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IN THE SUPREME COURT OF PENNSYLVANIA 
EASTERN DISTRICT 

COMMONWEALTH OF PENNSYLVANIA, 

Respondent 

v. 

ELIZABETH A. HUGHES, 

Petitioner 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 187 EAL 2025 

Petition for Allowance of Appeal 
from the Order of the Superior Court 

ORDER 

PER CURIAM 

AND NOW, this 20th day of October, 2025, the Petition for Allowance of Appeal is 

DENIED. 

Application to File Reply to Answer to Petition for Allowance of Appeal is DENIED 

AS MOOT. 

A True Copy Darian Holland
As Of 10/20/2025

Attest: ___________________
Chief Clerk
Supreme Court of Pennsylvania
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339 A.3d 452 (Table) 
Unpublished Disposition 

NON-PRECEDENTIAL DECISION - SEE 
SUPERIOR COURT O.P. 65.37 

Superior Court of Pennsylvania. 
COMMONWEALTH of Pennsylvania 

v. 
Elizabeth A. HUGHES, Appellant 

No. 218 EDA 2024 
| 

Filed April 29, 2025 

Appeal from the Order Entered November 8, 2023, 

In the Court of Common Pleas of Philadelphia 

County, Criminal Division, at No(s): 

MC-51-CR-0018581-2022

BEFORE: DUBOW, J., KING, J., and 

SULLIVAN, J. 

MEMORANDUM BY KING, J.: 

*1 Appellant, Elizabeth A. Hughes, appeals from

the order entered in the Philadelphia County Court

of Common Pleas, which denied her petition for

writ of certiorari after she was convicted of four

counts of driving under the influence of alcohol or

a controlled substance (“DUI”) in the Philadelphia

Municipal Court.1 We affirm.

The trial court opinion set forth the relevant facts 

of this appeal as follows: 

On October 22, 2022, at around 8:43 p m., 

Officer Carlos Dreyfuss (“Dreyfuss”) of the 

Philadelphia Police responded to a report of a 

motor vehicle accident in the area of 20th and 

Wallace Street in Philadelphia. Dreyfuss 

encountered multiple people who identified 

[Appellant] as the driver of a vehicle that 

crashed into multiple vehicles. [Appellant] was 

present, standing outside the vehicle in the 

middle of the street. Dreyfuss smelled a strong 

odor of alcohol in [Appellant’s] breath, saw her 

wobbling around and determined she was not fit 

to operate a vehicle. She told Dreyfuss she was 

not driving the vehicle and was intoxicated. She 

was placed under arrest on suspicion of DUI. 

[Appellant] was transported to the Police 

Detention Unit (“PDU”) for processing where 

Police Officer Joseph DiGangi (“DiGangi”) was 

assigned to obtain a sample of [Appellant’s] 

blood. DiGangi has been a police officer for nine 

years, had participated in dozens of DUI 

investigations and was trained in field sobriety 

testing and advanced roadside impairment 

training. 

Prior to the blood test being administered, 

DiGangi read to [Appellant] the warnings 

contained in the Pennsylvania Department of 

Transportation’s form DL-26. He testified that 

he read the form verbatim in a level tone. At the 

time, other officers may have been present in the 

room and he did not have his service weapon on 

him. He did not recall if she was handcuffed but, 

if she was, he would have indicated it in his 

notes on form 75-439 (the “439”), Exhibit C-2. 

DiGangi testified that after he read the warnings, 

[Appellant] consented to the blood test. He 

testified that [Appellant] understood the 

warnings and she did not appear to have any 

questions. DiGangi indicated on the DL-26 form 

that [Appellant] refused to sign on the Signature 

of Operator line and he testified that refusing to 

sign on the Signature of Operator line is 

different than refusing the blood test. 

DiGangi recorded his observations of 

[Appellant] on the 439, reporting that she spoke 

with slurred speech, had red blood shot eyes, a 

flushed face, and thought she was in New Jersey. 

He also noted that when asked to spell her name, 

she used a singing-type cadence that helped her 

remember.[2] DiGangi specifically noted on the 

439: “She said after being read warnings she was 

not the driver, agreed to take test” and she 

“Agree [sic] to take the test ... 10:06 P.M.” 

(Trial Court Opinion, filed 2/20/24, at 2-4) (record 

citations omitted). 

*2 On April 27, 2023, the parties appeared in

Municipal Court. At that time, Appellant moved to

suppress certain evidence obtained through her

interactions with the police. Appellant first sought

to suppress her pre-arrest statements to the police,

which the court granted. (See N.T. Suppression

Hearing/Trial, 4/27/23, at 37). Appellant then

moved to suppress the results of the blood draw,

arguing that her extreme intoxication left her

2A



Commonwealth v. Hughes, 339 A.3d 452 (2025) 

2025 WL 1248894 

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 2 

unable to provide voluntary consent. (Id. at 37-39). 

The court declined to suppress the results of the 

blood draw, and Appellant immediately proceeded 

to trial. Thereafter, the court found Appellant guilty 

of DUI (general impairment), DUI (highest rate of 

alcohol), DUI (controlled substances), and DUI 

(combined influence of alcohol and drugs).3 See 75 

Pa.C.S.A. § 3802(a)(1), (c), (d)(1) and (3), 

respectively. On August 8, 2023, the court 

sentenced Appellant to seventy-two (72) hours to 

six (6) months’ imprisonment. 

On September 6, 2023, Appellant filed a petition 

for writ of certiorari to the Court of Common 

Pleas. On November 8, 2023, the court conducted a 

hearing on the matter. The court entered its order 

denying certiorari that same day. 

Appellant timely filed a notice of appeal on 

November 21, 2023. On November 22, 2023, the 

court ordered Appellant to file a Pa.R.A.P. 1925(b) 

concise statement of errors complained of on 

appeal. Appellant timely filed her Rule 1925(b) 

statement on December 11, 2023. 

Appellant now raises two issues for this Court’s 

review: 

Did the [trial] court err in finding that 

[Appellant] voluntarily consented to a blood 

draw where she was so intoxicated that she was 

incoherent, erroneously believed she was in New 

Jersey, and spontaneously sang her name to 

police? 

Did the [trial] court erroneously deny the motion 

to suppress where [Appellant’s] agreement to the 

blood draw was in response to unconstitutionally 

coercive threats of severe civil consequences if 

she refused? 

(Appellant’s Brief at 1). 

Initially, we note that: 

When the Municipal Court (1) denies a motion 

to suppress, (2) finds the defendant guilty of a 

crime, and (3) imposes sentence, the defendant 

has the right either to request a trial de novo or to 

file a petition for a writ of certiorari in the Court 

of Common Pleas of Philadelphia County. 

Pa.R.Crim.P. 1006(1)(a). If the defendant files a 

certiorari petition challenging the denial of a 

suppression motion, the Court of Common Pleas 

of Philadelphia County sits as an appellate court 

and reviews the record of the suppression 

hearing in the Municipal Court. Commonwealth 

v. Coleman, 19 A.3d 1111, 1118-19 (Pa. Super.

2011); Commonwealth v. Menezes, 871 A.2d

204, 207 n.2 (Pa. Super. 2005). Importantly,

when performing this appellate review, the Court

of Common Pleas of Philadelphia County

applies precisely the same standard that the

Superior Court applies in appeals from

[C]ommon [P]leas [C]ourt orders denying

motions to suppress. Specifically,

[the Court of Common Pleas] is limited to 

determining whether the suppression court’s 

factual findings are supported by the record 

and whether the legal conclusions drawn from 

those facts are correct. Because the 

Commonwealth prevailed before the 

suppression court, [the Court of Common 

Pleas] may consider only the evidence of the 

Commonwealth and so much of the evidence 

for the defense as remains uncontradicted 

when read in the context of the record as a 

whole. Where the suppression court’s factual 

findings are supported by the record, [the 

Court of Common Pleas is] bound by [those] 

findings and may reverse only if the court’s 

legal conclusions are erroneous. Where ... the 

appeal of the determination of the suppression 

court turns on allegations of legal error, the 

suppression court’s legal conclusions are not 

binding on the [C]ourt [of Common Pleas], 

whose duty it is to determine if the 

suppression court properly applied the law to 

the facts. Thus, the conclusions of law of the 

court ... below are subject to ... plenary 

review. 

*3 Commonwealth v. Jones, 605 Pa. 188,

[197-98,] 988 A.2d 649, 654 (2010). The scope

of review from a suppression ruling is limited to

the evidentiary record created at the suppression

hearing. In re L.J., 622 Pa. 126, [149,] 79 A.3d

1073, 1087 (2013).

Commonwealth v. Neal, 151 A.3d 1068, 1070-71 

(Pa. Super. 2016). 

This Court has recently explained: 

“[A] defendant is legally required to raise all 

claims in a writ of certiorari pertaining to the 

proceedings in the Municipal Court, or they will 

be considered waived on appeal.” 

Commonwealth v. Williams, 125 A.3d 425, 431 
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(Pa. Super. 2015) (citation omitted). Further, 

when an appellant challenges a trial court’s 

denial of a petition for writ of certiorari, “[w]e 

will not disturb the [trial] court’s [decision] 

unless we find an abuse of discretion.” 

Commonwealth v. Noss, 162 A.3d 503, 507 (Pa. 

Super. 2017). When a writ of certiorari is 

denied, a defendant may raise evidentiary and 

sufficiency issues on appeal. See Coleman, 1[9] 

A.3d at 1119.

Commonwealth v. Hicks, No. 2738 EDA 2023, 

2024 WL 5232934 at *2 (Pa. Super. filed Dec. 27, 

2024) (unpublished memorandum).4 

In her first issue, Appellant contends that she could 

not voluntarily consent to the blood draw because 

she was too intoxicated. Appellant emphasizes the 

evidence “that she sang her name to a Philadelphia 

police officer and thought she had been taken to 

New Jersey.” (Appellant’s Brief at 7). Appellant’s 

mental state 

was so divorced from reality 

that she could not have 

voluntarily consented. She 

was no run-of-the-mill driver 

who had consumed one glass 

of wine too many. She not 

only smelled of alcohol and 

spoke with slurred speech, ... 

but she was “incoherent” 

and “wobbling around” at 

the time of her arrest. 

(Id. at 9). Appellant maintains that “[s]omeone as 

drunk as she was could not have consented to 

medical treatment, could not have entered into a 

contract, and certainly could not have consented to 

sexual activity.” (Id. at 10) (internal footnotes 

omitted). Based upon the foregoing, Appellant 

concludes that the court erred by failing to suppress 

evidence related to the blood draw. We disagree. 

“The United States Supreme Court has held that 

because ‘the taking of a blood sample’ is a search 

within the meaning of the Fourth Amendment to 

the United States Constitution, police officers may 

not compel the taking of a blood sample without a 

search warrant, absent an applicable exception.” 

Commonwealth v. Haines, 168 A.3d 231, 234 (Pa. 

Super. 2017) (quoting Birchfield v. North Dakota, 

579 U.S. 438, 455, 136 S.Ct. 2160, 2173, 195 

L.Ed.2d 560 (2016) (footnote omitted)). “One such

exception is consent, voluntarily given.”

Commonwealth v. Strickler, 563 Pa. 47, 56, 757

A.2d 884, 888 (2000). See also Commonwealth v.

Myers, 640 Pa. 653, 681, 164 A.3d 1162, 1178

(2017) (plurality) (explaining that Birchfield’s

holding “supports the conclusion that ... an

individual must give actual, voluntary consent at

the time that testing is requested”).

Section 1547 of the Vehicle Code provides that 

“[a]ny person who drives, operates or is in actual 

physical control of the movement of a vehicle” in 

the Commonwealth is deemed to have “given 

consent to one or more chemical tests of breath or 

blood for the purpose of determining the alcoholic 

content of blood or the presence of a controlled 

substance” if a police officer has reasonable 

grounds to believe that said person has been 

driving while intoxicated. See 75 Pa.C.S.A. § 

1547(a). This implied consent implicates a right to 

refuse, which is subject to civil penalties. See id. 

*4 “[A] trial court must consider the totality of the

circumstances when determining if a defendant’s

consent to a blood draw was voluntary.”

Commonwealth v. Miller, 186 A.3d 448, 451 (Pa.

Super. 2018), appeal denied, 650 Pa. 247, 199 

A.3d 858 (2018).

While there is no hard and 

fast list of factors evincing 

voluntariness, some 

considerations include: 1) 

the defendant’s custodial 

status; 2) the use of duress or 

coercive tactics by law 

enforcement personnel; 3) 

the defendant’s knowledge 

of [her] right to refuse to 

consent; 4) the defendant’s 

education and intelligence; 

5) the defendant’s belief that

no incriminating evidence

will be found; and 6) the

extent and level of the

defendant’s cooperation with

the law enforcement

personnel.
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Commonwealth v. Robertson, 186 A.3d 440, 447 

(Pa. Super. 2018), appeal denied, 649 Pa. 179, 195 

A.3d 852 (2018).

“[K]nowledge of the right to refuse to consent to 

the search is a factor to be taken into account, [but] 

the Commonwealth is not required to demonstrate 

such knowledge as a prerequisite to establishing 

voluntary consent.” Commonwealth v. 

Carmenates, 266 A.3d 1117, 1125 (Pa. Super. 

2021) (quoting Strickler, supra at 79, 757 A.2d at 

901). “Further, the maturity, sophistication and 

mental or emotional state of the defendant 

(including age, intelligence and capacity to 

exercise free will), are to be taken into account.” 

Id. (internal citation, footnote, and quotation marks 

omitted). See also Commonwealth v. Hill, No. 

1359 MDA 2018 (Pa. Super. filed Aug. 15, 2019) 

(unpublished memorandum), appeal denied, 658 

Pa. 249, 228 A.3d 255 (2020) (rejecting argument 

that defendant was too intoxicated to provide 

consent to blood draw; noting that voluntary 

intoxication is not defense to criminal charge). 

Instantly, the Court of Common Pleas provided the 

following reasons for denying Appellant’s petition 

for writ of certiorari: 

After [Appellant] was arrested, she was 

transported to PDU where she was processed. 

The fact that [Appellant] was in custody weighs 

against [Appellant’s] voluntariness of consent 

for the first factor. Regarding the second factor, 

there was no use of duress or coercive tactics by 

law enforcement personnel. There was no 

evidence to show that [Appellant] was 

handcuffed and DiGangi did not have his service 

weapon on him when the DL-26 form was read 

to [Appellant]. The DL-26 form was read 

verbatim in a level tone and there was no 

evidence of coercive tactics when the form was 

read to her. Although [Appellant] refused to sign 

the DL-26 form, her refusal to sign on the 

Signature of Operator line corroborated her 

claim that she was not the operator of the 

vehicle. DiGangi testified that she orally gave 

her consent for the blood test. This was indicated 

on the 439 where DiGangi noted twice that 

[Appellant] agreed to take the test. 

* * *

DiGangi testified that [Appellant] understood the 

DL-26 warnings that he read to her.... He further 

testified that the blood draw itself involves a 

nurse extracting blood, and [Appellant] did not 

refuse this procedure. [Appellant] provided no 

evidence at the suppression hearing that she was 

unconscious at any time or otherwise unable to 

provide consent. The [Municipal Court] found 

Officer DiGangi to be credible and determined 

that there was no evidence to controvert his 

testimony. The [Municipal Court] found that 

[Appellant] had sufficient mental capacity to tell 

DiGangi that she was not driving the vehicle. 

The Municipal Court concluded that she 

understood the DL-26 warnings and consented 

to the blood draw. 

*5 (Trial Court Opinion at 8, 10-11) (record

citations omitted).

We agree with the trial court that Appellant’s 

consent to the blood draw was voluntary. As the 

Municipal Court jurist observed at the suppression 

hearing, “[s]he was smart enough to say I wasn’t 

driving the car.” (N.T. Suppression Hearing/Trial 

at 38). Thus, the record demonstrates that 

Appellant’s inebriation did not prevent her from 

attempting to conceal her crimes. The record also 

confirms the circumstances of the administration of 

the DL-26 warnings were not unduly coercive. 

Despite Appellant speaking with an unusual 

“cadence” and thinking she was taken to New 

Jersey, the record indicates that Appellant was not 

so intoxicated to render her consent involuntary. 

See Robertson, supra; Hill, supra. Consequently, 

Appellant is not entitled to relief on her first claim. 

In her second issue, Appellant maintains that the 

standard DL-26 warnings that she received “are 

express threats,” which “run afoul of search and 

seizure rights [by] being intentionally coercive.” 

(Appellant’s Brief at 14). Appellant admits that the 

Court of Common Pleas relied upon binding 

precedent from Pennsylvania appellate courts to 

conclude that the DL-26 form is not impermissibly 

coercive because the threatened consequences are 

civil, rather than criminal, penalties. Appellant 

insists, however, that Pennsylvania case law “does 

not comport with United States Supreme Court 

decisions dictating how voluntariness is 

evaluated.” (Id. at 16). 

As Appellant acknowledges, this Court has 

previously considered and rejected Appellant’s 

argument, and we are bound by these decisions. 

See, e.g., Commonwealth v. Geary, 209 A.3d 439, 

443 (Pa. Super. 2019) (stating: “Though the 

language of the consent form threatens penalties 

5A



Commonwealth v. Hughes, 339 A.3d 452 (2025) 

2025 WL 1248894 

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 5 

for refusing consent, they are exclusively either 

civil or evidentiary in nature”; this does not run 

afoul of Birchfield, supra); Commonwealth v. 

Ingram, 926 A.2d 470, 476 (Pa. Super. 2007) 

(explaining Superior Court opinions are binding 

precedent which this Court must follow until they 

are overruled by en banc Superior Court panel or 

higher court). Accordingly, we discern no error or 

abuse of discretion and affirm the denial of 

Appellant’s petition for writ of certiorari. 

Order affirmed. 

All Citations 

339 A.3d 452 (Table), 2025 WL 1248894 

Footnotes 

1 75 Pa.C.S.A. § 3802. 

2 The trial court opinion refers to “singing,” and Appellant’s brief also claims that Appellant “sang her 
name.” (Appellant’s Brief at 3, 7). Nevertheless, Officer DiGangi did not use the word “singing” during 
his testimony. Rather, Officer DiGangi described Appellant’s behavior as follows: 

All right, I guess what stands out, and I do remember this part pretty well is when I asked her to spell 
her name she spelled it in cadence so she kept breaking it up when doing it. I guess when you’re 
trying to recall something there’s a word for it. It’s like a trick almost to remember something. So, I 
do remember that part when she was spelling Elizabeth Hughes like El-lis-a-beth. 

(N.T. Suppression Hearing/Trial, 4/27/23, at 26). Again, on cross-examination, Officer DiGangi asserted, 
“I do remember the cadence because I thought it was funny. I did smirk at that.” (Id. at 31). The 
following exchanged subsequently occurred: 

[APPELLANT’S COUNSEL:] But you did write [in the 439] that she was singing her name and thought 
she was in the wrong state? 

[OFFICER DIGANGI:] Yes. 

(Id. at 33). The phrasing of counsel’s question, however, did not comport with the 439, which simply 
stated “spelled name in cadence[.]” (See Commonwealth’s Response to Petition for Writ of Certiorari, 
filed 11/1/23, at Exhibit A). 

3 The parties stipulated to the results of the blood draw, which revealed fourteen (14) nanograms of 
cocaine in Appellant’s blood, as well as a blood alcohol level of .339%. (See N.T. Suppression 
Hearing/Trial at 36). 

4 We may rely on unpublished decisions of this Court filed after May 1, 2019 for their persuasive value. 
See Pa.R.A.P. 126(b). 

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works. 
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[1] THE COURT:  You didn't rest.  What do you
[2] want to do?
[3] MS. DE LEVEAGA:  Your Honor, so this motion
[4] was to suppress everything that happened after the
[5] stop.  The officer testified -- we watched the video
[6] with the officer and then he testified.
[7] THE COURT:  Yes.
[8] MS. DE LEVEAGA:  He couldn't remember who
[9] he talked to before.  He's standing next to her.

[10] Not having smelled her yet and she's not allowed to
[11] go.  So, at that point she's stopped.  So, he needs
[12] at least reasonable suspicion.  He doesn't know who
[13] he's talked to.
[14] THE COURT:  Let's cut to the chase.  The
[15] statements are suppressed.  Everything else is good,
[16] the blood test, the arrest, everything.
[17] MS. DE LEVEAGA:  Your Honor, Your Honor --
[18] THE COURT:  She was hammered, come on.
[19] MS. DE LEVEAGA:  Your Honor --
[20] THE COURT:  Hammered.
[21] MS. DE LEVEAGA:  Your Honor, as to the
[22] blood test -- okay, so I'll move straight to the
[23] blood test, Your Honor.
[24] THE COURT:  Okay.
[25] MS. DE LEVEAGA:  This is not someone who

Page 37
[1] can consent to a blood test.  This is someone whose
[2] blood level -- although it was almost five times the
[3] legal limit, whose --
[4] THE COURT:  Yes, the coke probably evened
[5] her out a little bit.  I don't know.  She was able
[6] to talk.  She was able to say I wasn't driving the
[7] car.
[8] MS. DE LEVEAGA:  Your Honor, she thought
[9] she was in New Jersey.
[10] THE COURT:  She was smart enough to say I
[11] wasn't driving the car.  She was hammered.  I'm sure
[12] this ain't her first rodeo drinking.  When you get
[13] to a 3.9 nobody in this courtroom can get to a 3.9.
[14] To get to a 3.9 you got to be a professional.
[15] MS. DE LEVEAGA:  Your Honor, you can't
[16] drive a car, you can't get a tattoo, you can't sign
[17] a contract.  She didn't sign it.  He doesn't know
[18] why she refused to sign it.  He has no idea --
[19] THE COURT:  That would be every case.
[20] MS. DE LEVEAGA:  He has no idea what she
[21] understands, Your Honor.
[22] THE COURT:  Oh well.
[23] MS. DE LEVEAGA:  Your Honor, given what
[24] that officer could remember and the testimony we had
[25] here, he specifically -- he said --

Page 38

[1] THE COURT:  Did you see the video?
[2] MS. DE LEVEAGA:  I did, Your Honor, which
[3] is why I am arguing now.  That person who is on that
[4] video, that person cannot consent to enter my home
[5] and search my home, put a needle in my arm and take
[6] my blood.  That's a waiver that requires a warrant
[7] or consent, Your Honor.
[8] THE COURT:  All right, well appeal it.  You
[9] can appeal it if you like.  I don't get insulted.

[10] But, I'll give you the statements.  By that
[11] point she was in custody.  He was rocking her up for
[12] a DUI.  You really didn't develop if she blurted
[13] stuff out verses -- the statements are out.
[14] MR. BUTLER:  Okay.
[15] THE COURT:  But, everything else is good.
[16] What is he suppose to ignore it?
[17] All right, what do you want to do?
[18] MR. BUTLER:  I like to move forward to
[19] trial.
[20] I have amendments.
[21] MS. DE LEVEAGA:  This will be defenses
[22] motion for a recusal, Your Honor.
[23] THE COURT:  What is the basis?
[24] MS. DE LEVEAGA:  That the statements as
[25] well as the stipulation to the blood.
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[1] THE COURT:  She never took the stand.
[2] MS. DE LEVEAGA:  I understand, Your Honor,
[3] but Your Honor has suppressed the statements about
[4] how intoxicated she was.  I just argued that she was
[5] intoxicated.
[6] THE COURT:  I'll give it a date.
[7] Give it a date.
[8] MR. BUTLER:  Your Honor, I would ask you to
[9] reconsider.  I got an eyewitness who has been here
[10] three times and they are here right now.  They been
[11] here three times.  That's the only reason why I
[12] think we should move forward today.
[13] She didn't testify --
[14] THE COURT:  She didn't testify.  See, he's
[15] got a point.
[16] MS. DE LEVEAGA:  Your Honor, I just argued
[17] to Your Honor that she was unable to consent to a
[18] blood test because of --
[19] THE COURT:  Yes, because that's part of the
[20] motion.
[21] I got that.
[22] MS. DE LEVEAGA:  And then I read out, Your
[23] Honor, what was in the blood.
[24] MR. BUTLER:  That's going to come out at
[25] trial.  I'm going to put Doctor Coyer on the stand
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75 Pa.C.S.A. § 1547 

§ 1547. Chemical testing to determine amount of alcohol or controlled substance

Effective: January 20, 2018 

Currentness

(a) General rule.--Any person who drives, operates or is in actual physical control of the movement of a

vehicle in this Commonwealth shall be deemed to have given consent to one or more chemical tests of breath or

blood for the purpose of determining the alcoholic content of blood or the presence of a controlled substance if

a police officer has reasonable grounds to believe the person to have been driving, operating or in actual

physical control of the movement of a vehicle in violation of section 1543(b)(1.1) (relating to driving while

operating privilege is suspended or revoked), 3802 (relating to driving under influence of alcohol or controlled

substance) or 3808(a)(2) (relating to illegally operating a motor vehicle not equipped with ignition interlock).

(b) Civil penalties for refusal.--

(1) If any person placed under arrest for a violation of section 3802 is requested to submit to chemical testing

and refuses to do so, the testing shall not be conducted but upon notice by the police officer, the department

shall suspend the operating privilege of the person as follows:

(i) Except as set forth in subparagraph (ii), for a period of 12 months.

(ii) For a period of 18 months if any of the following apply:

(A) The person’s operating privileges have previously been suspended under this subsection.

(B) The person has, prior to the refusal under this paragraph, been sentenced for:

(I) an offense under section 3802;

(II) an offense under former section 3731;

(III) an offense equivalent to an offense under subclause (I) or (II); or

(IV) a combination of the offenses set forth in this clause.

(2) It shall be the duty of the police officer to inform the person that:

(i) the person’s operating privilege will be suspended upon refusal to submit to chemical testing and the

person will be subject to a restoration fee of up to $2,000; and

(ii) if the person refuses to submit to chemical breath testing, upon conviction or plea for violating section

3802(a)(1), the person will be subject to the penalties provided in section 3804(c) (relating to penalties).

(3) Any person whose operating privilege is suspended under the provisions of this section shall have the

same right of appeal as provided for in cases of suspension for other reasons.

(b.1) Other civil penalties for refusal.-- 
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(1) If any person placed under arrest for a violation of section 1543(b)(1.1) or 3808(a)(2) is requested to

submit to chemical testing and refuses to do so, the testing shall not be conducted; but, upon notice by the

police officer and provided no suspension is imposed pursuant to subsection (b), the department shall suspend

the operating privilege of the person for a period of six months.

(2) It shall be the duty of the police officer to inform the person that the person’s operating privileges will be

suspended upon refusal to submit to chemical testing and the person will be subject to a restoration fee of up

to $2,000.

(3) Notwithstanding section 3805(c) (relating to ignition interlock), if any person receives a suspension

pursuant to this subsection who at the time of the offense was required to comply with the provisions of

section 3805 prior to obtaining a replacement license under section 1951(d) (relating to driver’s license and

learner’s license) that does not contain an ignition interlock restriction, the suspension imposed pursuant to

this subsection shall result in the recall of any ignition interlock restricted license previously issued and the

driver shall surrender the ignition interlock restricted license to the department and, prior to the issuance of a

replacement license under section 1951(d) that does not contain an ignition interlock restriction, the

department shall require that the person comply with the provisions of section 3805.

(b.2) Restoration fees.-- 

(1) A person whose operating privilege has been suspended in accordance with subsection (b) or (b.1) shall:

(i) Except as provided in subparagraph (ii) or (iii), pay a restoration fee of $500.

(ii) If the department has previously suspended the person’s operating privilege under this section on one

occasion, pay a restoration fee of $1,000.

(iii) If the department has previously suspended the person’s operating privilege under this section on two

or more occasions, pay a restoration fee of $2,000.

(2) All restoration fees imposed under this section must be paid prior to the reinstatement of an individual’s

unrestricted operating privilege or in accordance with section 1556(b)(3) (relating to ignition interlock

limited license).

(b.3) Limitation.--Nothing in this section shall be construed as limiting the ability of law enforcement to obtain 

chemical testing pursuant to a valid search warrant, court order or any other basis permissible by the 

Constitution of the United States and the Constitution of Pennsylvania. 

(c) Test results admissible in evidence.--In any summary proceeding or criminal proceeding in which the

defendant is charged with a violation of section 3802 or any other violation of this title arising out of the same

action, the amount of alcohol or controlled substance in the defendant’s blood, as shown by chemical testing of

the person’s breath or blood, which tests were conducted by qualified persons using approved equipment, shall

be admissible in evidence.

(1) Chemical tests of breath shall be performed on devices approved by the Department of Health using

procedures prescribed jointly by regulations of the Departments of Health and Transportation. Devices shall

have been calibrated and tested for accuracy within a period of time and in a manner specified by regulations

of the Departments of Health and Transportation. For purposes of breath testing, a qualified person means a

person who has fulfilled the training requirement in the use of the equipment in a training program approved

by the Departments of Health and Transportation. A certificate or log showing that a device was calibrated

and tested for accuracy and that the device was accurate shall be presumptive evidence of those facts in every

proceeding in which a violation of this title is charged.

(2)(i) Chemical tests of blood, if conducted by a facility located in this Commonwealth, shall be performed 

by a clinical laboratory licensed and approved by the Department of Health for this purpose using 
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procedures and equipment prescribed by the Department of Health or by a Pennsylvania State Police 

criminal laboratory. For purposes of blood testing, qualified person means an individual who is authorized 

to perform those chemical tests under the act of September 26, 1951 (P.L. 1539, No. 389),1 known as The 

Clinical Laboratory Act. 

(ii) For purposes of blood testing to determine blood alcohol or controlled substance content levels, the

procedures and equipment prescribed by the Department of Health shall be reviewed within 120 days of

the effective date of this subparagraph and at least every two years thereafter to ensure that consideration is

given to scientific and technological advances so that testing conducted in accordance with the prescribed

procedures utilizing the prescribed equipment will be as accurate and reliable as science and technology

permit.

(3) Chemical tests of blood, if conducted by a facility located outside this Commonwealth, shall be

performed:

(i) by a facility licensed and approved by the Department of Health for this purpose; or

(ii) by a facility licensed to conduct the tests by the state in which the facility is located and licensed

pursuant to the Clinical Laboratory Improvement Amendments of 1988 (Public Law 100-578, 102 Stat.

2903).2

(4) For purposes of blood testing to determine the amount of a Schedule I or nonprescribed Schedule II or III

controlled substance or a metabolite of such a substance, the Department of Health shall prescribe minimum

levels of these substances which must be present in a person’s blood in order for the test results to be

admissible in a prosecution for a violation of section 1543(b)(1.1), 3802(d)(1), (2) or (3) or 3808(a)(2).

(d) Repealed by 2003, Sept. 30, P.L. 120, No. 24, § 10, effective Feb. 1, 2004.

(e) Refusal admissible in evidence.--In any summary proceeding or criminal proceeding in which the

defendant is charged with a violation of section 3802 or any other violation of this title arising out of the same

action, the fact that the defendant refused to submit to chemical testing as required by subsection (a) may be

introduced in evidence along with other testimony concerning the circumstances of the refusal. No

presumptions shall arise from this evidence but it may be considered along with other factors concerning the

charge.

(f) Other evidence admissible.--Subsections (a) through (i) shall not be construed as limiting the introduction

of any other competent evidence bearing upon the question whether or not the defendant was under the

influence of alcohol.

(g) Test results available to defendant.--Upon the request of the person tested, the results of any chemical test

shall be made available to him or his attorney.

(g.1) Cost of testing.--The cost of chemical testing, including the drawing of blood, performed under this 

section shall be paid as follows: 

(1) By the individual tested, if the individual was convicted of or placed into any preadjudication program or

adjudicated delinquent for a violation of section 3802.

(2) By the requesting authority, if the individual was found not guilty under section 3802 or had the charges

dismissed or withdrawn.

(h) Test by personal physician.--The person tested shall be permitted to have a physician of his own choosing

administer an additional breath or blood chemical test and the results of the test shall also be admissible in

evidence. The chemical testing given at the direction of the police officer shall not be delayed by a person’s

attempt to obtain an additional test.
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(i) Request by driver for test.--Any person involved in an accident or placed under arrest for a violation of

section 1543(b)(1.1), 3802 or 3808(a)(2) may request a chemical test of his breath or blood. Such requests shall

be honored when it is reasonably practicable to do so.

(j) Immunity from civil liability and reports.--No physician, nurse or technician or hospital employing such

physician, nurse or technician, and no other employer of such physician, nurse or technician shall be civilly

liable for withdrawing blood and reporting test results to the police at the request of a police officer pursuant to

this section. No physician, nurse or technician or hospital employing such physician, nurse or technician may

administratively refuse to perform such tests and provide the results to the police officer except as may be

reasonably expected from unusual circumstances that pertain at the time the request is made.

(k) Prearrest breath test authorized.--A police officer, having reasonable suspicion to believe a person is

driving or in actual physical control of the movement of a motor vehicle while under the influence of alcohol,

may require that person prior to arrest to submit to a preliminary breath test on a device approved by the

Department of Health for this purpose. The sole purpose of this preliminary breath test is to assist the officer in

determining whether or not the person should be placed under arrest. The preliminary breath test shall be in

addition to any other requirements of this title. No person has any right to expect or demand a preliminary

breath test. Refusal to submit to the test shall not be considered for purposes of subsections (b) and (e).

(l) Definitions.--As used in this section, the following words and phrases shall have the meanings given to them

in this subsection:

“Adult.” A person 21 years of age or older. 

“Minor.” A person under 21 years of age. 
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