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Supreme Court of the State of New York

Appellate Division: Second Judicial Department
M308314

JR/

VALERIE BRATHWAITE NELSON, J.

2025-10446 DECISION & ORDER ON APPLICATION

The People, etc., plaintiff, 
v Israel Navarro, defendant.

(Ind. No. 623/2020)

Application by the defendant pursuant to CPL 450.15 and 460.15 for a certificate
granting leave to appeal to this Court from an order of the Supreme Court, Kings County, dated
August 18, 2025, which has been referred to me for determination.

Upon the papers filed in support of the application and the papers filed in opposition
thereto, it is

ORDERED that the application is denied.

_______________________________
VALERIE BRATHWAITE NELSON

Associate Justice

October 1, 2025
PEOPLE v NAVARRO, ISRAEL
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SUPREME COURT OF THE STATE OF NEW YORK 
KINGS COUNTY, CRIMINAL TERM 
THE PEOPLE OF THE STATE OF NEW YORK, 

v. 

ISRAEL NAVARRO, 

Defendant. 

NOTICE OF MOTION TO SET 
ASIDE SENTENCE 

Ind. No. 623/20 

PLEASE TAKE NOTICE that, upon the supporting affirmation of Sylvia Lara Altreuter, 

Esq., the accompanying exhibits, and memorandum of law, Israel Navarro will move this Court on 

April 14, 2025, at 10:00 a.m., or as soon thereafter as the matter may be heard, for an order setting 

aside his sentence pursuant to C.P.L. § 440.20. 

Dated:  New York, New York 
March 24, 2025 

TWYLA CARTER, ESQ. 
Attorney for Israel Navarro 

Sylvia Lara Altreuter, Of Counsel 
The Legal Aid Society 
199 Water Street, 3rd Floor 
New York, New York 10038 
(212) 298-5448
SAltreuter@Legal-Aid.org

App. 13
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TO: MOTIONS CLERK – CRIMINAL TERM 
Kings County Supreme Court 
320 Jay Street 
Brooklyn, NY 11201 

HON. ERIC GONZALEZ 
Brooklyn District Attorney 
motionservice@brooklynda.org 

ISRAEL NAVARRO 
Auburn Correctional Facility 
P.O. Box 618 
Auburn, New York 13021 

OFFICE OF THE NEW YORK STATE ATTORNEY GENERAL 
28 Liberty Street, 16th Floor 
New York, New York 10005 
Attention:  Managing Attorney’s Office 

App. 14



TWYLA CARTER, ESQ. 
Attorney for Israel Navarro 

 
Sylvia Lara Altreuter, Of Counsel 

The Legal Aid Society 
199 Water Street, 3rd Floor 

New York, NY 10038 
(212) 298-5448 

SAltreuter@legal-aid.org 
 
 

SUPREME COURT OF THE STATE OF NEW YORK 
KINGS COUNTY, CRIMINAL TERM 
THE PEOPLE OF THE STATE OF NEW YORK, 
 

v. 
 
ISRAEL NAVARRO, 
 

Defendant. 

Ind. No. 623/20 

 
 
 

MEMORANDUM OF LAW IN SUPPORT OF ISRAEL NAVARRO’S MOTION TO SET 
ASIDE HIS SENTENCE PURSUANT TO C.P.L. § 440.20 
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PRELIMINARY STATEMENT 

This Court sentenced Israel Navarro as a persistent violent felony offender on May 4, 2022.  

His predicate status was premised on a 1980 first-degree manslaughter conviction and a 1988 

second-degree murder conviction, both of which were purportedly within the ten-year tolling period 

set forth in Penal Law § 70.04(1)(b)(iv) by virtue of Mr. Navarro’s incarceration following those 

convictions.  When he was arraigned as a predicate, Mr. Navarro was expressly told he did not have 

the right to contest his predicate status before a jury of his peers.  As several New York courts have 

held following the U.S. Supreme Court’s decision in Erlinger v. United States, 602 U.S. 821 (2024), 

this is incorrect—Mr. Navarro had the right to have a jury decide the facts underlying his predicate 

status, namely, how long he was incarcerated.  Because current law prohibits this Court from 

convening a jury to determine how long Mr. Navarro was actually incarcerated, and thus whether 

his convictions were within the ten-year tolling period, the persistent violent felony offender statute 

is unconstitutional.  Accordingly, Mr. Navarro’s sentence is illegal and must be vacated. 

Mr. Navarro is now seventy years old, and his health is failing.  Incarcerated at Auburn 

Correctional Facility, he is going blind and deaf, and he is debilitated by osteoarthritis in his joints.  

He wears a complete set of dentures and still experiences side effects from three COVID-19 

infections from when he detained at Rikers Island.  Because he is already serving a sentence of 

twenty-five years to life, a resentence here will only serve to make him eligible to go before the 

parole board sooner, at which point the parole board can evaluate whether Mr. Navarro should be 

released. 

App. 16



2 

STATEMENT OF FACTS 

Israel Navarro was charged on January 31, 2020, after he stabbed his then-girlfriend.  

Altreuter Aff. ¶ 3.1  He was remanded to Rikers Island, and he pleaded guilty to second-degree 

assault (Penal Law § 120.05(2)) on April 12, 2022.  Id. ¶¶ 3–4. 

At his plea, this Court arraigned Mr. Navarro as a persistent violent felony offender.  Id. 

Ex. 1.  To begin, the Court recited certain allegations in the predicate felony statement, namely, that 

Mr. Navarro was convicted on September 22, 1980, of first-degree manslaughter and on February 

8, 1988, of second-degree murder.  Id. Ex. 1, at 22–23.  The Court then explained Mr. Navarro 

could “admit, deny or stand mute as to whether” he was the person named in the predicate statement.  

Id. Ex. 1, at 23.  The Court continued:  “If you wish to controvert, that is contest, dispute or deny 

that statement on any grounds, including a violation of your constitutional rights, you must state 

the grounds and you’ll be entitled to a hearing before this Court without a jury.”  Id. (emphasis 

added). 

Next, the Court confirmed with Mr. Navarro he received a copy of the predicate felony 

statement and had discussed it with his attorney.  Id. Ex. 1, at 23–24.  In addition to listing the 

convictions, the predicate statement alleged Mr. Navarro was incarcerated from December 11, 

1980, to August 25, 1986; January 7, 1987, to February 15, 1988; and February 16, 1988, to August 

13, 2019.  Id. Ex. 2.  Mr. Navarro admitted he was the person convicted of the felonies listed on the 

statement and said he did not wish to challenge the constitutionality of either conviction.  Id. Ex. 1, 

at 24.  He was not asked about, nor did he address, the tolling alleged in the statement. 

On May 4, 2022, Mr. Navarro was sentenced, as a persistent violent felony offender, to 

thirteen years to life.  Id. Ex. 3.  His direct appeal from his conviction is pending.  Id. ¶ 6. 

 
1  The supporting affirmation of Sylvia Lara Altreuter, Esq., is referenced as “Altreuter Aff.” 
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Mr. Navarro, who is now seventy years old, is incarcerated at Auburn Correctional Facility, 

and his health is failing.  Id. ¶¶ 7–13.  He is going deaf and wears hearing aids in both ears.  Id. ¶ 8.  

Even though one of his hearing aids broke in 2023 and has not been repaired, Mr. Navarro works 

hard to comply with prison rules and instructions—for example, he has hung a sign in his cell that 

explains to correction officers that he is hard of hearing so they know to speak louder and repeat 

instructions for him.  Id.  He is going blind from cataracts, which DOCCS is not treating.  Id. ¶ 9.  

He has severe osteoarthritis in his left shoulder and right knee, which makes it painful for him to 

walk and move.  Id. ¶ 10.  After three COVID-19 infections when he was detained at Rikers Island, 

he suffers from brain fog, fatigue, and memory loss.  Id. ¶ 11.  Mr. Navarro wears a full set of 

dentures, suffers from hypertension, an enlarged prostate, and foot edema from diabetes.  Id. ¶ 12.  

Recently, one of his leg veins burst and he had to be rushed to the hospital and then placed on bed 

rest.  Id.  At other points in his incarceration, he has been diagnosed with tuberculosis and Hepatitis 

C.  Id. ¶ 13. 

Now in prison, serving this sentence on top of his 1988 life sentence, Mr. Navarro has 

dedicated himself to his sobriety and committed to living peacefully.  He finds solace in his faith 

and reading the Bible.  Id. ¶¶ 14, 21.  He tries to advocate for others in prison who are unable to 

advocate for themselves.  Id. ¶ 20.  He has accrued only two disciplinary tickets, both of which 

received minor punishments.  Id. ¶¶ 16–18, Ex. 6.  He listens to the radio, crochets, cooks his own 

food, and follows the news; he also read voraciously before his eyesight began to fail.  Id. ¶ 19.  Mr. 

Navarro is especially dedicated to his work in the industries program, where he assembles wood 

furniture and receives uniformly positive recommendations from prison officials.  Id. ¶ 15, Ex. 5.  

He is haunted by the horror he caused another person, and he strives every day to be worthy of 

another chance.  See id. ¶¶ 19–21. 
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ARGUMENT 

Israel Navarro was denied his right to a jury trial with respect to a key fact upon which his 

enhanced sentence as a persistent violent felony offender rested.  Namely, Mr. Navarro was not 

afforded a jury trial regarding the amount of time his alleged incarceration tolled the ten-year period 

set forth in Penal Law § 70.04(1)(b)(iv) such that his 1980 and 1988 convictions constituted violent 

predicate felonies for the purpose of the 2022 sentencing in this case.  As a result, this Court must 

set aside his sentence. 

C.P.L. § 440.20(1) provides that “[a]t any time after the entry of a judgment, the court in 

which the judgment was entered may, upon motion of the defendant, set aside the sentence upon 

the ground that it was unauthorized, illegally imposed or otherwise invalid as a matter of law.”  For 

example, a sentencing court must set aside a persistent violent felony sentence when a defendant is 

illegally sentenced as a persistent violent felony offender.  See, e.g., People v. Kirby, 196 A.D.3d 

601, 602 (2d Dep’t 2021); People v. Rivera, 143 A.D.3d 1002, 1003 (2d Dep’t 2016); see also 

People v. Jurgins, 26 N.Y.3d 607, 614–15 (2015). 

The Sixth Amendment provides that, “[i]n all criminal prosecutions, the accused” possesses 

“the right to a speedy and public trial, by an impartial jury.”  U.S. Const. amends. VI, XIV; accord 

N.Y. Const. art. I § 2.  This right to a jury trial was enshrined in the constitution “to prevent 

oppression by the Government” and to provide “an inestimable safeguard against” “arbitrary 

action” by courts and prosecutors.  Duncan v. Louisiana, 391 U.S. 145, 155–56 (1968). 

By virtue of the Due Process Clause, the right to a jury trial encompasses the right of the 

accused to have a jury determine every element of every offense with which he is charged beyond 

a reasonable doubt.  United States v. Gaudin, 515 U.S. 506, 510 (1995).  This encompasses the right 

to have a jury decide, beyond a reasonable doubt, “any fact” that increases the statutory sentencing 

range for an offense.  Apprendi v. New Jersey, 530 U.S. 466, 490 (2000); Alleyne v. United States, 

App. 19



5 

570 U.S. 99, 103 (2013).  This “ensur[es] that the judge’s authority to sentence derives wholly from 

the jury’s verdict”—“a fundamental reservation of power in our constitutional structure.”  Blakely 

v. Washington, 542 U.S. 296, 306 (2004). 

The U.S. Supreme Court recently reaffirmed these principles in Erlinger v. United States, 

602 U.S. 821 (2024).  In Erlinger, the Court held that “[v]irtually any fact that increases the 

prescribed range of penalties to which a criminal defendant is exposed must be resolved by a 

unanimous jury beyond a reasonable doubt (or freely admitted in a guilty plea).”  Id. at 834 

(alteration and quotations omitted).  Applying that principle to the facts before it, the Court 

determined the defendant had been denied his constitutional right to a jury trial on certain facts that 

enhanced his sentence—specifically, whether his prior felonies were committed on different 

occasions as required by the federal Armed Career Criminal Act (“ACCA”).  Id. at 835, 849.  The 

Court suggested that, as a practical matter, in cases when the prosecutor seeks an enhanced 

sentence, it could bifurcate the proceedings:  first, a defendant would be tried on liability; and 

second, on the facts underlying the sentencing enhancement.  Id. at 847–48.  The Erlinger Court 

distinguished these facts from the very narrow exception to this rule established by Almendarez-

Torres v. United States, 523 U.S. 224, 239 (1998):  when legislation provides for enhanced 

sentences for people with prior convictions, a sentencing court, rather than a jury, can determine 

the existence of a prior conviction.2 

Here, Mr. Navarro’s sentence was illegally imposed because he was deprived of his 

constitutional right to have a jury determine the facts that enhanced his sentence under New York’s 

 
2  Although Mr. Navarro recognizes that this Court does not have the authority to overrule Almendarez-Torres, 
he asserts it must be overruled in light of Apprendi and its progeny.  See Erlinger, 602 U.S. at 850–51 (Thomas, J., 
dissenting) (“Each Term, criminal defendants file a flood of petitions specifically presenting this Court with 
opportunities to reconsider Almendarez-Torres.  Today’s decision demonstrates further that it is time for this Court to 
do its part by granting one of those many petitions and overruling Almendarez-Torres.” (alteration, quotation, and 
citations omitted)). 
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mandatory persistent sentencing statute.  Namely, Mr. Navarro was sentenced in 2022 as a 

persistent violent felony offender based on two predicate convictions, one from 1980 and one from 

1988, which the prosecution alleged were within the statutory ten-year period because such period 

was tolled by three terms of incarceration:  from December 11, 1980, to August 25, 1986; from 

January 7, 1987, to February 15, 1988; and from February 16, 1988, to August 13, 2019.  See 

Altreuter Aff. Ex. 2.  However, Mr. Navarro was entitled to have a jury trial on whether he was 

incarcerated for these periods.  Because the statute forecloses this, it is unconstitutional, and Mr. 

Navarro’s sentence must be set aside. 

In New York, people convicted of a violent felony and with two more predicate violent 

felony convictions are eligible to be sentenced a persistent violent felony offender and receive an 

enhanced sentence.  Penal Law § 70.08(1).  “[F]or a prior violent felony to be effective as a 

predicate for enhanced sentencing,” however, “the sentence on the prior felony must have been 

imposed no more than ten years before the commission of the felony on which the defendant is 

being sentenced.”  People v. Dozier, 78 N.Y.2d 242, 243–44 (1991); Penal Law §§ 70.04(1)(b)(iv), 

70.08(1)(a).  This ten-year period excludes “any period of time during which the person was 

incarcerated for any reason between the time of commission of the previous felony and the time of 

commission of the present felony.”  Penal Law § 70.04(1)(b)(v).  In other words, “[t]his ten-year 

lookback period is extended by any period of incarceration between commission of the prior felony 

and commission of the current felony.”  People v. Hernandez, 2025 WL 515364, at *1 (N.Y. Feb. 

18, 2025); Penal Law § 70.04(1)(b)(v). 

The amount of time Mr. Navarro was purportedly incarcerated between 1980 and 2019 is a 

fact that, following the Supreme Court’s ruling in Erlinger and as numerous other trial courts have 

already found, he was entitled to have determined by a jury of his peers.  See People v. Sabater, 
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2024 N.Y. Slip Op. 24321 (Sup. Ct., N.Y. Cnty. Dec. 3, 2024) (Mandelbaum, J.); People v. Gardner, 

224 N.Y.S.3d 321, 325 (Sup. Ct., Queens Cnty. 2024) (Morris, J.); People v. Perry, 223 N.Y.S.3d 

879, 887 (Sup. Ct., Kings Cnty. 2024) (Kitsis, J.); People v. Banks, 218 N.Y.S.3d 519, 527 (Sup. 

Ct., N.Y. Cnty. 2024) (Mandelbaum, J.); People v. Lopez, 85 Misc. 3d 171, 178–82 (Sup. Ct., N.Y. 

Cnty. 2024) (Conviser, J.).3 

For one, the alleged length of his incarceration increased his sentencing range on this case.  

As a first violent felony offender standing convicted of a D violent felony, Penal Law § 70.02(1)(c), 

Mr. Navarro could have been sentenced to between two and seven years in prison to be followed 

by one-and-a-half to three years of post-release supervision, id. §§ 70.02(2)(b), (3)(c), 70.45(2)(e).  

Instead, he was sentenced as a persistent violent felony offender, which meant the sentencing range 

was between twelve years to life in prison and twenty-five years to life in prison.  Id. § 70.08(3)(c). 

For another, this fact is not subject to the Almendarez-Torres exception.  As the Court 

explained in Erlinger, 

To determine whether [the defendant]’s prior convictions triggered 
ACCA’s enhanced penalties, the district court had to do more than 
identify his previous convictions and the legal elements required to 
sustain them.  It had to find that those offenses occurred on at least 
three separate occasions.  And, in doing so, the court did more than 
Almendarez-Torres allows. 
 

602 U.S. at 838–39.  Similarly here, the Court made a finding with respect to the amount of time 

Mr. Navarro purportedly spent in state or local custody, which is different than taking judicial notice 

of a prior conviction or its statutory elements.  That is, “the court did more than Almendarez-Torres 

allows.”  Id. at 839.  Accordingly, Mr. Navarro was deprived of his right to have a jury decide the 

tolling question, and this Court must set aside his sentence. 

 
3  This Court does not need to address the question of retroactivity because Mr. Navarro’s direct appeal is still 
pending and his conviction is not final.  See People v. Rodney, 224 N.Y.S.3d 332, 335–36 (Sup. Ct., N.Y. Cnty. 2024) 
(Mandelbaum, J.). 
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Although Mr. Navarro pleaded guilty and did not dispute that he was the person named in 

the predicate felony statement or the constitutionality of his prior convictions, he has not waived 

his right to seek a jury trial on the question of tolling.  His “statements that he was not challenging 

the predicate felony information on the two grounds delineated by the court clerk did not constitute 

a waiver of other, unmentioned grounds.”  Jurgins, 26 N.Y.3d at 611. 

These statements also did not constitute a valid waiver of Mr. Navarro’s jury-trial rights.  

To be valid, a waiver of the right to a trial by jury in a criminal case must be knowing, voluntary, 

and intelligent.  See People v. Duchin, 12 N.Y.2d 351, 353 (1963).  “[N]o particular catechism is 

required to establish the validity of a jury trial waiver,” People v. Smith, 6 N.Y.3d 827, 828 (2006), 

but the Appellate Division has repeatedly noted that some explanation by the court is required 

before it can deem a defendant’s waiver valid, People v. Sistrunk, 210 A.D.3d 596, 597 (1st Dep’t 

2022) (acknowledging need for “an appropriate colloquy”); People v. Sanchez, 201 A.D.3d 599, 

599 (1st Dep’t 2022) (same for “an appropriate inquiry”).  Here, although Mr. Navarro was 

arraigned on the predicate felony statement, he was affirmatively advised that he was not entitled 

to have a jury decide any disputed issues regarding such statement.  See Altreuter Aff. Ex. 1, at 23 

(“If you wish to controvert, that is contest, dispute or deny that statement on any grounds, including 

a violation of your constitutional rights, you must state the grounds and you’ll be entitled to a 

hearing before this Court without a jury.” (emphasis added)).  In other words, Mr. Navarro could 

not have knowingly and intelligently waived his right to a jury trial because he was expressly told 

he had no such right.  See, e.g., People v. Bisono, 36 N.Y.3d 1013, 1017–18 (2020) (appeal waivers 

invalid when plea courts told defendants such waivers constituted complete waiver of right to file 

direct appeal); People v. McEachern, 163 A.D.3d 850, 850 (2d Dep’t 2018) (appeal waiver invalid 

when plea court incorrectly told defendant, by virtue of his guilty plea, he was forfeiting his right 
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to appeal and that appeals are “limited to trial errors”).  Nor could he have been—the statute 

expressly prohibits jury trials on any issue arising from predicate sentencing.  C.P.L. § 400.15(7)(a).  

In addition, Mr. Navarro did not sign any written waiver—much less one in open court—with 

respect to his right to a jury trial on the question of tolling.4  As a result, Mr. Navarro did not validly 

waive this right, and his sentence must be vacated. 

Lastly, Mr. Navarro could not have been sentenced as a persistent violent felony offender 

because current New York law prohibits jury trials on predicate sentencing determinations, which 

renders it unconstitutional.  The law provides that any hearing to decide whether a person can be 

sentenced as a persistent violent felony offender “must be before the court without a jury.”  C.P.L. 

§§ 400.15(7)(a), 400.16(2).  Given this express statutory command, this Court cannot convene a 

jury to decide whether Mr. Navarro can be sentenced as a persistent violent felony offender, he 

cannot be sentenced as such.  See, e.g., Perry, 223 N.Y.S.3d at 888; Gardner, 224 N.Y.S.3d at 325–

27; Lopez, 216 N.Y.S.3d at 528–32. 

For these reasons, Mr. Navarro’s sentence was illegally imposed and must be set aside 

pursuant to C.P.L. § 440.20(1). 

  

 
4  The New York Constitution adds additional procedural safeguards to ensure any jury trial waiver is knowing, 
voluntary, and intelligent—any waiver must be made in writing “signed by the defendant in person in open court before 
and with the approval of a judge or justice of a court having jurisdiction to try the offense.”  N.Y. Const. art. I § 2; 
C.P.L. § 320.10(2).  If this signed writing requirement is not satisfied—even if a person orally agrees in open court to 
waive his right to a jury trial—any purported jury right waiver is invalid.  See, e.g., People v. Page, 88 N.Y.2d 1, 9–11 
(1996). 
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CONCLUSION 

For the reasons stated above, this Court should set aside Mr. Navarro’s sentence. 

Dated: March 24, 2025 
 New York, New York 
 
 
 
 

TWYLA CARTER, ESQ. 
Attorney for Israel Navarro 
 
Sylvia Lara Altreuter, Of Counsel 
The Legal Aid Society 
199 Water Street, 3rd Floor 
New York, NY 10038 
(212) 298-5448 
SAltreuter@legal-aid.org 
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SUPREME COURT OF THE STATE OF NEW YORK 
KINGS COUNTY, CRIMINAL TERM 
THE PEOPLE OF THE STATE OF NEW YORK, 
 

v. 
 
ISRAEL NAVARRO, 
 

Defendant. 

AFFIRMATION IN SUPPORT 
OF MOTION TO SET ASIDE 
SENTENCE 
 
Ind. No. 623/20 

 
STATE OF NEW YORK  ) 

 ) ss.: 
COUNTY OF NEW YORK ) 
 

I, Sylvia Lara Altreuter, affirm under the penalties of perjury under the laws of New York, 

which may include a fine or imprisonment, that the following statements are true.  I understand that 

this document may be filed in an action or proceeding in a court of law. 

1. I am a staff attorney with the Criminal Appeals Bureau of The Legal Aid Society.  I 

represent Israel Navarro on appeal from a judgment of this Court, rendered on May 4, 2022, under 

Indictment Number 623/20.  Mr. Navarro was convicted of second-degree assault (Penal Law 

§ 120.05(2)), upon his guilty plea, and sentenced as a persistent violent felony offender to thirteen 

years to life in prison. 

2. I make this affirmation in support of Mr. Navarro’s motion to set aside his sentence 

based on my review of Mr. Navarro’s case records and his Department of Correction and 

Community Supervision (“DOCCS”) and Correctional Health Services records, as well as my 

discussions with Mr. Navarro over the last eighteen months. 

The Proceedings in Mr. Navarro’s Case Thus Far. 

3. Mr. Navarro was charged in this case after he stabbed his then-girlfriend on January 

31, 2020.  At the time, Mr. Navarro was on parole from a 1988 conviction under Indictment Number 
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9328/86 of two counts of second-degree murder, for which he was serving a sentence of twenty-

five years to life in prison.  After his arraignment, Mr. Navarro was remanded to Rikers Island. 

4. On April 12, 2022, Mr. Navarro pleaded guilty to second-degree assault (Penal Law 

§ 120.05(2)) and was arraigned as a persistent violent felony offender.  A copy of the transcript of 

this proceeding is attached as Exhibit 1.  A copy of the predicate felony statement is attached as 

Exhibit 2. 

5. On May 4, 2022, Mr. Navarro was sentenced, as a persistent violent felony offender, 

to thirteen years to life in prison.  A copy of the transcript of his sentencing is attached as Exhibit 3. 

6. Mr. Navarro perfected his direct appeal in the Appellate Division, Second 

Department, on May 17, 2024.  On appeal, Mr. Navarro sought vacatur of his plea or, in the 

alternative, reduction of his sentence as unduly harsh and excessive.  The Second Department 

affirmed his conviction on December 11, 2024.  See People v. Navarro, 233 A.D.3d 803 (2d Dep’t 

2024).  Mr. Navarro’s leave application is currently pending before Chief Judge Wilson.  No prior 

request for the relief sought here has been made. 

Mr. Navarro’s Health Is Failing. 

7. Mr. Navarro, now seventy years old, is suffering from increasingly serious health 

problems, which are compounded by the prison system’s inability to provide him adequate medical 

care.  Excerpts from his DOCCS medical records are attached as Exhibit 4. 

8. Mr. Navarro is going deaf and now wears hearing aids in both ears.  One hearing aid 

broke over a year ago, and DOCCS has not fixed it or provided him with a new, working hearing 

aid.  See Ex. 4, at 4, 8, 24, 28, 33.  He struggles to hear instructions from the correction officers 

and, sometimes, to understand me when I speak with him.  He has hung a sign in his cell explaining 

he is hard of hearing so correction officers know he cannot hear instructions, but they ignore it. 
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9. Mr. Navarro is also going blind.  He has been diagnosed with cataracts in both eyes, 

but he has received no medical treatment for them.  See id. at 8, 35.  His vision is increasingly 

blurry, which makes it difficult for him to read and see.  He has not seen a specialist or received 

any care for his cataracts. 

10. Mr. Navarro has severe osteoarthritis in his left shoulder and right knee.  See id. at 

17, 34.  He experiences daily pain in his shoulder that makes it difficult for him to lift his arm.  See 

id. at 5–7, 11, 13, 27, 32.  He also experiences daily severe pain in his knee that makes it difficult 

for him to move and walk, which is being treated with steroid injections.  See id. at 9, 13, 15–19, 

29–31, 34.  He expects to undergo physical therapy and potentially surgery. 

11. Mr. Navarro contracted COVID-19 three times when he was detained at Rikers 

Island from 2020 to 2022.  He still experiences extreme fatigue, brain fog, memory loss, and 

sometimes, blackouts. 

12. Mr. Navarro suffers from myriad other ailments.  He has hypertension, for which he 

takes Lisinopril and Amlodipine.  See id. at 1, 10, 12, 14, 17, 26.  He wears a full set of dentures.  

Id. at 1, 25.  He takes Finasteride and Flomax for an enlarged prostate.  See id. at 20, 23.  He 

experiences foot edema and other side effects from diabetes.  Id. at 21–22.  On or about March 21, 

2025, one of the veins in Mr. Navarro’s leg burst and he had to be taken to the hospital and then 

placed on bed rest. 

13. Mr. Navarro also has a history of severe illness when incarcerated at earlier points.  

He was diagnosed with tuberculosis in 1992 and was treated for Hepatitis C in 2002 and 2015.  See 

id. at 1–3, 25, 36. 
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Mr. Navarro Is Striving to Live a Peaceful and Productive Life in Prison. 

14. Over the last three years, Mr. Navarro has focused on work, his sobriety, and 

following prison rules.  He has found solace in his faith, and he tries to model behavior for younger 

people in prison and advocate for others who are struggling. 

15. He works in the industry program in prison, where he cleans and assembles wood 

furniture.  He has received uniformly positive reports from officers about his work ethic and 

professionalism, copies of which are attached here as Exhibit 5.  One officer observed Mr. Navarro 

“takes pride in producing good work.”  Ex. 5, at 10. 

16. In the last three years, Mr. Navarro has only accrued two disciplinary tickets.  The 

records of these two, tier two, tickets are attached as Exhibit 6. 

17. The first ticket followed a heated argument between Mr. Navarro and another 

incarcerated person on June 6, 2023.  There were no reports of any injuries to anyone.  See Ex. 6, 

at 1–6.  Mr. Navarro pleaded guilty and lost ten days of recreation, packages, commissary, and 

phone access.  See id. at 1–2.  Mr. Navarro and the other person work together in industry, and they 

work alongside each other peaceably. 

18. The second ticket arose from Mr. Navarro’s adjustment to medication-assisted 

treatment (“MAT”).  Mr. Navarro has also been participating in MAT after a lifelong battle with 

addiction.  See generally Ex. 4.  At one point, he was taking suboxone daily, and he struggled with 

the side effects—On September 18, 2023, he spit out the suboxone instead of taking it to avoid the 

extreme fatigue he knew would follow.  Ex. 6, at 12.  He was cited for possessing contraband and 

smuggling, and he was punished with the loss of fifteen days of recreation, packages, and 

commissary.  Id. at 7.  Mr. Navarro was then switched to monthly buprenorphine injections, to 

App. 29



5 

which he does not experience the same unmanageable side effects; he credits these injections with 

helping him stay sober. 

19. Mr. Navarro no longer wants, as he once did, to be involved in the worst aspects of 

prison life.  Instead, he spends his time working, cooking his own food, listening to the radio, 

following the news, and crocheting.  He also likes to read—especially adventure and mystery 

novels—but struggles to read now because of his worsening vision. 

20. Mr. Navarro also tries to advocate for others in prison.  As one example, when one 

of his friends was publicly named as a potential victim of prosecutorial misconduct, Mr. Navarro 

helped connect his friend with a public defender.  As another example, when two people suffering 

from serious mental illness were housed near him and visibly unable to care for themselves, Mr. 

Navarro wrote to DOCCS to advocate for them, not to be punished further, but to receive the care 

they needed.  They were moved shortly thereafter. 

21. Mr. Navarro is haunted by his actions, and he is deeply remorseful for harming 

another person.  He understands he needs to stay sober and to think before he acts, and he finds 

strength to keep going when reading the Bible. 

22. For the reasons stated above and in the accompanying memorandum of law, Mr. 

Navarro was not afforded his constitutional right to have a jury find every fact that enhanced his 

sentencing range.  As a result, Mr. Navarro’s sentence is illegal and must be set aside. 

Dated: New York, New York 
 March 24, 2025 
 
 

SYLVIA LARA ALTREUTER 
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(Whereupon, the following took place in open 

court:) 

THE CLERK:  This is number 16 and number 17, 

Indictment Number 623 of 2020 and SMZ 71143 of '22, 

Israel Navarro.  

Appearances, please. 

MS. POPPISH:  Legal Aid Society by Emily 

Poppish, P-O-P-P-I-S-H.  

Good afternoon, your Honor. 

THE COURT:  Good afternoon, Ms. Poppish.  Good 

afternoon to you, Mr. Navarro. 

MS. IBRAGIMOV:  Angelina Ibragimov for the 

People on 623 of 2020.  

Good afternoon everyone. 

THE COURT:  You can take a seat, if it's more 

comfortable.

I had been informed by the parties prior to 

the lunch break that we do have a resolution in this 

matter.  

Is that accurate, Ms. Poppish?  

MS. POPPISH:  Yes, it is. 

THE COURT:  Have you had enough time to 

discuss it with your client?  

MS. POPPISH:  Yes, I have. 

THE COURT:  So, People, could you go through 
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what the proposed plea is. 

MS. IBRAGIMOV:  Yes, your Honor.  The proposed 

plea is count four of the indictment, assault in the 

second degree, a right to a waiver of appeal, which I 

handed up to counsel to discuss prior to the call of 

this case, thirteen years incarceration to life, plus a 

full order of protection on behalf of the complainant in 

this case.  Also, the defense was provided with a copy 

of the predicate statement and I am serving a copy, 

filing a copy with the Court at this time, Judge.  

THE COURT:  And the order of protection here 

is in favor of Yarellys Diaz, is that correct?  

MS. IBRAGIMOV:  Y-A-R-E-L-L-Y-S, last name 

D-I-A-Z. 

THE COURT:  By my calculation, on this count 

of the indictment, the maximum legal sentence would be a 

minimum of twelve to twenty-five and a maximum of life.  

Does that comport with everyone's understanding?  

MS. POPPISH:  Yes. 

MS. IBRAGIMOV:  Yes. 

THE COURT:  And as we have just stated, Mr. 

Navarro stands in front of me as a persistent violent 

felony offender, correct?  

MS. POPPISH:  Correct.  

THE COURT:  And I am not going to ask you to 
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stand up every time, Ms. Poppish, you can remain seated. 

MS. POPPISH:  Thank you.  

THE COURT:  I do have the predicate statement 

here in front of me.  

People, can you put on the record the reason 

for offering the plea at this time?  

MS. IBRAGIMOV:  So, Judge, it's my 

understanding, upon preparation for trial and upon 

speaking and considering all options, speaking with the 

complainant in this case, the complainant is amenable to 

this plea.  We have evaluated the case, we believe that 

this is an appropriate resolution given what the 

complainant wants as well as taking into account things 

like the strength of the case so, therefore, Judge, we 

are amenable to this offer, if the Court is accepting 

it. 

THE COURT:  And it was previously told to me 

too, but the defendant's age was also a factor in making 

this plea offer, correct?  

MS. IBRAGIMOV:  Yes, that is correct as well, 

thank you.  

THE COURT:  Ms. Poppish, for the record, is 

that what you are expecting?  

MS. POPPISH:  Yes. 

THE COURT:  And is that acceptable?  
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MS. POPPISH:  Yes. 

THE COURT:  Have you received all discovery in 

this matter?  

MS. POPPISH:  To my knowledge, yes. 

THE COURT:  And if there is any additional 

discovery to which you might be entitled, do you waive 

the right to review any of that?  

MS. POPPISH:  Yes. 

THE COURT:  And was this plea offer 

conditioned upon any such waiver?  

MS. POPPISH:  No. 

THE COURT:  Now, you have had the opportunity 

to both review the discovery and discuss it with Mr. 

Navarro?   

MS. POPPISH:  Yes. 

THE COURT:  And you had meaningful 

conversations with your client about the plea and the 

discovery?  

THE DEFENDANT:  Yes. 

MS. POPPISH:  I believe so, yes. 

THE COURT:  Do you have an application?  

MS. POPPISH:  Yes. 

At this time my client would like to withdraw 

his previously entered not guilty plea and enter a plea 

of guilty to the fourth count of the indictment, assault 
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in the second degree, Penal Law 120.05 Sub 2, with the 

understanding he will be sentenced to thirteen years to 

life in prison. 

MS. IBRAGIMOV:  Are you consenting as part of 

the plea to the order of protection in this case?  

MS. POPPISH:  Yes. 

MS. IBRAGIMOV:  Thank you. 

THE COURT:  As far as we can ascertain, that 

order of protection would also be for life, is that 

accurate?  

MS. IBRAGIMOV:  Yes, that's accurate, Judge.  

We will have an end date at sentencing, thank you.  

THE COURT:  Can we swear in the defendant, 

please. 

THE CLERK:  Does he need a Spanish 

interpreter?  

THE COURT:  I don't think so.  

Do you have that indication?  

THE CLERK:  Yes. 

THE COURT:  My Clerk's telling me there was 

prior indication that Mr. Navarro has previously used a 

Spanish interpreter.  Is that necessary?  Or if he would 

like that, we are more than happy to provide one.  

MS. POPPISH:  I apologize.  All of our 

conversations have been in English.  My client is 
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indicating he would like -- he would like an 

interpreter. 

THE COURT:  Of course, that's not a problem.  

We'll call for one right now.  

(Whereupon, there was a brief pause in the 

proceedings.) 

THE CLERK:  Can you put your appearance on the 

record.  

THE INTERPRETER:  Mercedes Fernandez, Spanish 

interpreter. 

THE CLERK:  This is Indictment 00623 of 2020 

and SMZ 71143 of '22, Israel Navarro.  

THE COURT:  We do have a Spanish interpreter 

here now.  Out of an abundance of caution let us now 

repeat what we have already put on the record to make 

sure that Mr. Navarro understands everything that goes 

on.  

People, please put the proposed plea agreement 

on the record. 

MS. IBRAGIMOV:  Sure.  

People's offer is assault in the second 

degree, count four of the indictment, thirteen years to 

life, a written waiver of appeal, which People have 

handed over to counsel, and if the interpreter can 

please interpret it for the defendant, and a full order 
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of protection for the complainant, Yarellys Diaz, 

Y-A-R-E-L-Y-S, last name D-I-A-Z.  

THE COURT:  And as Mr. Navarro stands in front 

of me as a persistent violent predicate, the maximum 

legal sentence on this assault two felony, which is of 

course a D level felony, would be minimum of twelve to 

twenty-five and a maximum of life imprisonment.  

People, what's the reason for offering this 

plea agreement?  

MS. IBRAGIMOV:  So, your Honor, taking into 

account the defendant's age, and in speaking with the 

complainant, it's the People's position that this is an 

appropriate offer.  At this time the complainant is 

amenable and we are ready to proceed in this fashion, if 

the Court will accept.  

THE COURT:  Ms. Poppish, is that what you're 

expecting?  

MS. POPPISH:  Yes. 

THE COURT:  And is it acceptable?  

MS. POPPISH:  Yes. 

THE COURT:  Have you received all discovery in 

this case?  

THE DEFENDANT:  Yes. 

MS. POPPISH:  Yes. 

THE COURT:  Do you waive your right to review 
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any additional discovery that may exist?  

MS. POPPISH:  Yes. 

THE COURT:  Was this plea offer conditioned on 

that waiver?  

MS. POPPISH:  No. 

THE COURT:  Have you had an opportunity to 

review the discovery and discuss it with your client?  

MS. POPPISH:  Yes. 

THE COURT:  Have you had meaningful 

discussions with your client about that discovery and 

the proposed plea?  

MS. POPPISH:  Yes. 

THE COURT:  Do you have an application at this 

time?  

MS. POPPISH:  Yes.  At this time my client has 

authorized me to enter a plea of guilty to the fourth 

count of the indictment, assault in the second degree, 

Penal Law 120.05 Sub 2, with the understanding that he 

will be sentenced to a term of imprisonment of thirteen 

years to life.  He also plans to execute the waiver of 

appeal and he understands that there will be a full and 

final order of protection.  

THE COURT:  Let's swear in Mr. Navarro, 

please.  

THE CLERK:  Would you please raise your right 
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hand.  

Do you solemnly swear or affirm that the 

answers you are about to give will be the truth, the 

whole truth and nothing but the truth?  

THE DEFENDANT:  Yes. 

THE CLERK:  Please state -- you can put your 

hand down.  

Please state your first and last name for the 

record. 

THE DEFENDANT:  Israel Navarro.  

THE CLERK:  Is Ms. Poppish, who's sitting next 

to you, your attorney?  

THE DEFENDANT:  Yes. 

THE COURT:  Thank you.  

Mr. Navarro, I need to ask you some questions 

before I can accept the proposed plea.  

If at any time you don't understand something 

that I say, let me know and I will explain it to you.  

If at any time you need talk to your attorney before you 

answer a question, let me know, and I will allow you to 

do so.  

Have you spoken with your attorney, Ms. 

Poppish, about your case?   

THE DEFENDANT:  Yes. 

THE COURT:  And about this plea?  
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THE DEFENDANT:  Yes. 

THE COURT:  Have you spoken about waiving your 

right to go to trial?  

THE DEFENDANT:  Yes. 

THE COURT:  And are you satisfied with your 

attorney?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  And did you hear her just enter a 

plea of guilty on your behalf?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  And do you understand that by 

answering my questions now and pleading guilty you are 

giving up your right to remain silent and not 

incriminate yourself?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  And you've discussed that with 

your attorney?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Okay.  

You have been asked to plead guilty to count 

four of the indictment which charges the crime of 

assault in the second degree, in violation of Penal Law 

120.05 Subsection 2, which is a class D violent felony.  

The accusation in the indictment reads as follows:  The 

defendant, Israel Navarro, on or about January 31st, 
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2020 -- 

THE INTERPRETER:  I'm sorry, your Honor, may I 

have the date again?  

THE COURT:  January 31st, 2020, in the County 

of Kings, with intent to cause physical injury to  

Yarellys Diaz, you caused such injury to Yarellys Diaz 

by means of a deadly weapon or dangerous instrument, 

namely a knife.  

All right, Mr. Navarro, how do you plead to 

that charge, guilty or not guilty?  

THE DEFENDANT:  Guilty. 

THE COURT:  And where did this take place?  

THE DEFENDANT:  In Brooklyn. 

THE COURT:  What I'm asking for, was it in 

someone's house, was it in someone's apartment, was it 

outside?  Where was it?   

THE DEFENDANT:  In my apartment. 

THE COURT:  And what's that exact location?  

THE INTERPRETER:  I'm sorry?  

THE COURT:  What is that location?  What is 

the address?   

THE DEFENDANT:  I don't remember the address.  

I don't have it. 

THE COURT:  People, can you say what it is, 

see if that jogs his memory?  
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MS. IBRAGIMOV:  Judge, I'm trying to locate 

the defendant's address in the paperwork that I have 

before me. 

THE COURT:  So where you were living at the 

time, Mr. Navarro?   

THE DEFENDANT:  Yes. 

THE COURT:  And the allegations are that you 

stabbed Ms. Diaz with a knife.  Whereabouts did you stab 

her?   

THE DEFENDANT:  In the stomach.  

THE COURT:  Okay.  

And are you pleading guilty to this charge 

because you are in fact guilty?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Is the allocution satisfactory to 

the People?  

MS. IBRAGIMOV:  Yes, your Honor, thank you.  

THE COURT:  Mr. Navarro, by pleading guilty 

here today you are giving up the right to have a trial.  

At a trial you would be presumed innocent, the People 

would have to prove the charge against you beyond a 

reasonable doubt, your lawyer could cross-examine the 

witnesses against you, you could call your own 

witnesses, and you could either remain silent or testify 

in your own defense.  By pleading guilty here today you 
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are giving up those rights.  Do you understand that?   

THE DEFENDANT:  Uh-huh. 

THE COURT:  I need a yes or no.  

THE DEFENDANT:  Yes. 

THE COURT:  Is that what you want to do?   

Do you want to waive those trial rights?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  And do you understand that a plea 

of guilty here in front of me today has the same legal 

effect as if you went to trial and were found guilty?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Usually, when you plead guilty, 

you still have the separate and distinct right to appeal 

your conviction.  So, a waiver of the right to appeal is 

separate and distinct from a waiver of trial and other 

rights by a plea of guilty.  

Here, as a condition of the plea agreement, 

you are being asked to waive your right to appeal.  An 

appeal is a proceeding before a higher level court.  On 

appeal your attorney could argue that an error took 

place in this court which requires a modification or 

reversal of a conviction.  A reversal would require new 

proceedings in this court or a dismissal.  An attorney 

would be appointed to represent you for appeal if you 

couldn't afford one.  
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Do you understand all of that?   

THE DEFENDANT:  Yes. 

THE COURT:  Now, by waiving your right to 

appeal, you can still file a notice of appeal with this 

Court and the D.A. but by this waiver you are giving up 

the right to have the higher level court consider most 

of the claims of error and to consider whether the 

sentence I impose is excessive or should be modified.  

So, because of this waiver your conviction would 

normally be final.  

Do you understand that?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  The limited number of claims that 

would survive the waiver of right to appeal are:  The 

voluntariness of this plea, the validity and 

voluntariness of this waiver, the legality of the 

sentence and the jurisdiction of this Court.  

Do you understand?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Have you spoken to Ms. Poppish 

about waiving your right to appeal?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  And are you willing to do so here 

today in return for the plea and sentence agreement?   

THE DEFENDANT:  Yes, your Honor. 
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THE COURT:  And do you waive your right to 

appeal voluntarily and of your own free will?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Have you reviewed the written 

waiver of right to appeal with your attorney?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Did you understand it?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Did your attorney answer any 

questions you may have about that waiver?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Ms. Poppish, have you explained 

the waiver of right to appeal to your client?  

MS. POPPISH:  Yes, your Honor. 

THE COURT:  Are you confident that he 

understands the waiver?  

MS. POPPISH:  Yes, your Honor. 

THE COURT:  Mr. Navarro, do you understand 

that by signing this written waiver and agreeing to 

waive your right to appeal your conviction will be 

final?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Then if you haven't already signed 

the waiver, I am going to ask you to do that now.  

MS. IBRAGIMOV:  Judge, if I may just note, 
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prior to us finding that an interpreter was needed, we 

provided a English Waiver of Right to Appeal.  I want to 

confirm that the defendant was advised and that the 

waiver was interpreted by the interpreter for purposes 

of this plea. 

THE COURT:  Mr. Navarro, was the content of 

the -- 

THE INTERPRETER:  Can you repeat?  

THE COURT:  Was the content of the written 

waiver explained to you with the assistance of an 

interpreter?   

MS. POPPISH:  No. 

THE INTERPRETER:  I didn't do it. 

MS. POPPISH:  No. 

THE COURT:  I am going to hand it back to you 

and have the interpreter go over the written waiver with 

Mr. Navarro.  

MS. POPPISH:  He is asking to read it.  You 

want me to do it in Spanish?  

THE COURT:  What I would like is to have the 

interpreter interpret the English written waiver to Mr. 

Navarro.  

(Whereupon, there was a brief pause in the 

proceedings.) 

THE COURT:  Mr. Navarro, have you had the 

App. 48



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceeding

 mc

18

waiver translated to you in Spanish?   

THE DEFENDANT:  Yes, ma'am.  Yes, your Honor. 

THE COURT:  Any questions or issues with the 

waiver?  

THE DEFENDANT:  No, your Honor. 

THE COURT:  If you understand that fully, I am 

going to ask you to sign the waiver there at the bottom. 

THE DEFENDANT:  Yes, your Honor.  

THE COURT:  Based on the defendant's responses 

to my questions and his signature that I see here on the 

Waiver of Right to Appeal, I do find that he has 

knowingly and voluntarily waived his right to appeal 

this matter and I am approving the waiver.  

All right, Mr. Navarro, as a condition of your 

plea of guilty and your waiver of right to appeal I have 

committed to sentence you to an indeterminate sentence 

of thirteen years to life.  

Do you understand that?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Okay.  

Now, this commitment to a particular sentence 

I've just explained is based on what I know now about 

you and this case.  Between today and the date of 

sentence I will be provided with a presentence report 

and that may provide additional information about you in 
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this case.  If after reviewing that material I am 

prepared to impose the promised sentence, that is what I 

will do.  If, however, I receive new information from 

the presentence report that makes me change my mind and 

decide not to impose the promised sentence, I will tell 

you that and would then allow you to withdraw your 

guilty plea and go to trial.  

Do you understand that? 

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  But that is only true if I decide 

that I'm not able to impose the promised sentence based 

on new information that I've learned.  

Understood?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Okay.  

I must also advise you, if you are not a 

citizen, pleading guilty to this charge may subject you 

to negative consequences, including automatic 

deportation, exclusion from admission to this country 

and/or denial of naturalization.  

Do you understand that?   

THE DEFENDANT:  Yes, your Honor.  I'm Puerto 

Rican, your Honor. 

THE COURT:  I still have to ask these 

questions.  I get in trouble if I don't ask these 
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questions.  

Counsel, you discussed with your client any 

adverse immigration consequences?  

MS. POPPISH:  Yes. 

THE COURT:  Now I must also advise you that 

conviction of a felony that will result in a loss of 

your right to vote while you are serving the felony 

sentence in a correctional facility and the right to 

vote would be restored upon your release.  

Understood?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Now, there are some conditions you 

must comply with between now and the time of sentence.  

You must meet with a Probation officer who's going to be 

assigned to prepare the presentence report.  I want you 

to comply with that and meet with them and answer all 

their questions.  Also, between now and the date of 

sentence you must lead a law abiding life, that means no 

new arrest.  

Understood?  

THE DEFENDANT:  Yes. 

THE COURT:  If I find probable cause or 

otherwise find that you committed an offense between 

today and the date of sentence, you will be in violation 

of this condition.  
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Do you understand all of that?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  If you fail to comply with any one 

or more of these conditions, I do not have to impose the 

promised sentence and I will not allow you to withdraw 

your plea of guilt and I can sentence you to any legally 

permissible sentence on your plea.  

Understood?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  And if that happens and I impose a 

different sentence, your Waiver of Right to Appeal still 

applies to that sentence as well.  

Understood?   

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Finally, if you voluntarily fail 

to appear or refuse to return to court for your 

sentencing, I can still decide to sentence you in your 

absence.  

Do you understand that as well?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Other than the sentence promise 

that I have explained to you here today, has anyone made 

any other promise to get you to plead guilty?  

THE DEFENDANT:  No, your Honor. 

THE COURT:  Has anyone threatened you, forced 
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you or pressured you to plead guilty against your will?  

THE DEFENDANT:  No, your Honor. 

THE COURT:  Have I or your attorney or any 

anybody else said anything to you to have you plead 

guilty against your will?  

THE DEFENDANT:  No, your Honor. 

THE COURT:  Are you pleading guilty 

voluntarily and of your own free will?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Now, finally, do you understand 

that if you are ever convicted of another crime in the 

future, this conviction can be used to impose an 

additional or harsher punishment for that new crime?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Based on Mr. Navarro's sworn 

testimony before me today I do find that his plea is 

knowing, intelligent and voluntary.  Accordingly, I'm 

accepting the plea and entering it on the record.  

Now, we do have the predicate statement here 

which we can either arraign him on now or at the time of 

sentencing.  

We may as well do it now.  

MS. POPPISH:  Yes, please. 

THE COURT:  Go ahead.  

THE CLERK:  You have been provided with a 
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statement by the District Attorney's Office according to 

Article 400 of the Criminal Procedure Law and Article 70 

of the Penal Law which states that you have been 

convicted and sentenced on a prior violent felony, you 

have been convicted of the crime of manslaughter in the 

first degree, a violent felony, and sentenced on 

September 22nd, 1980 in Supreme Court, New York County, 

under Indictment Number 4709 of '79, and of murder in 

the second degree, a felony, sentenced on February 8th, 

1988, in Kings County Supreme Court under Indictment 

Number 9328 of 1986.  

You may admit, deny -- 

THE INTERPRETER:  I'm sorry.  

(Whereupon, there was a brief pause in the 

proceedings.) 

THE CLERK:  You may admit, deny or stand mute 

as to whether you are the person who was convicted and 

sentenced on those violent felonies as recited in the 

statement.  If you wish to controvert, that is contest, 

dispute or deny that statement on any grounds, including 

a violation of your constitutional rights, you must 

state the grounds and you'll be entitled to a hearing 

before this Court without a jury.  

Have you received a copy of the statement?  

THE DEFENDANT:  Yes.  Yes, your Honor.
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THE CLERK:  Have you discussed this matter 

with your attorney?  

THE DEFENDANT:  Yes, your Honor. 

THE CLERK:  Do you admit that you are the 

person who was convicted on those felonies?  

THE DEFENDANT:  Yes, your Honor. 

THE CLERK:  Do you wish to challenge the 

constitutionality of the prior convictions?  

THE DEFENDANT:  What?  

THE CLERK:  Do you wish to challenge the 

constitutionality of the prior convictions?  

THE DEFENDANT:  No, your Honor.  

THE CLERK:  Judge, the defendant has been 

arraigned a predicate. 

THE COURT:  Thank you so much.  I am ordering 

a presentence report.  We are going to set a date for 

sentencing.  We also need to do the recognizance hearing 

very briefly.  Are you standing up on that as well, Ms. 

Poppish?  

MS. POPPISH:  Yes. 

THE COURT:  Let's just pick a date for 

sentencing then we can call the other one too.  

I think -- let's see.  I could do it -- I 

could fit you in sometime the week of the 22nd or I can 

put it out further if you'd like, Ms. Poppish.  I can do 
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SUPREME COURT OF THE STATE OF NEW YORK 
KINGS COUNTY, CRIMINAL TERM 
THE PEOPLE OF THE STATE OF NEW YORK, 
 

v. 
 
ISRAEL NAVARRO, 
 

Defendant. 

AFFIRMATION OF SERVICE 
UPON NEW YORK STATE 
ATTORNEY GENERAL 
 
Ind. No. 623/20 
 

 
STATE OF NEW YORK ) 
 ) ss.: 
COUNTY OF NEW YORK ) 
 

I, Sylvia Lara Altreuter, affirm under the penalties of perjury under the laws of New York, 
which may include a fine or imprisonment, that the following is true, and I understand that this 
document may be filed in an action or proceeding in a court of law: 
 

On March 24, 2025, I served Mr. Navarro’s motion to set aside his sentence, with its 
supporting affirmation and memorandum of law, upon the Office of the New York State Attorney 
General by first-class mail to 28 Liberty Street, 16th Floor, New York, New York 10005, to the 
attention of the Managing Attorney’s Office. 

 
Dated: New York, New York 
 March 24, 2025 

 
 

SYLVIA LARA ALTREUTER 
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SUPREME COURT OF THE STATE OF NEW YORK 
KINGS COUNTY, CRIMINAL TERM 
THE PEOPLE OF THE STATE OF NEW YORK, 
 

v. 
 
ISRAEL NAVARRO, 
 

Defendant. 

AFFIRMATION OF SERVICE 
 
Ind. No. 623/20 
 

 
STATE OF NEW YORK ) 
 ) ss.: 
COUNTY OF NEW YORK ) 
 

I, Sylvia Lara Altreuter, affirm under the penalties of perjury under the laws of New York, 
which may include a fine or imprisonment, that the following is true, and I understand that this 
document may be filed in an action or proceeding in a court of law: 
 

On March 24, 2025, I served Mr. Navarro’s motion to set aside his sentence, with its 
supporting affirmation and memorandum of law, upon the Brooklyn District Attorney’s Office by 
email to motionservice@brooklynda.org and upon Mr. Navarro by first-class mail.  The District 
Attorney’s Office has consented to be served exclusively by electronic mail. 

 
Dated: New York, New York 
 March 24, 2025 

 
 

SYLVIA LARA ALTREUTER 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF KINGS: CRIMINAL TERM, PART SCDV2 (Warin, J.) 

 

THE PEOPLE OF THE STATE OF NEW YORK 

 

-against- 

ISRAEL NAVARRO, 

Defendant. 

 

AFFIRMATION IN 

OPPOSITION TO 

MOTION TO SET ASIDE 

SENTENCE 

Kings County 

Indictment Number 

623/2020 

 

I, SHLOMIT HEERING, an attorney admitted to practice law in 

the State of New York, and an assistant district attorney in the 

Kings County District Attorney’s Office, affirm this 23rd day of 

May 2025, under the penalties of perjury under the laws of New 

York, which may include a fine or imprisonment, that the following 

statements are true, and I understand that this document may be 

filed in an action or proceeding in a court of law. 

1. I am submitting this affirmation in opposition to the 

defendant’s motion, dated March 24, 2025, to set aside his sentence 

pursuant to C.P.L. § 440.20, in which he argues that his enhanced 

sentence was unconstitutional because his adjudication as a 

persistent violent felony offender required a jury determination 

of the periods of incarceration related to his recidivist status. 

2. I make the statements in this affirmation on information 

and belief, based upon my review of the records and files of the 
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Kings County District Attorney’s Office and the files of the 

Supreme Court, Kings County. 

3. On January 31, 2020, at approximately 4:00 p.m., inside 

his apartment located at 347 Hancock Street in Brooklyn, the 

defendant repeatedly stabbed his intimate partner, Yarelys Diaz, 

with a knife.  Diaz was able to flee and a third party called 911.  

Police officers arrested the defendant at the crime scene. 

4. Following the defendant’s attack, Diaz was covered in 

blood and was transported to a local hospital where she underwent 

emergency surgery for a punctured abdomen and over forty knife 

wounds to her abdomen, chest, neck, face, back, and arms.  In a 

videotaped statement to law enforcement, the defendant admitted to 

stabbing Diaz with a kitchen knife after an argument. 

5. For these acts, the defendant was charged, under Kings 

County Indictment Number 623/2020, with Attempted Murder in the 

Second Degree (P.L. §§ 110.00/125.25[1]), Assault in the First 

Degree (P.L. § 120.10[1]), two counts of Assault in the Second 

Degree (P.L. § 120.05[1], [2]), Assault in the Third Degree (P.L. 

§ 120.00[1]), and Criminal Possession of a Weapon in the Fourth 

Degree (P.L. § 265.01[2]). 

6. On April 12, 2022, the defendant pleaded guilty to 

Assault in the Second Degree (P.L. § 120.05[2]).  The defendant 
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agreed to enter the plea in exchange for a promised term of 

imprisonment of thirteen years to life (P. 3, 7-9, 11-12, 18, 22).1 

7. Before the defendant entered his guilty plea, the People 

provided the defense and the court with a copy of the predicate 

felony statement pursuant to C.P.L. § 400.16 (P. 3).  That 

statement showed the following: (1) that the defendant was 

convicted of Manslaughter in the First Degree under New York County 

Indictment Number 4709/79, and that he was sentenced for that crime 

on September 22, 1980; (2) that the defendant was convicted of 

Murder in the Second Degree under Kings County Indictment Number 

9328/86, and that he was sentenced for that crime on February 8, 

1988; and (3) that the defendant was incarcerated for all but 

approximately five months between December 11, 1980, and August 

13, 2019 (see Statement Pursuant to C.P.L. § 400.16 [attached 

hereto as People’s Exhibit 1]).  Defense counsel acknowledged that 

the defendant was a persistent violent felony offender (P. 3). 

8. After the defendant entered the guilty plea, the 

following colloquy occurred with regard to the predicate felony 

statement: 

THE CLERK: You have been provided with a 

statement by the District Attorney’s Office 

according to Article 400 of the Criminal 

Procedure Law and Article 70 of the Penal Law 

which states that you have been convicted and 

 
1 Numbers preceded by “P.” refer to pages of the plea 

transcript dated April 12, 2022.  Numbers preceded by “S.” refer 

to pages of the sentencing transcript dated May 4, 2022. 
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sentenced on a prior violent felony, you have 

been convicted of the crime of manslaughter in 

the first degree, a violent felony, and 

sentenced on September 22nd, 1980 in Supreme 

Court, New York County, under Indictment 

Number 4709 of ‘79, and of murder in the second 

degree, a felony, sentenced on February 8th, 

1988, in Kings County Supreme Court under 

Indictment Number 9328 of 1986. 

 

You may admit, deny – 

 

THE INTERPRETER: I’m sorry. 

 

(Whereupon, there was a brief pause in the 

proceedings.) 

 

THE CLERK: You may admit, deny or stand mute 

as to whether you are the person who was 

convicted and sentenced on those violent 

felonies as recited in the statement. If you 

wish to controvert, that is contest, dispute 

or deny that statement on any grounds, 

including a violation of your constitutional 

rights, you must state the grounds and you’ll 

be entitled to a hearing before this Court 

without a jury. 

 

Have you received a copy of the statement? 

 

THE DEFENDANT: Yes. Yes, your Honor. 

 

THE CLERK: Have you discussed this matter 

with your attorney? 

 

THE DEFENDANT: Yes, your Honor. 

 

THE CLERK: Do you admit that you are the 

person who was convicted on those felonies? 

 

THE DEFENDANT: Yes, your Honor. 

 

THE CLERK: Do you wish to challenge the 

constitutionality of the prior convictions? 

 

THE DEFENDANT: What?  
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THE CLERK: Do you wish to challenge the 

constitutionality of the prior convictions? 

 

THE DEFENDANT: No, your Honor. 

 

THE CLERK: Judge, the defendant has been 

arraigned a predicate. 

 

THE COURT: Thank you so much. 

 

(P. 22-24). 

9. On May 4, 2022, the court sentenced the defendant to the 

promised term of incarceration of thirteen years to life and issued 

an order of protection (S. 7-8). 

10. The defendant appealed from his judgment of conviction.  

The defendant claimed that his guilty plea was not knowing, 

voluntary, and intelligent and that his sentence was unduly harsh 

and excessive.  

11. On December 11, 2024, the Appellate Division, Second 

Department, affirmed the defendant’s conviction.  People v. 

Navarro, 233 A.D.3d 803 (2d Dep’t 2024).  The court found that the 

defendant’s sentence was not excessive and that the defendant’s 

claim that his guilty plea was not knowing, voluntary, and 

intelligent was both unpreserved and meritless.  Id. at 804.  

12. On January 7, 2025, the defendant applied for leave to 

appeal to the Court of Appeals.  The People opposed the application 

by letters dated March 3 and March 24, 2025.  The defendant’s 

application is currently pending. 
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13. On March 24, 2025, the defendant filed his present motion 

to set aside his sentence.  Relying on the United States Supreme 

Court’s decision in Erlinger v. United States, 602 U.S. 821 (2024), 

the defendant claims that the procedure set forth in the Criminal 

Procedure Law for determining whether a defendant qualifies for an 

enhanced sentence based on prior felony convictions is 

unconstitutional.  In particular, the defendant argues that a jury, 

rather than a judge, must determine whether the periods during 

which the defendant was incarcerated between his commission of the 

prior felonies and his commission of the instant felony bring the 

sentences on the prior felonies withing the statutorily required 

time frame to qualify him as a persistent violent felony offender.  

See P.L. § 70.08(1) (referencing P.L. § 70.04[1][b]).  

 

For the reasons set forth in the accompanying memorandum of 

law, this Court should deny the defendant’s motion to set aside 

his sentence without a hearing. 

 

Dated: Brooklyn, New York 

May 23, 2025 

___________________________ 

Shlomit Heering 

       Assistant District Attorney 

      (718)250-3236 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF KINGS: CRIMINAL TERM, PART SCDV2 (Warin, J.) 

 

THE PEOPLE OF THE STATE OF NEW YORK 

 

-against- 

ISRAEL NAVARRO, 

Defendant. 

 

 

Kings County 

Indictment Number 

623/2020 

MEMORANDUM OF LAW 

THE DEFENDANT’S CLAIM THAT, UNDER THE UNITED 

STATES SUPREME COURT DECISION IN ERLINGER V. 

UNITED STATES, HE WAS ENTITLED TO A JURY 

DETERMINATION OF WHETHER HE QUALIFIED AS A 

PERSISTENT VIOLENT FELONY OFFENDER IS WAIVED 

AND MERITLESS. 

On April 12, 2022, the defendant was adjudicated a persistent 

violent felony offender because the court determined that he had 

previously been convicted of two predicate violent felony offenses 

and had been sentenced on those prior convictions within ten years 

before he committed the felony in this case, after excluding the 

periods during which he was incarcerated between his commission of 

the first prior felony and his commission of the present crime.  

The defendant’s adjudication as a persistent violent felony 
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offender authorized the trial court to impose on him an enhanced 

sentence.  See P.L. § 70.08.1 

The defendant contends that that a jury must determine whether 

a defendant qualifies for an enhanced sentence as a persistent 

violent felony offender and that the procedure set forth in the 

Criminal Procedure Law, which requires a judge to make that 

determination, is unconstitutional under the decision of the 

United States Supreme Court in Erlinger v. United States, 602 U.S. 

821 (2024).  In Erlinger, the Supreme Court addressed a 

constitutional challenge to the federal Armed Career Criminal Act 

(“ACCA”), which exposes a defendant to enhanced sentencing if the 

defendant has three prior convictions for certain offenses that 

were “committed on occasions different from one another.”  602 

U.S. at 825 (quoting 18 U.S.C. § 924[e][1]).  The Supreme Court 

held that, for the purposes of the ACCA, the Fifth and Sixth 

Amendments require a unanimous jury -- rather than a judge -- to 

 
1 P.L. § 70.04(1)(b) sets forth the requirements that a prior 

felony must meet to qualify as a predicate felony for a persistent 

violent felony offender adjudication (see § 70.08[1]).  It states, 

in relevant part, that the sentences on the prior felonies must 

have been imposed not more than ten years before the commission of 

the instant felony, and that, in calculating the ten year period, 

any period during which the defendant was incarcerated for any 

reason between the commission of the prior felonies and the 

commission of the instant felony is excluded and the ten-year 

period is extended by the time served under such incarceration 

(the “look-back” requirement).  C.P.L. § 400.16 (incorporating 

C.P.L. § 400.15) requires a judge to determine whether a 

defendant’s prior felonies meet this requirement. 
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decide whether the defendant’s past offenses were committed on 

separate occasions.  Id. at 835, 849.  Erlinger relied on the 

Supreme Court’s prior ruling in Apprendi v. New Jersey, 530 U.S. 

466 (2000), which held that the Constitution requires that any 

fact -- other than the fact of a prior conviction -- that increases 

the penalty for a crime beyond the prescribed statutory maximum 

must be submitted to a jury and proved beyond a reasonable doubt.  

See 530 U.S. at 476-77, 490. 

The defendant’s contention that a jury must determine whether 

a defendant qualifies as a persistent violent felony offender 

should be rejected for several reasons.  First, the defendant 

waived his claim by waiving his constitutional right to a jury 

trial when he pleaded guilty.  Second, the defendant’s Erlinger 

claim is meritless because New York’s multiple-felony-offender 

sentencing statutes are constitutional and because, at the 

defendant’s plea proceeding, he effectively admitted the facts 

necessary to adjudicate him a persistent violent felony offender.  

Third, any Erlinger error would have been harmless.  Therefore, 

for each of these reasons, the defendant’s motion to set aside the 

sentence should be denied without a hearing, pursuant to Criminal 

Procedure Law § 440.30(4)(a), because his moving papers “do not 

allege any ground constituting legal basis for the motion.” 

App. 140



4 

(i) The Defendant Waived His Claim by Waiving His 

Constitutional Right to a Jury Trial When He 

Pleaded Guilty. 

The defendant pleaded guilty, explicitly waiving his 

constitutional right to a trial (P. 13-14).  The defendant now 

claims that his right to a jury trial encompassed a right to have 

his persistent-violent-felony-offender status adjudicated by a 

jury because, according to the defendant, the periods during which 

he was incarcerated are facts that are “not subject to the 

Almendarez-Torres exception” (Def. Memo. of Law at 5-7).  The 

defendant waived that claim because he waived his constitutional 

right to a jury trial when he pleaded guilty without any limitation 

or qualification.2  See People v. Rivera, 221 N.Y.S.3d 894, 897-

98 (Sup. Ct. N.Y. Cnty. 2024) (by waiving right to jury and 

agreeing to bench trial, defendant waived claim that Erlinger 

requires jury determination of persistent-violent-felony-offender 

 
2 While the defendant in Erlinger pleaded guilty (602 U.S. at 

826), there is no indication that the government in that case 

argued that the defendant’s waiver of his right to a jury trial at 

the time of his plea waived his claim that his sentencing violated 

that right.  On the contrary, in Erlinger, the government agreed 

with the merits of the defendant’s claim in the federal Court of 

Appeals, supported his petition for certiorari in the United States 

Supreme Court, and agreed with his position in that Court as well.  

Id. at 827-28.  Thus, the government apparently “forfeit[ed] or 

waive[d] the waiver” of the defendant’s claim (see Garza v. Idaho, 

586 U.S. 232, 238-39 [2019]), and consequently, in Erlinger, the 

Supreme Court had no occasion to address the question of whether 

the defendant’s waiver of his right to a jury trial at the time of 

his guilty plea waived his claim.  See United States v. Oakland 

Cannabis Buyers’ Coop., 532 U.S. 483, 490 n.3 (2001) (Supreme Court 

had “no occasion to consider” question that “was not argued”). 
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status); but see People v. Sabater, 225 N.Y.S.3d 563, 567-69 (Sup. 

Ct. N.Y. Cnty. 2024). 

The defendant argues that his waiver of his right to a jury 

trial did not encompass a waiver of a right to have a jury determine 

whether he qualified as a persistent violent felony offender 

because the court never informed him that he had such a right and, 

instead, informed him that if he wished to controvert the content 

of the predicate felony statement, then he would be entitled to a 

hearing before the court, without a jury, on whether he qualified 

as a persistent violent felony offender (see Def. Memo. of Law at 

8-9).  The defendant’s argument should be rejected because the 

court informing the defendant that he was entitled to a hearing 

without a jury on whether he qualified as a predicate felony 

offender has no bearing on whether his waiver of his right to a 

jury trial encompassed the right to have a jury make such a 

determination.   

The defendant also argues that a written waiver of his right 

to a jury trial on the issue of tolling was required under the New 

York State Constitution and under C.P.L. § 320.10 (see Def. Memo. 

of Law at 9, n.4).  That argument should be rejected.  Article 1, 

Section 2 of the New York State Constitution “gives to a defendant 

who elects to stand trial the right to obtain a trial before the 

court without a jury, provided he waives his right to a trial by 

jury in writing in open court,” but that section “is not applicable 
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to a plea of guilty by which a defendant elects not to litigate 

his guilt.”  People v. Hardy, 53 A.D.2d 647, 648 (2d Dep’t 1976) 

(citations omitted; emphasis added); see People v. Cobaugh, 60 

A.D.3d 1348, 1349 (4th Dep’t 2009) (rejecting defendant’s claim 

that waiver of jury trial by oral guilty plea violated state 

Constitution, and citing Hardy).  Subsection 1 of C.P.L. § 320.10 

states that most defendants “may at any time before trial waive a 

jury trial and consent to a trial without a jury in the superior 

court” (emphasis added), and subsection 2 of that section, on which 

the defendant relies, states that such a waiver must be in writing.  

That provision clearly does not apply to a guilty plea, where the 

defendant chooses to proceed without any form of trial. 

Insofar as the defendant may argue that, because Erlinger was 

decided after he pleaded guilty, his express waiver of the 

constitutional right to a jury trial did not constitute a waiver 

of his claim that he was constitutionally entitled to have his 

persistent-violent-felony-offender status adjudicated by a jury, 

that argument should be rejected.  The defendant’s claim that he 

was entitled to a jury determination of his persistent-violent-

felony-offender status rests on a principle that was established 

by the Supreme Court’s decision in Apprendi -- that the 

Constitution requires that any fact (other than the fact of a prior 

conviction) that increases the penalty for a crime beyond the 

prescribed statutory maximum must be submitted to a jury and proved 
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beyond a reasonable doubt.  See Apprendi, 530 U.S. at 476-77, 490.  

In Erlinger, the Supreme Court characterized the case as being “as 

nearly on all fours with Apprendi and Alleyne [v. United States, 

570 U.S. 99 (2013)] as any we might imagine.”  602 U.S. at 835.  

Because the principle on which the defendant’s claim rests was 

established in 2000, when Apprendi was decided, and Erlinger merely 

applied the Apprendi principle, there is no reason to doubt that, 

when the defendant pleaded guilty in 2022, his waiver of his 

constitutional right to a jury trial was understood to encompass 

a waiver of any right, based on Apprendi, to a jury determination 

of certain facts necessary for sentence enhancement.  See Rivera, 

221 N.Y.S.3d at 898 (rejecting defendant’s “claim of surprise” -- 

which was based on fact that Erlinger was decided after defendant’s 

waiver of a jury trial -- because the underlying constitutional 

principle relied on by defendant was established in 2000 in 

Apprendi).   

In the defendant’s case, his express and unqualified waiver 

of his constitutional right to a jury trial constituted an 

“appropriate waiver” of his alleged right to a jury determination 

of his persistent-violent-felony-offender status.  See Blakely v. 

Washington, 542 U.S. 296, 310 (2004). 

(ii) The Defendant’s Claim is Meritless. 

The defendant’s claim that his sentencing as a persistent 

violent felony offender was unconstitutional is meritless for two 
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independent reasons.  First, following the Supreme Court’s 

decision in Apprendi –- which the Supreme Court explicitly cited 

as the basis for its decision in Erlinger -- the New York Court of 

Appeals has repeatedly found New York’s multiple-felony-offender 

sentencing scheme to be constitutional.  Second, during the plea 

proceeding, the defendant effectively admitted the facts necessary 

to qualify him as a persistent violent felony offender, and 

consequently, Apprendi and Erlinger did not require a jury finding 

on those facts. 

First, Erlinger relied on the Supreme Court’s prior rulings 

in Apprendi and Alleyne.  See Erlinger, 602 U.S. at 835.  In 

Apprendi, the Supreme Court held that the Due Process Clause of 

the Fourteenth Amendment, taken together with the Sixth Amendment 

right to a jury trial, requires that any fact -- other than the 

fact of a prior conviction -- that increases the penalty for a 

crime beyond the prescribed statutory maximum must be submitted to 

a jury and proved beyond a reasonable doubt.  530 U.S. at 476-77, 

490 (citing Jones v. United States, 526 U.S. 227, 243 n.6 [1999]).  

The Court explained that the “fact of a prior conviction” exception 

was based on its prior decision in Almendarez-Torres v. United 

States, 523 U.S. 224 (1998), which held that a statute authorizing 

an enhanced sentence for a recidivist based on a judge’s 

determination of the fact of the defendant’s prior conviction does 

not violate the Constitution, because the fact of a prior 
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conviction is not an element of a crime that must be proved to a 

jury beyond a reasonable doubt.  Apprendi, 530 U.S. at 487-90 

(citing Almendarez-Torres). 

Since Apprendi was decided, the New York Court of Appeals has 

repeatedly held that New York’s multiple-felony-offender 

sentencing scheme is constitutional, because all of the findings 

of fact that a court must make before it can impose an enhanced 

sentence fall within the “fact of a prior conviction” exception to 

Apprendi and, therefore, may be found by a judge rather than a 

jury.  See, e.g., People v. Garvin, 30 N.Y.3d 174, 189 (2017); 

People v. Prindle, 29 N.Y.3d 463, 466–67 (2017) (citing cases); 

People v. Bell, 15 N.Y.3d 935, 936 (2010) (Almendarez-Torres 

“permits sentencing proceedings in which the fact of previous 

criminal convictions is found by a court sitting without a jury”).   

Erlinger did not call into question the decisions of the New 

York Court of Appeals upholding the constitutionality of New York’s 

multiple-felony-offender sentencing statutes.  Indeed, Erlinger 

expressly declined to disturb the Almendarez-Torres “fact of a 

prior conviction” exception.  See 602 U.S. at 838 (“[N]o one in 

this case has asked us to revisit Almendarez-Torres.  Nor is there 

need to do so today.”).  Consequently, Erlinger also did not 

disturb the decisions that, relying on the Almendarez-Torres 

exception, have upheld the constitutionality of New York’s 

multiple-felony-offender sentencing statutes.  See, e.g., Garvin, 

App. 146



10 

30 N.Y.3d at 189; Prindle, 29 N.Y.3d at 465-66, 471; People v. 

Battles, 16 N.Y.3d 54, 59 (2010); People v. Porto, 16 N.Y.3d 93, 

102 (2010); Bell, 15 N.Y.3d at 935-36; People v. Leon, 10 N.Y.3d 

122, 126 (2008); People v. Rivera, 5 N.Y.3d 61 (2005); People v. 

Rosen, 96 N.Y.2d 329 (2001); People v. Pitts, 227 A.D.3d 421, 422 

(1st Dep’t 2024); People v. Highsmith, 21 A.D.3d 1037, 1038-39 (2d 

Dep’t 2005); People v. Goston, 9 A.D.3d 905, 907 (4th Dep’t 2004); 

People v. Simmons, 298 A.D.2d 468, 469 (2d Dep’t 2002); see also 

Portalatin v. Graham, 624 F.3d 69, 93 (2d Cir. 2010) (en banc) 

(holding, on habeas review, that New York courts did not 

unreasonably apply Supreme Court precedent in determining that 
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persistent felony offender sentencing scheme does not violate 

Sixth Amendment).3 

Additionally, the Supreme Court characterized Erlinger as 

being “as nearly on all fours with Apprendi and Alleyne as any 

[case] we might imagine.”  Erlinger, 602 U.S. at 835.  By that 

statement, the Supreme Court effectively acknowledged that 

Erlinger did not announce a new rule of law, but instead merely 

applied the Apprendi rule.  See People v. Williams, Ind. 503/2010, 

at 16-17 (Sup. Ct. Queens Cnty. Jan. 31, 2025) (Erlinger does not 

require that facts under the Almendarez-Torres exception must now 

be placed before a jury and proved beyond a reasonable doubt, and 

 
3 The defendant acknowledges that this Court does not have 

the authority to overrule Almendarez-Torres, but asserts that “it 

must be overruled in light of Apprendi and its progeny (Def. Memo 

of Law at 5 n.2 [citing Erlinger, 602 U.S. at 850-51 (Thomas, J., 

dissenting)]).  Binding precedent from the Court of Appeals 

upholding the constitutionality of New York’s multiple-felony-

offender sentencing scheme must not be disregarded merely because 

the defendant thinks that “it must be overruled” (see id.).  See 

Rivera, 5 N.Y.3d at 67 (“Although a majority of the present 

Justices of the Supreme Court have expressed disagreement with 

Almendarez-Torres, we recognize that Court’s obvious prerogative 

to overrule its own decisions and we therefore follow Almendarez-

Torres until the Supreme Court rules otherwise” [citations 

omitted]); see also Mallory v. Norfolk S. Ry. Co., 600 U.S. 122, 

136 (2023) (where Supreme Court precedent “has direct application 

in a case,” lower court “should follow the case which directly 

controls, leaving to [the Supreme Court] the prerogative of 

overruling its own decisions,” “even if the lower court thinks the 

precedent is in tension with some other line of decisions” 

[quotation marks and internal citation omitted]). 
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Erlinger did not expand the Apprendi doctrine); People v. Taylor, 

224 N.Y.S.3d 345, 351 (Sup. Ct. Nassau Cnty. 2024) (“As the Supreme 

Court made clear [in Erlinger], Erlinger does not state a new rule 

of U.S. Constitutional law at all.  Rather, it simply reiterates 

the rule announced in Apprendi . . .” [emphasis in original]). 

Furthermore, the statutory scheme that was at issue in 

Erlinger is materially different from New York’s multiple-felony-

offender sentencing scheme.  In Erlinger, the Supreme Court 

addressed a statutory scheme necessitating a factual inquiry that 

fell outside the Almendarez-Torres exception.  See 602 U.S. at 

839-42.  The defendant in Erlinger specifically controverted the 

government’s allegation that his prior crimes occurred on 

“occasions different from one another” under the ACCA.  Id. at 

827.  The inquiry at issue was “fact-laden,” concerning details 

such as the “exact times and locations of the defendant’s past 

crimes,” and often included a “qualitative assessment” of the 

character and relationship of the offenses or an inquiry into 

whether the crimes shared “a common scheme or purpose.”  Id. at 

834, 840-41 (citation omitted).  

In contrast, New York’s persistent-violent-felony-offender 

sentencing statutes require no such fact-laden inquiry to 

determine whether a defendant’s prior convictions qualify the 

defendant for an enhanced sentence.  Instead, in a case such as 

this, the inquiry is whether, after excluding the periods during 
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which the defendant was incarcerated, the sentence on his first 

prior offense was imposed no more than ten years before the 

commission of the instant crime.  That inquiry is based solely on 

the dates of the sentences on the prior convictions, the date of 

commission of the instant crime, and the dates of the beginning 

and end of the periods of incarceration.  See P.L. §§ 70.04(1)(b), 

70.08(1).  Contrary to the defendant’s contention (see Def. Memo. 

of Law at 5-7), findings about the length of a defendant’s prior 

periods of incarceration -- for purposes of determining whether, 

after excluding those periods, the defendant’s prior felony 

convictions are within the ten-year look-back period -- fall within 

the Almendarez-Torres exception to Apprendi.  See People v. 

Jackson, 225 N.Y.S.3d 903, 910 (Sup. Ct. Queens Cnty. 2025) (“facts 

necessary to determine tolling under the New York State persistent 

violent felony sentencing scheme continue to fall within the 

Almendarez-Torres exception”).  

The Court of Appeals has rejected the claim that, in light of 

Apprendi, defendants are constitutionally entitled to have a jury 

determine the length of periods of incarceration for purposes of 

tolling the ten-year look-back period.  In Porto, the Court of 

Appeals rejected as meritless the defendant’s Apprendi challenge 

to New York’s persistent-violent-felony-offender statutes (16 

N.Y.3d at 102), despite the defendant’s argument that the 

Constitution required a jury to make findings about the defendant’s 
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prior periods of incarceration for purposes of tolling.  See Brief 

for Defendant-Appellant at *39-*40, People v. Porto, 16 N.Y.3d 93 

(2010), 2010 WL 5596787 (APL 2010-0219) (May 2010).  In Bell, too, 

the Court of Appeals -- citing Almendarez-Torres –- rejected a 

constitutional challenge to the persistent-violent-felony-

offender sentencing scheme (15 N.Y.3d at 935-36), despite the 

defendant’s similar argument regarding tolling.  See Brief for 

Defendant-Appellant at *33-*36, People v. Bell, 15 N.Y.3d 935 

(2010), 2010 WL 5596773 (APL 2010-0214) (May 28, 2010).  Given 

that the Supreme Court in Erlinger found the case to be “nearly on 

all fours with Apprendi and Alleyne” and expressly declined to 

disturb the Almendarez-Torres exception (602 U.S. at 835, 838), 

Porto and Bell constitute controlling authority that require 

rejecting the defendant’s claim that he was constitutionally 

entitled to have a jury determine the length of his periods of 

incarceration with respect to tolling.  See Taylor, 224 N.Y.S.3d 

at 356, 362 (Erlinger is not new law, does not “speak to tolling,” 

and does not “overrule New York precedent applying Apprendi and 

its progeny”; “Given the long history of NY courts upholding the 

persistent violent felony offender sentencing scheme in cases 

where the sentencing court has made a tolling determination as 

part of its adjudication, coupled with the fact that Erlinger does 

NOT clearly overrule New York precedent on this issue, trial courts 
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in this state remain bound by NY appellate precedent on this 

issue.”). 

Thus, Erlinger did not alter or expand the Apprendi rule, but 

rather merely applied that rule to a specific fact pattern.  In 

any event, even if Erlinger had broken new ground, its holding 

would not affect the validity of New York’s multiple-felony-

offender sentencing scheme, because Erlinger did not address the 

kinds of facts relied on by that scheme.  In Erlinger, the Supreme 

Court held that a “‘judge cannot go beyond identifying the crime 

of conviction to explore the manner in which the defendant 

committed that offense. . . . He can do no more, consistent with 

the Sixth Amendment, than determine what crime, with what elements, 

the defendant was convicted of.’”  602 U.S. at 840 n.3 (quoting 

Mathis v. United States, 579 U.S. 500, 511-12 [2016]; omission in 

Erlinger).  In other words, Erlinger addressed only the proper 

scope of a sentencing judge’s inquiry into the manner in which a 

defendant committed a predicate offense.4    

A judicial determination of the length of a defendant’s 

periods of incarceration for the purpose of tolling the ten-year 

 
4 The defendant’s contention that, in making a finding related 

to tolling, “‘the court did more than Almendarez-Torres allows’” 

(Def. Memo. of Law at 7 [quoting Erlinger, 602 U.S. at 839]) 

overstates Erlinger’s holding.  The sentencing court is limited to 

determining the elements of prior convictions only to the extent 

that it inquires into the manner in which the defendant committed 

the prior crimes.   
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look-back period does not concern the manner in which the defendant 

committed the prior crimes that constitute the basis for a sentence 

enhancement and, therefore, is consistent with the principle 

applied in Erlinger.  That principle does not entitle a defendant 

to a jury determination of facts that “are part of the mechanical 

operation of the criminal justice system such as the date that a 

Defendant may have been incarcerated (or was released from 

custody)” for a prior conviction.  Jackson, 225 N.Y.S.3d at 910.  

The date on which a defendant entered or was discharged from a 

correctional facility, like the date on which a conviction 

occurred, is unrelated to the manner in which the offense 

underlying that conviction was committed. Id.; see also Rivera, 

221 N.Y.S.3d at 899-900 (Erlinger does not apply to findings of 

fact necessary to apply tolling provision of P.L. § 70.04[1][b]; 

“there is no logical distinction . . . between a judicial finding 

of the fact of a prior conviction, which can be made by the judge 

without controversy -- and the fact of a prior incarceration (and 

the relevant dates), which triggers the Tolling Provision” 

[emphasis in original; citation omitted]); People v. Vidal 

Carrion, Kings Cnty. Ind. No. 15847-1995, Decision and Order at 8-

9 (Sup. Ct. Kings Cnty. May 2, 2025) (Tully, J.) (Erlinger does 

not require a jury to determine the existence of prior convictions 

or the tolling periods); People v. James Lumpkin, Kings Cnty. Ind. 

No. 70292-21, Decision and Order at 7 (Sup. Ct. Kings Cnty. Apr. 

App. 153



17 

4, 2025) (Tully, J.) (same); but see People v. Rodney, 224 N.Y.S.3d 

332 (Sup. Ct. N.Y. Cnty. 2024); People v. Gardner, 224 N.Y.S.3d 

321 (Sup. Ct. Queens Cnty. 2024); People v. Perry, 223 N.Y.S.3d 

879 (Sup. Ct. Kings Cnty. 2024); People v. Banks, 218 N.Y.S.3d 519 

(Sup. Ct. N.Y. Cnty. 2024); People v. Lopez, 216 N.Y.S.3d 518 (Sup. 

Ct. N.Y. Cnty. 2024).  

Moreover, the defendant has not overcome the presumption of 

constitutionality that attaches to all legislative enactments.  

“[L]egislative enactments are entitled to a strong presumption of 

constitutionality, and courts strike them down only as a last 

unavoidable result after every reasonable mode of reconciliation 

of the statute with the Constitution has been resorted to, and 

reconciliation has been found impossible.”  Stefanik v. Hochul, 43 

N.Y.3d 49, 57 (2024) (internal quotation marks and citation 

omitted).  The presumption places a “heavy burden” on the party 

seeking to invalidate the statute.  People v. Bright, 71 N.Y.2d 

376, 382 (1988).  Under this burden, “the invalidity of the law 

must be demonstrated beyond a reasonable doubt.”  People v. 

Tichenor, 89 N.Y.2d 769, 773 (1997) (citation omitted); see also 

People v. Scalza, 76 N.Y.2d 604, 607 (1990).  

Additionally, when, as in this case, a party challenges the 

constitutionality of a statute in a court of original jurisdiction, 

the burden is even greater.  A court of first instance should not 

declare “‘an act of the Legislature unconstitutional except in 
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rare cases where life and liberty is involved and invalidity of 

the act is apparent on its face.’”  Richman v. Richman, 41 A.D.2d 

993, 994 (3d Dep’t 1973) (citation omitted); see also People v. 

Pace, 444 N.Y.S.2d 529, 531 (Sup. Ct. Kings Cnty. 1981) (“‘a court 

of original jurisdiction should never declare a law 

unconstitutional unless such conclusion is inescapable’” 

[citations omitted]), rev’d on other grounds, 101 A.D.2d 336 (2d 

Dep’t 1984), aff’d, 65 N.Y.2d 684 (1985).  Instead, the 

constitutional question should generally be left to the appellate 

courts.  Pace, 444 N.Y.S.2d at 531.  “This rule avoids, where 

possible, the uncertainty and confusion which may follow a trial 

judge’s finding of unconstitutionality.”  People v. Lopez, 484 

N.Y.S.2d 974, 979 (Sup. Ct. Kings Cnty. 1985).  As set forth above, 

the defendant has failed to meet his burden in this case. 

Consequently, Erlinger is entirely consistent with the 

decisions of the New York Court of Appeals upholding the 

constitutionality of New York’s multiple-felony-offender 

sentencing statutes.  Accordingly, those decisions are binding on 

this Court and require rejection of the defendant’s claim that his 

sentence as a persistent violent felony offender was 

“unauthorized, illegally imposed or otherwise invalid as a matter 

of law.”  See C.P.L. § 440.20(1). 

The second reason why the defendant’s Erlinger claim is 

without merit is that, at the plea proceeding, the defendant 
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admitted, or is deemed to have admitted, the facts necessary to 

adjudicate him a persistent violent felony offender.  Apprendi 

held that “[a]ny fact (other than a prior conviction) which is 

necessary to support a sentence exceeding the maximum authorized 

by the facts established by a plea of guilty or a jury verdict 

must be admitted by the defendant or proved to a jury beyond a 

reasonable doubt.”  United States v. Booker, 543 U.S. 220, 244 

(2005) (emphasis added); see also Blakely, 542 U.S. at 303 (“the 

‘statutory maximum’ for Apprendi purposes is the maximum sentence 

a judge may impose solely on the basis of the facts reflected in 

the jury verdict or admitted by the defendant” [emphasis in 

original]). 

Before the defendant entered his guilty plea, he was provided 

with a written statement, pursuant to C.P.L. Article 400, that set 

forth information regarding his alleged predicate violent felony 

convictions, including the crimes of which he had been convicted, 

the dates of the sentences, the courts and counties of the 

convictions, and the indictment numbers for the convictions (see 

Statement Pursuant to C.P.L. § 400.16; P. 3).  The predicate felony 

statement also specified, in accordance with the requirements of 

C.P.L. § 400.16(2) (incorporating C.P.L. § 400.15[2]), the dates 

of the defendant’s admission to and release from custody for the 

periods during which he was incarcerated between the commission of 

the first predicate felony and the commission of the present 
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felony, as well as the place of imprisonment for each period of 

incarceration (see Statement Pursuant to C.P.L. § 400.16).  The 

court clerk read aloud the portion of the predicate felony 

statement stating that the defendant had been convicted of first-

degree manslaughter under New York County Indictment Number 

4709/79 and sentenced for that crime on September 22, 1980, and 

that he had been convicted of second-degree murder under Kings 

County Indictment Number 9328/86 and sentenced for that crime on 

February 8, 1988 (P. 23; see Statement Pursuant to C.P.L. 

§ 400.16). 

The clerk informed the defendant: 

You may admit, deny or stand mute as to 

whether you are the person who was convicted 

and sentenced on those violent felonies as 

recited in the statement. If you wish to 

controvert, that is contest, dispute or deny 

that statement on any grounds, including a 

violation of your constitutional rights, you 

must state the grounds and you’ll be entitled 

to a hearing before this Court without a jury. 

 

(P. 23).  The clerk then conducted the following colloquy with the 

defendant: 

[THE CLERK:] Have you received a copy of 

the statement? 

 

THE DEFENDANT: Yes. Yes, your Honor. 

 

THE CLERK: Have you discussed this matter 

with your attorney? 

 

THE DEFENDANT: Yes, your Honor. 
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THE CLERK: Do you admit that you are the 

person who was convicted on those felonies? 

 

THE DEFENDANT: Yes, your Honor. 

 

THE CLERK: Do you wish to challenge the 

constitutionality of the prior convictions? 

 

THE DEFENDANT: What?  

 

THE CLERK: Do you wish to challenge the 

constitutionality of the prior convictions? 

 

THE DEFENDANT: No, your Honor. 

 

 

(P. 23-24). 

 

Thus, the defendant admitted, or is deemed to have admitted, 

the facts that qualified him to be sentenced as a persistent 

violent felony offender.  He acknowledged that he had been 

convicted of first-degree manslaughter under New York County 

Indictment Number 4709/79 and sentenced on September 22, 1980, and 

that he had been convicted of second-degree murder under Kings 

County Indictment Number 9328/86 and sentenced on February 8, 1988.  

He is also deemed to have admitted the periods of incarceration 

specified in the predicate felony statement, because he did not 

controvert those allegations.  See C.P.L. § 400.15(3) 

(“Uncontroverted allegations in the statement shall be deemed to 

have been admitted by the defendant.”); P.L. § 70.08(1)(b) 

(incorporating P.L. § 70.04[1][b]).  The defendant admitted or 

declined to dispute those facts knowing that doing so would affect 

his sentence, at a proceeding where he had every incentive to raise 
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a factual dispute, and with the benefit of discussion of the matter 

with his attorney and a panoply of procedural protections giving 

him ample notice and an opportunity to be heard.  See C.P.L. 

§ 400.15(3)-(7). 

Because the defendant effectively admitted those facts, there 

was no contested issue that needed to be resolved to determine 

that he would be sentenced as a persistent violent felony offender, 

and the Sixth Amendment posed no barrier to the use of those facts 

as a basis to enhance his authorized sentence.  See Lumpkin, Kings 

Cnty. Ind. No. 70292-21, Decision and Order at 8-9 (finding that 

defendant waived Erlinger challenge to his persistent-violent-

felony-offender adjudication and enhanced sentence by failing to 

controvert dates of his prior convictions or People’s calculations 

of his periods of incarceration); People v. Enrique Rivera, Kings 

Cnty. Ind. No. 1453-05, Decision and Order at 4 (Sup. Ct. Kings 

Cnty. Mar. 27, 2025) (King, J.) (finding that defendant’s 

conviction falls within the Almendarez-Torres exception to 

Apprendi and that any jury finding was unnecessary because 

defendant admitted the facts necessary to qualify him as a second 

felony offender).5 

 
5  Copies of the unpublished decisions in Williams, Carrion, 

Lumpkin, and Enrique Rivera are being served and filed with this 

response. 
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(iii) Any Error Would Have Been Harmless. 

Any Apprendi error in the procedure by which the defendant 

was adjudicated a persistent violent felony offender would have 

been harmless.  The record makes clear beyond a reasonable doubt 

that a rational jury would have found the fact of the defendant’s 

predicate violent felony convictions, and that sentencing on those 

convictions occurred within the applicable statutory period. 

The date of the defendant’s commission of his present crime, 

January 31, 2020, was proved by his plea allocution in this case.  

As for his two predicate violent felony convictions, the 

defendant’s criminal history report dated February 1, 2020 -- 

prepared by the New York State Division of Criminal Justice 

Services (see Exec. Law § 837[4][a], [6], [7]) -- shows those 

convictions and the dates on which he committed and was sentenced 

for those crimes (see Criminal History Report at 4-7 [attached 

hereto as People’s Exhibit 2]). 

With respect to proof that, accounting for tolling for the 

defendant’s periods of incarceration, he was sentenced for his 

predicate violent felony convictions within the ten-year look-back 

period preceding his commission of the present crimes, the criminal 

history report also shows that the defendant was incarcerated in 

state prison between December 11, 1980, and August 25, 1986 (more 

than five and a half years), and between February 16, 1988, and 

August 13, 2019 (approximately thirty-one and a half years) (see 
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Criminal History Report at 4-7).  The defendant’s time served in 

state prison showed that he was only at liberty for (at most) 

approximately three years between the date that he committed the 

first prior offense and the date that he committed the instant 

offense –- bringing the sentence dates on his two prior felonies 

well within the ten-year look-back period.   

Accordingly, even if the defendant had disputed the facts 

necessary to adjudicate him a persistent violent felony offender 

(which he did not do here), the People could have proved those 

facts beyond a reasonable doubt by relying on the criminal history 

report and other official records.  See Jackson, 225 N.Y.S.3d at 

910 (“certain facts about a conviction, such as the duration of 

the sentence and the length of a defendant’s incarceration, would 

appear to be open, notorious and on a secure record, and are the 

types of records that may be judicially noticed.  As such they are 

possessed of substantial trustworthiness, emanating as they do 

from official court and correctional records”) (internal quotation 

marks and citation omitted). 

For this reason as well, the defendant’s C.P.L. § 440.20 

motion should be denied.  See Washington v. Recuenco, 548 U.S. 

212, 218-22 (2006) (Apprendi violations are subject to harmless 

error analysis); People v. Kozlowski, 11 N.Y.3d 223, 250 (2008) 

(same); see also Erlinger, 602 U.S. at 849-50 (Roberts, C.J., 

concurring) (Erlinger error is subject to harmless error review); 
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United States v. Campbell, 122 F. 4th 624, 630-33 (6th Cir. 2024) 

(holding, based on the “whole record,” that Erlinger error was 

harmless beyond a reasonable doubt); United States v. Saunders, 

2024 U.S. App. LEXIS 26805, at *5–*10 (2d Cir. Oct. 21, 2024) 

(summary order) (Erlinger error was harmless “because the record 

makes clear beyond a reasonable doubt that a rational jury would 

find that Saunders committed the three prior violent offenses on 

separate occasions”); People v. Gomez, 236 A.D.3d 603, 604-05 (1st 

Dep’t 2025) (where defendant alleged Erlinger error, holding that 

Apprendi violations are subject to harmless error review and 

finding any alleged error harmless). 

*   *   *   * 

Accordingly, for all of the above reasons, the defendant’s 

motion to set aside his sentence should be denied without a 

hearing.  
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CONCLUSION 

THE DEFENDANT’S MOTION TO SET ASIDE HIS 

SENTENCE SHOULD BE DENIED WITHOUT A HEARING. 

 

 

Dated: Brooklyn, New York 

  May 23, 2025 

 

 

 

 

 

 

 

       Respectfully submitted, 

 

 

       ERIC GONZALEZ 

       District Attorney 

       Kings County 
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AFFIRMATION OF SERVICE BY E-MAIL 

I, Shlomit Heering, an attorney admitted to practice in the 

State of New York, and an Assistant District Attorney for the Kings 

County District Attorney’s Office, affirm this 23rd day of May 

2025, under the penalties of perjury under the laws of New York, 

which may include a fine or imprisonment, that the following 

statements are true, and understand that this document may be filed 

in an action or proceeding in a court of law: 

 

On the 23rd day of May 2025, I served the Respondent’s 

Opposition to Motion to Set Aside Sentence in People v. Israel 

Navarro, Indictment Number 623/2020, by attaching a copy to an 

email sent to Sylvia Lara Altreuter, Esq., at SAltreuter@legal-

aid.org.  

 

 

 

 

            

      Shlomit Heering 

 

 

 

 

 

 

 

Dated: Brooklyn, New York 

  May 23, 2025 
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TWYLA CARTER, ESQ. 
Attorney for Israel Navarro 

 
Sylvia Lara Altreuter, Of Counsel 

The Legal Aid Society 
199 Water Street, 3rd Floor 

New York, NY 10038 
(212) 298-5448 

SAltreuter@legal-aid.org 
 
 

SUPREME COURT OF THE STATE OF NEW YORK 
KINGS COUNTY, CRIMINAL TERM 
THE PEOPLE OF THE STATE OF NEW YORK, 
 

v. 
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Defendant. 
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REPLY MEMORANDUM OF LAW IN FURTHER SUPPORT OF ISRAEL NAVARRO’S 
MOTION TO SET ASIDE HIS SENTENCE PURSUANT TO C.P.L. § 440.20 
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PRELIMINARY STATEMENT 

Israel Navarro submits this reply in response to the prosecution’s revised opposition to his 

motion to set aside his sentence pursuant to C.P.L. § 440.20, which was served on May 23, 2025. 

REPLY ARGUMENT 

Although the prosecution asserts otherwise, Mr. Navarro’s sentence must be vacated 

because this is one of the “rare cases where life and liberty is involved and invalidity of the act is 

apparent on its face.”  Pros. Mem. at 18 (quoting Richman v. Richman, 41 A.D.2d 993, 994 (3d 

Dep’t 1973)).  Mr. Navarro is seventy years old, going deaf and blind, and suffering from various 

debilitating ailments.  Altreuter Aff. ¶¶ 7–13.  He is also serving a thirteen-years-to-life prison 

sentence pursuant to the persistent violent felony offender statute, which prohibits a jury trial on 

the facts underlying the adjudication notwithstanding the U.S. Supreme Court’s ruling that he is 

entitled to a jury trial on “[v]irtually ‘any fact’ that ‘increase[s]’” his sentencing range.  Erlinger v. 

United States, 602 U.S. 821, 834 (2024) (second alteration in original) (quoting Apprendi v. New 

Jersey, 530 U.S. 466, 476 (2000)).  The prosecution does not dispute that Mr. Navarro’s persistent 

violent felony offender adjudication increased his sentencing range or that he was denied a jury trial 

on the facts underlying that adjudication by existing law.  As a result, Mr. Navarro’s sentence was 

illegal and must be set aside. 

I. Contrary to the Prosecution’s Characterization, Several Courts Have Found the Persistent 
Violent Felony Offender Statute Unconstitutional Following Erlinger v. United States. 

The prosecution contends Mr. Navarro’s Erlinger claims are “meritless,” Pros. Mem. at 1, 

3, 7, but this ignores that numerous New York courts have found, in the wake of the Supreme 

Court’s decision in Erlinger, that the persistent violent felony offender statute is unconstitutional 

because it expressly prohibits a trial by jury on tolling when such right is constitutionally 

guaranteed.  Def. Mem. at 6–7 (collecting cases); see also People v. Lopez, Ind. No. 73478/23, at 
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*6–7 (Sup. Ct., N.Y. Cnty. Mar. 11, 2025) (Edwards, J.).1  For the reasons set forth in Mr. Navarro’s 

moving papers and below, Erlinger makes clear that Mr. Navarro’s sentence was illegal and must 

be set aside. 

Principally, the prosecution is wrong that the length of Mr. Navarro’s alleged incarceration 

from 1980 to 2019 is encompassed by the Almendarez-Torres exception.  The Supreme Court’s 

decision in Almendarez-Torres v. United States, 523 U.S. 224 (1998), enunciates “a ‘narrow 

exception’ permitting judges to find only ‘the fact of a prior conviction’” for the purpose of 

enhanced sentencing as opposed to submitting the question to a jury.  Erlinger, 602 U.S. at 838 

(emphasis added) (quoting Alleyne v. United States, 570 U.S. 99, 111 n.1 (2013)).  The amount of 

time Mr. Navarro was incarcerated pursuant to his prior convictions is different than the fact of his 

prior convictions, especially when considering the Supreme Court’s repeated caution to construe 

the Almendarez-Torres exception narrowly.  See, e.g., Apprendi, 530 U.S. at 489–90 (describing 

Almendarez-Torres “as a narrow exception to the general rule”). 

For one, to reach this conclusion, the prosecution misstates the Erlinger holding.  The 

prosecution asserts “Erlinger addressed only the proper scope of a sentencing judge’s inquiry into 

the manner in which a defendant committed a predicate offense,” Pros. Mem. at 15, but this is 

incorrect.  The Court-appointed amicus in Erlinger argued the sentencing court could consider so-

called Shepard documents, which include court records like plea transcripts and accusatory 

instruments, to determine whether an enhanced sentence under the ACCA was merited in lieu of 

allowing the case to go before a jury.  602 U.S. at 839.  In ruling on this argument, the Court held 

that, although a sentencing court could refer to Shepard documents “for the ‘limited function’ of 

determining the fact of a prior conviction and the then-existing elements of that offense,” id. 

 
1  This unpublished case is included with Mr. Navarro’s reply. 
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(quoting Descamps v. United States, 570 U.S. 254, 260 (2013)), such court could not “use Shepard 

documents or any other materials for any other purpose,” id. (emphasis added).  In other words, the 

Erlinger Court made clear that the Almendarez-Torres exception includes only the fact of a prior 

conviction and its statutory elements, including those alleged in Shepard documents. 

For another, the length of a person’s incarceration is not necessarily a ministerial inquiry as 

the prosecution and other courts have reasoned.  Pros. Mem. at 16–17 (collecting cases).  The 

relevant records are not maintained by courts, they are—in Mr. Navarro’s case—maintained by the 

New York State Department of Corrections and Community Supervision (“DOCCS”) and the New 

York City Department of Correction (“DOC”).  DOCCS in particular has intricate, complex rules 

governing the calculation of prison sentences.  See N.Y.S. Dep’t of Corr. & Cmty. Supervision, 

Date Computation Manual (2015) (263-page manual on “rules and formulas for computing an 

inmate’s release dates”), https://doccs.ny.gov/system/files/documents/2022/01/date-comp-manual-

2016.pdf.  And DOCCS does not necessarily honor these rules—in practice, it can and does 

continue to detain people well past their calculated release dates.  See, e.g., People ex rel. Johnson 

v. Superintendent, 36 N.Y.3d 187 (2020) (describing DOCCS’s policy of indefinitely detaining 

people subject to the Sexual Assault Reform Act who are unable to afford compliant housing after 

completion of their sentences).  Nor is a person’s release date necessarily determinative of how 

long they were incarcerated for the purpose of predicate sentencing—certain periods between a 

person’s DOCCS commitment and release date are excluded from the tolling calculation.  See, e.g., 

People v. Tatta, 196 A.D.2d 328, 331–32 (2d Dep’t 1994) (four years between defendant’s escape 

from and return to prison did not toll ten-year period established by Penal Law § 70.06(1)(b)(iv)); 

People v. Cuesta, 28 Misc. 3d 593, 601–02 (Sup. Ct., N.Y. Cnty. 2010) (same for immigration 

detention); cf. People v. Leone, 44 Misc. 3d 306, 311–12 (Monroe Cnty. Ct. 2014) (detention at 
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DOCCS’s Willard Drug Treatment Campus did not toll ten-year period under diversion statute).  In 

other words, the tolling calculation is not necessarily simple or straightforward. 

In addition, contrary to the assumptions articulated in the lower court cases upon which the 

prosecution relies, DOCCS and DOC records are not necessarily “possessed of substantial 

trustworthiness.”  Pros. Mem. at 24 (quoting People v. Jackson, 225 N.Y.S.3d 903, 910 (Sup. Ct., 

Queens Cnty., 2025)).2  Both DOC and DOCCS have been plagued by scandal in recent years, 

which casts doubt on the credibility of their record-keeping practices.  See, e.g., Nunez v. N.Y.C. 

Dep’t of Corr., 2025 WL 1374584, at *1 (S.D.N.Y. May 13, 2025) (appointing independent federal 

monitor for DOC to “support remediation of the ongoing violations of the constitutional rights of 

people in custody in the New York City jails”); Exec. Order No. 47.5 (N.Y. May 9, 2025) 

(continuing state of “disaster emergency” in state prisons following unauthorized strike by DOCCS 

correction officers), https://www.governor.ny.gov/sites/default/files/2025-05/eo_47.5.pdf.  Mr. 

Navarro was entitled to cross-examine any DOCCS or DOC witnesses or to attempt to discredit any 

documents offered by the prosecution—some of which would be over forty years old—before he 

could be sentenced as a persistent violent felony offender.  U.S. Const. amends. VI, XIV; N.Y. 

Const. art. I, § 6; Delaware v. Van Arsdall, 475 U.S. 673, 678–79 (1986); Chambers v. Mississippi, 

410 U.S. 284, 294–95 (1973). 

Lastly, the prosecution’s authorities do not support its position.  Even assuming, as the 

prosecution argues, Pros. Mem. at 13–14, that People v. Porto, 16 N.Y.3d 93 (2010), and People v. 

Bell, 15 N.Y.3d 935 (2010), ruled on this issue even though neither decision mentions tolling, for 

the reasons articulated by several New York courts, see Def. Mem. at 6–7 (collecting cases), these 

decisions are called into question by Erlinger. 

 
2  See also People v. Carrion, Ind. No. 15847/95, at *9 (Kings Cnty. Sup. Ct. May 2, 2025) (Tully, J.); People v. 
Lumpkin, Ind. No. 70292/21, at *6–7 (Kings Cnty. Sup. Ct. Apr. 4, 2025) (Tully, J.). 
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Of the other cases upon which the prosecution relies to demonstrate the constitutionality of 

the persistent violent felony offender statute, several concern the persistent felony offender 

statute—that is, the discretionary persistent statute, which contains no tolling provision, rather than 

the mandatory persistent statute at issue here.  Pros. Mem. at 9–10.3  And, of the other cases that 

concern the correct statute, they appear to not reach the tolling question, but the facts of prior 

convictions—arguments which are foreclosed by Almendarez-Torres.  Id.4 

Accordingly, the persistent violent felony statute is unconstitutional, and Mr. Navarro’s 

sentence must be set aside. 

II. Mr. Navarro Did Not Waive His Jury-Trial Rights by Pleading Guilty or Freely Admit the 
Tolling Allegations. 

Contrary to the prosecution’s contentions, this Court may reach Mr. Navarro’s Erlinger 

claims because he did not forfeit his right to a jury trial on his predicate sentencing by pleading 

guilty, nor did he “freely admit[ ]” the tolling allegations. 

First, with respect to his guilty plea, Mr. Navarro was asked to waive specifically his right 

to have a trial on the underlying offense, there was no discussion of waiving his right to have a trial 

on the tolling underlying his predicate sentence.  The Court explained: 

  

 
3  See People v. Garvin, 30 N.Y.3d 174, 189 (2017); People v. Prindle, 29 N.Y.3d 463, 465–66 (2017); People 
v. Battles, 16 N.Y.3d 54, 59 (2010); People v. Rivera, 5 N.Y.3d 61, 69–70 (2005); People v. Rosen, 96 N.Y.2d 329, 
334–35 (2001); Portalatin v. Graham, 624 F.3d 69, 93–94 (2d Cir. 2010) (en banc). 
 
4  People v. Leon, 10 N.Y.3d 122, 125–26 (2008) (fact of defendant’s identity encompassed by Almendarez-
Torres); People v. Pitts, 227 A.D.3d 421, 422 (1st Dep’t 2024) (finding only “[d]efendant’s challenge to the 
constitutionality of his second violent felony offender judication is without merit”), leave denied, 2025 WL 1412651 
(N.Y. Apr. 15, 2025); People v. Highsmith, 21 A.D.3d 1037, 1038–39 (2d Dep’t 2005) (finding defendant “was not 
entitled to a jury trial to determine the facts of his prior convictions”); People v. Goston, 9 A.D.3d 905, 907 (4th Dep’t 
2004) (finding Apprendi challenge to second violent felony offender sentencing unpreserved and “lacks merit”); People 
v. Simmons, 298 A.D.2d 468, 469 (2d Dep’t 2002) (“[D]efendant’s contention that his sentencing as a second felony 
offender violated his constitutional rights to notice and a jury trial pursuant to Apprendi . . . is without merit.”).  The 
cases in which courts have held the opposite, see, e.g., People v. Taylor, 224 N.Y.S.3d 345 (Sup. Ct., Nassau Cnty. 
2024), are not binding on this Court. 
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Mr. Navarro, by pleading guilty here today you are giving up the 
right to have a trial.  At a trial you would be presumed innocent, the 
People would have to prove the charge against you beyond a 
reasonable doubt, your lawyer could cross-examine the witnesses 
against you, you could call your own witnesses, and you could either 
remain silent or testify in your own defense.  By pleading guilty here 
today you are giving up those rights. 

Altreuter Aff. Ex. 1, at 13–14 (emphasis added).  That is, the Court’s explanation limited Mr. 

Navarro’s waiver of a jury trial to “the charge against” him without mentioning a jury trial on his 

persistent violent felony offender status.  In this absence, waiver “cannot” be “presume[d] . . . from 

a silent record.”  Boykin v. Alabama, 395 U.S. 238, 243 (1969).  Moreover, as the prosecution 

acknowledges, the defendant in Erlinger pleaded guilty, Pros. Mem. at 4 n.2, and was not deemed 

to have waived his jury-trial rights for enhanced sentencing. 

Second, as set forth in his moving papers, Mr. Navarro did not “freely admit[ ]” the tolling 

allegations because he was told he was not entitled to a jury trial before he purported to admit 

them.  Altreuter Aff. Ex. 1, at 23.  Although the prosecution contends that the Court’s statement 

to Mr. Navarro that he was not entitled to a jury trial on his predicate sentencing “has no bearing” 

here, Pros. Mem. at 5, that has been contradicted by the Court of Appeals in analogous situations.  

For example, in People v. Bisono, the Court determined several defendants’ appeal waivers were 

invalid when they were misinformed about the scope of the appellate rights they were being asked 

to waive.  36 N.Y.3d 1013, 1017–18 (2020).  As another example, in People v. Scott, the Court 

vacated the defendant’s plea when it preceded by the plea court’s affirmative misstatement that his 

sentencing exposure was forty-five years when it was twenty years.  2025 WL 835467, at *6 (N.Y. 

Mar. 18, 2025).  Similarly here, Mr. Navarro was affirmatively told he had no right to a jury trial 

on the facts underlying his predicate sentence, which, as explained above, was not true—as a result, 

any subsequent purported admission was not “freely” made. 
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III. This Constitutional Violation Is Not Subject to Harmless-Error Analysis and, in the 
Alternative, Was Not Harmless. 

Finally, this Court should not apply harmless-error analysis to the violation of Mr. Navarro’s 

constitutional right to a trial by jury, and even if it did, it should not find this error harmless. 

As an initial matter, the Erlinger Court did not engage in harmless-error analysis or direct 

lower courts to do so.  602 U.S. at 825–49.  Instead, the Court stated that “[t]here is no efficiency 

exception to the Fifth and Sixth Amendments” and that “a criminal defendant enjoys the right to 

hold the government to the burden of proving its case beyond a reasonable doubt to a unanimous 

jury of his peers ‘regardless of how overwhelmin[g]’ the evidence may seem to a judge.”  Id. at 842 

(alteration in original) (emphasis added) (quoting Rose v. Clark, 478 U.S. 570, 578 (1986)); but see 

People v. Gomez, 236 A.D.3d 603, 605 (1st Dep’t 2025) (noting in dicta that Erlinger “violation 

would be subject to harmless error review”).  In keeping with Erlinger, this Court should not apply 

harmless-error analysis here. 

However, even if this Court were to apply harmless-error analysis, the error in Mr. 

Navarro’s case was not harmless.  For one, in the Supreme Court case upon which the prosecution 

relies, Washington v. Recuenco, 548 U.S. 212, 217–18 (2006), the Court opined that, if a defendant 

is able to demonstrate state law does not provide an avenue for a jury trial on an Apprendi violation, 

he “will be able to demonstrate that the . . . violation in this particular case was not harmless.”  

Applying that reasoning here, and given the prosecution does not dispute that New York law 

forecloses a jury trial on tolling, C.P.L. §§ 400.15(7)(a), 400.16(2), the error is not harmless in Mr. 

Navarro’s particular case. 

For another, although the prosecution asserts that Mr. Navarro’s criminal history report, see 

Pros. Ex. 2, is proof of the tolling, this hearsay document would not necessarily be admissible at 

trial nor would it be sufficient on its own to establish Mr. Navarro’s tolling beyond a reasonable 
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doubt.  See C.P.L.R. § 4520 (certificates or affidavits by public officers constitute “prima facie 

evidence of the facts stated”); Rosenfeld v. City of New York, 197 A.D.3d 746, 747–48 (2d Dep’t 

2021) (documents were subject to common-law public records hearsay exception but still 

inadmissible).  And Mr. Navarro has not had the opportunity to cross-examine any DOCCS or DOC 

witnesses who testify to the production of this document; as the Court of Appeals has 

acknowledged, “[i]n the criminal justice context, cross-examination is universally recognized as a 

preeminent truth-seeking device.” People v. Rouse, 34 N.Y.3d 269, 275 (2019).  In contrast, in the 

Court of Appeals case upon which the prosecution relies, People v. Kozlowski, 11 N.Y.3d 223, 250 

(2008), the Court declined to reach the defendant’s argument that fines were imposed in his case in 

violation of his right to a jury trial by finding any potential error harmless because the defendant 

testified to the relevant underlying facts at his jury trial.  Here, however, Mr. Navarro did not have 

the opportunity to testify at trial to the relevant underlying facts because the statute expressly 

forecloses one.  C.P.L. §§ 400.15(7)(a), 400.16(2). 

For these reasons and the reasons in his moving papers, Mr. Navarro’s sentence was illegally 

imposed and must be set aside pursuant to C.P.L. § 440.20(1). 
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CONCLUSION 

For the reasons stated above and in his moving papers, this Court should set aside Mr. 

Navarro’s sentence. 

Dated: June 3, 2025 
 New York, New York 
 
 
 
 

TWYLA CARTER, ESQ. 
Attorney for Israel Navarro 
 
Sylvia Lara Altreuter, Of Counsel 
The Legal Aid Society 
199 Water Street, 3rd Floor 
New York, NY 10038 
(212) 298-5448 
SAltreuter@legal-aid.org 
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SUPREME COURT OF THE STATE OF NEW YORK 
KINGS COUNTY, CRIMINAL TERM 
THE PEOPLE OF THE STATE OF NEW YORK, 
 

v. 
 
ISRAEL NAVARRO, 
 

Defendant. 

AFFIRMATION OF SERVICE 
 
Ind. No. 623/20 
 

 
STATE OF NEW YORK ) 
 ) ss.: 
COUNTY OF NEW YORK ) 
 

I, Sylvia Lara Altreuter, affirm under the penalties of perjury under the laws of New York, 
which may include a fine or imprisonment, that the following is true, and I understand that this 
document may be filed in an action or proceeding in a court of law: 
 

On June 3, 2025, I served Mr. Navarro’s reply in his motion to set aside his sentence upon 
the Brooklyn District Attorney’s Office by email to heerings@brooklynda.org and upon Mr. 
Navarro by first-class mail.  The District Attorney’s Office has consented to be served exclusively 
by electronic mail. 

 
Dated: New York, New York 
 June 3, 2025 

 
 

SYLVIA LARA ALTREUTER 
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