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Before HURST, P.J., ISHERWOOD and PICKERING, JJ.

PER CURIAM: Ronald Johnson, an inmate at El Dorado Correctional Facility in
Butler County, filed a habeas corpus petition in his county of confinement alleging his
due process rights were being violated by his continued confinement without a
resentencing hearing under K.S.A. 21-6628(c) because his hard 50 sentence is
unconstitutional. The Butler District Court summarily dismissed the petition upon finding

Johnson was not entitled to relief and that his motion was successive.

On appeal, Johnson argues the district court erred in summarily dismissing his

petition. However, this court's de novo review of the motion, files, and records of the case




conclusively establish that Johnson is not entitled to relief. The district court's summary

dismissal of Johnson's petition is therefore affirmed.

FACTUAL AND PROCEDURAL BACKGROUND

In 2003, the Wyandotte District Court sentenced J ohnson to a term of life in prison

without the possibility of parole for 50 years (hard 50) for his conviction of first-degree

murder. Johnson pursued a direct appeal, and our Supreme Court affirmed his conviction
and sentence. See State v. Johnson, 284 Kan. 18, 159 P.3d 161 (2007). In a more recent
decision, the Kansas Supreme Court summarized J ohnson's history with the Kansas

courts:

"A jury convicted Johnson of first-degree premeditated murder for a murder
committed in 2001. The district court Judge, without jury findings, imposed a hard 50 life
sentence after concluding any mitigating circumstances did not outwei gh aggravating
circumstances. Johnson appealed and challenged his sentence as unconstitutional under
Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000). This
court rejected his Apprendi argument and affirmed Johnson's conviction and sentence on
direct appeal. State v. Johnson, 284 Kan. 18, 22-23, 159 P.3d 161 (2007).

"Johnson later filed several motions for habeas relief under K.S.A. 60-1507.
None led to any relief. See Johnson v. State, No. 117,323, 2017 WL 3824255 (Kan. App.
2017) (unpublished opinion); Johnson v. State, No. 108,309, 2013 WL 5303530 (Kan.
App. 2013) (unpublished opinion); Johnson v. State, No. 102,952, 2011 WL 867686
(Kan. App. 2011) (unpublished opinion)." State v. Johnson, 313 Kan. 339, 339-40, 486
P.3d 544 (2021).

Relevant to this appeal, on F ebruary 17, 2023, Johnson filed a grievance with the
Kansas Department of Corrections (KDOC), alleging he was being unlawfully detained

in violation of his due process rights. The warden denied Johnson's grievance on March




31, 2023, and Johnson appealed the warden's decision to the Secretary of Corrections,

who upheld the decision.

Johnson then petitioned for habeas relief in the Butler District Court on May 25,

2023. In his petition, Johnson invoked 42 U.S.C. § 1983 "to the extent such Declaratory
Resolutions or Habeas Corpus is inadequate or ineffective to test the legality of [his]
detention and or the unconstitutional sentencing scheme." He also asserted he was being
unlawfully confined by the KDOC in violation of his rights under the Kansas and United

States Constitutions.

The Butler District Court issued an order summarily dismissing Johnson's petition,
concluding he failed to state a claim for relief under K.S.A. 60-1501 and that his petition
was successive. The district court reasoned that Johnson was essentially asking to be
resentenced by the Wyandotte District Court and demanding that it ignore a Kansas

Supreme Court decision directly on point. See Johnson, 313 Kan. 339.

Johnson now appeals the district court's summary dismissal of his petition for a
writ of habeas corpus under K.S.A. 60-1501, arguing he set forth a successful 60-1501

challenge that has not been previously decided.
ANALYSIS

Actions under K.S.A. 60-1507 and 60-1501 are both civil habeas petitions through
which a currently incarcerated person may seek review, but they serve different purposes.
Generally, a 60-1507 petition permits a prisoner to challenge their conviction or sentence,
and a 60-1501 petition permits a prisoner to "'challenge the mode or conditions" of their
confinement. Denney v. Norwood, 315 Kan. 163, 172-73, 505 P.3d 730 (2022) (quoting
Safarik v. Bruce, 20 Kan. App. 2d 61, 66-67, 883 P.2d 1211 [1994]). Pursuant to K.S.A.

60-1501, "any person who is 'detained, confined or restrained of liberty on any pretense




whatsoever' may petition for a writ of habeas corpus in the district court of the county
where the person is constrained." Denney, 315 Kan. at 173 (quoting K.S.A. 2020 Supp.
60-1501{a]). After receiving a 60-1501 petition, the district court must accept the well-
pled facts as true and assess whether a writ of habeas corpus should be issued. "If it
plainly appears from the face of the petition and any exhibits attached thereto that the

plaintiff is not entitled to relief in the district court, the petition shall be dissolved." See

K.S.A. 60-1503(a). When, as here, the district court summarily dismisses a 60-1501

petition after finding the motion, files, and records demonstrate the petitioner is not
entitled to relief] this court reviews the summary dismissal de novo. Denney, 315 Kan. at
176.

Johnson asserts his confinement violates his due process rights because the court
has refused to reassess his sentence under K.S.A. 21-6628(c) and is adamant that his
challenge is intentionally and properly brought as a 60-1501 petition. In his reply brief—
responding to the State's argument that Johnson's petition should have been considered a
60-1507 motion—Johnson argues his petition alleges that "his ongoing detention violates
due process" because "he has a liberty interest in being brought before the court to have
his sentence modified, and that his ongoing incarceration without being afforded the
relief that the legislature provided for by statute, has resulted in a violation of his
constitutional rights." Johnson asserts that his challenge is properly brought under K.S.A.
60-1501(b) as a challenge to the conditions of his confinement and is not a collateral

attack on his sentence.

While courts should liberally construe pro se pleadings to give effect to the
petition's content rather than the label and forms used, that does not mean this court
should force a construction not intended—1let alone explicitly disclaimed—by the
petitioner. See State v. Hill, 311 Kan. 872, Syl. § 3, 467 P.3d 473 (2020). Unlike a pro se
litigant who clearly seeks particular relief but misidentifies or mislabels their pleadings,

Johnson clearly seeks review pursuant to K.S.A. 60-1501. On appeal, he explains why his




petition should not be considered a 60-1507 petition and asserts his requested relief is
purposely and properly considered under K.S.A. 60-1501. J ohnson argues "he is being
detained, confined, or restrained of liberty in Butler County" and does not seek to
collaterally attack his sentence under K.S.A. 60-1507. Unlike cases where the district
court wrongly dismisses a 60-1507 petition filed in the wrong county rather than
transferring to the proper venue, Johnson makes a 60-1501 claim related to allegations of
his confinement in Butler County, and the district court decided the merits rather than
dismissing for lack of jurisdiction.' See, e.g., Reynolds v. Geither, No. 126,726, 2024 WL
3084514 (Kan. App. 2024) (unpublished opinion); Stringer v. State, No. 125,265, 2023
WL 4983128 (Kan. App. 2023) (unpublished opinion) (both cases the district court

dismissed for lack of jurisdiction).

Johnson received a hard 50 life sentence from the Wyandotte District Court in part
related to an enhancement in K.S.A. 2001 Supp. 21-4635, which provided for a
mandatory term of imprisonment of 50 years. The Kansas Supreme Court later found
K.S.A. 21-4635 unconstitutional as a violation of the Sixth Amendment. State v. Soto
299 Kan. 102, 124, 322 P.3d 334 (2014). Johnson argues the holding in Soto requires him
to be resentenced under K.S.A. 21- -6628(c) and, as a result, his current confinement in

Butler County violates his due process rights.

To avoid summary dismissal of a 60-1501 petition and thus state a claim for relief
warranting further proceedings, the petitioner must allege "'shocking and intolerable
conduct or continuing mistreatment of a constitutional stature.' [Citation omitted.]"
Denney, 315 Kan. at 173. Even assuming Johnson's somewhat circular argument that his

continued confinement without a resentencing hearing asserts a claim related to the mode

or conditions of his confinement under K.S.A. 60-1501, he fails to show shocking or

intolerable conduct or mistreatment warranting relief. Johnson claims




"he has not been afforded access to the courts pursuant to a sentencing provision (K.S.A.
21-4639) mandating that the district court modify his sentence . . . and because the
Kansas Department of Corrections continues to hold him in custody without access to the
court to obtain the statutory relief provided for by the legislature has resulted in a
violation of his due process rights and his rights under the Eight Amendment of the U.S.

Constitution.”

But Johnson provides no allegations of shocking or intolerable conduct by the Butler
District Court or the KDOC to prevent his access to justice. In fact, Johnson has had
ample access to the courts—including in this very case. See Johnson, 313 Kan. 339;
Johnson, No. 117,323, 2017 WL 3824255 (Kan. App. 2017) (unpublished opinion);
Johnson, No. 108,309, 2013 WL 5303530 (Kan. App. 2013) (unpublished opinion);
Johnson, No. 102,952, 2011 WL 867686 (Kan. App. 201 1) (unpublished opinion).

Rather than alleging shocking conduct related to his detainment, Johnson argues

more about the legal merits of his claim for resentencing—but such a claim is unavailing

under K.S.A. 60-1501. See Denney, 315 Kan. at 172. On appeal, Johnson explains that
the Butler District Court and the KDOC deprived him of life, liberty, or property without
due process of law—but Johnson claims substantive legal error not lack of due process.
In a due process claim, "[t}he threshold question is whether the behavior of the
governmental officer is so egregious, so outrageous, that it may fairly be said to shock the
contemporary conscience." Johnson v. State, 289 Kan. 642, 652, 215 P.3d 575 (2009)
(quoting County of Sacramento v. Lewis, 523 U.S. 833, 847 n.8, 118 S. Ct. 1708, 140 L.
Ed. 2d 1043 [1998]). Johnson makes no such allegations. There is no allegation that the
Butler District Court or the KDOC refused him access to the courts, imposed
unreasonable hurdles on his access, prohibited him from properly seeking resentencing,
or engaged in some sort of shenanigans to deny him resentencing. Johnson merely alleges
the Butler District Court has erred by continuing to incarcerate him without a
resentencing hearing—which would presumably occur in Wyandotte County where he

was originally sentenced. On appeal, Johnson argues the Butler District Court erred in its




legal analysis in determining he was not entitled to such a resentencing hearing.
Johnson's arguments on this issue amount to direct criticism of the Kansas Supreme
Court's decision in his 2021 appeal. See Johnson, 313 Kan. 339. Once again, those

allegations fail to show shocking conduct in violation of his due process rights.

CONCLUSION

The district court summarily dismissed Johnson's 60-150] motion on the grounds
that it failed to assert a claim warranting relief and that it was successive. This court
agrees that Johnson is not entitled to relief on his 60-1501 claim, although for slightly
different reasons. Johnson fails to assert shocking or intolerable conduct or conditions of
confinement that violate his due process rights. When the district court correctly decides
a case, this court may affirm even if for different reasons. See /n re Marriage of Bradley,
282Kan. 1, 7-8, 137 P.3d 1030 (2006) (affirming district court "[a]lthough based on
different reasoning"); Rose v. Via Christi Health System, Inc., 279 Kan. 523, 525, 113
P.3d 241 (2005) ("The reason given by the trial court for its ruling is immaterial if the

result is correct.").

Affirmed.

PICKERING, J., dissenting: I respectfully dissent. I would construe Ronald's
petition as a K.S.A. 60-1507 motion. (To avoid confusion with another similarly-named
case, I will refer to the petitioner as Ronald.) Rather than dismissing Ronald's claims, I
would hold that the Butler County District Court, which sits in the county of Ronald's

confinement, should have transferred his case to Wyandotte County, the county of

Ronald's sentencing court. I would therefore reverse the summary dismissal and remand

with instructions for the district court to transfer the case to Wyandotte County.




Ronald's Habeas Petition Should Have Been Construed asa K.S.A. 60-1507 Motion

On appeal, Ronald argues that he has raised a proper K.S.A. 60-1501 petition
asserting the denial of due process. He alleges that his ongoing detention without
modification of his sentence pursuant to K.S.A. 21-6628(c) denies him his due process
rights. In contrast, the State argues Ronald's petition is more properly classified as a
K.S.A. 60-1507 motion as Ronald's petition is an attack on his sentence. Citing State v.
Kingsley, 299 Kan. 896, Syl. 11,326 P.3d 1083 (2014), the State contends K.S.A. 60-

1507 is the only way to collaterally attack an inmate's conviction or sentence.

Although K.S.A. 60-1501 petitions and K.S.A. 60-1507 motions both start civil
habeas corpus proceedings, they serve different purposes. A K.S.A. 60-1501 petition is "'a
procedural means through which a prisoner may challenge the mode or conditions of his
or her confinement, including administrative actions of the penal institution," whereas a
K.S.A. 60-1507 motion is "a procedure by which a prisoner may challenge his or her
conviction or sentence." Denney v. Norwood, 315 Kan. 163, 172, 505 P.3d 730 (2022).

Essentially, the type of relief a petitioner seeks will determine whether the petition
is filed under K.S.A. 60-1501 or K.S.A. 60-1507. Given this, courts should consider the
relief requested in the habeas petition to determine whether the petition should be

construed under K.S.A. 60-1501 or K.S.A. 60-1507.

In this case, Ronald's pro se habeas petition is essentially a collateral attack on his

sentence. He challenged the jurisdiction of the Wyandotte County District Court to
convict and sentence him. Ronald also attacked his sentence, arguing that it was
unconstitutional, illegal, and was imposed by a court without Jurisdiction. He states that
he is "being held hostage" by the correctional facility and contends he should be released

from the facility. As the majority notes, Ronald argued "his confinement violates his due




process rights because the court has refused to reassess his sentence under K.S.A. 21-

6628(c)[.]" Slip op. at 4.

Ronald's claim that he is wrongly being confined is not properly included in a
petition filed under K.S.A. 60-1501. For instance, he did not challenge the conditions of
his confinement. See Denrney, 315 Kan. at 172. Despite Ronald's insistence that his
petition should be considered under K.S.A. 60-1501, the relief Ronald seeks is clearly a
modification of his sentence. Hence, the true target of his petition was the validity of his

sentence, which would be characteristic of a K.S.A. 60-1507 motion.

Similarly, a movant seeking relief under K.S.A. 60-1507 also claims the right to be
released from prison. The Kansas Supreme Court has recognized: "[T]he very nature of a
60-1507 motion involves the movant's liberty interest, to-wit: 'A prisoner in custody
under sentence of a court of general jurisdiction claiming the right to be released."

(Emphasis added.) Stewart v. State, 310 Kan. 39, 44, 444 P:3d 955 (2019).

Here, even though Ronald, a pro se movant, cited K.S.A. 60-1501 in his petition,
the district court should have interpreted Johnson's motion as a motion for relief under
K.S.A. 60-1507. See State v. Hill, 311 Kan. 872, Syl. 13,467 P.3d 473 (2020) ("Pro se
pleadings are liberally construed to give effect to the pleading's content rather than the
label and forms used."); see also State v. Kelly, 291 Kan. 563, 565, 244 P.3d 639 (2010)
("A defendant's failure to cite the correct statutory grounds for his or her claim is

immaterial.").

The District Court Should Have T ransferred the Petition to Wyandotte County

Like K.S.A. 2024 Supp. 60-1501(a), K.S.A. 2024 Supp. 60-1507(e) contains

language limiting where a motion may be filed:




"An application for a writ of habeas corpus in behalf of a prisoner who is
authorized to apply for relief by motion pursuant to this section, shall not be entertained
if it appears that the applicant has Jailed to apply for relief, by motion, o the court which

sentenced said applicant, or that such court has denied said applicant relief, unless it also

appears that the remedy by motion is inadequate or ineffective to test the legality of said

applicant's detention." (Emphases added.)

In Johnson v. Zmuda, 59 Kan. App. 2d 360, 481 P.3d 180 (2021), another panel of
this court addressed a K.S.A. 60-1501 petition that Rheuben Johnson filed in the wrong
county. The panel noted K.S.A. 60-1501(a) provided three options for filing a petition:
"in the Kansas Supreme Court, in the Kansas Court of Appeals, or in 'the district court of
the county in which [the petitioner's] restraint is taking place." Johnson, 59 Kan. App. 2d
at 363. The statute "codified the longstanding rule, in place before K.S.A. 60-1501 was
enacted, that 'a court has no authority to issue a writ of habeas corpus directed to a person

detained outside its territorial jurisdiction." Johnson, 59 Kan. App. 2d at 363.

The Johnson panel determined that the district court correctly found that Johnson
had not filed his petition in the proper venue—he filed in Shawnee County instead of his
county of confinement, Reno County. That said, the panel questioned whether the district
court abused its discretion by dismissing Johnson's petition rather than transferring the
case to Reno County. The panel noted that, "in more recent cases, most of our decisions
have found that the proper course is to transfer the case to the appropriate district court so
the case may be heard." 59 Kan. App. 2d at 364. It continued: "One reason favoring
transfer over dismissal is the growing recognition that this is not a question of subject-
matter jurisdiction—that is, whether Kansas district courts have authority to hear K.S.A.

60-1501 petitions—but rather one of vernue." Johnson, 59 Kan. App. 2d at 365.

The Johnson panel's decision requiring transfer to the appropriate venue had
practical purposes because K.S.A. 60-1501 petitions "must be filed within 30 days of

[petitioners] exhausting the administrative process . . . ; it makes sense that a timely

10




petition filed in the wrong court should be transferred to an appropriate venue instead of

injecting confusion as to whether a new action would comply with the statute." Johnson,

59 Kan. App. 2d at 366; see K.S.A. 2024 Supp. 60-1501(b). Ultimately, the Johnson

panel concluded: "[T]he district court erred when it dismissed J ohnson's case instead of

transferring it to Reno County." 59 Kan. App. 2d at 366.

Although Johnson dealt with a properly classified K.S.A. 60-1501 petition filed in
the wrong venue, Reynolds v. Geither, No. 126,726, 2024 WL 3084514 (Kan. App. 2024)
(unpublished opinion) is directly on point. There, an inmate in Leavenworth County filed
aK.S.A. 60-1501 petition, which raised issues within the purview of the inmate's
sentencing court in Wyandotte County. The district court properly construed the petition
as a K.S.A. 60-1507 motion but found the petition should have been filed in Wyandotte
County and dismissed the case for lack of jurisdiction. The Reynolds panel reversed the
summary dismissal and remanded for the district court to transfer the case to Wyandotte
County. 2024 WL 3084514, at *3.

Other panels of this court have reversed the summary dismissal of a habeas corpus
case and remanded with directions to transfer to the appropriate court. See White v. State,
No. 121,755, 2020 WL 2602031, at *2 (Kan. App. 2020) (unpublished opinion) (finding
district court properly construed K.S.A. 60-1501 petition as K.S.A. 60-1507 motion but
should have transferred case to proper court to comply with K.S.A. 60-611 rather than
dismissing petition because "transfer serves the interests of administrative and judicial
economy"); Johnson v. Pryor, No. 116,126, 2017 WL 2403358, at *3 (Kan. App. 2017)
(unpublished opinion) (finding K.S.A. 60-1501 petition should have been construed as
K.8.A. 60-1507 motion and should have been transferred to proper court rather than
dismiss petition); Miller v. State, No. 114,557, 2016 WL 7032240, at *3, 8 (Kan. App.
2016) (unpublished opinion) (finding K.S.A. 60-1507 motion should have been construed
as K.S.A. 60-1501 petition and district court should have transferred action to proper
county under K.S.A. 60-611); Yancey V. State, No. 111,003, 2015 WL 770204, at *4 (Kan.

11




App. 2015) (unpublished opinion) (finding district court properly construed K.S.A. 60-
1507 motion as K.S.A. 60-1501 petition but should have transferred case to proper

county instead of dismissing motion).

I believe the Johnson panel's rationale applies equally here. Since Ronald filed his
petition in his county of confinement and not in Wyandotte County—the county where he
was sentenced—his petition was filed in the wrong county. Thus, the district court had no
authority to entertain Ronald's petition. See K.S.A. 60-1507(e). Under K.S.A. 60-61 1,
when a case is commenced in the wrong venue, "the action shall be transferred to a court
of proper jurisdiction of any county of proper venue." The district court should have
transferred the case to Wyandotte County under K.S.A. 60-611, as Wyandotte County is

the proper venue for Ronald's claims.

To conclude, I would hold that Butler County District Court lacks authority to
entertain Ronald's K.S.A. 60-1501 petition as it should have construed the petition as a
K.S.A. 60-1507 motion. I therefore would reverse the summary dismissal of Ronald's
petition and remand for the Butler County District Court to transfer the case to the

Wyandotte County District Court.
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IN THE DISTRICT COURT OF BUTLER COUNTY, KANSAS
THIRTEENTH JUDICIAL DISTRICT
(Amended Caption)

RONALD JOHNSON, #79020
Petitioner,
V. Case No: BU-2023-CV-000133
Habeas Corpus

JEFF ZMUDA, et al.,
Respondents.

ORDER DENYING MOTION
This case was previously dismissed on July 7, 2023. In that order, the court found that
petitioner Johnson was attempting to relitigate matters previously decided previously not only in
this court, but also in the District Court of Wyandotté County, Kansas and the Kansas Supreme
Court. This court said that it would not revisit further pleadings on the same issues.
However, on July 27, 2023 petitioner filed a document captioned:
MOTION INVOKING KSA 22-2601. Jurisdiction under the Already INVOKED CASE
NO. 23-CV-133/KSA 60-1501. Jurisdiction Right To Writ: NOW INVOKING
SUA SPONTE KSA 21-4639, Now KSA 21-6628: WHICH HAS BEEN TRIGGERED
for over 9 years, CAUSING GROSS MALICE VIOLATIONS. KSA 20-301 IS INVOKED!

This document is a veritable word-salad and regurgitation of exactly the same matters.

Whatever else this document may or may not be, the court will generously deem it a motion

requesting the court reconsider its prior ruling.
Petitioner Johnson's motion is CONSIDERED and DENIED.
IT IS SO ORDERED.
Signed on attached sheet.

Copy of this order to be mailed by the Clerk to petitioner Johnson at EDCF
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IN THE SUPREME COURT OF THE STATE OF KANSAS
apendiX

The court denies the petitions for review filed in the following cases and notes any

ORDER

responses and replies.

No. 127,095, State of Kansas v. Joshua Lee Wilburn

No. 127,121, Ronald Johnson v. Jeff Zmuda, Thomas Williams, and State of Kansas
No. 127,239, State of Kansas v. Michelle L. King

No. 127,531, Victor Mark Simmons v. State of Kansas

No. 127,682, Kedrin Littlejohn v. State of Kansas

No. 128,935, Linus L. Baker v. Eugene F. Brown, Bernie Barnes, Nicholas

Anderson, Farmers Insurance Company, Inc.

Dated this 8th day of September 2025.

FOR THE COURT

WM& e sunt—

MARLA LUCKERT
Chief Justice
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MANDATE

~ COURT OF APPEALS, Appeliate Court No. 24-127121-A

STATE OF KANSAS, ' District Court No. 23CV133

~ The State of Kansas, to the District Court within and for the County of BUTLER
_in the State of Kansas, Greeting:

, WHEREAS, In a certain civil action lately pending before you, wherein RONALD
. JOHNSON, appellant, and, JEFF ZMUDA, SECRETARY OF KANSAS DEPARTMENT OF
~ CORRECTIONS, et al., appellees, a judgment was rendered by you against the appeltant from which
.. judgment appellant prosecuted an appeal in the Court of Appeals within and for the State of Kansas;

_ AND WHEREAS, on May 23, 2025, on consideration of the appeal, it was ordered and
" adjudged by the Court of Appeals that the judgment of the district court be affirmed. _'

AND WHEREAS, on September 8, 2025, the Supreme Court denied the petition for
 review. The judgment of the district court is affirmed upon the denial.

An attested true copy of the opinion is attached.

YOU ARE THEREFORE COMMANDED, that without delay you cause execution to be
had of the judgment of the Court of Appeals, according to law.

Costs '
Paid Fees of Clerk of the Appellate Courts waived
Other Costs

WITNESS my hand and the seal of the Court of Appeals affixed
SEP 1 6 2025

TRl 7, Sl

DOUGLAS T. SHIMA, Clerk of the Appellate Courts

hereto, at my office, in the City of Topeka, on

MANDATE RECEIVED BY CLERK
TRIAL JUDGE NOTIFIED Date:




Appendik.

2003 K.S.A. 8§ 21-4639

2003 Kansas Code Archive

LexisNexis (R) KANSAS ANNOTATED STATUTES > CHAPTER 21. CRIMES AND PUNISHMENTS >
ARTICLE 46. SENTENCING

21-4639. Same; provisions of act held unconstitutional; modification of sentence
previously determined under this act.

In the event the mandatory term of imprisonment or any provision of this act authorizing such mandatory

term is held to be unconstitutional by the supreme court of Kansas or the United States supreme court, the
court having jurisdiction over a person previously sentenced shall cause such person to be brought before

the court and shall modify the sentence to require no mandatory term of imprisonment and shall sentence

the defendant as otherwise provided by law.

History

L. 1994, ch. 341, § 10; July 1.

LexisNexis (R) KANSAS ANNOTATED STATUTES -

End of Decument
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K.S.A. §21-6628

*** This document reflects changes received through May 8, 2025. ***

LexisNexis® Kansas Annotated Statutes > Chapter 21. Crimes and Punishments (§§ 21-101
— 21-6902) > Kansas Criminal Code (Arts. 51 — 69) > Article 66. Sentencing (§§ 21-
6601 — 21-6630) '

21-6628. Provisions of certain sentencing rules held unconstitutional; modification of
sentence previously determined.

(a) In the event the term of imprisonment for life without the possibility of parole or any provision
of K.S.A. 2013 Supp. 21-6626 or 21-6627, and amendments thereto, authorizing such term is held
to be unconstitutional by the supreme court of Kansas or the United States supreme court, the
court having jurisdiction over a person previously sentenced shall cause such person to be brought
before the court and shall modify the sentence to require no term of imprisonment for life without
the possibility of parole and shall sentence the defendant to the maximum term of imprisonment
otherwise provided by law.

(b) In the event a sentence of death or any provision of chapter 252 of the 1994 Session Laws of
Kansas authorizing such sentence is held to be unconstitutional by the supreme court of Kansas or
the United States supreme court, the court having jurisdiction over a person previously sentenced
shall cause such person to be brought before the court and shall modify the sentence and
resentence the defendant as otherwise provided by law.

(¢) In the event the mandatory term of imprisonment or any provision of chapter 341 of the 1994
Session Laws of Kansas authorizing such mandatory term is held to be unconstitutional by the
supreme court of Kansas or the United States supreme court, the court having jurisdiction overa -
person previously sentenced shall cause such person to be brought before the court and shall
modify the sentence to require no mandatory term of imprisonment and shall sentence the
defendant as otherwise provided by law.

History

L. 2010, ch. 136, § 268; L. 2011, ch. 30. § 74; July 1.

Annotations

Notes to Decisions

Criminal Law & Procedure: Sentencing: Corrections, Modifications & Reductions




K.S.A. §21-6628
Criminal Law & Procedure: Sentencing: Ranges
Criminal Law & Procedure: Post‘cdl‘i_vicﬁe.nwi’reeeedihgé4 :

Governments: Legislation: Interpretation

Criminal Law & Procedure: Sentencing: Corrections, Modifications & Reductions

Overview: T, he'Suprémev"Coz{rt‘ of ‘Kansas' declined - defendant’s ‘invitation' to” revisit its deéisz‘on that
defendant was not entitled to relief under Kan. Staf Ann 6 21-6628(c) (2071 Supp ).

» Under Kan. Stat. Ann. § 21-6628(c) (2021 Supp ), a court must modify a defendant s sentence 1f that
person's. mandatory . term of imprisonment or .any_ provision of chapter 341 of the 1994 Session
Laws of Kansas. authonzmg such mandatory term 1s held to be unconstltutlonal Kan St‘at Ann. §

. 21-6628(c) (2021 Supp.). ..

Slate v, Albr zqkl 3]6 Kan 487 518 P 3d 415 20_72 I&an LEXZS 108 (Kan 7072)

Again heré, the court mterpreted Kan. Stat Amz é‘ 21-6628 to be a “fdil-safe prov151on” that by its clear
and unequivocal language . . .“applies only when the. term of imprisonmerit o the statiite authorizing the
term of imprisonment are found to be unconstitutional: State v. Hill, 313 Kan. 1010, 492 P.3d 1190, 2021

Kan. LEXIS 90 (Kan. 2021).

In a first-degree premeditated murder case, the district court properly denied defendant’s motion for
sentence modification because there was no procedural mechianism- by which ‘a Kansas court could
reconsider his sentence. Alleyne and Soto did not operate retroactively to afford a remedy, and this section
did not apply. State v. Trotrer, 313 Kan. 365, 485 P.3d.649.2021 Kan. LEXIS 48 (Kan. 2021).

Criminal Law & Procedure: Sentencing: Ranges - ' - ©

Overview: The. Supreme Court of Kansas declined defendant’s invitation to revisit. its decision that
defendant wasnot entitled io relief under Kan. Stat-Ann. § 21-6628(c) (2021 Supp.). -

* Under Kan. Stat. Ann. § 21-6628(¢) (2021 Supp.), a court must n_vlv_odify;‘a -defendant’s sentence if that

person's mandatory term of imprisonment or any. provision of chapter 341 of the 1994 Session
- Laws of Kansas authonzmg such mandatory term 1s held to be unconstltutxonal Kcm Stat. Ann. §

21-6628(c) (2021 Supp.).

State v. Albrieht. 316 Kan. 482, 518 P.3d 415, 2022 Kan. LEXTS 108 (Kan. 2022).
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21-4716. Imposition of presumptive sentence; jury requirements; departure
sentencing; substantial and compellmg reasons for departure, mltlgatmg and .

aggravatmg factors."

-1

A “ B (a) Except as prov1ded in subsectron (b), the’ sentencmg Judge shall i 1mpose the presumptive

'+ Sentence provided by the sentencing guidelines for érimes comrmtted on or ‘after July 1, 1993,
unless the judge finds substantial and compelling reasons to impose 2 departure 'If the sentencing
judge departs from. the presumptive sentence, the judge shall state on the record at the time of
sentencing the substantial and compeﬂmg reasoiss for the departure

(b) Subject to the provisions of subsection (b) of K.5.4. 21-4718, and amendments thereto, any
- fact that would increase the penalty for a erime beyond the statutory maximum, other than a prlor
‘- conviction, shall.be submitted to,a jury and proved beyond a reasonable doubt

© Q) Sub]ect to the provisions of subsection (b)(3) [(¢)(3)], the following nonexcluswe Ilst of
mitigating factors may be considered in determining whether substantial and compelling reasons-
» for a departure ex1st

_ (A) The victim was an aggressor or part1c1pant in the crrrmnal conduct assomated with the
crime .of conviction.

(B) -The offender played a minor-or passive role in the crime or participated under
circumstances of duress or compulsion. This factor is not sufficient as a complete defense.
(C) The offender, because of physical or mental impajrment, lacked substantial capacity for

judgment when the offense was committed. The voluntary use of intoxicants, drugs or alcohol
does not fall within the purview of this factor.

(D) The defendant, or the defendant's children, suffered a‘continuing pattern of physical or
sexual abuse by the victim of the offense and the offense is'a response to that abuse.:

"+ (E) The-degree of hart or loss attributed to the current ¢rirme of conviction was significantly
less thian typical for such an offerise, S R R T

(2) Subject to the prov1510ns of subsectiori (b)('3)'[(c)(3)j, th_e f,ollo‘v&iog nonexclusive list
of aggravating factors may be considered in determining whether substantial and -
compelling reasons for departure exist:

(A) The victim was particularly vu]nerable due to age, 1nfirm1ty, or reduced physmal
or mental capacity which was known or should have been known to the offender.
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(B) The: defendant's conduét during the commission of the current offense manifested
excessive brutality to the victim in a manner not normally present in that offense.

(C) The offense was motivated entirely or in part by the race, color, religion, ethnicity,
national origin or sexual orientation of the victim or the offense was motivated by the
defendant's belief or perception, entirely or in part, of the race, color, religion,
ethnicity, national origin or sexual orientation of the victim-whether or not the
defendant’s belief or perception was correct.

(D) The offense involved a- ﬁdumary relatlonshlp whxch existed between the defendant

- and the victim, . -

(E) The defendant, 18 or more years of age, empioyed hired; used, persuaded
induced, enticed or coerced any individual under 16 years of age to commit or assist in
avoiding detection or apprehension for commission of any person ielony or any
attempt, conspiracy or.solicitation as.defined in K.S.4.-27-3301, 2123302 or 21-3303
-and amendments thereto to commit any person felony regardless.of whether the
defendant knew the age of the individual under 16 -years of. age.

(F) The defendant's current crime of conviction is a crime of extreme sexual violence

&

and the defendant is a predatory sex offender. As used in this subsection: =" "

(1) "Cnme of extreme sexual violence" is a felony limited to the following'

(a) A crime involving a nonconsensual act. of sexual 1ntercourse or sodomy
with any person;

(b) acrime involving an act of sexual intercourse, sodomy.or lewd fondling
and touching with any child who is 14 or more years of age but less than 16
years-of age-and with-whom a relationship has been established: or premoted for
the primary purpose of victimization; or

(¢) acrime involving an act of sexual intercourse, sodomy or lewd fondling and -
touching with any child who is less than 14 years of age.

(i) "Predatory sex offender” is an offender who has been convicted of a crime of
extreme sexual violence as the current crime of conviction and who:

(a) Has one or more prior convictions of any crimes of extreme sexual
violence. Any prior conviction used to establish the defendant as a predatory
sex offender pursuant to this subsection shall also be counted in determining the
criminal history category; or

(b) suffers from a mental condition or personality disorder which makes the
offender likely to engage in additional acts constituting crimes of extreme
sexual violence.

(iii) "Mental condition or personality disorder" means an emotional, mental or
physical illness, disease, abnormality, disorder, pathology or condition which
motivates the person, affects the predisposition or desires of the person, or
interferes with the capacity of the person to control xrnpulses to commit crimes of
extreme sexual violence. : '
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..+ {G).-The defendant was incarcerated during the ¢commission of the offense.
In determining whether aggravating factors exist as provided in this section, the court
. shall review the victim impact statement.
(3) If a factual aspect of a crime is a statutory element of the crime or is used to
.. subclassify the crime on the crime severity scale; that aspect of the current crime of
‘conviction may be used as:an aggravating or mitigating factor only if the criminal conduct
constituting that aspect of the current crime of conviction is significantly different from the
usual criminal conduct captured by the aspect of the crime. -
(¢) [(d)] In determining aggravating or mitigating circumstances,- the court shall consider:
: (1) Any evidence received during the proceedmg '

) (2) the presentence report

- " {3) written brxets and oral arguments of elther the state or counsel for the defendant and

‘ ’(4) any other evidece relevam to such aggravatmg Or mxtzgatmg ¢ircumstances that the court
finds trustworthy and reliable; * - -

ﬁiStofy

L. 1992, ch. 239 §16 L. 1993 ch 291 §263 L 1994 ch 341 §2 L 1996 ch 258, § 12; L. 2000, ch.
181, § 95 L. 2002, ch. 170, §1; June 6. ’
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21-4718. Departure sentencing; hearing; notice; findings of fact and conclusions of
law; order; upward durational departure sentencing, procedures and jury
requirements.

@
(1) Whenever a person is convicted of a felony, the court upon motion of either the defendant
or the state, shall hold a hearing to consider imposition of a departure sentence other than an
upward durational departure sentence. The motion shall state the type of departure sought and
the reasons and factors relied upen. The hearing shall be scheduled so that the parties have
adequate time to prepare and present arguments regarding the issues of departure sentencing.
The victim of a crime or the victim's family shall be notified of the right to be present at the
hearing for the convicted person by the county or district attorney. The parties may submit
written arguments to the court prior to the date of the hearing and may make oral arguments
before the court at the hearing. The court shall review the victim impact statement. Prior to-the
hearing, the court shall transmit to the defendant or the defendant's attorney and the
prosecuting attorney copies of the presentence investigation report.

(2) At the conclusion of the hearing or within 20 days thereafter, the court shall issue findings
of fact and conclusions of law regarding the issues submitted by the parties, and shall enter an
appropriate order.

(3) If the court decides to depart on its own volition, without a motion from the state or the
defendant, the court must notify all parties of its intent and allow reasonable time for either
party to respond if requested. The notice shall state the type of departure intended by the court
and the reasons and factors relied upon.

(4) Tn each case in which the court imposes a sentence that deviates from the presumptive
sentence, the court shall make findings of fact as to the reasons for departure as provided in
this subsection regardless of whether a hearing is requested.

(1) Upon motion of the county or district attorney to seek an upward durational departure
sentence, the court shall consider imposition of such upward durational departure sentence in
the: manner provided in subsection (b)(2). The county or district attorney shall file such motion
to seek an upward durational departure sentence not less than 30 days prior to the date of trial
or if the trial date is to take place in less than 30 days then within five days from the date of the
arraignment.
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(2) The court shall determine if the presentation of any evidence regarding the alleged fact or
factors that may increase the penalty for a crime beyond the statutory maximum, other than a
prior conviction, shall be presented to a jury and proved beyond a reasonable doubt during the
trial of the matter or following the determination of the defendant's innocence or guilt.

(3) If the presentation of the evidence regarding the alleged fact or factors is submitted to the
Jjury during the trial of the matter.as determined by the court, then the provisions of subsections
(b)(5), (b)(6) and (b)}(7) shall be applicable.

(4) If the court determines it is in the interest of justice, the court shall conduct a separate
departure sentence proceeding to determine whether the defendant may be subject to-an
upward durational departure sentence. Such proceeding shall be conducted by the court before
the trial jury as soon as practicable. If any person who served on the trial jury is unable to serve
on the jury for the upward durational departure sentence proceeding, the court shall substitute
an alternate juror who has been impaneled for the trial jury. If there are insufficient alternate
jurors to replace trial jurors who are unable to serve at the upward durational departure
sentence proceeding, the court may conduct such upward durational departure sentence
proceeding before a jury which may have 12 or less jurors, but at no time less than six jurors.
Any decision of an upward durational departure sentence proceeding shall be decided by a
unanimous decision of the jury. Jury selection procedures, qualifications of jurors and grounds
for exemption or challenge of prospective jurors in criminal trials shall be applicable to the
selection of such jury. The jury at the upward durational departure sentence proceeding may be
waived in'the manner provided by K.5.4. 22-3403, and amendments thereto, for waiver of a
trial jury. If the jury at the upward durational departure sentence proceeding has been waived
or the trial jury has been waived, the upward durational departure sentence proceeding shall be
conducted by the court.

(5) In the upward durational departure sentence proceeding, evidence may be presented
concerning any matter that the court deems relevant to the question of determining if any
specific factors exist that may serve to enhance the maximum sentence as provided by X.5.4.
21-4716 or 21-4717, and amendments thereto. Only such evidence as the state has made
known to the defendant prior to the upward durational departure sentence proceeding shall be
admissible, and no evidenece secured in violation of the constitution of the United States or of
the state of Kansas shall be admissible. No testimony by the defendant at the upward
durational departure sentence proceeding shall be admissible against the defendant at any
subsequent criminal proceeding. At the conclusion of the evidentiary presentation, the court
shall allow the parties a reasonable period of time in which to present oral arguments.

(6) The court shall provide oral and written instructions to the jury to guide.its deliberations.

(7) If, by unanimous vote, the jury finds beyond a reasonable doubt that one or more specific
factors exist that may serve to enhance the maximum sentence, the defendant may be
sentenced pursuant to K.5.4. 27-4716 through 21-4719, and amendments thereto; otherwise,
the defendant shall be sentenced as provided by law. The jury, if its verdict is a unanimous
recommendation that one or more of the specific factors that may serve to enhance the
maximum sentence exists, shall designate in writing, signed by the foreman of the jury, the
specific factor or factors which the jury found beyond a reasonable doubt. If, after a reasonable
time for deliberation, the jury is unable to reach a verdict of finding any of the specific factors,
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the court shall dismiss the jury-and shall only impose a sentence as provided by law. In nonjury
cases, the court shall follow the reqmrements of this subsection in determining if one or more
of the specific factors exist that may serve to enhance the maximum sentence.

History

L. 1992, ch. 239, § 18; L. 1993, ch291; § 264; L. 1994, ch. 291, § 58; L. 2002, ch. 170, § 2; June 6.
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