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_________________ 

OPINION 

_________________ 

 DAVIS, Circuit Judge.  Jake Paul Heiney appeals the district court’s denial of his petition 

for habeas corpus.  A jury convicted Heiney of two counts of gross sexual imposition and one 

count of tampering with records.  After exhausting his state appellate and post-conviction 

remedies, he sought federal habeas relief under 28 U.S.C. § 2254, challenging, among other things, 

the sufficiency of the evidence.  Heiney moved to expand the record to include all trial exhibits 

admitted during his state proceedings.  The district court denied both his motion and his habeas 

petition.  So Heiney appealed.  

This court granted a limited certificate of appealability (“COA”) to consider a single issue: 

whether the district court adjudicated Heiney’s petition on an incomplete record.  Heiney now asks 

us to vacate the denial of his habeas petition, reverse the order denying his motion to expand the 

record, and remand for further proceedings.  But because the district court appropriately considered 

the state court record concerning Heiney’s claims, we see no error in its denial of Heiney’s motion.  

We therefore AFFIRM the district court’s order denying the motion to expand the record. 

I. 

Heiney is an orthopedic surgeon who operated a private practice with offices in Sylvania, 

Ohio, and Lambertville, Michigan.  In 2015, two patients—M.S. and K.O.—accused him of 

inappropriate conduct during medical examinations.  Based on those allegations and supporting 

testimony from peer physicians and investigators, the State charged Heiney with two counts of 

gross sexual imposition and one count of tampering with records.   

At trial, the State introduced fifteen exhibits.  Relevant to the sexual-imposition charges 

were video and audio recordings of Heiney’s interviews with law enforcement and the State 

Medical Board.  And relevant to the tampering charge were K.O.’s medical records and audit logs.  

The trial court admitted these exhibits into evidence, and the jury considered them during 

deliberations.  The jury returned guilty verdicts on all counts.  The trial court then sentenced 
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Heiney to 180 days in jail, 90 days in county work release, and 4 years of community control.  It 

also imposed a $5,000 fine and designated him a tier 1 sex offender.  

Heiney appealed.  He challenged the sufficiency of the evidence, arguing the State had not 

proven (1) sexual gratification—an element of gross sexual imposition; and (2) intent to defraud—

an element of tampering.  The Ohio Court of Appeals (“OCOA”) affirmed, holding that a rational 

juror could infer both elements from the State’s evidence.  State v. Heiney, 117 N.E.3d 1034, 1059 

(Ohio Ct. App. 2018).  The Ohio Supreme Court declined further review.   

Heiney filed a federal habeas petition in which he raised four claims: (1) insufficiency of 

the evidence, (2) an erroneous jury instruction, (3) ineffective assistance of counsel, and (4) actual 

innocence.  He also moved to supplement the record with 37 additional documents, including civil 

litigation materials and expert affidavits.  The magistrate judge granted the motion in part, allowing 

documents already filed in state court and an affidavit from another orthopedic doctor.  At the 

same time, the magistrate judge disallowed duplicative or procedurally barred materials, which 

swept in some of the trial exhibits at issue. 

Heiney later filed a separate motion to include the state trial exhibits, emphasizing their 

relevance to his sufficiency claim.  But the district court denied the motion, concluding that the 

magistrate judge had already reviewed the relevant exhibits when preparing the Report and 

Recommendation (“R&R”).  It also denied Heiney’s petition on the merits.  In short, the district 

court agreed with the magistrate judge’s conclusion that the OCOA’s sufficiency-of-the-evidence 

analysis was reasonable and that the state court record—specifically, the trial transcript—

adequately supported the verdict. 

Unsatisfied with this result, Heiney moved to amend the judgment, arguing that the absence 

of trial exhibits deprived the federal court of the complete record necessary for a proper analysis 

on habeas review.  Again, the district court denied the motion.  Heiney sought a COA on the first 

three grounds raised in his § 2254 petition.  Relevant here, the first ground of his petition was that 

the state court violated his due process rights and right to a fair trial when it denied his claim that 

the evidence at trial was insufficient to support his convictions.  A single-judge panel of this court 

granted a limited COA to determine “whether the district court adjudicated [Heiney’s] petition on 
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an incomplete record.”  (Order Granting Certificate of Appealability, R. 58, PageID 8228).  The 

answer is “no.”   

II. 

As an initial matter, the Supreme Court has held that in federal habeas proceedings, “review 

under § 2254(d)(1) is limited to the record that was before the state court that adjudicated the claim 

on the merits.”  Cullen v. Pinholster, 563 U.S. 170, 181 (2011).  To that end, the general rule in 

our circuit is that a district court must “make a review of the entire state court trial transcript in 

habeas cases.”  Adams v. Holland, 330 F.3d 398, 406 (6th Cir. 2003) (vacating denial of a § 2254 

petition where the record omitted the transcript of closing arguments from trial).  And if the record 

omits substantial parts of the transcript, this court should remand the case so that the district court 

can consider the full record in evaluating the habeas petition.  Id.  That said, we do not impose a 

blanket rule requiring district courts in habeas proceedings to read every word of the state court 

trial transcript.  Nash v. Eberlin, 437 F.3d 519, 524–25 (6th Cir. 2006).  Rather, district courts must 

review the “portions of th[e] transcript that are ‘relevant to the petitioner’s . . . claim.’”  Kraus v. 

Taylor, 715 F.3d 589, 595 (6th Cir. 2013) (quoting Nash, 437 F.3d at 524).  Heiney argues that 

because the trial exhibits were not included in the district court record, he is entitled to remand 

under Adams.  Since the question Heiney raises does not require us to consider the merits of his 

petition, we review the district court’s legal conclusions de novo and its factual findings for clear 

error.  See Jeffries v. Morgan, 522 F.3d 640, 644 (6th Cir. 2008); see also Hopson v. Horton, 838 

F. App’x 147, 151 (6th Cir. 2020). 

To start, we have never held that a district court must obtain and review trial exhibits in a 

habeas case.  Instead, we have established only the need for courts to have trial transcripts before 

them.  See Hopson, 838 F. App’x at 157–58 (observing that extending Adams to encompass trial 

exhibits would be an expansion of the rule).  Although Jeffries refers at times to the “entire record,” 

its context makes clear that the problem there was the district court’s failure to review the trial 

transcript—an omission that rendered the record incomplete under Adams.  522 F.3d at 644–45.  

The circumstances here do not require us to resolve the question of whether Adams’s reasoning 

should be extended to trial exhibits because no remand is necessary on these facts.   

Case: 24-3135     Document: 50-2     Filed: 08/13/2025     Page: 4 (5 of 14)
App. 5



No. 24-3135 Heiney v. Moore et al. Page 5 

 

 

As we have noted, the Adams rule is not absolute.  See Nash, 437 F.3d at 525 (“We note 

that Loveday v. Davis, 697 F.2d 135 (6th Cir. 1983), rejected a strict rule requiring a district court 

to read the state-court trial transcript in every habeas proceeding.”).  And we elaborated in Clark 

v. Waller that there is no need for the district court to examine the trial record if “(1) the state court 

opinions summarize the trial testimony or relevant facts”; and (2) the petitioner does not dispute 

the accuracy of those summaries but rather takes issue “with the conclusions the state court drew 

from the evidence.”  490 F.3d 551, 555–56 (6th Cir. 2007).  Stated otherwise, if the district court 

has failed to review the entire record and a party either (a) disputes the factual account given by 

the state appellate court or (b) points to gaps in the relevant evidence referenced in the state 

appellate opinion, then the case should be remanded for the federal district court to review the trial 

transcript.  Id. at 555.   

Here, the district court had Heiney’s trial transcript and other materials it had permitted 

into the record as items the state courts had considered.  But even assuming it did not review those 

materials in their entirety or lacked the additional exhibits Heiney sought, no remand is necessary 

because Heiney has neither identified any factual inaccuracy in the state court’s summary nor 

pointed to a gap in the evidence on which it relied.  As such, even if trial exhibits were deemed to 

fall within the scope of Adams, the district court had the relevant record evidence necessary to 

evaluate Heiney’s claims.  So neither Clark exception applies, and the record does not compel us 

to extend Adams any further.   

A. Dispute of OCOA’s Factual Summaries  

Begin with the first type of exception under Clark—dispute of the OCOA’s factual 

summary.  To trigger remand under this exception, a petitioner must do more than challenge how 

the state court interpreted the facts or drew inferences.  See id.  Rather, the petitioner must identify 

a specific factual inaccuracy in the state court’s summary.  See id.  Merely “tak[ing] issue with the 

state court’s factual conclusions” will not suffice.  Id. 

Heiney attempts to characterize his objections to the R&R as implicit disputes with the 

OCOA’s factual account.  But his objections fall short.  The only example he provides is his 

conclusory assertion that the OCOA’s “statements are not an accurate reflection of the record as 
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demonstrated through clear and convincing evidence.”  (Objection to R&R, R. 47, PageID 8020).  

His clarification that his disagreement is with “the report’s conclusions,” not with the factual 

summary itself, only underscores the deficiency of his argument.  Id.  For this is precisely the type 

of challenge that does not hold water under Clark.  

Even more damaging to Heiney’s insufficient-record claim, the conclusions he contests are 

about the state court’s interpretations of state law—such as whether the evidence proved intent or 

gratification—not about any particular fact the OCOA recited.  He does not point to any 

misstatement of testimony, factual omission, or erroneous statement contained in the summary of 

the record.  In sum, because he fails to raise a specific challenge to OCOA’s factual summary, 

Heiney cannot meet the first exception outlined in Clark.  See 490 F.3d at 555.  

B. Evidentiary Gap 

The second Clark exception applies when a petitioner relies on relevant evidence not 

addressed in the state court’s opinion—thereby filling a gap in the record.  Heiney argues that the 

trial exhibits at issue are relevant portions of the state record that would support his sufficiency-

of-the-evidence claim if considered by the district court.  However, the pertinent question is not 

simply whether the exhibits were “relevant,” but also whether they would have closed a gap in the 

record for which the district court failed to account.  On that point, the record is clear: the district 

court had access to all the materials necessary to adjudicate his claims, including evidence covering 

the same ground as the trial exhibits Heiney sought to add. 

Begin with the gross-sexual-imposition charge.  According to Heiney, Trial Exhibits 6, 12, 

and 15 undermine the State’s contention that he acted with the purpose of sexual gratification—

an element required under Ohio Rev. Code § 2907.05.  In his view, the OCOA inferred a purpose 

of sexual gratification from his “personality.”  This is a problem, says Heiney, because the court 

could have derived such a purpose only from out-of-court statements contained in Trial Exhibit 6 

(his interview with the State Medical Board) and Trial Exhibit 12 (his interview with law 

enforcement).  As for Trial Exhibit 15—K.O.’s medical records—Heiney argues that the records 

show that K.O. consented to treatment consistent with standard medical judgment.  So they 

undermine another physician’s testimony that Heiney acted with improper intent. 
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These arguments, however, fail to grapple with the appellate court’s reasoning.  Beginning 

with Exhibits 6 and 12, the OCOA did not indicate that a juror could infer Heiney’s intent solely—

or even primarily—from his interviews.  Instead, it pointed to multiple pieces of trial evidence 

which, if credited by the jury, established Heiney’s intent.  See Heiney, 117 N.E.3d at 1058.  Such 

evidence included testimony from three other witnesses who described similar conduct by Heiney.  

For example, when the OCOA noted that intent could be inferred “from Heiney himself,” it relied 

on M.S.’s testimony—not merely the interview recordings.  Id.  Thus, contrary to Heiney’s 

framing, the OCOA did not rest its conclusion on vague impressions of his “personality.”  In fact, 

the court stated only that “a nefarious purpose may be inferred from Heiney himself.”  Id.  It did 

not reference his personality, as Heiney now suggests.  And Heiney never explains what aspect of 

his personality he believes the court relied on, or how that inference is probative of his intent.  It 

was the divergence between his stated practices and the alleged conduct—not any abstract 

character trait—that the jury could reasonably consider in evaluating intent.  And because the nub 

of this discrepancy was a part of the record before the district court, the district court could evaluate 

the sufficiency-of-the-evidence claim.   

As for Exhibit 15, Heiney argues that K.O.’s consent to treatment undermines another 

physician’s testimony.  But that argument does not comport with Clark, which requires a challenge 

to the factual summary or reliance on overlooked material evidence—not a general effort to rebut 

testimony already considered at trial.  The OCOA permissibly stood on the testimony and trial 

evidence admitted before the jury.  After all, a reviewing court “faced with a record of historical 

facts that supports conflicting inferences must presume—even if it does not affirmatively appear 

in the record—that the trier of fact resolved any such conflicts in favor of the prosecution, and 

must defer to that resolution.”  Jackson v. Virginia, 443 U.S. 307, 326 (1979).  

The same holds true for the tampering-with-records charge, which was based on edits 

Heiney made to K.O.’s electronic medical record.  The key issue for this charge was whether 

Heiney acted with a purpose to defraud.  Ohio Rev. Code Ann. § 2913.42.  Heiney argues that 

three exhibits—Trial Exhibit 11 (the audit log), Exhibit 14 (a side-by-side comparison of K.O.’s 

progress note before and after the edits), and Exhibit 15 (K.O.’s full medical record)—would show 

that he lacked fraudulent intent.  But the record belies this assertion.  The district court had Trial 
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Exhibit 14 as part of the record because it was discussed in the OCOA’s opinion.  See Heiney, 117 

N.E.3d at 1049.  Relying on Exhibit 14 and the OCOA’s analysis, the district court concluded that 

the record supported the tampering conviction—specifically the element of intent.  Heiney does 

not explain why Exhibit 14, which provides a direct comparison of the altered medical note, is 

inadequate for that determination.  Nor does he show how Exhibits 11 and 15 could materially 

affect the analysis.   

All in all, Heiney has not demonstrated any material gaps in evidence in support of his 

claims.  The trial exhibits he references were either directly reviewed by the district court or their 

substance was captured in the trial transcript or state appellate opinion.  Because the district court 

had a complete and accurate basis for evaluating his petition, his circumstances remain outside of 

Clark’s limited exceptions. 

C. Other Purported Grounds for Error 

Heiney also claims that that the district court mishandled his motion to include trial 

exhibits, by allegedly conflating or confusing it with an earlier motion to supplement the record.  

But the district court neither mixed up nor misunderstood his requests.  Rather, it expressly 

satisfied itself that the magistrate judge had reviewed all relevant parts of the record, including 

those exhibits necessary to assess Heiney’s claims.  The magistrate judge’s R&R thoroughly 

analyzed both the trial transcript and the key exhibits submitted with Heiney’s traverse—including 

the medical records and investigative interviews.  The magistrate judge also granted in part 

Heiney’s earlier motion to supplement the record, allowing many of these exhibits into the habeas 

record before issuing the R&R.    

Simply put, this is not a case where the district court conducted a skeletal or one-sided 

review.  Quite the opposite—the district court considered the trial transcript, accepted and 

reviewed relevant trial exhibits, and ultimately found no legal error in the state court’s 

adjudication.  This record review was not only adequate under Adams, but thorough.  Under these 

circumstances, the district court did exactly what Adams and Clark require: it reviewed the trial 

transcripts and the state court’s opinion, which relied on both testimony and admitted evidence.  
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With this understanding of the proceedings, we conclude that the district court did not err 

in adjudicating Heiney’s habeas petition without adding the remaining trial exhibits into the record.  

The district court had sufficient material to review the petition on its merits.  Importantly, federal 

courts owe substantial deference to state court findings under the Antiterrorism and Effective 

Death Penalty Act.  See 28 U.S.C. § 2254(d).  Heiney offers no developed argument—let alone 

clear and convincing evidence—to rebut the presumption that the state court’s factual findings 

were correct.  Nor did he preserve any meaningful challenge to those findings.  The magistrate 

judge properly determined that Heiney waived any such challenge by failing to articulate it with 

clarity and support.  See McPherson v. Kelsey, 125 F.3d 989, 995–96 (6th Cir. 1997) (noting that 

perfunctory arguments, unsupported by legal reasoning or analysis, are deemed waived).  

Ultimately, the district court acted well within its discretion in denying Heiney’s motion to expand 

the record.  

III. 

We AFFIRM.  
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__________________ 

CONCURRENCE 

__________________ 

READLER, Circuit Judge, concurring.  No binding precedent applies the rule in Adams v. 

Holland, 330 F.3d 398 (6th Cir. 2003), to trial exhibits.  See Hopson v. Horton, 838 F. App’x 147, 

157 (6th Cir. 2020) (noting as much).  And, as the majority opinion correctly explains, even if the 

Adams rule did apply in that setting, this case falls within the exception to that rule recognized in 

Clark v. Waller, 490 F.3d 551 (6th Cir. 2007).  Accordingly, I fully concur in that opinion. 

Although unnecessary to resolve today’s case, it bears noting that, as an original matter, 

Adams strikes me as misguided in the way it purports to police our colleagues in the district court.  

Adams tells us to penalize a district court if, in performing habeas review of a state court 

proceeding, the court does not “review” the “entire state court trial transcript.”  Adams, 330 F.3d 

at 406 (emphasis added).  The authority for imposing this onerous rule was murky, to say the least.  

The Antiterrorism and Effective Death Penalty Act, which controls review of habeas corpus 

petitions in federal court, does not require as much.  As our sister circuits have recognized, 

nowhere in 28 U.S.C. § 2254 did Congress specify that a district court must review the complete 

state trial transcript in ruling on a state prisoner’s claim.  See, e.g., Dillard v. Blackburn, 780 F.2d 

509, 513 (5th Cir. 1986) (“There is nothing in the statute or in the Habeas Corpus Rules that 

requires a district court to review the state court record in its entirety.”); Adams v. Armontrout, 897 

F.2d 332, 333 (8th Cir. 1990) (similar).   

Nor does Supreme Court precedent.  Adams seems to tie its rule to Townsend v. Sain, 372 

U.S. 293 (1963).  See Adams, 330 F.3d at 406 (citing Townsend, 372 U.S. at 319).  But Townsend 

does not impose a whole-transcript rule.  At most, the cited passage yields the unsurprising 

proposition that district courts “clearly ha[ve] the power to compel production of the complete 

state-court record.”  Townsend, 372 U.S. at 319 (emphasis added).  In explaining why district 

courts have this authority, the Supreme Court noted that “ordinarily,” the state-court record, 

“including the transcript of testimony,” “is indispensable to determining whether” the prisoner 

received “full and fair” proceedings in state court.  Id. (citation modified).  Access to that transcript, 

including trial testimony, in other words, affords the district court the opportunity, if it so chooses, 
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to review the testimony in state court in evaluating that court’s actions under the deferential 

AEDPA standards.  See id.   

Somehow, Adams transformed this grant of “power” into an obligation.  Adams, 330 F.3d 

at 406.  Its strained logic should be obvious.  The permissive authority in Townsend was entrusted 

to the district court’s judgment.  See Townsend, 372 U.S. at 319.  The mandatory duty in Adams 

bypasses that judgment, dictating that the district court exercise this power in every case.  See 

Adams, 330 F.3d at 406; see also United States v. Cox, 342 F.2d 167, 171 (5th Cir. 1965) (noting 

that an official “vested” with a “power” necessarily “exercises discretion as to whether or not” to 

use that power); Lopez v. Davis, 531 U.S. 230, 241 (2001) (noting that “mandatory” language like 

“shall” creates “discretionless obligations” while “permissive” language like “may” signals a 

“grant of discretion”).  Indeed, in a different context, Townsend itself highlighted that the “exercise 

of [a] power” given to the district court is generally not “mandatory” absent further instructions 

making it so.  See Townsend, 372 U.S. at 312 (addressing the district courts’ power to order an 

evidentiary hearing).  To cement the point by analogy, consider Congress’s “Power” to “grant 

Letters of Marque,” documents which authorize sea captains to go privateering on a nation’s 

behalf.  See U.S. CONST. art. I, § 8, cl. 11; Letters of Marque, Black’s Law Dictionary (12th ed. 

2024).  Congress has not used this power since the War of 1812.  C. Kevin Marshall, Comment, 

Putting Privateers in Their Place, 64 U. Chi. L. Rev. 953, 954 (1997).  Does this mean Congress 

has violated that provision for the last 215 years?  Of course not.  Again, inherent in any power is 

discretion over whether to exercise it.   

So too here, where a district court’s power to review a transcript is properly understood to 

vest the court with discretion whether to take that step, and, if so, to what lengths.  Townsend, 372 

U.S. at 319.  Most of our sister circuits understandably recognize this discretion.  See Dillard, 780 

F.2d at 513 (“Whether it is necessary to examine all of the state court proceedings is a decision 

left to the discretion of the district court judge.”); Mandeville v. Smeal, 578 F. App’x 149, 149–50 

(3d Cir. 2014) (“[T]he District Court has discretion in determining whether the transcripts provided 

are sufficient.”); Armontrout, 897 F.2d at 333 (rejecting obligation “to review the entire state court 

record”); cf. United States ex rel. Jones v. Franzen, 676 F.2d 261, 264 (7th Cir. 1982) (requiring 

district courts to “review the state court trial record” but omitting any need for completeness).  But 

Case: 24-3135     Document: 50-2     Filed: 08/13/2025     Page: 11 (12 of 14)
App. 12



No. 24-3135 Heiney v. Moore et al. Page 12 

 

 

see Jones v. Wood, 114 F.3d 1002, 1013 (9th Cir. 1997) (requiring “thorough review of the 

complete state court record”).   

This discretionary approach is also consistent with our standard of review here.  Heiney’s 

argument about the record’s sufficiency does not go to the merits of his habeas petition.  

Accordingly, we apply “the traditional standard” of review, rather than AEDPA deference.  Jeffries 

v. Morgan, 522 F.3d 640, 644 (6th Cir. 2008).  Under that rubric, legal questions get de novo 

review, and factual ones get clear error review.  Id.  But case-management decisions—like what is 

needed in the evidentiary record—are reviewed for abuse of discretion.  Black v. Carpenter, 866 

F.3d 734, 742 (6th Cir. 2017) (deciding that no evidentiary hearing was needed to rule on petition); 

Robinson v. Howes, 663 F.3d 819, 823–24 (6th Cir. 2011) (deciding that evidentiary hearing was 

needed); cf. Townsend, 372 U.S. at 319 (highlighting the unique role of “the federal district judges” 

in “giv[ing] practical form to” the Supreme Court’s reasoning about when evidentiary hearings are 

needed).  Whether a district court can resolve a habeas petition without reviewing the entire state 

trial transcript falls safely with this same exercise of judgment.  Equally true, it seems disrespectful 

on our part to burden the district court, a busier tribunal than ours, to commit its limited resources 

to procedural tasks it has deemed unproductive.   

In an appropriate case, I would recommend that we abandon Adams, realigning ourselves 

with the proper, deferential standard of review in this context as well as our sister circuits’ 

adherence to that norm. 
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 Before:  MOORE, Circuit Judge. 
 
 

Jake Paul Heiney, a former Ohio inmate1 proceeding pro se, appeals the district court9s 

judgment denying his petition for a writ of habeas corpus filed under 28 U.S.C. § 2254.  He moves 

for a certificate of appealability (COA), for leave to proceed in forma pauperis, for the appointment 

of counsel, and for leave to file an amended motion for a COA through appointed counsel.  As 

discussed below, the court grants in part and denies in part the motion for a COA and defers ruling 

on the motion for a COA as to the merits of the sufficiency-of-the-evidence claims.  The court also 

grants the motion for leave to proceed on appeal in forma pauperis, denies without prejudice the 

motion for appointment of counsel, and denies as moot the motion for leave to amend the COA. 

In 2016, a jury found Heiney guilty of two counts of gross sexual imposition (GSI) and one 

count of tampering with records.  The convictions arose after M.S., K.O., and three other women 

revealed that Heiney, a physician, inappropriately touched their breasts and/or pelvic areas during 

orthopedic examinations.  Heiney was sentenced to serve 180 days in jail and 90 days in the county 

 
1 Heiney satisfies 28 U.S.C. § 22549s <in custody= requirement because he was in custody when 
he filed his original petition.  See Sevier v. Turner, 742 F.2d 262, 268369 (6th Cir. 1984). 
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work release program, fined $5,000, and designated a Tier 1 sex offender.  The Ohio Court of 

Appeals affirmed, State v. Heiney, 117 N.E.3d 1034 (Ohio Ct. App. 2018), and the Ohio Supreme 

Court denied leave to appeal, State v. Heiney, 114 N.E.3d 214 (Ohio 2018) (table). 

Heiney moved for post-conviction relief.  The trial court denied the motion on res judicata 

grounds.  The Ohio Court of Appeals affirmed the denial of relief, albeit on the merits.  State v. 

Heiney, No. L-19-1115, 2020 WL 2096398 (Ohio Ct. App. May 1, 2020).  Heiney did not timely 

appeal to the Ohio Supreme Court.  

Heiney9s § 2254 petition, as amended, claims that (1) the evidence was insufficient to 

support his convictions, (2) he was denied his right to a trial by jury, (3) counsel was ineffective, 

and (4) he is actually innocent such that any procedural defaults are excused.  

Over Heiney9s objections, the district court agreed with the magistrate judge9s 

recommendation that Heiney9s petition be denied and he be denied a COA, reasoning that Heiney9s 

claims were reasonably adjudicated on the merits by the state court, procedurally defaulted, or not 

cognizable on federal habeas review.  Thereafter, the district court denied Heiney9s motion to alter 

or amend the judgment.   

Heiney seeks a COA on grounds one, two, and three.  He also argues ground four4that 

any procedural defaults should be excused on actual innocence grounds.2  

A COA may be granted <only if the applicant has made a substantial showing of the denial 

of a constitutional right.=  28 U.S.C. § 2253(c)(2); see Miller-El v. Cockrell, 537 U.S. 322, 327, 

336 (2003).  Under the Antiterrorism and Effective Death Penalty Act (AEDPA), when a state 

court adjudicates the petitioner9s claims on the merits, the district court may not grant habeas relief 

unless the state court9s adjudication resulted in <a decision that was contrary to, or involved an 

unreasonable application of, clearly established Federal law, as determined by the Supreme Court 

of the United States,= or <a decision that was based on an unreasonable determination of the facts 

in light of the evidence presented in the State court proceeding.=  28 U.S.C. § 2254(d); see 

 
2 Heiney appears also to maintain that he is actually innocent.  A free-standing claim of actual 
innocence, though, is not a cognizable ground for federal habeas relief.  See Herrera v. Collins, 
506 U.S. 390, 400-01 (1993); Cress v. Palmer, 484 F.3d 844, 854-55 (6th Cir. 2007). 
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Harrington v. Richter, 562 U.S. 86, 100 (2011).  When AEDPA deference applies, a reviewing 

court, in the COA context, must evaluate the district court9s application of § 2254(d) and determine 

<whether that resolution was debatable amongst jurists of reason.=  Miller-El, 537 U.S. at 336.  

When the district court9s denial is based on a procedural ruling, the movant must demonstrate that 

<jurists of reason would find it debatable whether the petition states a valid claim of the denial of 

a constitutional right and that jurists of reason would find it debatable whether the district court 

was correct in its procedural ruling.=  Slack v. McDaniel, 529 U.S. 473, 484 (2000).   

Claim One 3 Sufficiency of the Evidence 

Heiney claims that the evidence was insufficient to support his convictions.  He also argues 

that the district court issued its decision with an incomplete state trial court record.  In reviewing 

the sufficiency of the evidence, <the relevant question is whether, after viewing the evidence in the 

light most favorable to the prosecution, any rational trier of fact could have found the essential 

elements of the crime beyond a reasonable doubt.=  Jackson v. Virginia, 443 U.S. 307, 319 (1979).  

A reviewing court considers this question <with explicit reference to the substantive elements of 

the criminal offense as defined by state law.=  Id. at 324 n.16.  In a federal habeas proceeding, 

review of a sufficiency claim is doubly deferential:  <First, deference should be given to the trier-

of-fact9s verdict, as contemplated by Jackson; second, deference should be given to the [state 

appellate court9s] consideration of the trier-of-fact9s verdict, as dictated by AEDPA.=  Tucker v. 

Palmer, 541 F.3d 652, 656 (6th Cir. 2008). 

Generally, <[a] [d]istrict [c]ourt must make a review of the entire state court trial transcript 

in habeas cases, and where substantial portions of that transcript were omitted . . . a habeas case 

should be remanded . . . for consideration in light of the full record.=  Adams v. Holland, 330 F.3d 

398, 406 (6th Cir. 2003).  Although a district court is not subject to a <strict rule requiring [it] to 

read the state-court trial transcript,= the court <must consider portions of that transcript that are 

8relevant to the petitioner9s . . . claim.9=  Kraus v. Taylor, 715 F.3d 589, 595 (6th Cir. 2013) 

(quoting Nash v. Eberlin, 437 F.3d 519, 524325 (6th Cir. 2006)).  This rule has <particular[] 

salien[cy] in the context of sufficiency of the evidence claims.=  Id.  Nonetheless, <[t]he district 
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court may be excused from examining state court trial records relevant to a particular assignment 

of error if (1) the state court opinions summarize trial testimony or relevant facts, and (2) the 

petitioner does not dispute those summaries.=  Id. at 596. 

Here, Heiney filed a motion below arguing that the magistrate judge9s report and 

recommendation was based on an incomplete record that did not include trial exhibits, and the 

district court denied the motion to expand the record with trial exhibits because it determined that 

<[i]t [was] highly unlikely that these exhibits could properly be considered in the context of a 

habeas petition.=  R. 48, PageID 8180.3  Likewise, Heiney9s traverse relied on trial exhibits to 

dispute the state court9s recitation of facts, see generally R. 22, PageID 336, 338, 342344, 366, 

373, 382384, and his objections to the report and recommendation identified the incomplete record 

and argued that the trial exhibits were necessary to adjudicate his sufficiency-of-the-evidence 

arguments for both counts, R. 47, PageID 8020.  Accordingly, reasonable jurists could debate 

whether the district court properly resolved the sufficiency-of-the-evidence claims under Adams, 

Kraus, and Nash.  See Nash, 437 F.3d at 525 (explaining that although state-court <evidence has 

been summarized and discussed in= the relevant state-court opinions, federal courts <are required 

to make an independent determination of its sufficiency under the Jackson v. Virginia standard= 

(quotations omitted)).  The court will therefore grant Heiney a limited COA concerning whether 

the district court adjudicated his petition on an incomplete record. 

 
3The district judge supported this conclusion by explaining that the trial exhibits <were not 
reviewed by the state court.=  R. 48, PageID 8180 (citing R. 42, PageID 7942).  But in so doing, 
the district judge relied on a portion of the report and recommendation that addressed Heiney9s 
argument that post-trial evidence should be admitted in support of his actual-innocence argument.  
R. 42, PageID 7942 (discussing post-trial deposition transcripts).  Heiney9s request that the trial 
record be completed with trial exhibits is unrelated to his request to submit additional post-trial 
evidence in support of his actual-innocence argument. Compare R. 26, PageID 3206307 
(requesting to expand the record to include evidence of innocence), with R. 44, PageID 7985386 
(identifying the state-court trial exhibits missing from the record).  Exhibits admitted during trial 
are considered part of the state record on appeal.  See Ohio App. R. 9(A) (explaining that the 
appellate record includes <[t]he original papers and exhibits thereto filed in the trial court, the 
transcript of proceedings, if any, including exhibits, and a certified copy of the docket and journal 
entries=).  
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If Heiney ultimately succeeds on this argument, the case would be remanded to the district 

court to consider anew the sufficiency-of-the-evidence claims with a full record.  See Adams, 330 

F.3d at 405306.  Accordingly, the court defers consideration of whether to grant a COA on the 

merits of Heiney9s sufficiency-of-the-evidence claims until the court makes a final determination 

after full briefing on the threshold issue.  

Claim Two 3 Right to Jury Trial 

 Heiney claims that he was denied his rights to a trial by jury and due process when the trial 

court gave an erroneous jury instruction regarding the use of <force.=  The instruction at issue 

stated that <[s]ubtle or psychological pressure that causes a victim to be overcome by fear or 

duress constitutes force.=  Heiney, 117 N.E.3d at 1066.  This definition has been applied in Ohio 

only to situations involving a parent and child or an authority figure and a victim.  See id. 

(collecting cases).  Heiney claims that use of the jury instruction in his case was improper and that 

the error was not harmless and instead was a structural error.  

 The Ohio Court of Appeals agreed that the above instruction on psychological force was 

erroneously given to the jury.  Id.  However, it determined that the error was harmless because the 

jury instructions as a whole <correctly and accurately state[d] the applicable law as applied to the 

facts of th[e] case,= including an instruction correctly stating that <the doctor-patient relationship 

does not create an inference of force= and that it is only <a relevant factor in determining whether 

the victim9s will was overcome by fear or duress.=  Id. at 1066-67.  The court added that <it is 

unlikely that the jury relied upon the [psychological-force instruction] to find non-physical force, 

alone, supported the GSI convictions because the state correctly argued the presence of physical 

force= by highlighting the evidence showing that Heiney used physical force when touching the 

victims9 breasts (by, e.g., moving their bras so he could touch their bare breasts).  Id. at 1067. 

 <[T]he fact that the instruction was allegedly incorrect under state law is not a basis for 

habeas relief.=  Estelle v. McGuire, 502 U.S. 62, 71-72 (1991).  Instead, an erroneous instruction 

rises to a due process violation only if, <taken as a whole, [the instructions were] so infirm that 

they rendered the entire trial fundamentally unfair.=  Wheeler v. Simpson, 852 F.3d 509, 519 (6th 
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Cir. 2017) (quoting Buell v. Mitchell, 274 F.3d 337, 355 (6th Cir. 2001)).  In addition, an erroneous 

jury instruction is subject to harmless-error analysis.  Miller v. Colson, 694 F.3d 691, 700 (6th Cir. 

2012).  An error is harmless if it did not have a <substantial and injurious effect or influence in 

determining the jury9s verdict.=  Brecht v. Abrahamson, 507 U.S. 619, 623 (1993) (quoting 

Kotteakos v. United States, 328 U.S. 750, 776 (1946)).  <When a state court has ruled on the merits 

of a state prisoner9s claim, a federal court cannot grant relief without first applying both the test 

this Court outlined in Brecht and the one Congress prescribed in AEDPA.=  Brown v. Davenport, 

142 S. Ct. 1510, 1517 (2022). 

 Reasonable jurists would agree with the district court9s conclusion that Heiney failed to 

show that the psychological-force jury instruction had a substantial and injurious effect on the 

jury9s verdict.  The district court explained that the jury instructions did not alleviate the 

prosecution of its burden to prove the element of <force= beyond a reasonable doubt, noting that 

the instructions correctly stated, among other things, that force is established where the evidence 

shows that <the defendant overcame the victim9s will by fear or duress.=  And <force= was 

established, the district court continued, when, as stated by the prosecutor during closing 

arguments, Heiney <pulled clothing away or down without permission, sometimes without 

warning, with no gloves on, with no one else in the room, while positioned between the victim and 

the door, with the door closed,= before touching the victims9 breasts.  See Heiney, 117 N.E.3d at 

1067.  Indeed, as set forth above, reasonable jurists would agree that the evidence was sufficient 

to find Heiney guilty beyond a reasonable doubt of GSI, including specifically its force element.  

On this record, reasonable jurists could not debate the district court9s conclusion that Heiney 

cannot meet the Brecht and AEDPA standards and that the Ohio Court of Appeals9 rejection of 

Heiney9s jury-trial claim was not contrary to or an unreasonable application of Supreme Court 

precedent or based on an unreasonable determination of the facts. 

Claim Three 3 Ineffective Assistance of Trial Counsel (IATC) 

 Heiney claims that trial counsel was ineffective for failing to consult with an expert 

witness.  
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The district court determined that Heiney procedurally defaulted this claim because it was 

not fairly presented to the Ohio courts.  See Pudelski v. Wilson, 576 F.3d 595, 605 (6th Cir. 2009).  

To obtain relief under § 2254, a prisoner must first exhaust his state remedies by <giv[ing] the state 

courts one full opportunity to resolve any constitutional issues by invoking one complete round of 

the State9s established appellate review process.=  O9Sullivan v. Boerckel, 526 U.S. 838, 845 

(1999); see 28 U.S.C. § 2254(b)(1).  When a petitioner has failed to exhaust his state remedies, 

and when he can no longer do so under state law, his habeas claim is procedurally defaulted.  

Boerckel, 526 U.S. at 848. 

Although Heiney raised his IATC claim in his petition for post-conviction relief and in the 

Ohio Court of Appeals when appealing the trial court9s denial of his petition, he did not timely 

appeal to the Ohio Supreme Court.  He therefore failed to invoke one complete round of Ohio9s 

appellate review process.  See id. at 845.  Because Heiney can no longer present these claims to 

the Ohio courts under Ohio9s res judicata rule, see Gray v. Netherland, 518 U.S. 152, 161-62 

(1996); Hanna v. Ishee, 694 F.3d 596, 614 (6th Cir. 2012), reasonable jurists could not debate the 

district court9s conclusion that he procedurally defaulted his IATC claim. 

A procedural default may be excused if the petitioner shows cause and prejudice or a 

fundamental miscarriage of justice, which requires a colorable showing of actual innocence.  See 

Coleman v. Thompson, 501 U.S. 722, 750 (1991); Murray v. Carrier, 477 U.S. 478, 496 (1986).  

Heiney first argues that his default should be excused due to the confusion created by <tolling 

orders= that the Ohio Supreme Court issued during the COVID-19 pandemic.  According to 

Heiney, post-conviction counsel submitted a notice of appeal and jurisdictional memorandum to 

the Ohio Supreme Court within the extended time period provided for by one of the <tolling 

orders,= dated March 27, 2020, but the Ohio Supreme Court improperly rejected it as untimely.  

But by Heiney9s own explanation of the tolling orders, it is clear that his appeal from the Ohio 

Court of Appeals9 May 1, 2020, decision was due to be filed within the traditional 45-day period 

set forth in the Ohio Supreme Court9s Rules of Practice, see Ohio S. Ct. Prac. R. 7.01(A)(1)(a)(i) 

and (ii), because, on April 14, 20204before the Ohio Court of Appeals rendered its decision4the 
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Ohio Supreme Court <reinstated= its traditional Rules of Practice, thereby <supersed[ing]= the 

March 27 tolling order.  See Administrative Order Regarding the Application of the Rules of 

Practice of the Supreme Court of Ohio (courtnewsohio.gov).  In other words, Heiney9s appeal was 

due to be filed in the Ohio Supreme Court within 45 days of May 1, 2020, but he did not attempt 

to file a notice of appeal until September 14, 2020, thereby rendering it untimely.  Reasonable 

jurists therefore would agree that Heiney9s procedural default is not excused by the alleged 

confusion of the Ohio Supreme Court9s tolling orders. 

Heiney also argues that his default is excused by the ineffective assistance of post-

conviction counsel.  In particular, he faults post-conviction counsel for failing to file a timely 

appeal to the Ohio Supreme Court from the Ohio Court of Appeals9 decision affirming the denial 

of his petition for post-conviction relief.  In certain circumstances, ineffective assistance of post-

conviction counsel can establish cause to excuse the procedural default of an IATC claim.  See 

Trevino v. Thaler, 569 U.S. 413, 429 (2013); Martinez v. Ryan, 566 U.S. 1, 9 (2012); see also 

White v. Warden, Ross Corr. Inst., 940 F.3d 270, 278 (6th Cir. 2019) (holding that Trevino and 

Martinez apply in Ohio).  Reasonable jurists would agree that it cannot here.  The procedural 

default of Heiney9s IATC claim occurred when he failed to appeal the Ohio Court of Appeals9 

decision affirming the trial court9s denial of his post-conviction petition, rather than from his 

failure to present the IATC claim in his initial post-conviction proceeding.  And the Supreme Court 

explained in Martinez that the procedural-default exception for IATC claims does not extend to 

errors in any proceeding beyond initial-review state collateral proceedings.  566 U.S. at 16.  

Therefore, reasonable jurists would agree that the ineffective assistance of post-conviction counsel 

cannot establish cause and prejudice to excuse the procedural default of Heiney9s IATC claim.  

See West v. Carpenter, 790 F.3d 693, 698 (6th Cir. 2015). 

 Next, Heiney argues that his actual innocence excuses his default.  To excuse a procedural 

default on this basis, the petitioner must show that <it is more likely than not that no reasonable 

juror would have convicted him= in view of <new reliable evidence . . . that was not presented at 

trial.=  Schlup v. Delo, 513 U.S. 298, 324, 327 (1995). 
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Heiney points to deposition testimony in a civil case in which K.O. testified that Heiney 

<did not try to exert any sort of mental control or mental . . . dominion= over her, that <there was 

no physical intimidation,= and that he <never used any sort of physical force against [her] will to 

keep [her] from leaving . . . []or to physically injure [her].=  He also points to deposition testimony 

in another civil case in which L.G. specified the appointment at which she saw what she believed 

was Heiney with an erection, but she <[could] not confirm that [what she saw] was an erection.=  

Heiney claims that this deposition testimony shows both that K.O. and L.G. testified falsely at his 

trial and that he is actually innocent.  

 The district court determined that Heiney failed to show that this post-trial deposition 

testimony made it <more likely than not that no reasonable juror would have convicted him in light 

of the new evidence.=  Schlup, 513 U.S. at 327.  K.O.9s deposition testimony4that Heiney never 

physically intimidated her or physically forced her to stay in the examination room4does not 

entirely contradict her trial testimony, i.e., that Heiney palpitated and <cupped= her breast, 

<grabb[ed]= the inner part of her thigh and lower butt, and <brushed= his fingers against her genital 

area.  Heiney, 117 N.E.3d at 1043-44.  And L.G.9s deposition testimony merely clarified the dates 

on which she believed that she saw Heiney with an erection; she never backtracked on her trial 

testimony that she saw Heiney with an erection.  Id. at 1053-54.  So, at best, the post-trial testimony 

merely undermines K.O.9s and L.G.9s credibility, which is insufficient to support a claim of actual 

innocence.  See In re Byrd, 269 F.3d 561, 577 (6th Cir. 2001).  On this record, reasonable jurists 

could not debate the district court9s conclusion that Heiney9s procedural default is not excused by 

a credible showing of actual innocence. 

 In light of Heiney9s financial affidavit and the court9s determination that one of Heiney9s 

arguments can proceed on appeal, the court will also grant Heiney9s motion for leave to proceed 

on appeal in forma pauperis.  See Owens v. Keeling, 461 F.3d 763, 776 (6th Cir. 2006) (explaining 

that in forma pauperis status may be granted if a petitioner demonstrates their <inability to pay= 

and that the <appeal [can] be taken in good faith= in that it is not frivolous).  At this time, however, 

the court lacks sufficient information about Heiney9s asserted disability to determine whether he 
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has a specific disability or other condition demonstrating that there are <exceptional 

circumstances= warranting appointment of appellate pro bono counsel.  See Lavado v. Keohane, 

992 F.2d 601, 606 (6th Cir. 1993) (explaining that appointment of pro bono counsel is appropriate 

for a civil appeal if there are <exceptional circumstances= and the case presents <complex[] . . . 

factual and legal issues=).  The court will therefore deny the motion to appoint counsel without 

prejudice to Heiney refiling the motion with additional information concerning exceptional 

circumstances.  

The court therefore GRANTS the motion for a COA as to the claim that the district court 

adjudicated the petition on an incomplete record, defers consideration of whether to grant a COA 

on the merits of Heiney9s sufficiency-of-the-evidence claims, and DENIES the motion for a COA 

as to all other claims.  The court GRANTS the motion for leave to proceed on appeal in forma 

pauperis and DENIES without prejudice the motion for appointment of counsel.  The court 

DENIES as moot the motion for leave to file an amended motion for a COA through appointed 

counsel. 

 
      ENTERED BY ORDER OF THE COURT 
 
 
 
 
 
      Kelly L. Stephens, Clerk 
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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

 

 On January 5, 2024, Magistrate Judge Amanda M. Knapp issued a report and 

recommendation (R&R) recommending that the Court dismiss or deny each ground in Petitioner 

Jake Paul Heiney’s writ of habeas corpus.  ECF Doc. 42.  On January 18, 2024, Heiney filed a 

pro se objection to Magistrate Judge Knapp’s R&R.  ECF Doc. 47.  The Court has conducted a 

de novo review of Magistrate Judge Knapp’s R&R and agrees with her recommendations.  For 

the reasons stated below, the Court overrules Mr. Heiney’s objection and adopts the R&R.   

I. Background 

On August 7, 2015, Heiney was indicted on two charges of gross sexual imposition in 

violation of Ohio Rev. Code § 2907.05(A)(1) and (C), felonies in the fourth degree, and one 

charge of tampering with records in violation of Ohio Rev. Code § 2913.42(A)(1) and 

(B)(1)(2)(a), a misdemeanor of the first degree.  ECF Doc. 40-2.  Following trial, a jury found 

Heiney guilty on all three counts.  ECF Doc. 40-1 at 11.  The trial court sentenced Heiney to 180 

JAKE PAUL HEINEY,  
 
 Petitioner, 
 
 v. 
 
DONNA MOORE, Director Lucas County     
Adult Probation Department, et al.,  
 
 Respondent. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Case No. 3:21-CV-0501 
 
JUDGE DAN AARON POLSTER 
 
 
 
OPINION & ORDER 

Case: 3:21-cv-00501-DAP  Doc #: 49  Filed:  02/01/24  1 of 8.  PageID #: 8181
App. 26

https://ecf.ohnd.uscourts.gov/doc1/141113008717
https://ecf.ohnd.uscourts.gov/doc1/141113027310
https://advance.lexis.com/api/search?context=1000516&q=Ohio+Rev.+Code+Ann.+%c2%a7+2907.05(A)(1)+and+(C)
https://advance.lexis.com/api/search?context=1000516&q=Ohio+Rev.+Code+Ann.+%c2%a7+2913.42(A)(1)+and+(B)(1)(2)(a)
https://advance.lexis.com/api/search?context=1000516&q=Ohio+Rev.+Code+Ann.+%c2%a7+2913.42(A)(1)+and+(B)(1)(2)(a)
https://ecf.ohnd.uscourts.gov/doc1/141112259350
https://ecf.ohnd.uscourts.gov/doc1/141112259349


2 
 

days in jail, 90 days in the county work release program, fined him $5,000 and designated him a 

Tier 1 sex offender.  ECF Doc. 40-1 at 12-13.   

Through counsel, Mr. Heiney filed an appeal and raised eleven assignments of error.  The 

Ohio Court of Appeals affirmed the trial court’s judgment.  State v. Heiney, 2018-Ohio-3408, 

117 N.E.3d 1034 (6th Dist.).  Also through counsel, Mr. Heiney filed a memorandum in support 

of jurisdiction to the Ohio Supreme Court, which declined to accept jurisdiction on December 

26, 2018.  ECF Doc. 40-25; State v. Heiney, 154 Ohio St.3d 1464 (2018).     

  Heiney filed a petition for postconviction relief on October 12, 2017.  ECF Doc. 40-1.  

He filed an amended petition for state postconviction relief on December 14, 2018.  ECF Doc. 

40-32.  On May 1, 2019, the trial court denied Heiney’s postconviction petition finding it was 

barred by res judicata.  Heiney appealed to the state court of appeals, which affirmed the denial 

of his petition on different grounds.  ECF Doc. 40-39.  Heiney did not file a timely appeal to the 

Ohio Supreme Court on his petition for postconviction relief.  ECF Doc. 17, p.10. 

 Heiney filed a petition for writ of habeas corpus on March 3, 2021.  ECF Doc. 1.  Since 

then, he has amended his petition three times.  ECF Docs. 7, 12, 17.  All of Heiney’s petitions 

have been filed through counsel.  His third amended petition was filed on June 4, 2021 and sets 

forth the following grounds: 

1. Dr. Heiney’s right to due process and a fair trial was violated under the United 
States Constitution Amendments V, and XIV as his convictions are not 
supported by sufficient evidence.    
    

2. Dr. Heiney was denied the right to a trial by jury under Amendments VI and 
XIV and Due Process Under Amendment XIV.   

 
3. Heiney’s right to effective assistance of counsel was deprived under the 

United States Constitution Amendment XI, XIV. 
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4. Dr. Heiney claims actual innocence to excuse any procedural defaults in his 

claims. 
 

ECF Doc. 17.   

On January 4, 2024, Magistrate Judge Knapp recommended that the Court deny Ground 

One on the merits, deny Ground Two as noncognizable or on the merits, dismiss Ground Three 

as procedurally defaulted, and dismiss Ground Four as noncognizable.  ECF Doc. 42.  On 

January 18, 2024, Heiney filed a pro se objection to Magistrate Judge Knapp’s R&R.  ECF Doc. 

47.  Rather than objecting to specific parts of the R&R in his pro se objection, Heiney has 

requested de novo review of the R&R in toto and has included an exhaustive recitation of all of 

his arguments related to the first three grounds of his petition.   

II. Standard of Review 

Under 28 U.S.C. § 636(b)(1), “[a] judge of the court shall make a de novo determination 

of those portions of the report or specified proposed findings or recommendations to which 

objection is made.”  See Powell v. United States, 37 F.3d 1499 (Table), [published in full-text 

format at 1994 U.S. App. LEXIS 27813] 1994 WL 532926, at *1 (6th Cir. Sept. 30, 1994) (“Any 

report and recommendation by a magistrate judge that is dispositive of a claim or defense of a 

party shall be subject to de novo review by the district court in light of specific objections filed 

by any party.") (citations omitted).  “An ‘objection’ that does nothing more than state a 

disagreement with a magistrate’s suggested resolution, or simply summarizes what has been 

presented before, is not an ‘objection’ as that term is used in this context.”  Aldrich v. Bock, 327 

F. Supp. 2d 743, 747 (E.D. Mich. 2004); see also Fed. R. Civ. P. 72(b)(3) (“The district judge 

must determine de novo any part of the magistrate judge’s disposition that has been properly 

objected to.”); L.R. 72.3(b) (any objecting party shall file “written objections which shall 
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specifically identify the portions of the proposed findings, recommendations, or report to which 

objection is made and the basis for such objections”).  After review, the district judge “may 

accept, reject, or modify the recommended disposition; receive further evidence; or return the 

matter to the magistrate judge with instructions.”  Fed. R. Civ. P. 72(b)(3). 

III. Heiney’s Objection 

Mr. Heiney filed a lengthy pro se objection restating and expounding on all of the 

arguments he presented in the first three grounds1 of his habeas petition, which have been 

rejected by Magistrate Judge Knapp.  ECF Doc. 47.  Because Heiney has simply restated his 

arguments, generally disagreeing with all aspects of the R&R on Grounds One through Three, 

the Court could summarily overrule his objection as nonspecific.  See Aldrich, 327 F. Supp. 2d at 

747 (E.D. Mich. 2004); Fed. R. Civ. P. 72(b)(3).  However, after conducting a de novo review, 

the Court will briefly explain its agreement with Magistrate Judge Knapp’s R&R below. 

IV. Law & Analysis 

A. Ground One 

Magistrate Judge Knapp recommends that Ground One be denied on the merits because 

there was sufficient evidence to convict Heiney on the three charges in the state’s indictment.  

The main (exhausted) argument Heiney now raises in Ground One is that there was insufficient 

evidence on: 1) the elements of force and sexual gratification on the gross sexual imposition 

charges; and 2) the “alteration” element of the tampering with records charge.  The state court of 

appeals thoroughly evaluated the sufficiency of the evidence arguments raised by Heiney.  

Magistrate Judge Knapp reviewed the state court of appeals’ decision and determined that it had 

reasonably determined there was sufficient evidence on all of the elements of Heiney’s 

 
1 It appears that Heiney has abandoned the actual innocence claim submitted in Ground Four of his Third Amended 
Petition. 
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convictions.  The undersigned has also reviewed the state court of appeals’ opinion and agrees 

that it was not unreasonable in concluding that a rational trier of fact could find that the evidence 

was sufficient to support Heiney’s convictions, and specifically its findings on force, sexual 

gratification and altering or tampering with records.  Heiney’s lengthy objection to Magistrate 

Knapp’s recommendation on the insufficient evidence argument in Ground One lacks merit.  

Ground One of his writ of habeas corpus is DENIED. 

B. Ground Two 

Magistrate Judge Knapp recommends that Ground Two be denied as noncognizable or as 

lacking merit.  Heiney’s main argument on Ground Two is that the psychological force 

instruction given to the jury was not harmless error and deprived him of a fair jury trial.  In 

considering Heiney’s challenge to the psychological force instruction, the state court of appeals 

determined that one sentence of the force instructions had been incorrect, but overall, the 

instructions correctly explained Ohio law.  The state court of appeals also found that the 

incorrect sentence included in the jury instructions had been harmless.   

Magistrate Knapp correctly noted that Heiney’s challenge to the trial court’s jury 

instructions predominantly involves an interpretation of Ohio law and is not an issue for habeas 

review.  Magistrate Knapp also determined that Heiney has failed to show that the trial court’s 

jury instruction on force rendered his trial fundamentally unfair.  The undersigned agrees with 

both conclusions.  Issues of state law are not cognizable on habeas review.  See Estelle v. 

McGuire, 502 U.S. 62, 68 (1991) (citing 28 U.S.C. § 2241); see also, Lewis v. Jeffers, 497 U.S. 

764, 780 (1990); Engle v. Isaac, 456 U.S. 107, 121 n. 21 (1982).  Second, with the minor 

exception of the psychological component, the trial court’s jury instructions correctly described 

Ohio’s definition of force.  At trial, the prosecution argued that Heiney had used physical (not 
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just psychological) force on his victims by manipulating their clothing items without permission.  

Thus, there was sufficient evidence for the jury to determine that Heiney had used force–as 

properly defined under Ohio law–and that he was guilty of gross sexual imposition.  Heiney has 

not shown that the error in the instructions “so infected the entire trial that the resulting 

conviction violated due process.”  Daniels v. Lafler, 501 F.3d 735, 741 (6th Cir. 2007).  For 

these reasons, Ground Two of Heiney’s petition is DENIED. 

C. Ground Three 

Magistrate Judge Knapp recommends the Court dismiss Ground Three of Heiney’s 

petition as procedurally defaulted.  Ground Three of Heiney’s petition raises an ineffective 

assistance of counsel claim.  Heiney did not raise an ineffective assistance of counsel claim in his 

direct appeal following trial, but he did raise it in his petition for post-conviction relief.  ECF 

Doc. 40-32.  The trial court denied his petition (ECF Doc. 40-35), and the state court of appeals 

affirmed.  ECF Doc. 40-36.  Heiney did not appeal the state court of appeals’ decision to the 

Ohio Supreme Court, and state law no longer allows him to raise this claim.  See State v. Nichols, 

463 N.E.2d 375, 378 (Ohio 1984).  Thus, his ineffective assistance of counsel claim is 

procedurally defaulted.  See 28 U.S.C. § 2254(b), (c); Anderson v. Harless,  459 U.S. 4, 6 (1982) 

(per curiam); Picard v. Connor, 404 U.S. 270, 275-276 (1971); see also, Fulcher v. Motley,  444 

F.3d 791, 798 (6th Cir. 2006).   

The Court has reviewed the detailed analysis in Magistrate Knapp’s R&R and Heiney’s 

argument that cause and prejudice justify the procedural default of his ineffective assistance of 

counsel claim.  The Court agrees with Magistrate Judge Knapp that Heiney has failed to show 

cause and prejudice excusing his default.  The so-called confusing COVID-19 tolling orders did 

not excuse Heiney from appealing his ineffective assistance of counsel claims to the Ohio 
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Supreme Court.  To find otherwise, would be to completely disregard the requirement that  a 

habeas claim must first be presented to the state courts for consideration on its merits.     

The Court has also reviewed Magistrate Judge Knapp’s analysis and the evidence Heiney 

submitted in an attempt to show that he was actually innocent of the crimes of which he was 

convicted.  The Court agrees with Magistrate Judge Knapp that the evidence submitted does not 

negate the statements of witnesses who testified against Heiney at trial.  There are explanations, 

which respondent has articulated, for the alleged inconsistencies in the witnesses’ statements.   

Heiney has not presented new and reliable evidence showing that he was actually innocent of the 

crimes of which he was convicted.  Because Heiney’s Ground Three claim is procedurally 

defaulted, and he has failed to show cause and prejudice excusing his default or that he is 

actually innocent, Ground Three of his habeas petition is hereby DISMISSED. 

D. Ground Four 

Magistrate Judge Knapp recommends the Court dismiss Ground Four–an actual 

innocence argument2– as noncognizable.  Magistrate Judge Knapp cites case law clearly holding 

that claims of actual innocence are not independent constitutional grounds for habeas review.  

Herrera v. Collins, 506 U.S. 390, 416 (1993); Cress v. Palmer, 484 F.3d 844, 854 (6th Cir. 

2007).  While Heiney argues that he is innocent, he has not specifically objected to the dismissal 

of his stand-alone Ground Four actual innocence claim.  Because Ground Four is noncognizable, 

it is hereby DISMISSED. 

 

 

 
2 While Heiney’s actual innocence claim cannot stand alone as a separate ground, his actual innocence argument has 
been fully considered in relation to the procedural default of his Ground Three claim.  Heiney has failed to present 
new and reliable evidence showing his actual innocence. 
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V. Conclusion 

Upon de novo review, the Court agrees with Magistrate Judge Knapp that Grounds One 

and Two of Heiney’s petition should be DENIED, Ground Three should be DISMISSED as 

procedurally defaulted and Ground Four should be DISMISSED as noncognizable.  The Court 

OVERRULES Mr. Heiney’s objection, ADOPTS Magistrate Judge Knapp’s R&R, and DENIES 

Mr. Heiney’s petition for habeas review.   

IT IS SO ORDERED. 

 
Dated: February 1, 2024     
      s/Dan Aaron Polster     

United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

 

 On January 18, 2022, Petitioner Jake Paul Heiney filed several motions: a motion to 

proceed in forma pauperis (ECF Doc. 43); a motion to order record to include copy of trial 

exhibits (ECF Doc. 44); a motion for appointment of counsel due to need (ECF Doc. 45); and a 

motion for leave to file amended objection after appointment of counsel (ECF Doc. 46).  He also 

filed a detailed and lengthy pro se objection to report and recommendation.  ECF Doc. 47.  Upon 

due consideration, Petitioner’s motions are DENIED, as briefly explained below. 

 Petitioner filed a motion to proceed in forma pauperis and submitted an affidavit of 

indigency.  He claims that his only income is from disability payments and that his monthly 

expenses exceed his monthly income.  However, he admits to receiving financial help from his 

parents, and it appears that all of his living expenses are being covered. The Court notes that 

Petitioner was formerly a surgeon and had counsel through the briefing phase of his habeas case.    

Generally, a district court should grant application to proceed in forma pauperis upon 

submission of a facially adequate affidavit of indigency.  Duhart v. Carlson, 469 F.2d 471, 473 
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(10th Cir. 1972), cert. denied, 410 U.S. 958 (1973).  Further, a party need not be completely 

destitute in order to proceed in forma pauperis. Adkins v. E.I. DuPont de Nemours & Co., 335 

U.S. 331, 339-40 (1948).  However, the decision to grant or deny pauper status is reviewable 

only for an abuse of discretion.  See Williams v. Estelle, 681 F.2d 946, 947 (5th Cir. 1982), cert. 

denied, 469 U.S. 1075 (1984).  Here, it is questionable whether petitioner is really indigent.  All 

of his living expenses are being covered, and he only moved for in forma pauperis status after 

Magistrate Knapp issued an R&R.  But even if his indigency affidavit reflects an accurate picture 

of his financial condition, it is not necessary to grant in forma pauperis status because he is 

unlikely to incur any significant additional court costs in this case.  It appears that a $5 filing fee 

was already paid at the outset of his case (See ECF Docs 1 & 2), and Petitioner’s case was fully 

briefed prior to the issuance of an R&R.  For these reasons, the Court DENIES Petitioner’s in 

forma pauperis motion.  ECF Doc. 43. 

Petitioner also filed a motion to appoint counsel.  A petitioner in a habeas proceeding 

generally has no constitutional right to counsel.  See Cobas v. Burgess, 306 F.3d 441, 444 (6th 

Cir. 2002).  A court is required to appoint counsel for an indigent petitioner when an evidentiary 

hearing is required or when necessary for the petitioner’s effective utilization of discovery.  See 

28 U.S.C. § 2254 Rules 6(a), 8(c) (2014).  In all other circumstances, the court has considerable 

discretion in deciding whether to appoint counsel. See Gorrasi v. Warden, Pickaway 

Correctional Inst., 2012 U.S. Dist. LEXIS 135205, 2012 WL 4342624 at * 1 (S.D. Ohio Sept. 

21, 2012) (citing Mira v. Marshall, 806 F.2d 636, 638 (6th Cir. 1986)). See 28 U.S.C. § 2254(h) 

(“Appointment of counsel under this section shall be governed by section 3006A of title 18.”); 

18 U.S.C. § 3006A(a)(2)(B) (“Whenever the United States magistrate judge or the court 

determines that the interests of justice so require, representation may be provided for any 
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financially eligible person who . . . is seeking relief under [§ 2254].”)  Here, petitioner’s 

arguments have been fully briefed and Magistrate Judge Knapp has already issued an R&R.  For 

these reasons, Petitioner’s motion for appoint of counsel is DENIED.  ECF Doc. 45.   

Petitioner also moves to expand the record with trial exhibits, arguing that Magistrate 

Judge Knapp’s R&R was partly based on an inability to review these exhibits.  The Court 

disagrees with Petitioner’s characterization of MJ Knapp’s R&R.  It appears that the only 

exhibits Magistrate Judge Knapp did not review were exhibits that were not reviewed by the 

state court.  See ECF Doc. 42 at 29.  It is highly unlikely that these exhibits could properly be 

considered in the context of a habeas petition.  But if the Court later determines that it is 

necessary to review these exhibits before ruling on Petitioner’s objections, the Court will 

reconsider this motion.  For now, the motion to expand the record is DENIED.  ECF Doc. 44.   

Finally, Petitioner filed a motion for leave to amend objection after counsel is appointed.  

As already stated, the Court has denied Petitioner’s motion to appoint counsel.  Petitioner was 

represented by counsel through the initial briefing phase of this case.  Magistrate Judge Knapp 

has already issued an R&R, and Petitioner has already filed a lengthy objection.  Because the 

Court has denied the motion to appoint counsel, Petitioner’s motion for leave to amend objection 

after counsel is appointed is DENIED, as moot.  ECF Doc. 46 

For the reasons stated herein, the Court DENIES Petitioner’s motion to proceed in forma 

pauperis (ECF Doc. 43), motion for appointment of counsel (ECF Doc. 45), motion to expand 

record (ECF Doc. 44) and motion for leave to amend (ECF Doc. 46). 

IT IS SO ORDERED. 

Dated: January 19, 2024     
      s/Dan Aaron Polster     

United States District Judge 
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Case No. 24-3135 
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Probation Officer, Lucas County Adult Probation Department 
 
                     Respondents - Appellees 

  

BEFORE:  CLAY, READLER, and DAVIS, Circuit Judges   

     Upon consideration of the petition for rehearing filed by the Appellant, 

     It is ORDERED that the petition for rehearing be, and it hereby is, DENIED. 

  ENTERED BY ORDER OF THE COURT 
  Kelly L. Stephens, Clerk 
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