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OPINION

DAVIS, Circuit Judge. Jake Paul Heiney appeals the district court’s denial of his petition
for habeas corpus. A jury convicted Heiney of two counts of gross sexual imposition and one
count of tampering with records. After exhausting his state appellate and post-conviction
remedies, he sought federal habeas relief under 28 U.S.C. § 2254, challenging, among other things,
the sufficiency of the evidence. Heiney moved to expand the record to include all trial exhibits
admitted during his state proceedings. The district court denied both his motion and his habeas

petition. So Heiney appealed.

This court granted a limited certificate of appealability (“COA”) to consider a single issue:
whether the district court adjudicated Heiney’s petition on an incomplete record. Heiney now asks
us to vacate the denial of his habeas petition, reverse the order denying his motion to expand the
record, and remand for further proceedings. But because the district court appropriately considered
the state court record concerning Heiney’s claims, we see no error in its denial of Heiney’s motion.

We therefore AFFIRM the district court’s order denying the motion to expand the record.
.

Heiney is an orthopedic surgeon who operated a private practice with offices in Sylvania,
Ohio, and Lambertville, Michigan. In 2015, two patients—M.S. and K.O.—accused him of
inappropriate conduct during medical examinations. Based on those allegations and supporting
testimony from peer physicians and investigators, the State charged Heiney with two counts of

gross sexual imposition and one count of tampering with records.

At trial, the State introduced fifteen exhibits. Relevant to the sexual-imposition charges
were video and audio recordings of Heiney’s interviews with law enforcement and the State
Medical Board. And relevant to the tampering charge were K.O.’s medical records and audit logs.
The trial court admitted these exhibits into evidence, and the jury considered them during
deliberations. The jury returned guilty verdicts on all counts. The trial court then sentenced
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Heiney to 180 days in jail, 90 days in county work release, and 4 years of community control. It
also imposed a $5,000 fine and designated him a tier 1 sex offender.

Heiney appealed. He challenged the sufficiency of the evidence, arguing the State had not
proven (1) sexual gratification—an element of gross sexual imposition; and (2) intent to defraud—
an element of tampering. The Ohio Court of Appeals (“OCOA”) affirmed, holding that a rational
juror could infer both elements from the State’s evidence. State v. Heiney, 117 N.E.3d 1034, 1059
(Ohio Ct. App. 2018). The Ohio Supreme Court declined further review.

Heiney filed a federal habeas petition in which he raised four claims: (1) insufficiency of
the evidence, (2) an erroneous jury instruction, (3) ineffective assistance of counsel, and (4) actual
innocence. He also moved to supplement the record with 37 additional documents, including civil
litigation materials and expert affidavits. The magistrate judge granted the motion in part, allowing
documents already filed in state court and an affidavit from another orthopedic doctor. At the
same time, the magistrate judge disallowed duplicative or procedurally barred materials, which
swept in some of the trial exhibits at issue.

Heiney later filed a separate motion to include the state trial exhibits, emphasizing their
relevance to his sufficiency claim. But the district court denied the motion, concluding that the
magistrate judge had already reviewed the relevant exhibits when preparing the Report and
Recommendation (“R&R”). It also denied Heiney’s petition on the merits. In short, the district
court agreed with the magistrate judge’s conclusion that the OCOA’s sufficiency-of-the-evidence
analysis was reasonable and that the state court record—specifically, the trial transcript—

adequately supported the verdict.

Unsatisfied with this result, Heiney moved to amend the judgment, arguing that the absence
of trial exhibits deprived the federal court of the complete record necessary for a proper analysis
on habeas review. Again, the district court denied the motion. Heiney sought a COA on the first
three grounds raised in his § 2254 petition. Relevant here, the first ground of his petition was that
the state court violated his due process rights and right to a fair trial when it denied his claim that
the evidence at trial was insufficient to support his convictions. A single-judge panel of this court

granted a limited COA to determine “whether the district court adjudicated [Heiney’s] petition on
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an incomplete record.” (Order Granting Certificate of Appealability, R. 58, PageID 8228). The

answer 1s “no.”
1.

As an initial matter, the Supreme Court has held that in federal habeas proceedings, “review
under 8 2254(d)(1) is limited to the record that was before the state court that adjudicated the claim
on the merits.” Cullen v. Pinholster, 563 U.S. 170, 181 (2011). To that end, the general rule in
our circuit is that a district court must “make a review of the entire state court trial transcript in
habeas cases.” Adams v. Holland, 330 F.3d 398, 406 (6th Cir. 2003) (vacating denial of a § 2254
petition where the record omitted the transcript of closing arguments from trial). And if the record
omits substantial parts of the transcript, this court should remand the case so that the district court
can consider the full record in evaluating the habeas petition. Id. That said, we do not impose a
blanket rule requiring district courts in habeas proceedings to read every word of the state court
trial transcript. Nash v. Eberlin, 437 F.3d 519, 52425 (6th Cir. 2006). Rather, district courts must
review the “portions of th[e] transcript that are ‘relevant to the petitioner’s . . . claim.”” Kraus v.
Taylor, 715 F.3d 589, 595 (6th Cir. 2013) (quoting Nash, 437 F.3d at 524). Heiney argues that
because the trial exhibits were not included in the district court record, he is entitled to remand
under Adams. Since the question Heiney raises does not require us to consider the merits of his
petition, we review the district court’s legal conclusions de novo and its factual findings for clear
error. See Jeffries v. Morgan, 522 F.3d 640, 644 (6th Cir. 2008); see also Hopson v. Horton, 838
F. App’x 147, 151 (6th Cir. 2020).

To start, we have never held that a district court must obtain and review trial exhibits in a
habeas case. Instead, we have established only the need for courts to have trial transcripts before
them. See Hopson, 838 F. App’x at 157-58 (observing that extending Adams to encompass trial
exhibits would be an expansion of the rule). Although Jeffries refers at times to the “entire record,”
its context makes clear that the problem there was the district court’s failure to review the trial
transcript—an omission that rendered the record incomplete under Adams. 522 F.3d at 644-45.
The circumstances here do not require us to resolve the question of whether Adams’s reasoning

should be extended to trial exhibits because no remand is necessary on these facts.
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As we have noted, the Adams rule is not absolute. See Nash, 437 F.3d at 525 (“We note
that Loveday v. Davis, 697 F.2d 135 (6th Cir. 1983), rejected a strict rule requiring a district court
to read the state-court trial transcript in every habeas proceeding.”). And we elaborated in Clark
v. Waller that there is no need for the district court to examine the trial record if “(1) the state court
opinions summarize the trial testimony or relevant facts”; and (2) the petitioner does not dispute
the accuracy of those summaries but rather takes issue “with the conclusions the state court drew
from the evidence.” 490 F.3d 551, 555-56 (6th Cir. 2007). Stated otherwise, if the district court
has failed to review the entire record and a party either (a) disputes the factual account given by
the state appellate court or (b) points to gaps in the relevant evidence referenced in the state
appellate opinion, then the case should be remanded for the federal district court to review the trial
transcript. 1d. at 555.

Here, the district court had Heiney’s trial transcript and other materials it had permitted
into the record as items the state courts had considered. But even assuming it did not review those
materials in their entirety or lacked the additional exhibits Heiney sought, no remand is necessary
because Heiney has neither identified any factual inaccuracy in the state court’s summary nor
pointed to a gap in the evidence on which it relied. As such, even if trial exhibits were deemed to
fall within the scope of Adams, the district court had the relevant record evidence necessary to
evaluate Heiney’s claims. So neither Clark exception applies, and the record does not compel us

to extend Adams any further.
A. Dispute of OCOA’s Factual Summaries

Begin with the first type of exception under Clark—dispute of the OCOA’s factual
summary. To trigger remand under this exception, a petitioner must do more than challenge how
the state court interpreted the facts or drew inferences. See id. Rather, the petitioner must identify
a specific factual inaccuracy in the state court’s summary. See id. Merely “tak[ing] issue with the

state court’s factual conclusions” will not suffice. Id.

Heiney attempts to characterize his objections to the R&R as implicit disputes with the
OCOA’s factual account. But his objections fall short. The only example he provides is his

conclusory assertion that the OCOA’s “statements are not an accurate reflection of the record as
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demonstrated through clear and convincing evidence.” (Objection to R&R, R. 47, PagelD 8020).
His clarification that his disagreement is with “the report’s conclusions,” not with the factual
summary itself, only underscores the deficiency of his argument. Id. For this is precisely the type

of challenge that does not hold water under Clark.

Even more damaging to Heiney’s insufficient-record claim, the conclusions he contests are
about the state court’s interpretations of state law—such as whether the evidence proved intent or
gratification—not about any particular fact the OCOA recited. He does not point to any
misstatement of testimony, factual omission, or erroneous statement contained in the summary of
the record. In sum, because he fails to raise a specific challenge to OCOA’s factual summary,

Heiney cannot meet the first exception outlined in Clark. See 490 F.3d at 555.
B. Evidentiary Gap

The second Clark exception applies when a petitioner relies on relevant evidence not
addressed in the state court’s opinion—thereby filling a gap in the record. Heiney argues that the
trial exhibits at issue are relevant portions of the state record that would support his sufficiency-
of-the-evidence claim if considered by the district court. However, the pertinent question is not
simply whether the exhibits were “relevant,” but also whether they would have closed a gap in the
record for which the district court failed to account. On that point, the record is clear: the district
court had access to all the materials necessary to adjudicate his claims, including evidence covering

the same ground as the trial exhibits Heiney sought to add.

Begin with the gross-sexual-imposition charge. According to Heiney, Trial Exhibits 6, 12,
and 15 undermine the State’s contention that he acted with the purpose of sexual gratification—
an element required under Ohio Rev. Code § 2907.05. In his view, the OCOA inferred a purpose
of sexual gratification from his “personality.” This is a problem, says Heiney, because the court
could have derived such a purpose only from out-of-court statements contained in Trial Exhibit 6
(his interview with the State Medical Board) and Trial Exhibit 12 (his interview with law
enforcement). As for Trial Exhibit 15—K.O.’s medical records—Heiney argues that the records
show that K.O. consented to treatment consistent with standard medical judgment. So they

undermine another physician’s testimony that Heiney acted with improper intent.
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These arguments, however, fail to grapple with the appellate court’s reasoning. Beginning
with Exhibits 6 and 12, the OCOA did not indicate that a juror could infer Heiney’s intent solely—
or even primarily—from his interviews. Instead, it pointed to multiple pieces of trial evidence
which, if credited by the jury, established Heiney’s intent. See Heiney, 117 N.E.3d at 1058. Such
evidence included testimony from three other witnesses who described similar conduct by Heiney.
For example, when the OCOA noted that intent could be inferred “from Heiney himself,” it relied
on M.S.’s testimony—not merely the interview recordings. 1d. Thus, contrary to Heiney’s
framing, the OCOA did not rest its conclusion on vague impressions of his “personality.” In fact,
the court stated only that “a nefarious purpose may be inferred from Heiney himself.” Id. It did
not reference his personality, as Heiney now suggests. And Heiney never explains what aspect of
his personality he believes the court relied on, or how that inference is probative of his intent. It
was the divergence between his stated practices and the alleged conduct—not any abstract
character trait—that the jury could reasonably consider in evaluating intent. And because the nub
of this discrepancy was a part of the record before the district court, the district court could evaluate

the sufficiency-of-the-evidence claim.

As for Exhibit 15, Heiney argues that K.O.’s consent to treatment undermines another
physician’s testimony. But that argument does not comport with Clark, which requires a challenge
to the factual summary or reliance on overlooked material evidence—not a general effort to rebut
testimony already considered at trial. The OCOA permissibly stood on the testimony and trial
evidence admitted before the jury. After all, a reviewing court “faced with a record of historical
facts that supports conflicting inferences must presume—even if it does not affirmatively appear
in the record—that the trier of fact resolved any such conflicts in favor of the prosecution, and
must defer to that resolution.” Jackson v. Virginia, 443 U.S. 307, 326 (1979).

The same holds true for the tampering-with-records charge, which was based on edits
Heiney made to K.O.’s electronic medical record. The key issue for this charge was whether
Heiney acted with a purpose to defraud. Ohio Rev. Code Ann. §8 2913.42. Heiney argues that
three exhibits—Trial Exhibit 11 (the audit log), Exhibit 14 (a side-by-side comparison of K.O.’s
progress note before and after the edits), and Exhibit 15 (K.O.’s full medical record)—would show

that he lacked fraudulent intent. But the record belies this assertion. The district court had Trial
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Exhibit 14 as part of the record because it was discussed in the OCOA’s opinion. See Heiney, 117
N.E.3d at 1049. Relying on Exhibit 14 and the OCOA’s analysis, the district court concluded that
the record supported the tampering conviction—specifically the element of intent. Heiney does
not explain why Exhibit 14, which provides a direct comparison of the altered medical note, is
inadequate for that determination. Nor does he show how Exhibits 11 and 15 could materially
affect the analysis.

All in all, Heiney has not demonstrated any material gaps in evidence in support of his
claims. The trial exhibits he references were either directly reviewed by the district court or their
substance was captured in the trial transcript or state appellate opinion. Because the district court
had a complete and accurate basis for evaluating his petition, his circumstances remain outside of

Clark’s limited exceptions.
C. Other Purported Grounds for Error

Heiney also claims that that the district court mishandled his motion to include trial
exhibits, by allegedly conflating or confusing it with an earlier motion to supplement the record.
But the district court neither mixed up nor misunderstood his requests. Rather, it expressly
satisfied itself that the magistrate judge had reviewed all relevant parts of the record, including
those exhibits necessary to assess Heiney’s claims. The magistrate judge’s R&R thoroughly
analyzed both the trial transcript and the key exhibits submitted with Heiney’s traverse—including
the medical records and investigative interviews. The magistrate judge also granted in part
Heiney’s earlier motion to supplement the record, allowing many of these exhibits into the habeas

record before issuing the R&R.

Simply put, this is not a case where the district court conducted a skeletal or one-sided
review. Quite the opposite—the district court considered the trial transcript, accepted and
reviewed relevant trial exhibits, and ultimately found no legal error in the state court’s
adjudication. This record review was not only adequate under Adams, but thorough. Under these
circumstances, the district court did exactly what Adams and Clark require: it reviewed the trial

transcripts and the state court’s opinion, which relied on both testimony and admitted evidence.
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With this understanding of the proceedings, we conclude that the district court did not err
in adjudicating Heiney’s habeas petition without adding the remaining trial exhibits into the record.
The district court had sufficient material to review the petition on its merits. Importantly, federal
courts owe substantial deference to state court findings under the Antiterrorism and Effective
Death Penalty Act. See 28 U.S.C. 8 2254(d). Heiney offers no developed argument—Iet alone
clear and convincing evidence—to rebut the presumption that the state court’s factual findings
were correct. Nor did he preserve any meaningful challenge to those findings. The magistrate
judge properly determined that Heiney waived any such challenge by failing to articulate it with
clarity and support. See McPherson v. Kelsey, 125 F.3d 989, 995-96 (6th Cir. 1997) (noting that
perfunctory arguments, unsupported by legal reasoning or analysis, are deemed waived).
Ultimately, the district court acted well within its discretion in denying Heiney’s motion to expand

the record.

1.
We AFFIRM.
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CONCURRENCE

READLER, Circuit Judge, concurring. No binding precedent applies the rule in Adams v.
Holland, 330 F.3d 398 (6th Cir. 2003), to trial exhibits. See Hopson v. Horton, 838 F. App’x 147,
157 (6th Cir. 2020) (noting as much). And, as the majority opinion correctly explains, even if the
Adams rule did apply in that setting, this case falls within the exception to that rule recognized in
Clark v. Waller, 490 F.3d 551 (6th Cir. 2007). Accordingly, I fully concur in that opinion.

Although unnecessary to resolve today’s case, it bears noting that, as an original matter,
Adams strikes me as misguided in the way it purports to police our colleagues in the district court.
Adams tells us to penalize a district court if, in performing habeas review of a state court
proceeding, the court does not “review” the “entire state court trial transcript.” Adams, 330 F.3d
at 406 (emphasis added). The authority for imposing this onerous rule was murky, to say the least.
The Antiterrorism and Effective Death Penalty Act, which controls review of habeas corpus
petitions in federal court, does not require as much. As our sister circuits have recognized,
nowhere in 28 U.S.C. § 2254 did Congress specify that a district court must review the complete
state trial transcript in ruling on a state prisoner’s claim. Seg, e.g., Dillard v. Blackburn, 780 F.2d
509, 513 (5th Cir. 1986) (“There is nothing in the statute or in the Habeas Corpus Rules that
requires a district court to review the state court record in its entirety.””); Adams v. Armontrout, 897
F.2d 332, 333 (8th Cir. 1990) (similar).

Nor does Supreme Court precedent. Adams seems to tie its rule to Townsend v. Sain, 372
U.S. 293 (1963). See Adams, 330 F.3d at 406 (citing Townsend, 372 U.S. at 319). But Townsend
does not impose a whole-transcript rule. At most, the cited passage yields the unsurprising
proposition that district courts “clearly ha[ve] the power to compel production of the complete
state-court record.” Townsend, 372 U.S. at 319 (emphasis added). In explaining why district
courts have this authority, the Supreme Court noted that “ordinarily,” the state-court record,
“including the transcript of testimony,” “is indispensable to determining whether” the prisoner

received “full and fair” proceedings in state court. 1d. (citation modified). Access to that transcript,

including trial testimony, in other words, affords the district court the opportunity, if it so chooses,
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to review the testimony in state court in evaluating that court’s actions under the deferential

AEDPA standards. See id.

Somehow, Adams transformed this grant of “power” into an obligation. Adams, 330 F.3d
at 406. Its strained logic should be obvious. The permissive authority in Townsend was entrusted
to the district court’s judgment. See Townsend, 372 U.S. at 319. The mandatory duty in Adams
bypasses that judgment, dictating that the district court exercise this power in every case. See
Adams, 330 F.3d at 406; see also United States v. Cox, 342 F.2d 167, 171 (5th Cir. 1965) (noting
that an official “vested” with a “power” necessarily “exercises discretion as to whether or not” to
use that power); Lopez v. Davis, 531 U.S. 230, 241 (2001) (noting that “mandatory” language like
“shall” creates “discretionless obligations” while “permissive” language like “may” signals a
“grant of discretion”). Indeed, in a different context, Townsend itself highlighted that the “exercise
of [a] power” given to the district court is generally not “mandatory” absent further instructions
making it so. See Townsend, 372 U.S. at 312 (addressing the district courts’ power to order an
evidentiary hearing). To cement the point by analogy, consider Congress’s “Power” to “grant
Letters of Marque,” documents which authorize sea captains to go privateering on a nation’s
behalf. See U.S. CONST. art. I, § 8, cl. 11; Letters of Marque, Black’s Law Dictionary (12th ed.
2024). Congress has not used this power since the War of 1812. C. Kevin Marshall, Comment,
Putting Privateers in Their Place, 64 U. Chi. L. Rev. 953, 954 (1997). Does this mean Congress
has violated that provision for the last 215 years? Of course not. Again, inherent in any power is

discretion over whether to exercise it.

So too here, where a district court’s power to review a transcript is properly understood to
vest the court with discretion whether to take that step, and, if so, to what lengths. Townsend, 372
U.S. at 319. Most of our sister circuits understandably recognize this discretion. See Dillard, 780
F.2d at 513 (“Whether it is necessary to examine all of the state court proceedings is a decision
left to the discretion of the district court judge.”); Mandeville v. Smeal, 578 F. App’x 149, 149-50
(3d Cir. 2014) (“[T]he District Court has discretion in determining whether the transcripts provided
are sufficient.”); Armontrout, 897 F.2d at 333 (rejecting obligation “to review the entire state court
record”); cf. United States ex rel. Jones v. Franzen, 676 F.2d 261, 264 (7th Cir. 1982) (requiring

district courts to “review the state court trial record” but omitting any need for completeness). But
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see Jones v. Wood, 114 F.3d 1002, 1013 (9th Cir. 1997) (requiring “thorough review of the

complete state court record”).

This discretionary approach is also consistent with our standard of review here. Heiney’s
argument about the record’s sufficiency does not go to the merits of his habeas petition.
Accordingly, we apply “the traditional standard” of review, rather than AEDPA deference. Jeffries
v. Morgan, 522 F.3d 640, 644 (6th Cir. 2008). Under that rubric, legal questions get de novo
review, and factual ones get clear error review. Id. But case-management decisions—Ilike what is
needed in the evidentiary record—are reviewed for abuse of discretion. Black v. Carpenter, 866
F.3d 734, 742 (6th Cir. 2017) (deciding that no evidentiary hearing was needed to rule on petition);
Robinson v. Howes, 663 F.3d 819, 823-24 (6th Cir. 2011) (deciding that evidentiary hearing was
needed); cf. Townsend, 372 U.S. at 319 (highlighting the unique role of “the federal district judges”
in “giv[ing] practical form to” the Supreme Court’s reasoning about when evidentiary hearings are
needed). Whether a district court can resolve a habeas petition without reviewing the entire state
trial transcript falls safely with this same exercise of judgment. Equally true, it seems disrespectful
on our part to burden the district court, a busier tribunal than ours, to commit its limited resources

to procedural tasks it has deemed unproductive.

In an appropriate case, | would recommend that we abandon Adams, realigning ourselves
with the proper, deferential standard of review in this context as well as our sister circuits’

adherence to that norm.
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Before: MOORE, Circuit Judge.

Jake Paul Heiney, a former Ohio inmate' proceeding pro se, appeals the district court’s
judgment denying his petition for a writ of habeas corpus filed under 28 U.S.C. § 2254. He moves
for a certificate of appealability (COA), for leave to proceed in forma pauperis, for the appointment
of counsel, and for leave to file an amended motion for a COA through appointed counsel. As
discussed below, the court grants in part and denies in part the motion for a COA and defers ruling
on the motion for a COA as to the merits of the sufficiency-of-the-evidence claims. The court also
grants the motion for leave to proceed on appeal in forma pauperis, denies without prejudice the
motion for appointment of counsel, and denies as moot the motion for leave to amend the COA.

In 2016, a jury found Heiney guilty of two counts of gross sexual imposition (GSI) and one
count of tampering with records. The convictions arose after M.S., K.O., and three other women
revealed that Heiney, a physician, inappropriately touched their breasts and/or pelvic areas during

orthopedic examinations. Heiney was sentenced to serve 180 days in jail and 90 days in the county

! Heiney satisfies 28 U.S.C. § 2254’s “in custody” requirement because he was in custody when
he filed his original petition. See Sevier v. Turner, 742 F.2d 262, 268—69 (6th Cir. 1984).
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work release program, fined $5,000, and designated a Tier 1 sex offender. The Ohio Court of
Appeals affirmed, State v. Heiney, 117 N.E.3d 1034 (Ohio Ct. App. 2018), and the Ohio Supreme
Court denied leave to appeal, State v. Heiney, 114 N.E.3d 214 (Ohio 2018) (table).

Heiney moved for post-conviction relief. The trial court denied the motion on res judicata
grounds. The Ohio Court of Appeals affirmed the denial of relief, albeit on the merits. State v.
Heiney, No. L-19-1115, 2020 WL 2096398 (Ohio Ct. App. May 1, 2020). Heiney did not timely
appeal to the Ohio Supreme Court.

Heiney’s § 2254 petition, as amended, claims that (1) the evidence was insufficient to
support his convictions, (2) he was denied his right to a trial by jury, (3) counsel was ineffective,
and (4) he is actually innocent such that any procedural defaults are excused.

Over Heiney’s objections, the district court agreed with the magistrate judge’s
recommendation that Heiney’s petition be denied and he be denied a COA, reasoning that Heiney’s
claims were reasonably adjudicated on the merits by the state court, procedurally defaulted, or not
cognizable on federal habeas review. Thereafter, the district court denied Heiney’s motion to alter
or amend the judgment.

Heiney seeks a COA on grounds one, two, and three. He also argues ground four—that
any procedural defaults should be excused on actual innocence grounds.?

A COA may be granted “only if the applicant has made a substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(2); see Miller-El v. Cockrell, 537 U.S. 322, 327,
336 (2003). Under the Antiterrorism and Effective Death Penalty Act (AEDPA), when a state
court adjudicates the petitioner’s claims on the merits, the district court may not grant habeas relief
unless the state court’s adjudication resulted in “a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the Supreme Court
of the United States,” or “a decision that was based on an unreasonable determination of the facts

in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d); see

2 Heiney appears also to maintain that he is actually innocent. A free-standing claim of actual
innocence, though, is not a cognizable ground for federal habeas relief. See Herrera v. Collins,
506 U.S. 390, 400-01 (1993); Cress v. Palmer, 484 F.3d 844, 854-55 (6th Cir. 2007).
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Harrington v. Richter, 562 U.S. 86, 100 (2011). When AEDPA deference applies, a reviewing
court, in the COA context, must evaluate the district court’s application of § 2254(d) and determine
“whether that resolution was debatable amongst jurists of reason.” Miller-El, 537 U.S. at 336.
When the district court’s denial is based on a procedural ruling, the movant must demonstrate that
“jurists of reason would find it debatable whether the petition states a valid claim of the denial of
a constitutional right and that jurists of reason would find it debatable whether the district court
was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Claim One — Sufficiency of the Evidence

Heiney claims that the evidence was insufficient to support his convictions. He also argues
that the district court issued its decision with an incomplete state trial court record. In reviewing
the sufficiency of the evidence, “the relevant question is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979).
A reviewing court considers this question “with explicit reference to the substantive elements of
the criminal offense as defined by state law.” Id. at 324 n.16. In a federal habeas proceeding,
review of a sufficiency claim is doubly deferential: “First, deference should be given to the trier-
of-fact’s verdict, as contemplated by Jackson; second, deference should be given to the [state
appellate court’s] consideration of the trier-of-fact’s verdict, as dictated by AEDPA.” Tucker v.
Palmer, 541 F.3d 652, 656 (6th Cir. 2008).

Generally, “[a] [d]istrict [c]ourt must make a review of the entire state court trial transcript
in habeas cases, and where substantial portions of that transcript were omitted . . . a habeas case
should be remanded . . . for consideration in light of the full record.” Adams v. Holland, 330 F.3d
398, 406 (6th Cir. 2003). Although a district court is not subject to a “strict rule requiring [it] to
read the state-court trial transcript,” the court “must consider portions of that transcript that are
‘relevant to the petitioner’s . . . claim.”” Kraus v. Taylor, 715 F.3d 589, 595 (6th Cir. 2013)
(quoting Nash v. Eberlin, 437 F.3d 519, 524-25 (6th Cir. 2006)). This rule has “particular[]

salien[cy] in the context of sufficiency of the evidence claims.” Id. Nonetheless, “[t]he district
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court may be excused from examining state court trial records relevant to a particular assignment
of error if (1) the state court opinions summarize trial testimony or relevant facts, and (2) the
petitioner does not dispute those summaries.” Id. at 596.

Here, Heiney filed a motion below arguing that the magistrate judge’s report and
recommendation was based on an incomplete record that did not include trial exhibits, and the
district court denied the motion to expand the record with trial exhibits because it determined that
“[i]t [was] highly unlikely that these exhibits could properly be considered in the context of a
habeas petition.” R. 48, PageID 8180.%> Likewise, Heiney’s traverse relied on trial exhibits to
dispute the state court’s recitation of facts, see generally R. 22, PageID 336, 338, 34244, 366,
373, 38284, and his objections to the report and recommendation identified the incomplete record
and argued that the trial exhibits were necessary to adjudicate his sufficiency-of-the-evidence
arguments for both counts, R. 47, PageID 8020. Accordingly, reasonable jurists could debate
whether the district court properly resolved the sufficiency-of-the-evidence claims under Adams,
Kraus, and Nash. See Nash, 437 F.3d at 525 (explaining that although state-court “evidence has
been summarized and discussed in” the relevant state-court opinions, federal courts “are required
to make an independent determination of its sufficiency under the Jackson v. Virginia standard”
(quotations omitted)). The court will therefore grant Heiney a limited COA concerning whether

the district court adjudicated his petition on an incomplete record.

3

3The district judge supported this conclusion by explaining that the trial exhibits “were not
reviewed by the state court.” R. 48, PageID 8180 (citing R. 42, PageID 7942). But in so doing,
the district judge relied on a portion of the report and recommendation that addressed Heiney’s
argument that post-trial evidence should be admitted in support of his actual-innocence argument.
R. 42, PageID 7942 (discussing post-trial deposition transcripts). Heiney’s request that the trial
record be completed with trial exhibits is unrelated to his request to submit additional post-trial
evidence in support of his actual-innocence argument. Compare R. 26, PagelD 3206-07
(requesting to expand the record to include evidence of innocence), with R. 44, PageID 7985-86
(identifying the state-court trial exhibits missing from the record). Exhibits admitted during trial
are considered part of the state record on appeal. See Ohio App. R. 9(A) (explaining that the
appellate record includes “[t]he original papers and exhibits thereto filed in the trial court, the
transcript of proceedings, if any, including exhibits, and a certified copy of the docket and journal
entries”).
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If Heiney ultimately succeeds on this argument, the case would be remanded to the district
court to consider anew the sufficiency-of-the-evidence claims with a full record. See Adams, 330
F.3d at 405-06. Accordingly, the court defers consideration of whether to grant a COA on the
merits of Heiney’s sufficiency-of-the-evidence claims until the court makes a final determination
after full briefing on the threshold issue.

Claim Two — Right to Jury Trial

Heiney claims that he was denied his rights to a trial by jury and due process when the trial
court gave an erroneous jury instruction regarding the use of “force.” The instruction at issue
stated that “[s]ubtle or psychological pressure that causes a victim to be overcome by fear or
duress constitutes force.” Heiney, 117 N.E.3d at 1066. This definition has been applied in Ohio
only to situations involving a parent and child or an authority figure and a victim. See id.
(collecting cases). Heiney claims that use of the jury instruction in his case was improper and that
the error was not harmless and instead was a structural error.

The Ohio Court of Appeals agreed that the above instruction on psychological force was
erroneously given to the jury. Id. However, it determined that the error was harmless because the
jury instructions as a whole “correctly and accurately state[d] the applicable law as applied to the
facts of th[e] case,” including an instruction correctly stating that “the doctor-patient relationship
does not create an inference of force” and that it is only “a relevant factor in determining whether
the victim’s will was overcome by fear or duress.” Id. at 1066-67. The court added that “it is
unlikely that the jury relied upon the [psychological-force instruction] to find non-physical force,
alone, supported the GSI convictions because the state correctly argued the presence of physical
force” by highlighting the evidence showing that Heiney used physical force when touching the
victims’ breasts (by, e.g., moving their bras so he could touch their bare breasts). Id. at 1067.

“[TThe fact that the instruction was allegedly incorrect under state law is not a basis for
habeas relief.” Estelle v. McGuire, 502 U.S. 62, 71-72 (1991). Instead, an erroneous instruction
rises to a due process violation only if, “taken as a whole, [the instructions were] so infirm that

they rendered the entire trial fundamentally unfair.” Wheeler v. Simpson, 852 F.3d 509, 519 (6th
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Cir. 2017) (quoting Buell v. Mitchell, 274 F.3d 337, 355 (6th Cir. 2001)). In addition, an erroneous
jury instruction is subject to harmless-error analysis. Miller v. Colson, 694 F.3d 691, 700 (6th Cir.
2012). An error is harmless if it did not have a “substantial and injurious effect or influence in
determining the jury’s verdict.” Brecht v. Abrahamson, 507 U.S. 619, 623 (1993) (quoting
Kotteakos v. United States, 328 U.S. 750, 776 (1946)). “When a state court has ruled on the merits
of a state prisoner’s claim, a federal court cannot grant relief without first applying both the test
this Court outlined in Brecht and the one Congress prescribed in AEDPA.” Brown v. Davenport,
142 S. Ct. 1510, 1517 (2022).

Reasonable jurists would agree with the district court’s conclusion that Heiney failed to
show that the psychological-force jury instruction had a substantial and injurious effect on the
jury’s verdict. The district court explained that the jury instructions did not alleviate the
prosecution of its burden to prove the element of “force” beyond a reasonable doubt, noting that
the instructions correctly stated, among other things, that force is established where the evidence
shows that “the defendant overcame the victim’s will by fear or duress.” And “force” was
established, the district court continued, when, as stated by the prosecutor during closing
arguments, Heiney “pulled clothing away or down without permission, sometimes without
warning, with no gloves on, with no one else in the room, while positioned between the victim and
the door, with the door closed,” before touching the victims’ breasts. See Heiney, 117 N.E.3d at
1067. Indeed, as set forth above, reasonable jurists would agree that the evidence was sufficient
to find Heiney guilty beyond a reasonable doubt of GSI, including specifically its force element.
On this record, reasonable jurists could not debate the district court’s conclusion that Heiney
cannot meet the Brecht and AEDPA standards and that the Ohio Court of Appeals’ rejection of
Heiney’s jury-trial claim was not contrary to or an unreasonable application of Supreme Court
precedent or based on an unreasonable determination of the facts.

Claim Three — Ineffective Assistance of Trial Counsel (IATC)

Heiney claims that trial counsel was ineffective for failing to consult with an expert

witness.
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The district court determined that Heiney procedurally defaulted this claim because it was
not fairly presented to the Ohio courts. See Pudelski v. Wilson, 576 F.3d 595, 605 (6th Cir. 2009).
To obtain relief under § 2254, a prisoner must first exhaust his state remedies by “giv[ing] the state
courts one full opportunity to resolve any constitutional issues by invoking one complete round of
the State’s established appellate review process.” O Sullivan v. Boerckel, 526 U.S. 838, 845
(1999); see 28 U.S.C. § 2254(b)(1). When a petitioner has failed to exhaust his state remedies,
and when he can no longer do so under state law, his habeas claim is procedurally defaulted.
Boerckel, 526 U.S. at 848.

Although Heiney raised his IATC claim in his petition for post-conviction relief and in the
Ohio Court of Appeals when appealing the trial court’s denial of his petition, he did not timely
appeal to the Ohio Supreme Court. He therefore failed to invoke one complete round of Ohio’s
appellate review process. See id. at 845. Because Heiney can no longer present these claims to
the Ohio courts under Ohio’s res judicata rule, see Gray v. Netherland, 518 U.S. 152, 161-62
(1996); Hanna v. Ishee, 694 F.3d 596, 614 (6th Cir. 2012), reasonable jurists could not debate the
district court’s conclusion that he procedurally defaulted his IATC claim.

A procedural default may be excused if the petitioner shows cause and prejudice or a
fundamental miscarriage of justice, which requires a colorable showing of actual innocence. See
Coleman v. Thompson, 501 U.S. 722, 750 (1991); Murray v. Carrier, 477 U.S. 478, 496 (1986).
Heiney first argues that his default should be excused due to the confusion created by “tolling
orders” that the Ohio Supreme Court issued during the COVID-19 pandemic. According to
Heiney, post-conviction counsel submitted a notice of appeal and jurisdictional memorandum to
the Ohio Supreme Court within the extended time period provided for by one of the “tolling
orders,” dated March 27, 2020, but the Ohio Supreme Court improperly rejected it as untimely.
But by Heiney’s own explanation of the tolling orders, it is clear that his appeal from the Ohio
Court of Appeals’ May 1, 2020, decision was due to be filed within the traditional 45-day period
set forth in the Ohio Supreme Court’s Rules of Practice, see Ohio S. Ct. Prac. R. 7.01(A)(1)(a)(i)

and (i1), because, on April 14, 2020—before the Ohio Court of Appeals rendered its decision—the
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Ohio Supreme Court “reinstated” its traditional Rules of Practice, thereby “supersed[ing]” the

March 27 tolling order. See Administrative Order Regarding the Application of the Rules of

Practice of the Supreme Court of Ohio (courtnewsohio.gov). In other words, Heiney’s appeal was

due to be filed in the Ohio Supreme Court within 45 days of May 1, 2020, but he did not attempt
to file a notice of appeal until September 14, 2020, thereby rendering it untimely. Reasonable
jurists therefore would agree that Heiney’s procedural default is not excused by the alleged
confusion of the Ohio Supreme Court’s tolling orders.

Heiney also argues that his default is excused by the ineffective assistance of post-
conviction counsel. In particular, he faults post-conviction counsel for failing to file a timely
appeal to the Ohio Supreme Court from the Ohio Court of Appeals’ decision affirming the denial
of his petition for post-conviction relief. In certain circumstances, ineffective assistance of post-
conviction counsel can establish cause to excuse the procedural default of an IATC claim. See
Trevino v. Thaler, 569 U.S. 413, 429 (2013); Martinez v. Ryan, 566 U.S. 1, 9 (2012); see also
White v. Warden, Ross Corr. Inst., 940 F.3d 270, 278 (6th Cir. 2019) (holding that Trevino and
Martinez apply in Ohio). Reasonable jurists would agree that it cannot here. The procedural
default of Heiney’s IATC claim occurred when he failed to appeal the Ohio Court of Appeals’
decision affirming the trial court’s denial of his post-conviction petition, rather than from his
failure to present the IATC claim in his initial post-conviction proceeding. And the Supreme Court
explained in Martinez that the procedural-default exception for IATC claims does not extend to
errors in any proceeding beyond initial-review state collateral proceedings. 566 U.S. at 16.
Therefore, reasonable jurists would agree that the ineffective assistance of post-conviction counsel
cannot establish cause and prejudice to excuse the procedural default of Heiney’s IATC claim.
See West v. Carpenter, 790 F.3d 693, 698 (6th Cir. 2015).

Next, Heiney argues that his actual innocence excuses his default. To excuse a procedural
default on this basis, the petitioner must show that “it is more likely than not that no reasonable
juror would have convicted him” in view of “new reliable evidence . . . that was not presented at

trial.” Schlup v. Delo, 513 U.S. 298, 324, 327 (1995).
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Heiney points to deposition testimony in a civil case in which K.O. testified that Heiney
“did not try to exert any sort of mental control or mental . . . dominion” over her, that “there was
no physical intimidation,” and that he “never used any sort of physical force against [her] will to
keep [her] from leaving . . . [Jor to physically injure [her].” He also points to deposition testimony
in another civil case in which L.G. specified the appointment at which she saw what she believed
was Heiney with an erection, but she “[could] not confirm that [what she saw] was an erection.”
Heiney claims that this deposition testimony shows both that K.O. and L.G. testified falsely at his
trial and that he is actually innocent.

The district court determined that Heiney failed to show that this post-trial deposition
testimony made it “more likely than not that no reasonable juror would have convicted him in light
of the new evidence.” Schlup, 513 U.S. at 327. K.O.’s deposition testimony—that Heiney never
physically intimidated her or physically forced her to stay in the examination room—does not
entirely contradict her trial testimony, i.e., that Heiney palpitated and “cupped” her breast,
“grabb[ed]” the inner part of her thigh and lower butt, and “brushed” his fingers against her genital
area. Heiney, 117 N.E.3d at 1043-44. And L.G.’s deposition testimony merely clarified the dates
on which she believed that she saw Heiney with an erection; she never backtracked on her trial
testimony that she saw Heiney with an erection. Id. at 1053-54. So, at best, the post-trial testimony
merely undermines K.O.’s and L.G.’s credibility, which is insufficient to support a claim of actual
innocence. See In re Byrd, 269 F.3d 561, 577 (6th Cir. 2001). On this record, reasonable jurists
could not debate the district court’s conclusion that Heiney’s procedural default is not excused by
a credible showing of actual innocence.

In light of Heiney’s financial affidavit and the court’s determination that one of Heiney’s
arguments can proceed on appeal, the court will also grant Heiney’s motion for leave to proceed
on appeal in forma pauperis. See Owens v. Keeling, 461 F.3d 763, 776 (6th Cir. 2006) (explaining
that in forma pauperis status may be granted if a petitioner demonstrates their “inability to pay”
and that the “appeal [can] be taken in good faith” in that it is not frivolous). At this time, however,

the court lacks sufficient information about Heiney’s asserted disability to determine whether he
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has a specific disability or other condition demonstrating that there are ‘“exceptional
circumstances” warranting appointment of appellate pro bono counsel. See Lavado v. Keohane,
992 F.2d 601, 606 (6th Cir. 1993) (explaining that appointment of pro bono counsel is appropriate
for a civil appeal if there are “exceptional circumstances” and the case presents “complex[] . . .
factual and legal issues™). The court will therefore deny the motion to appoint counsel without
prejudice to Heiney refiling the motion with additional information concerning exceptional
circumstances.

The court therefore GRANTS the motion for a COA as to the claim that the district court
adjudicated the petition on an incomplete record, defers consideration of whether to grant a COA
on the merits of Heiney’s sufficiency-of-the-evidence claims, and DENIES the motion for a COA
as to all other claims. The court GRANTS the motion for leave to proceed on appeal in forma
pauperis and DENIES without prejudice the motion for appointment of counsel. The court
DENIES as moot the motion for leave to file an amended motion for a COA through appointed

counsel.

ENTERED BY ORDER OF THE COURT

Kelly L. S@ hens, Clerk
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
JAKE PAUL HEINEY, )  Case No. 3:21-CV-0501
)
Petitioner, )  JUDGE DAN AARON POLSTER
)
V. )
)
DONNA MOORE, Director Lucas County ) OPINION & ORDER
Adult Probation Department, et al., )
)
Respondent. )

On January 5, 2024, Magistrate Judge Amanda M. Knapp issued a report and
recommendation (R&R) recommending that the Court dismiss or deny each ground in Petitioner
Jake Paul Heiney’s writ of habeas corpus. ECF Doc. 42. On January 18, 2024, Heiney filed a
pro se objection to Magistrate Judge Knapp’s R&R. ECF Doc. 47. The Court has conducted a
de novo review of Magistrate Judge Knapp’s R&R and agrees with her recommendations. For
the reasons stated below, the Court overrules Mr. Heiney’s objection and adopts the R&R.

I Background

On August 7, 2015, Heiney was indicted on two charges of gross sexual imposition in
violation of Ohio Rev. Code § 2907.05(A)(1) and (C), felonies in the fourth degree, and one
charge of tampering with records in violation of Ohio Rev. Code § 2913.42(A)(1) and
(B)(1)(2)(a), a misdemeanor of the first degree. ECF Doc. 40-2. Following trial, a jury found

Heiney guilty on all three counts. ECF Doc. 40-1 at 11. The trial court sentenced Heiney to 180
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days in jail, 90 days in the county work release program, fined him $5,000 and designated him a
Tier 1 sex offender. ECF Doc. 40-1 at 12-13.

Through counsel, Mr. Heiney filed an appeal and raised eleven assignments of error. The
Ohio Court of Appeals affirmed the trial court’s judgment. State v. Heiney, 2018-Ohio-3408,
117 N.E.3d 1034 (6th Dist.). Also through counsel, Mr. Heiney filed a memorandum in support
of jurisdiction to the Ohio Supreme Court, which declined to accept jurisdiction on December
26, 2018. ECF Doc. 40-25; State v. Heiney, 154 Ohio St.3d 1464 (2018).

Heiney filed a petition for postconviction relief on October 12, 2017. ECF Doc. 40-1.
He filed an amended petition for state postconviction relief on December 14, 2018. ECF Doc.
40-32. On May 1, 2019, the trial court denied Heiney’s postconviction petition finding it was
barred by res judicata. Heiney appealed to the state court of appeals, which affirmed the denial
of his petition on different grounds. ECF Doc. 40-39. Heiney did not file a timely appeal to the
Ohio Supreme Court on his petition for postconviction relief. ECF Doc. 17, p.10.

Heiney filed a petition for writ of habeas corpus on March 3, 2021. ECF Doc. 1. Since
then, he has amended his petition three times. ECF Docs. 7, 12, 17. All of Heiney’s petitions
have been filed through counsel. His third amended petition was filed on June 4, 2021 and sets
forth the following grounds:

1. Dr. Heiney’s right to due process and a fair trial was violated under the United

States Constitution Amendments V, and XIV as his convictions are not

supported by sufficient evidence.

2. Dr. Heiney was denied the right to a trial by jury under Amendments VI and
XIV and Due Process Under Amendment XIV.

3. Heiney’s right to effective assistance of counsel was deprived under the
United States Constitution Amendment XI, XIV.
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4. Dr. Heiney claims actual innocence to excuse any procedural defaults in his
claims.

ECF Doc. 17.

On January 4, 2024, Magistrate Judge Knapp recommended that the Court deny Ground
One on the merits, deny Ground Two as noncognizable or on the merits, dismiss Ground Three
as procedurally defaulted, and dismiss Ground Four as noncognizable. ECF Doc. 42. On
January 18, 2024, Heiney filed a pro se objection to Magistrate Judge Knapp’s R&R. ECF Doc.
47. Rather than objecting to specific parts of the R&R in his pro se objection, Heiney has
requested de novo review of the R&R in foto and has included an exhaustive recitation of all of
his arguments related to the first three grounds of his petition.

II. Standard of Review

Under 28 U.S.C. § 636(b)(1), “[a] judge of the court shall make a de novo determination
of those portions of the report or specified proposed findings or recommendations to which
objection is made.” See Powell v. United States, 37 F.3d 1499 (Table), [published in full-text
format at 1994 U.S. App. LEXIS 27813] 1994 WL 532926, at *1 (6th Cir. Sept. 30, 1994) (“Any
report and recommendation by a magistrate judge that is dispositive of a claim or defense of a
party shall be subject to de novo review by the district court in light of specific objections filed
by any party.") (citations omitted). “An ‘objection’ that does nothing more than state a
disagreement with a magistrate’s suggested resolution, or simply summarizes what has been
presented before, is not an ‘objection’ as that term is used in this context.” Aldrich v. Bock, 327
F. Supp. 2d 743, 747 (E.D. Mich. 2004); see also Fed. R. Civ. P. 72(b)(3) (“The district judge
must determine de novo any part of the magistrate judge’s disposition that has been properly

objected to.”); L.R. 72.3(b) (any objecting party shall file “written objections which shall
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specifically identify the portions of the proposed findings, recommendations, or report to which
objection is made and the basis for such objections™). After review, the district judge “may
accept, reject, or modify the recommended disposition; receive further evidence; or return the
matter to the magistrate judge with instructions.” Fed. R. Civ. P. 72(b)(3).
III.  Heiney’s Objection

Mr. Heiney filed a lengthy pro se objection restating and expounding on all of the
arguments he presented in the first three grounds' of his habeas petition, which have been
rejected by Magistrate Judge Knapp. ECF Doc. 47. Because Heiney has simply restated his
arguments, generally disagreeing with all aspects of the R&R on Grounds One through Three,
the Court could summarily overrule his objection as nonspecific. See Aldrich, 327 F. Supp. 2d at
747 (E.D. Mich. 2004); Fed. R. Civ. P. 72(b)(3). However, after conducting a de novo review,
the Court will briefly explain its agreement with Magistrate Judge Knapp’s R&R below.

IV.  Law & Analysis

A. Ground One

Magistrate Judge Knapp recommends that Ground One be denied on the merits because
there was sufficient evidence to convict Heiney on the three charges in the state’s indictment.
The main (exhausted) argument Heiney now raises in Ground One is that there was insufficient
evidence on: 1) the elements of force and sexual gratification on the gross sexual imposition
charges; and 2) the “alteration” element of the tampering with records charge. The state court of
appeals thoroughly evaluated the sufficiency of the evidence arguments raised by Heiney.
Magistrate Judge Knapp reviewed the state court of appeals’ decision and determined that it had

reasonably determined there was sufficient evidence on all of the elements of Heiney’s

!'It appears that Heiney has abandoned the actual innocence claim submitted in Ground Four of his Third Amended
Petition.
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convictions. The undersigned has also reviewed the state court of appeals’ opinion and agrees
that it was not unreasonable in concluding that a rational trier of fact could find that the evidence
was sufficient to support Heiney’s convictions, and specifically its findings on force, sexual
gratification and altering or tampering with records. Heiney’s lengthy objection to Magistrate
Knapp’s recommendation on the insufficient evidence argument in Ground One lacks merit.
Ground One of his writ of habeas corpus is DENIED.

B. Ground Two

Magistrate Judge Knapp recommends that Ground Two be denied as noncognizable or as
lacking merit. Heiney’s main argument on Ground Two is that the psychological force
instruction given to the jury was not harmless error and deprived him of a fair jury trial. In
considering Heiney’s challenge to the psychological force instruction, the state court of appeals
determined that one sentence of the force instructions had been incorrect, but overall, the
instructions correctly explained Ohio law. The state court of appeals also found that the
incorrect sentence included in the jury instructions had been harmless.

Magistrate Knapp correctly noted that Heiney’s challenge to the trial court’s jury
instructions predominantly involves an interpretation of Ohio law and is not an issue for habeas
review. Magistrate Knapp also determined that Heiney has failed to show that the trial court’s
jury instruction on force rendered his trial fundamentally unfair. The undersigned agrees with
both conclusions. Issues of state law are not cognizable on habeas review. See Estelle v.
McGuire, 502 U.S. 62, 68 (1991) (citing 28 U.S.C. § 2241); see also, Lewis v. Jeffers, 497 U.S.
764, 780 (1990); Engle v. Isaac, 456 U.S. 107, 121 n. 21 (1982). Second, with the minor
exception of the psychological component, the trial court’s jury instructions correctly described

Ohio’s definition of force. At trial, the prosecution argued that Heiney sad used physical (not


https://advance.lexis.com/api/search?context=1000516&q=502+U.S.+62%2c+68
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just psychological) force on his victims by manipulating their clothing items without permission.
Thus, there was sufficient evidence for the jury to determine that Heiney had used force—as
properly defined under Ohio law—and that he was guilty of gross sexual imposition. Heiney has
not shown that the error in the instructions “so infected the entire trial that the resulting
conviction violated due process.” Daniels v. Lafler, 501 F.3d 735, 741 (6th Cir. 2007). For
these reasons, Ground Two of Heiney’s petition is DENIED.

C. Ground Three

Magistrate Judge Knapp recommends the Court dismiss Ground Three of Heiney’s
petition as procedurally defaulted. Ground Three of Heiney’s petition raises an ineffective
assistance of counsel claim. Heiney did not raise an ineffective assistance of counsel claim in his
direct appeal following trial, but he did raise it in his petition for post-conviction relief. ECF
Doc. 40-32. The trial court denied his petition (ECF Doc. 40-35), and the state court of appeals
affirmed. ECF Doc. 40-36. Heiney did not appeal the state court of appeals’ decision to the
Ohio Supreme Court, and state law no longer allows him to raise this claim. See State v. Nichols,
463 N.E.2d 375, 378 (Ohio 1984). Thus, his ineffective assistance of counsel claim is
procedurally defaulted. See 28 U.S.C. § 2254(b), (c); Anderson v. Harless, 459 U.S. 4, 6 (1982)
(per curiam); Picard v. Connor, 404 U.S. 270, 275-276 (1971); see also, Fulcher v. Motley, 444
F.3d 791, 798 (6" Cir. 2006).

The Court has reviewed the detailed analysis in Magistrate Knapp’s R&R and Heiney’s
argument that cause and prejudice justify the procedural default of his ineffective assistance of
counsel claim. The Court agrees with Magistrate Judge Knapp that Heiney has failed to show
cause and prejudice excusing his default. The so-called confusing COVID-19 tolling orders did

not excuse Heiney from appealing his ineffective assistance of counsel claims to the Ohio
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Supreme Court. To find otherwise, would be to completely disregard the requirement that a
habeas claim must first be presented to the state courts for consideration on its merits.

The Court has also reviewed Magistrate Judge Knapp’s analysis and the evidence Heiney
submitted in an attempt to show that he was actually innocent of the crimes of which he was
convicted. The Court agrees with Magistrate Judge Knapp that the evidence submitted does not
negate the statements of witnesses who testified against Heiney at trial. There are explanations,
which respondent has articulated, for the alleged inconsistencies in the witnesses’ statements.
Heiney has not presented new and reliable evidence showing that he was actually innocent of the
crimes of which he was convicted. Because Heiney’s Ground Three claim is procedurally
defaulted, and he has failed to show cause and prejudice excusing his default or that he is
actually innocent, Ground Three of his habeas petition is hereby DISMISSED.

D. Ground Four

Magistrate Judge Knapp recommends the Court dismiss Ground Four—an actual
innocence argument’— as noncognizable. Magistrate Judge Knapp cites case law clearly holding
that claims of actual innocence are not independent constitutional grounds for habeas review.
Herrera v. Collins, 506 U.S. 390, 416 (1993); Cress v. Palmer, 484 F.3d 844, 854 (6" Cir.
2007). While Heiney argues that he is innocent, he has not specifically objected to the dismissal
of his stand-alone Ground Four actual innocence claim. Because Ground Four is noncognizable,

it is hereby DISMISSED.

2 While Heiney’s actual innocence claim cannot stand alone as a separate ground, his actual innocence argument has
been fully considered in relation to the procedural default of his Ground Three claim. Heiney has failed to present
new and reliable evidence showing his actual innocence.
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V. Conclusion
Upon de novo review, the Court agrees with Magistrate Judge Knapp that Grounds One
and Two of Heiney’s petition should be DENIED, Ground Three should be DISMISSED as
procedurally defaulted and Ground Four should be DISMISSED as noncognizable. The Court
OVERRULES Mr. Heiney’s objection, ADOPTS Magistrate Judge Knapp’s R&R, and DENIES
Mr. Heiney’s petition for habeas review.
IT IS SO ORDERED.

Dated: February 1, 2024
s/Dan Aaron Polster

United States District Judge
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
JAKE PAUL HEINEY, )  Case No. 3:21 CV 0501
)
Petitioner, )  JUDGE DAN AARON POLSTER
)
V. )
)
DONNA MOORE, Director, Lucas County ) ORDER
Adult Probation Department, )
)
Respondent. )

On January 18, 2022, Petitioner Jake Paul Heiney filed several motions: a motion to
proceed in forma pauperis (ECF Doc. 43); a motion to order record to include copy of trial
exhibits (ECF Doc. 44); a motion for appointment of counsel due to need (ECF Doc. 45); and a
motion for leave to file amended objection after appointment of counsel (ECF Doc. 46). He also
filed a detailed and lengthy pro se objection to report and recommendation. ECF Doc. 47. Upon
due consideration, Petitioner’s motions are DENIED, as briefly explained below.

Petitioner filed a motion to proceed in forma pauperis and submitted an affidavit of
indigency. He claims that his only income is from disability payments and that his monthly
expenses exceed his monthly income. However, he admits to receiving financial help from his
parents, and it appears that all of his living expenses are being covered. The Court notes that
Petitioner was formerly a surgeon and had counsel through the briefing phase of his habeas case.

Generally, a district court should grant application to proceed in forma pauperis upon

submission of a facially adequate affidavit of indigency. Duhart v. Carlson, 469 F.2d 471, 473
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(10th Cir. 1972), cert. denied, 410 U.S. 958 (1973). Further, a party need not be completely
destitute in order to proceed in forma pauperis. Adkins v. E.I. DuPont de Nemours & Co., 335
U.S. 331, 339-40 (1948). However, the decision to grant or deny pauper status is reviewable
only for an abuse of discretion. See Williams v. Estelle, 681 F.2d 946, 947 (5th Cir. 1982), cert.
denied, 469 U.S. 1075 (1984). Here, it is questionable whether petitioner is really indigent. All
of his living expenses are being covered, and he only moved for in forma pauperis status after
Magistrate Knapp issued an R&R. But even if his indigency affidavit reflects an accurate picture
of his financial condition, it is not necessary to grant in forma pauperis status because he is
unlikely to incur any significant additional court costs in this case. It appears that a $5 filing fee
was already paid at the outset of his case (See ECF Docs 1 & 2), and Petitioner’s case was fully
briefed prior to the issuance of an R&R. For these reasons, the Court DENIES Petitioner’s in
forma pauperis motion. ECF Doc. 43.

Petitioner also filed a motion to appoint counsel. A petitioner in a habeas proceeding
generally has no constitutional right to counsel. See Cobas v. Burgess, 306 F.3d 441, 444 (6th
Cir. 2002). A court is required to appoint counsel for an indigent petitioner when an evidentiary
hearing is required or when necessary for the petitioner’s effective utilization of discovery. See
28 U.S.C. § 2254 Rules 6(a), 8(c) (2014). In all other circumstances, the court has considerable
discretion in deciding whether to appoint counsel. See Gorrasi v. Warden, Pickaway
Correctional Inst., 2012 U.S. Dist. LEXIS 135205, 2012 WL 4342624 at * 1 (S.D. Ohio Sept.
21, 2012) (citing Mira v. Marshall, 806 F.2d 636, 638 (6th Cir. 1986)). See 28 U.S.C. § 2254(h)
(“Appointment of counsel under this section shall be governed by section 3006A of title 18.”);
18 U.S.C. § 3006A(a)(2)(B) (“Whenever the United States magistrate judge or the court

determines that the interests of justice so require, representation may be provided for any
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financially eligible person who . . . is seeking relief under [§ 2254].”) Here, petitioner’s
arguments have been fully briefed and Magistrate Judge Knapp has already issued an R&R. For
these reasons, Petitioner’s motion for appoint of counsel is DENIED. ECF Doc. 45.

Petitioner also moves to expand the record with trial exhibits, arguing that Magistrate
Judge Knapp’s R&R was partly based on an inability to review these exhibits. The Court
disagrees with Petitioner’s characterization of MJ Knapp’s R&R. It appears that the only
exhibits Magistrate Judge Knapp did not review were exhibits that were not reviewed by the
state court. See ECF Doc. 42 at 29. It is highly unlikely that these exhibits could properly be
considered in the context of a habeas petition. But if the Court later determines that it is
necessary to review these exhibits before ruling on Petitioner’s objections, the Court will
reconsider this motion. For now, the motion to expand the record is DENIED. ECF Doc. 44.

Finally, Petitioner filed a motion for leave to amend objection after counsel is appointed.
As already stated, the Court has denied Petitioner’s motion to appoint counsel. Petitioner was
represented by counsel through the initial briefing phase of this case. Magistrate Judge Knapp
has already issued an R&R, and Petitioner has already filed a lengthy objection. Because the
Court has denied the motion to appoint counsel, Petitioner’s motion for leave to amend objection
after counsel is appointed is DENIED, as moot. ECF Doc. 46

For the reasons stated herein, the Court DENIES Petitioner’s motion to proceed in forma
pauperis (ECF Doc. 43), motion for appointment of counsel (ECF Doc. 45), motion to expand
record (ECF Doc. 44) and motion for leave to amend (ECF Doc. 46).

IT IS SO ORDERED.
Dated: January 19, 2024

s/Dan Aaron Polster
United States District Judge
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Case No. 24-3135

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ORDER
JAKE PAUL HEINEY
Petitioner - Appellant
V.

DONNA MOORE, Director, Lucas County Adult Probation Department; MOLLY HICKS,
Probation Officer, Lucas County Adult Probation Department

Respondents - Appellees

BEFORE: CLAY, READLER, and DAVIS, Circuit Judges
Upon consideration of the petition for rehearing filed by the Appellant,

It is ORDERED that the petition for rehearing be, and it hereby is, DENIED.

ENTERED BY ORDER OF THE COURT
Kelly L. Stephens, Clerk

Issued: September 09, 2025 WMW
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
LUCAS COUNTY

State of Ohio Court of Appeals No. L-16-1042
App\ellee Trial Court No. CR0201502287
V.
Jake Paul Heiney DECISION AND JUDGMENT
Appellant Decided: AUG 2 4 2018
* %k k *

Julia R. Bates, Lucas County Prosecuting Attorney, and
Evy M. Jarrett, Assistant Prosecuting Attorney, for appellee.

Deborah K. Rump, for appellant. |
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MAYLE, P.J.
Introduction
{9/ 1} The defendant-appellant, Jake Paul Heiney, appeals the February 29, 2016

judgment of conviction finding him guilty of two counts of gross sexual imposition and

E-JOURNALIZED
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one count of tampering with records. The Lucas County Court of Common Pleas
sentenced him to 180 days in jail, 90 days in the county work release program, fined him
$5,000, .and designated him a Tier 1 sex offender. For the following reasons, we affirm.
_ - Background - |

{9 2} Heiney is an orthopedic surgeon who ran his own medical practice, called
Cutting Edge Orthopedics. He operated two offices, one ih Sylvania, Ohio, and the other
in Lambertville, Michigan. In this case, Heiney is alleged to have touched two female
patients inappropriately while examining tﬁem at his Sylvania office in early 2015. The
patients, referred to as “M.S.” and “K.O.,” offered the following testimony at trial.

M.S. |

{913} M.S., a 42-year-old woman, first treated with Heiney in 2010. In 2014, she
returned to Héiney with complaints of left shoulder pain and weakness. M.S. treated with
Heiney a total of four times for left shoulder pain. The pain was localized to her left
shoulder; it did not radiate to her chest, breast area, or any other area. The first two
appointments were uneventful.

{94} M.S.’s third appointment occurred on January 8, 2015. Heiney examined
M.S. with the door closed but unlocked; no one else was in the room at the time. M.S.
was wearing a tank top with thin straps and a bra, and she was seated at the exam table.
Heiney asked if he could pull the straps down so that he could eéxamine her shoulder, and
M.S. said, “Okay.” While preparing to give M.S. an injection, Heiney explained that hé
would put gauze inéide her bra because he “didn’t [want to] get anything onl[her] pretty

pink bra.” M.S. “tried to ignore” and “blow off” the comment, although it “felt weird.”

2.
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According to M.S., Heiney then “pulled out the cup of my bra and he * * * tucked [the
gauze] like all the way underneath my breast, and the back of his hand‘was brushing my
‘breast as he kept tucking [the gauze] down.” Heiney gave M.S. the injection.

{9 5% Accordlng to the indictment, the alleged cr1m1nal conduct occurred durlng

| M S.’s fourth and final appomtment on February 12,2015. M.S. complained of
“progressively * * * worse” shoulder pain, although still localized to the shoulder.
During the exam, M.S. sat upright on the exam table. She teetiﬂed that Heiney “asked if
it was okay * * * to take my arm .out of my shirt this time.” At the last appointment,
Heiney had only sought permission to lower the straps of her bra and tank top. M.S. said,
“okay” because, as she explained, “I was having so much pain, and I couldn’t do my job.
I just wanted to feel better.” Heiney helped M.S. pull her arm out of her shirt, and then
examined her left bicep by placing pressure on her arm with his hands. M.S. experienced
discomfort to her bicep because he “press[ed] so hard for sovlong.” Heiney told her that
pain from her breast can radiate to the arm, and he asked to perform a “breast exam,” to
which she agreed. According to M.S., Heiney pulled the cup of her bra down, which
completely exposed her breast. He “pushed on my breast all over the top and underneath
and then he squeezed it between his fingers, and he pushed on it some more.” While
examiﬂing her breast, Heiney asked if it hurt, and M.S. said “no.” She testified, “I didn’t
have any pain * * * because [my breast] wasn’t hurting me to begin with.” M.S. felt

“uncomfortable” and “pretend[ed to be] somewhere else.”
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{9 6} Heiney then examined her neck, and they discussed the fact that M.S. was
also experiencing headaches. Next, Heiney asked to examine M.S.’s breast again, which
he did by “push[ing] on it a couple times.” He then prepared to give M.S. an injection in

her arm. Heiney, again, pulled the cup of her bra away from her body, and placed a piece

of éalize “déép inside theA t‘)riawunrder‘ [her] Bréaé‘é.” He also commented tilat “women
always [wear] white bras to the doctor.” No one was in the office at the time, and M.S.
does not récall that Heiney wore gloves during his examination of her.

{9 7} After her appoiﬁtment, M.S. felt “embarrassed * * * angry [and] ashamed.”
She did not return for further treatment. Two weeks later, M.S. requested and received
her medical chart from Heiney’s office.

{9] 8} M.S. then sought treatment from Dr. Christopher Foetisch; also an
orthopedic surgeon, who told her that her shoulder was dislocating and needed surgery.
They also discussed how Dr. Foetisch conducts physical exams, and based on that
conversation as well as her own feelings, M.S. concluded that Heiney’s conduct had been
improper.

{§ 93 M.S. filed a complaint against Heiney with the State Medical Board of Ohio
(“Sh/[BOf’) on April 1, 2015. In it, M.S. complained of “sexual misconduct” and
‘Zinappropriate” conduct by Heinéy during the January 8, 2015 and February 12, 2015
appointments. Under cross-examination, M.S. denied that Heiney made any
inappropriate comments to her, and she did not think that Heiney had an erection during

~ his examination of her.
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K.O.

{910} K.O., a 33-year-old woman, treated with Heiney on one occasion, March
12,2015. She complained of left-sided pain in her shoulder, low back, and hip. K.O.
reported that the pain radiated down her left arm,-into-her hand and “eccasionally” into -
her buttock, all the way down her leg into her knee. K.O. met with Heiney in an exam
room. No one else was present. During the first part of the exam, Heiney manipulatéd
her left arm in different positions, asking if the movements caused any pain. As
described by K.O.:

And then he * * * asked me if | was experiencing any discharge

from my breast, and I said no. So he told me to take * * * my arm out of

my sleeve and my bra strap as well, and then he held my arm like this withr

his one hand and with the other hand he pulled my bra down, and then gave

me a breast éxam and asked me if I had any pain, which I sai(i no. And

then he hgld my arm in a different positon and then gave me a second

breast e>;am, the whole time when my bra .had been down at this point, and

then he pulled my bra back up and held my arm in a couple different

positons‘ asking me, * * * [“]does this hurt, does this hurt[”’] and féeling

around in my arm. And then * * * a third time he pulled my bra down

again, said [“]one more time[”], and gave me é third breast exam.

{§ 11} K.O. described his palpation of her breast as “padding of his fingers and

just going around,” but during his third examination, he “cu.pped”-'her breast.
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{9 12} K.O. momentarily left the exam room so that an x-ray could be taken of her
neck. When she returned, Heiney examined her low back. K.O. described the
examination:

I was facing him and he was f?elipg a li‘glez bi‘tr[»o’f] my hip * * * and
asl;in;g ‘m’e \A;hat hurt and where. And then he asked me to turn around and

face the table aﬁd touch my toes, so I did.. At that point he grabbed my |

pants and my underwear and pulled them down to right above my knees,

and then started to feel around on my behind and on my side and in my

upper thigh region where his fingers kind of brushed against my private

area.

{9 13} When asked to elaborate, K.O. testified that while he was “grabbing the
inner part of the thigh and the lower part of the butt” with his hand, Heiney’s fingers
brushed up against her genitalia. K.O. said that she was “extremely” surprised when
Heiney pulled down her pants and that he gave her no warning that he was going to do
so, nor did he give her any explanation as to why it was necessary. With K.O. still bent
over, Heiney asked her if she could bend over any farther. When she said that she could
not, he stoﬁped touching her, and K.O. “grabbed my pants and stood up quick to pull
them up.” Héiney announced, “well, I’'m done.” K.O. ';éstiﬁed that Heiney was not
wearing gloves.

{9 14} After the appointment, K.O. prepared a typed-written statement of what
had occurred. K.O. did not mention that Heiney had brushed his hand by her vaginal area

or “cupped” her breast because, she testified, she did not know how detailed the

6.
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statement should be and because she was “extremely” embarrassed. Two days after the
incident, K.O. reported Heiney’s conduét to the Toledo Police, which redirected her to
the Sylvania Police Department because the incident occurred in Sylvania. On March 15,
2015, now three days after her appointment, K(? met with the §y1\7/ani§1 Police and
signed trﬁe’stértiement.

The Investigation

{91 15} K.O.’s case was assigned to Sylvania Police Detective Laura Bliss. As part
of her investigation, Detective Bliss contacted Investigator Amy Myers with the SMBO.
Although there were no other complaints pending with the SMBO at that time, M.S. filed
| her complaint with the SMBO shortly thereafter, on April 15, 2015. Investigator Myers
then contacted Detective Bliss and notified her of M.S.’s complaint égainst Heiney, and
the two coordinated their respective investigations going forward.

{9 16} Detective Bliss and Investigator Myers jointly interviewed K.O. and
recorded the conversation. K.O. told them that Heiney’s fingers actually rubbed against
her genitals when he examined her low back. At Bliss’s suggestion, K.O. requested a
copy of her medical records from Heiney’s office.

{9 17} Detective Bliss conducted a Videotéiped interview of Heiney at the police
station on May 6, 2015 regarding K.O.’s complaint. Heiney’s records indicate that,
within hours of his police interview, Heiney viewed and printed K.O.’s electroﬁic
medical record (“E.M;R.”). The next day, Heiney asked one of his medical assistants,

Jennifer Downard, to make an “add-on” to the E.M.R. by adding some of his handwritten
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notes. Heiney stated that he made the changes “to make sure [the E.M.R.] was as correct
as it could be.” He denicd adding “blocks of information” but claimed that he just made
minor additions to it.

{1] 18} Investigator Myers also interviewed Heiney about K.O.’s allegations,
which occurred on June 8, 2015.! Heiney was unaware that his interviews with Bliss and
Myers regarding K.O. were recorded. Both interviews were played for the jury, and an
overall summary of Heirﬂey’s recorded statements is set forth below:

{9 19} Heiney stated that he “always” wears gloves while performing
examinations, unless he is examining for infection. He also claimed that he “always”
asks permission before touching a patient’s sensiti%ze areas. Heiney stated that it is his
practice to have a third person present when examining a patient. He is, however,
occasionally unaccompanied if his medical staff is occupied with other patiénts. It is
“highly unlikely” that he would see a new patient, like K.O., without having another
individual in the room.

{9 20} Heiney stated that he does not perform “breast” exams but may examine a
patient’s chest if the patient is experiencing breast discharge or complaining of pain that
radiates to, or from, the breast. If the latter, he would palpate the breast to try and

reproduce the pain, and he would also compare one breast to the other. If Heiney .

palpated a breast, it should be noted in a medical record, although it might only state that

! Myers interviewed Heiney a second time, on July 6, 2015, following M.S.” complaint,
but it was not recorded due to technical difficulties. Myers testified that the interview
was shorter in duration and was limited to questions about his examination techniques.
Myers did not ask Heiney about M.S.’s allegations.

8.
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shoulder pain “radiates.” He said that a breast discharge would definitely be noted.
During such an exam, there is no need to touch a patient’s nipple, unless the patient
complains of “mastitis,” which is inflammation of the mammary gland.

{9/ 21} When giving a shoulder injection, Heiney stated that his practice is'to place "
gauze above the chest area to catch any fluids; he said that he would not place gauze in
the cup of the bra or under the breast.

- {922} Heiney could not specifically recall K.O., but in anticipation of his
interview with Investigator Myers, Heiney reviewed her medical records. Based on that
reviéw, Heiney said that K.O. complained of low back pain and shoulder pain that was
radiating to her upper arm, neck and chest.

{9] 23} He said that if he did a chest exam on K.O., it was ‘likely because she was
complaining of pain in her pectoral muscles, which are above the chest. If she
‘complained of low back and leg pain, it would be normal to ask her to bend over and
touch her toes. He would also palpate the sacroiliac joint (“SI joint”), which is located in
the middle of the buttock area, on either side of the tailbone. To palpate the SI joint, a
patient could be seated or standing. The purpose of palpating is, in part, to try and
reproduce the pain and also to feel for deformities of the spine.

{9] 24} Heiney said that.because K.O. was a new patient and because she had many
areas of pain, it is likely that she Wo.uld have vchanged into a gown before he examined
her. Assuming that K.O. was in a gown, she would have had her underwear on. As part
of his examination of her low back, he would likely have asked her to bend down and

touch her toes, and because of the location of her pain (i.e. the S.I. joint), he would have

9.
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pulled her underwear down just enough that the upper part of her buttocks would have
been exposed. According to Heiney, the only reason to completely expose a patient’s full
buttock is if the patient complained of buttock, as opposed to low back, pain.

. {125} Heiney denied that he has ever Lnaplprppriately touched a patient or been - -
accused of doing 50. Although he did not recall his examination of KO, he denied
performing an unnecessary breast exam on her because he would not deviate from
appropriate conduct. Heiney characterized allegations of inappropriate conduct as
“crazy.” He added “I don’t do anything that they don’t say is okay.”

{926} As part of the state’s criminal investigation, Detective Bliss conducted a
number of interviews, including Heiney’s orthotist, Brian Kinsella and Heiney’s two
nurses. Bliss also interviewed office staff at Heiney’s Sylvania office regarding récord
keeping practices, and she interviewed ten health care professionals to learn about
standard exam procedures.

{9 27} Heiney’s long-time orthotist, Brian Kinsella, also testified at trial.
According to Kinsella, when Heiney examined a patient, Kinsella or‘one of Heiney’s
nurses, would “usually” be in the room. In the eight years that Kinsella worked with
Heiney, Kinsella never saw Heiney place gauze underneath a female patient’s breast.
According to Kinsella, Heiney “always” wore gloves when performing an exam. As for
low back exams, Kinsella testified that Heiney wouid ask a patient for permission to
lower a patient’s underwear, and-he would only lower it “slightly,” jﬁst enough to expose

the SI joint. Kinsella never saw Heiney lower a female patient’s pants to her knees.

10.
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Michigan Patients

{9] 28} The state offered the testimony of three female patients who treated with
He.iney in his Michigan office—*“C.G.,” “L.G.,” and “S.E.”—under E\}id. R. 404(B).

{9 29} C.G. saw Heiney for pain in her lower back and right leg; numbness in her
leg, and stiffness in her neck. C.G. claimed fhat Heiney unnecessarily touched her
breasts on April 14, 2015 in his office:

[Heiney said,] [“]does it hurt hefe, show me where it hurts, does it

hurt when you do this[?”] And then at one point during this process, he

looked at me, grabbed the gown and the bra at the same time, pulled the

strap down with his hand in this fashion, squeezed, put the * * * gown back

up, walked around to the other side and repeated that exact same process

* % *  [He said,] “now you don’t have any pain here, no pain here[?]

Okay.[”] Bra and gown pulled to the side, reached and grabbed, and back

up. * * * [He grabbed] “my whole breast tissue” in a “squeezing cupped

fashion.” |

{9130} S.E. sought treatment from Heiney for right shoulder pain. On April 21,
'2015’ Heiney entered the examination room to ﬁnd S.E. still clothed. Heiney said that he
was in a hurry and to “take off her top” so that she could receive an injection. Heiney
offered to help S.E. take off her top, which she declined, and then watched her disrobe
instead of leaving the room while she changed. Once she had a gown on, Heiney helped

S.E. to remove her bra in preparation for an injection. S.E. testified that Heiney

11.
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examined both her breasts. As described by her, Heiney “poked” at her right breast and
then “reached around and cupped” her left breast that included making “some type of
movement” with her nipple. S.E. wondered “why is he doing this * * * first just poking

it, there’s no value to that, and then reaching around [to her] unaffected side.”

{1[3i} L.G.treatevd‘\;/ith_Heiney a total of four times between late March and April
0f2014. The first appointmeht was unremarkable. During her second appointment, L.G.
complained of tightness in her low back. L.G. said that Heiney asked her to touch her
toes while standing behind her, and without warning, he “pulled my pants and my
underwear down to right at_>ove my knee and with his thumbs palpated the muscles above
my hip parallel to my spine.” Aftér L.G. pulled up her pants and turned around, she
observed that Heiney had an erection. The third appointment was unremarkable, but
during the fourth and final appointment, Heiney again pulled her pants and underwear
down. This time, L.G. pulled her underwear back up and said, V“they [her underwear]
didn’t need to be down.”

{9132} C.G,, S.E., and L.G. all filed separate complaints against Heiney with the
local Michigan police department, and the ailégations went to frial. Some charges
resulted in convictions after a bench trial, and the charges relating to L.G. resulted in a
directed verdict. Although the trial court allowed C.G., S.E., and L.G. to be cross-
examined with their sworn testimony from the Michigan case, the court did not allow
either side to introduce evidence regarding the ultimate dispositions of the Michigan

charges.

12.
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Defense Witness
{9 33} The defense called one witness, Dana LeFevers, who worked for Heiney as
a medical assistant. LeFevers testified that either she, Kinsella, or another nurse were

always in an examination room while Heiney was examining a patient and that he always

wore 7gloveAs.ﬁ LeFeQé?s ;1evvc;,r witnessed ﬁéiney do anything inappropriate with a patient.
LeFeve:s testified that it was routine for Heiney to pélpate a patient’s pectoral muscles if
that patient was complaining of shoulder or chesf pain. She never saw him do any of the
“things he is accused of doing in this case,.speciﬁcally: palpate a woman’s breast tissue,
cup a woman’s breast, roll a woman’s nipple with his fingers, place gauze underneath a
worrian’s breast, or pull down a patient’s underwear and pants.
Jury Verdict and Sentence

{91 34} The jury found Heiney guilty of two counts of Gross Sexual Imposition
(“GSI”), in violation of R.C. 2907.05(A)(1) and I(C), felonies of the fourth‘degree (Counts .
1 and 2) and one count of Tampering with Records, in violation of R.C. 2913.42(A)(1)
and (B)(1)(2)(a), a misdemeanor of the first degree (Count 3).

{91 35} The trial court sentenced Heiney to 180 days in the county jail and fined
him $1,000 as to Count 3. With regard to Counts 1 and 2, the court senten;:ed Heiney to
serve 90 days at the Department of Work Release and four years of community control. -
It also ﬁnéd Heiney $2,000 as to Count 1 and an additional $2,000 as tq Count 2 and
ordered him to register as a Tier I sex offender pursuant to R.C. Chapter 2950. Heiney
requested, and was granted, a stay of execution of his sentence, pending his ;ppeal.

Through his appellate counsel, he raises 11 assignments of error for our review.

13.



Case: 3:21-cv-00501-DAP Doc #: 40-21 Filed: 09/07/22 14 of 71. PagelD #: 7330
App. 53

Assignments of Error

Error I: The convictions for Gross Sexual Imposition are not
supported by sufficient evidence. As such, Heiney’s federal and state
constjmtiOQal,rights,to due process of law have been violated and the trial
court erred by not granting his Crim.R. 29(A) motion for judgment of
acquittal.

Error II: The convictions for Gross Sexual Imposition are against
the manifest weight of the evidence.

Error III: The trial court’s decision to allow an audiotape to be
played which contained no statements against interest or contradictory
statements, but which included a non-testifying witness expreésing his
opinion that Heiney was a liar violated Heiney’s right to a fair trial.

Error IV: The conviction for Tampering with Records is not
supported by sufficient evidence and as such the trial court erred by not
granting this Crim.R. 29(A) fnotion for judgment of acquittal.

Error V: The conviction for Tampering with Records is against the
manifest weight of the evidence.

Error VI: The trial court erred when, after finding the state failed to
comply with Crim.R. 16(K) failed to impose stringent enough sanctions and
then allowed the state to violate the sanctions. The trial court also violated

Heiney’s right to cross-examine witnesses against him.

14.
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Error VII: The trial court erred regarding the Evid.R. 404(B)
evidence because it did not make the necessary ﬁndings for its admission, it |
was cuﬁulative, and it was more prejudicial than probative. Further, the
trial court gﬁed by not giving rcqratfix_flefinstructjons and wrongfully . - . - . -
prohibited Heiney’s right to cross-examination.

Error VIII: The trial court denied Heiney the right to a fair trial
through a series of erroneous evidentiary rulings.

Error IX: The mandatory tier requirement imposed on Heiney is
unconstitutional as cruel and unusual punishment.

- Error X: The trial court denied Heiney a fair trial when it permitted
a police detective to testify as an expert witness, to hearsay and by
pérmitting her to vouch as to the truthfulness of the two complainants.

Error XI: The trial céurt’s jury instructions, particularly as to the
intent necessary to prove Gross Sexual Imposition and what constitutes
force, were wrong in that they contradicted the clear statutory language and
case law.

{9/ 36} We consider Heiney’s eleven assignments of error out of order.

1. Sufficiency of the Evidence: Tampering with Records
{91 37} First, we consider Heiney’s fourth assignment of error (“Error IV”), in
which he claims that there was insufficient evidence to Support his conviction for
tampering with records pursuant to R.C. 2913.42(A)(1) and (B)(1)(2)(a), and that the trial

court erred by denying Heiney’s motion for acquittal under Crim.R. 29(A).

15.
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{9/ 38} A motion for acquittal under Crim.R. 29(A) challenges the sufficiency of
the evidence. State v. Brinkley, 105 Ohio St.3d 231, 2005-Ohio-1507, 824 N.E.2d 959,
9 39. The denial of a motion for apquittal under Crim.R. 29(A) “is governed by the same
standard as the one_for determining whether a verdict is supported by sufficient =
evidence.” State v. Tenace, 109 Ohio St.3d 255, 2006-Ohio-2417, 847 N.E.2d 386, 7 37.
Sufficiency of the evidence is a legal standard that tests whether the evidence introduced
at trial is legally sufficient to support a verdict. State v. Thompkins, 78 Ohio St.3d 380,
386, 678 N.E.2d 541 (1997). We examine the evidencé in the light most favorable to the
state and decide whether any rational trier of fact could have found that the state proved,
beyond a reasonable doubt,v all of the essential elements of the crime. State v. Jenks, 61
Ohio St.3d 259, 574 N.E.2d 492 (1991), superseded by state constitutional amve'ndment
on other grounds as stated in State v. Smith, 80 Ohio St.3d 89, 684 N.E.2d 668 (1997);
State v. Yarbrough, 95 Ohio St.3d 227, 2002-Ohio-2126, 767 N.E.2d 216,  78.

{91 39} Whether the evidence is legally éufﬁcient to sustain a verdict is a question
of law. Thompkins at 386. In determining whether a conviction is based on sufficient
evidence, an appellate court does not assess whether the evidence is to Be believed, but
whether, if believed, the evidence against a defendant would support a cbnviction. See
Jenks at paragraph two of the syllabus; Yarbrough at § 79 (noting that courts do not
evalué.te witness credibility when reviewing a sufficiency of the evidence claim).

{9] 40} Heiney’s tampering-with-records conviction was based on edits that he
made to K.O.’s electronic medical record (“E.M.R.”) An E.M.R. is generated aftera -

doctor dictates patient notes into a recording device. The dictation is sent to an outside

16.
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medical transcriptionist who types the record into a Microsoft Word document and sends
the Word document to the medical office. At that point, one of Heiney’s assistants would
“copy and paste” the E.M.R. into the patient’s chart. Occasionally, an E.M.R. would
neged’t_q be amended, and such amendment is called an “add-on.” Whenever an EIM:R. is -
modified or edited with an “add on,” the.origina,l version still remains in the system but is
stored on a different server. An audit log tracks when E.M.R.’s are modified, pfinted, or
opened for viewing.

{q 41} The E.M.R. that K.O. requested and received from Heiney’s office (which
she later gavé to the police) differed from the one that Heiney produced to the police in
response to their subpoena. The latter version includes additional details and
descriptions, which the state alleges were added by Heiney after his police interview “in
an attempt to provide a medical rationale for his groping of [K.O.’s] breasts and
buttocks.” Bothrecords were shown to the jury, and the relevant portions of each record

are shown below. The original E.M.R. is on the left; the modified version is on the right:

Original Progress Note Provided to K.O. Modified Progress Note Produced
Pursuant to Subpoena
History: * * * History: * * * Sometimes radiates to
[No-reference] chest. The low back, buttock & hip
pain has been going on for years.
Physical Exam: * * * Musculoskeletal: * * * Physical Exam: * * *
' Musculoskeletal: * * *No
[No reference] reproducible pain or discharge in chest

* * * Tight hamstrings, pain to
palpation at both SI joints. No spinal
step-off bogginess. * * *

Plan: * * * Plan: * * * We will work up back,
[No reference] buttock & hip pain further at that time
with radiography.

17.
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{q] 42} Heiney admits that K.O.’s E.M.R. was changed under his direction.
Indced, the audit log confirms that o‘n May 6, 2015—within hours of his police
interview—Heiney viewed and printed the E.M.R. Then, the next day, Heiney gave his
assistant, Jennifer Downard, some hang“frittezl notes on the pyint_ed_ E.M.R. and asked
D“ownard to r—1;1—21k6 an “add—,on.’>’ Downard testified that this was how Heiney normally
made “add-ons” to a pﬁtient’s E.M.R., and that Heiney did not ask her to refrain from
telling anyone about the c;hanges. Hefney stated that he asked Downard to make the
changes “to make sure [the E.M.R.] was as correct as it could be.” Heiney produced the
modified E.M.R. in response to subpoena; he did not produce a copy of the original
E.M.R.

{943} R.C. 2913.42(A)(1), the “tampering with records” statute, pr(A)V'i.des, in péﬁ,
that “[n]o persdn, knbwing the person has no privilege to do so, and with purpose to
defraud or knowing that the person is facilitating a fraud, shall do any of the following:
* * * Falsify, destroy, remove, conceal, alfer, deface, or mutilate any writing, computer
software, data, or record.” Heiney argues that there was insufﬁcient evidence to support
his conviction for tampering with records because (1) he was privileged tdl‘alter his own
medical records; (2) the “minor changes” did not contain any false information; and
(3) there is no evidence that he acted with purpose to defraud.

{q] 44} First, Heiney argues that because he owned the medical records, he was
privileged to make changes to them. Heiney is incorrect. The statute precludes
tampering with both private and public records. See R.C. 2913.42(B)(4); see also 1974

~ Committee Comment to R.C. 2913.42 (noting that the statute “prohibits tampering with
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all private as well as public records, for fraudulent purposes, and thus expands upon
former law which prohibited such conduct only with respect with public documents.”).
{9 45} Heiney also argues that he could not be convicted of violating R.C.

2913.42(A)(1) because “the tampering must involve fraudulent information.” Heiney is,

agéinl inéorrect. The statute prohibits more than just the falsification of records. It also
criminalizes destrdying, removing, concealing, altering, defacing, or mutilating records.
The evidence sufficiently established that Heiney altered the E.M.R. |

{9] 46} Finally, Heiney argues that the “minor additions * * * accurately listed the
same symptoms to which [K.O.] testified about,” and points to K.O.’s statement to police
in which she states that her symptoms included some pain in the buttocks. In essence,
Heiney argues that there was no evidence that he altered the E.M.R. “with purpose to
defraud.” The state responds that Heiney altered K.O.’s’ E.M.R. to provide a “medical
rationale for his groping of [K.O.’s] breasts and buttocks.”

{9147} R.C. 2913.01(B) defines “defraud” as “to knowingly obtain, by deception,
some benéﬁt for oneself or another, or to knox‘ivingly cause, by deceptioh, some detriment
to another.” Pursuant to R.C. 2901.22(A), purpose requires “aﬁ intention to cause a
certain result or to engage in conduct that will cause that result.” Purpose or intent can be
established by circumstantial evidence from the surrounding facts and circumstances in
the case. See Jenks, 61 Ohio St.3d 259, 574 N.E.2d 492.

{q] 48} In a similar case, a physician was under investigation for committing
Medicaid fraud. State v. Urban, 10th Dist. Franklin No. 01AP-239, 2002 Ohio App.

LEXIS 1421 (Mar. 28, 2002). After receiving subpoenas of his medical ﬁles, he inserted
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additional details into progress notes. The doctor was then indicted for fraud and
tampering with evidence, in violation R.C. 2921.12(A).2 On appeal, the Tenth Appellate
District found that there was legally sufficient evidence to convict him of tampering. The
court hgld,’

A forensic expert testified that the charts had been altered in Dr.
Urban’s handwriting. Indeed, Dr. Urban does not deny that he added new
material to patient charts after they were subpoenaed. Rather, he stated that
he did not know it was wrong and that his actions did not actually hamper
the investigation.

We acknowledge that there was trial testimony that Dr. Urban wrote
openly in the charts, in plain view of anyoneiwho would walk by, and that,
when asked about it, he explained that his lawyer told him he was allowed
to do it. However, the fact that exculpatory evidence was presented does
not mean that the jury was required to believe it. The jury could rely on the
following evidence of tampering, including the sequence of events. * * *
Then there was evidence that patient charts were subpoenaed, after wflich

Dr. Urban personally reviewed the files and altered most of them. Charts

2 The “Tampering with evidence” statute, set forth in R.C. 2921.12(A)(1), provides that
“[n]o person, knowing that an official proceeding or investigation is in progress, or is
about to be or likely to be instituted, shall * * * (1) Alter * * * any record, document, or
thing, with purpose to impair its value or availability as evidence in such proceeding or
investigation.”
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showed additions of a type that could be viewed as an attempt to justify

testing and billing. The jury could reasonably find that Dr. Urban altered

the documents by adding to them. The jury could reasonably infer a motive

to ‘dec_:hei_ve and could find defendant guilty beyond a reasonable doubt .of) :
tampering with the evidence.

{q] 49} The evidence is strikingly similar in the case before us. Given that Heiney
altered the E.M.R. shortly after his police inteﬁiew, we find that the jury could
reasc;nably conclude that Heiney’s purpose in doing so was to defraud—i.e., to
deceitfully legitimize an otherwise unnecessary and improper touching of a patient’s
erogenous zéne.

{9/ 50} Heiney’s fourth assignment of error is not well-taken.

2. Manifest Weight of the Evidence: Tampering with Records

{9 51} In Heiney’s fifth assignment of error (“Error V”), he argues that the
tampering conviction was against the manifest weight of the evidence.

{4 52} “Wilen a court of appeals reverses a judgment of a trial court on the basis
that the verdict is against the weight of the evidence, the appellate court sits as a
‘thirteenth juror’ and disagrees with the fact finder’s resolution of the conflicting
testimony.” State v. Wilson, 113 Ohio St.3d 382, 2007—Ohio-2202, 865 N.E.2d 1264,
925, quoting Thompkins, 78 Ohio St.3d at 387, 678 N.E.2d 541. In determining whether
a conviction is against the manifest weight of the evidence, the appellate court must |

"review the entire record, weigh the evidence and all reasonable inferences, consider the
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credibility of the witnesses and determine whether, in resolving any conflicts in the

evidence, the jury clearly lost its way and thereby created such a manifest miscarriage of
justice that the conviction must be reyersed and a new trial must be ordered. Thompkins
at 387, citing State v. Martin, 20 Ohio App.3d 172, 175, 485 N.E.2d 717 (1st Dist.1983).

{9/ 53} A conviction should be reversed on manifest weight grounds dnly in the

(113

most “‘exceptional case in which the evidence weighs heavily against the conviction.””

(119

~ Thompkins at 387, quoting Martin at 175. Moreover, “‘it is inappropriate for a reviewing
court to interfere with factual findings of the trier of facf * * * unless the reviewing 'court
finds that a reasonab.le juror could not find the testimony of the witness to be credible.””
State v. Brown, 10th Dist. Franklin No. 02AP-11, 2002-Ohio-5345, 9 10, quoting State v.
Long, 10th Dist. Franklin No. 96APA04-511, 1997 Ohio App. LEXIS 416 (Feb. 6, 1997).
{9 54} Under this assignment of error, Heiney merely repeats his arguments
relating to the sufficiency of the evidence. Importantly, Heiney does not take issue with
any findings by the jury, except as to the ultimate issue—i.e., whether he acted with an
intent to defraud. Heiney claims that he did not; the jury found that he did. “A
conviction 'is‘not against the manifest weight of the evidence merely because the jury
believed the prosecution testimony.” State v. Dean, 6th Dist. Lucas No. L-16-1301;
2018-Ohio-1740, g 44, quoting State v. Houston, 10th Dist. Franklin No. 04AP-875,
2005-Ohio-4249,  38(reversed and remanded in part on other grounds). We find that

Heiney’s tampering conviction is not against the manifest weight of the evidence, and his

fifth assignment of error is not well-taken.
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3. The Admissibility of “Other Acts” Evidence under Evid. R. 404(B)
{94 55} In Heiney’s seventh assignment of error (“Error VII”), he claims that the
trial court erred by admitting the testimony of C.G., S.E., and L.G. These three women
‘egchiclaiimiedv 7thajt Heiney bad inappropriate contact with them in his Michigan office. The -
state argued that their testimony was admissible because it was sufficiently similar to the

RN 134 2% <&

testimony of M.S. and K.O. and therefore probative of Heiney’s “intent,” “preparation,”
“plan,” and “absence of mistake or accident” under Evid. R. 404(B).

{9/ 56} Evid.R. 404(B) provides that “[e]vidence of other crimes, wrongs, or acts is
not admissible to prove the character of a person in order to show action in confoﬁnity
therewith.” Such evidence may, however, be admissible for other purposes, “such as
proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake or accident.” Evid.R. 404(B). The rule also requires that the proponent of “other
acts” evidence “shall provide reasonable notice in advance of trial * * * of the general
nature of any such evidence it intends to introduce at trial.” Evid.R. 404(B). When
considering whether to allow Evid.R. 404(B) evidence, a trial couﬁ should consider
(1) whether the evidence is relevant, (2) whether the evidence is presented for a
legitimate purpose, such as those stated in Evid.R. 404(B) and (3) whethér the probaﬁve
value of the evidence is substantially outweighéd by the danger of unfair prejudice. State
v. Williams, 134 Ohio St.3d 521, 2012-Ohio-5695, 983 N.E.2d 1278, 9 20. The trial court
has broad discretion to determine the admissibility of evidence under Evid.R. 404(B).
State v. Morris, 132 Ohio St.3d 337, 2012-Ohio-2407, 972 N.E.2d 528, q 22.

N
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A

{4 57} Heiney makes the following arguments regarding C.G., S.E., and L.G.:

(1) the court erred by admitting the testimony of all three witnesses under Evid.R. 404(B)
and Williams; (2) the court failed to give a limiting instruction regarding their testimony;
- and (3) the trial court erred-by allowing the witnesses to testify Witﬁout being voir dired.

{9 58} Regarding C.G., Heiney’s trial counsel stipuiated to the admission of her
testimony under Evid.R. 404(B). Thus, Heiney has expressly waived any argument thaf
C.G.’s testimony should have been excluded under Evid. R. 404(B). State v. Smith, 1st
Dist. Hamilton Nos. C-160836, C-160837, 2017-Ohio-8558, q 36.

{9 59} Regarding SE, Heiney’s counsel also stipulated to the admissibility of her
testimony under Evid.R. 404(B) but with one exception: he argued that S.E.’s testimony
should be limited to exclude any reference that Heiney touched her nipple. Heiney
claimed that because neither K.O. nor M.S. alleged that Heiney had touched her nipple,
specifically, S.E.’s testimony in this regard was “distinctly dissimilar;” the probative
value of such testimony wés low; and the danger of unfair prejudice was high. Williams
at 120. We disagree. While not identical in all respects, we find that S.E.’s testimony
was sufficiently similar to the charged acts rélating to K.O and M.S., and the alleged acts
had “such a tempqral, modal and situational relationship with the acts constituting the
crime charged that evidence of the other acts discloses purposeful action in the
commission of the offense in question.” State v. Burson, 38 Ohio St. 2d 157, 149, 311
N.E.2d 526 (1979). We find that S.E.’s testimony was relevant, probative of “intent” and

“absence of mistake or accident” under Evid.R. 404(B), and not unduly prejudicial. The
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trial court did not abuse its discretion by refusing to limit S.E.’s testimony as Heiney had
requested.

{1 60} Regarding L.G., Heiney made two objections in the trial court relating to
the admissibility of her testimony under Evid. R. 404(B) (1) L.G. should not be
permltted to testlfy because the Mich1gan court dismissed the charges that related to her
allegations, and (2) L.G.’s testimony that Heiney had an erection exceeded the scope of
the state’s pretrial notice. On appeal, Heiney repeats these)arguments and adds that the
trial court irnproperly prohibited him from cross-examining L.G. regarding the Michigan
directed verdict, and L.G_.’s testimony regarding Heiney’s erection conflicted with her
l\/iichigan testimony. We will address Heiney’s arguments relating to the directed verdict
first.

{q/ 61} L.G. alleged that, on two separate appointments, Heiney abruptly pulled
down her pants and underwear while she was bending over and touching her toes. She
noticed that he had an erection after the first incident. Given that L.G. did not allege that
Heiney actually touched any of her erogenous zones, Heiney was charged with indecent
exposure. The Michigan court issued a directed verdict for Heiney because the alleged
indecent exposure occurred in a doctor’s office rather than in public, as required for that
crime. Before trial, Heiney moved to prohibit L.G. from testifying as an Evid.R. 404(B)
witness because L.G.’s charges had been dismissed. The court denied the motion.
Heiney then asked for permission to raise the directed verdict during L.G.’s cross-
examination. His request was denied. Heiney claims this these rulings were error and

L.G.’s testimony was unduly prejudicial because “the jury was told that it had gone to

25.



Case: 3:21-cv-00501-DAP Doc #: 40-21 Filed: 09/07/22 26 of 71. PagelD #: 7342
App. 65

trial in Michigan” and was thefefore led “to conclude incorrectly that he had been |
convicted.”

{9 62} We find that the trial court did not abuse its discretion by allowing L.G. to
testify under Evid.R. 404(B) despite the directed verdict in Michigan. Evid.R. 404(B)

“expressly allows evidence of other “crimes, wrongs, or acts” as long as the evidence is
introduced for a permissible purpose. Given the temporal proximity (i.e., one year) and ‘.
similarity between L.G.’s and K.O.’s allegations (i.e., both women allege that Heiney
abruptly pulled their pants aﬁd underwear down while he was standing behind them and
examining their backs), L.G.’s testimony regarding Heiney’s other “act” was relevant and
probative of “intent” and “absence of mistake or accident” under Evid.R. 404(B).

{9 63} Moreover, the directed verdict, itself, was irrelevant and inadmissible.
“Generally, a judgment of acquittal is not admissible for two reasons: (1) because‘it is
hearsay * * * and (2) because it is not relevant since it is not a finding of fact, but merely
an acknowledgement that the government failed to prove an essential element of the
offense beyond a reasonable doubt.” (Citations omitted.) State v. Perry, 10th Dist.
Franklin No. 01AP-996, 2004-Ohio-5152, § 65. Thus, the trial court did not abuse its
discretion by prohibiting Heiney from raising the directed verdict through L.G.’s cross-
examination. |

{q] 64} In addition, we note fhat Heiney, not the state, referred to the Michigan
criminal trial before the jury. During L.G.’s direct, the pfosecutor only asked whether
she had reported the incident to police. On cross, Heiney referred to L.G.’s testimony “in

Monroe County in front of Judge Bronson” in which “the prosecutor in Monroe County”
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asked her “a lot of questions.” While it was Heiney’s right to impeach L.G. with her
sworn testimony in the Michigan case, any corresponding prejudice that may have
resulted from referencing the Michigan criminal trial was caused by Heiney’s own line of
questioning. .

| {9 65} Heiney also argues that the trial court erred by refusing to strike L.G.’s
testimony that he had an erection during the first exam. Heiney claimed that this
‘testimony was a “total surbrise” because the state’s written notice of L.G.’s testimony
under Evid.R. 404(B) d{d not reference an erection, and L.G. did not mention an erection
while testifying in the Michigan case. The trial court refused to strike the testimony
because Heiney’s counsel acknowledged receiving the sheriff’s report from Monroe
County in discovery, and that report documented Heiney’s “erect penis” during L.G.’s
exam.

{9 66} We find the trial court’s ruling was not an abuse of discretion. Evid.R.
404(B)’s notice requirement “should not be construed to exclude otherwise relevant and
admissible evidence solely because of a lack of notice, absent a showing of bad faith.”
(Staff Notes to the 2012 Amendment to Evid.R. 404). Here, Heiney had actual notice of
th? erection allegation through other discovery and, moreover, there is no evidence of bad
faith. In addition, Heiney fully cross-examined L.G. regarding the alleged
“inconsistency” with her Michigan testimony, where she did not mention an erection.

{9 67} In sum, we reject Heiney’s arguments that the court erfed by admitting the

testimony of C.G., S.E., and L.G. under Evid.R. 404(B). Within this same assignment of

27.




Case: 3:21-cv-00501-DAP Doc #: 40-21 Filed: 09/07/22 28 of 71. PagelD #: 7344
App. 67

error, Heiney also argues that the court erred by failing to give a proper limiting
instruction and by failing to voir dire the 404(B) witnesses.

{q] 68} Prior to jury deliberations, the court offered the following instruction.

Now, evidence was received about the commission of acts other than

the offenses with which the defendant is charged in this trial. That

evidence was received only for a limited purpose. It was not received and

you may nof consider it to prove the character of the defendant 1n order to

show that he acted in conformity accordance with that character. If you

find that the evidence of other crimes, acts is true and that the defendant

committed it, you may consider that evidence only fbr the purpose of

deciding whether it proves the absence of mistake or accident or the

defendant’s motive, opportunity, intent or purpose, preparation or plan to

commit the offense charged in this trial or knowledge of circumstances

surrounding the offense charged in this trial. That evidence cannot be

considered for any other purpose. -

{91 69} We find that this instruction properly lessened any prejudicial effect of the
404(B) witnesses, and we may presume that the jury followed the court’s instructions.
Williams, 134 Ohio St.3d‘ 521, 2012-Ohio-5695, 983 N.E.2d 1278, at § 23, citing State v.
Garner, 74 Ohio St.3d 49, 59, 656 N.E.2d 623 (1995); Pang v. Minch, 53 Ohio St.3d 186,
195, 559 N.E.2d 1313 (1990).

{9/ 70} Finally, Heiney argues that the trial court “specifically held that no 404(B)

witness could testify without being subject to voir dire. That did not occur.” Heiney
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failed to develop his argument, and we found no such order by the trial court. We
presume that Heiney may be referring to the court’s instruction that “any ‘bad acts’
cannot be referred [to] in voir dire and/or opening statements.” Heiney does not allege
‘noncompliancei \Yith t}}atporderr,r nor did this court find any. R - o
{9 71} For all these reasons, we find Heiney’s seventh assignment of error not
well-taken.
4. The Testimony of Dr. Christopher Foetisch, M.D. |
{972} Heiney’s sixth assignment of error (“Error VI”) relates to the testimony of
Dr. Christopher Foetisch, who treated M.S. for shoulder pain after she left Heiney’s
practice. Foetisch testified as both a lay witness (as M.S.’s treating physician) and as an
expert (in orthopedic medicine generally). Heiney argues that Foetisch’s expert
testimony violated Crim.R. 16(K), and the trial court improperlyv limited his cross-
examination of Foetisch.
Crim. R. 16(K)
{9 73} Crim.R. 16(K) states:
An expert witness for either side shall prepare a written report
summarizing the expert witness’s testimony, findings, analysis, |
conclusions, or opinion, and shall include a summary of the expert’s
qualifications. The written repbrt and summary of qualifications shall be

subject to disclosure under this rule no later than twenty-one days prior to
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trial, which period may be modified by the court for good cause shown,
“which does not prejudice any other party. Failure to disclose the written
report to opposing counsel shall preclude the expert’s testimony at trial.

{9] 74} Approximately three months before trial, the state produced Foetisch’s

curri&ilum rvitae a;ld his records of Vtireartmrentﬂtr‘cr); MS | Then, two rﬁgntixs B‘é’vf;)re rtiriral, threA ”
prosecutor wrote a letter in which she prQVided a summary of Foetisch’s “expected
testimony, conClusiQns and opinions” and stated that the letter was provided “[p]lursuant

to Criminal Rule 16(K).” Although Heiney argues that the “record is silent as to how the
prosecutor spontaneously arrived at the expert conclusions she placed in [the letter],” the
record makes clear that the prosecutor drafted the letter after interviewing Foetisch.

{ﬂT 75} At a pretrial onJ anuai'y 22,2016, Heiney argued that the prosecutor’s letter -
did not comply with Crim.R. 16(K) because it was not prepared By Foetisch himself, and
the defense “need[ed]” a report from Aim. The trial court found that the letter
“confdrmed” to Crim.R. 16(K) because it summariied Foetisch’s expert opinions and
adequately prevented any unfair surprise at trial, and stated that “Dr. Foetisch} will not be
permitted to testify beyohd the parameters of those set forth in [the letter.]” Then, at trial,
Foetisch was designated as an expert witness without objection from defensé counsel.

{9/ 76} On appeal, Heiney makes a general argument that the trial court “allowed
the state to violaté Crim. Rule 16(K) without sufficient sanction,” and argues that
Foetisch was improperly permitted to testify beyond the scope of the letter.

{977} Recently, in State v. Walls, 6th Dist. Erie Nos. E-16-027, E-16-028, 2018-

- Ohio-329, q 31, we held that “Crim.R. 16(K) mandates exclusion of expert testimony
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where a written report has not been disclosed in accordance with the rule.” And we agree
with Heiney that Crim.R. 16(K) requires a report prepared by the expert—not the
prosecutor or anyone else—so that opposing counsel can cross-examine the expert with

his or her own words. In this case, however, Heiney expressly waived any argument that

l;beti;ch éhc;{lld he;ve b;n precluééd from te'stifying as an expert under Crim.R. 16(K):
when the state mo{fed for Foetisch to be designated as an expert in orthopedic medicine,
Heiney’s counsel resppnded “no objection.” See State v. Williams, 6th Dist. Lucas No.
L-14-1067, 2015-Ohio-1686, § 17-21 (appellant waived the Crim.R. 16(K) violation by
objecting only to the admission of the expert’s report and not to the expert’s testimony.)

{9 78} Next, we consider whether the trial court improperly alloWed Foetisch to
testify beyond the scope of the letter. It is within the trial court’s discretion to determine
whether any portion of an expert’s proposed testimony exceeds the scope of what was
disclosed in the report. Walls at § 33. Heiney argues that Foetisch exceeded the scope of
the letter because (}1) he testified to American Medical Association (“AMA™) guidelines;
(2) he stated that he has never found a medically-necessary reason to perform a breast
exam; and (3) he testified regarding M.S.’s complaint to the medical board.

{q] 79} At trial, Foetisch testified that he follows E‘generally recommended”
guidelines set forth by the AMA by, for example, always having a third person in the
room when he examines a patient. The letter, however, makes no reference to AMA
guidélinés. When Heiney objected at trial, the state argued that Foetisch was testifying as
a lay witness by “describing merely his practice and his knowledge of the [AMA] '

Guidelines for having chaperones in the room, specifically when the exam of a patient is
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- of a sensitive area.” The trial court found that “[s]o long as [the state] is not inquiring
with the specific question of an expert, and * * * what is required * *_ * [Foetisch]
certainly is allowed to testify [in his capacity as a lay witness].” We agree that such lay
testimony is permissible. State v. Lewis, 192 Ohio App.3d 153, 2011-Ohio-187, ?48»
NE2d 487;, il 723 7(5t1<1 i)lst) We 7ﬁn;1 that i;"oe;iﬁch’s te;timony relating to the AMA
guidelihes was confined to his own experience and training, and he was not asked to
render an expert opinion beyond his own practice.

{9 80} Second, Heiney complains that Foetisch should not have been allowed to
testify that he, as a practicing orthopedic surgeon, has never found it medically necessary
to give a patient a breast exam. This testimony was not beyond the scope of the Crim.R.
16(K) letter, which expressly states that Foetisch “has never found it medically necessary
to give a patient of his a breast exam * * * [and that he] does not consider it a typical
course of practice for an orthopedic doctor to perform breast exams.”

{q] 81} Finally, Heiney claims that Foetisch was somehow allowed to provide
expert testimony “regarding the complaint [M.S.] filed with the medical board.” We
disagree. The objection that Heiney relies upon concerned Foetisch’s testimony
regarding his own “patient scheduling worksheet” which contains a notation that M.S.
“called inquiring about procedure for [shoulder] exams as treated with another ortho with
each visit\becoming increasingly invasive and inappropriate. Pt was quite tearful.” This
was not expert testimony and, in fact, it did not even reference M.S.’s medical board

complaint.
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{91 82} .In sum, Foetisch did not offer any expert opinions beyond the scope of the

letter. |
B. Heiney’s Cross-Examination of Foetisch

{4] 83} Heiney also clai‘rfls ’Fhat t}}é trial court improperly limited his right to cross-
examine Foetisch. A trial court “shall exercise reasonable control over the mode and
order of interrogating witnesses and presenting evidence so as to (1) make the
interrogation and presentation effective for the ascertainment of the truth [and] (2) avoid
needless consumption of time.” Evid.R. 611(A)(1) and (2). The trial court has broad
discretion to limit cross-examination. State v. Treesh, 90 Ohio St.3d 460, 480, 739
N.E.2d 749 (2001).

{q] 84} First, Heiney complains that the trial court “would not allow defense
counsel to cross-examine Foetisch with the [state’s] summary.” We disagree. As
Heiney’s counsel Began to cross-examine Foetisch regarding the letter, the state objected,
and Heiney’s counsel told the judge that he merely intended to “ask him if he participated
in the drafting and preparationvof that letter.” Heiney’s counsel was then allowed to use
the letter to cross-examine Foetisch exactly as he intended.

{9 85} Heiney also complains that he was precluded from fully cross-examining
Foetisch with regard to his “bias and poséible motivations.” During his cross—l
examination, Foetisch admitted that he could be considered to be in “competition” with
Heiney, that he is not friends with Heiney, and that Heiney has published more scholarly
articles than he.. The state then objected to extended questioning regarding the relevant

qualifications and accomplishments of Foetish and Heiney, arguing that “the defense is
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attempting to beef up the credibility of the defendant without having the defendant
testify.” Tﬁe trial court agreed, but allowed Heiney to proffer such evidence into the
record.

{94 86} We fail to understaqd hoyv the p{offe_rgd evidence, which exhaustively
c;etails all of the relative professional accomplishmenfs of Heiney and Foetisch (e.g.,
Heiney teaches courses in orthopedic surgery but Foetisch does not; Heiney has
published twenty-four articles on orthopedic surgery while Foetsch has pﬁblished only
four; etc.) is pfobative of “bias” or “motive.” Regardless, Heiney’s right to cross-
examine is not unlimited. . We find that Heiney’s counsel adequately established a
potential for bias—i.e., Heiney and Foetish were “competitors” and not friends—and the
jury had sufficient information to make a discriminating appraisal of Foetisch’s motives
and bias.

{§/ 87} Heiney also argues that the trial court improperly precluded him from using
medical journals and scholarly articles for the purpose of demonstrating that Heiney’s
examination techniques, while perhaps different ﬁom those employed by Foetisch, were
“in accordance with authoritative text books.” We disagree. The trial court allowed
Heiney to publish to the jury and to question Foetisch with 17 such exhibits (exhibits C
through S), but curtailed their uée after that. The court did not err in preventing further
repetitive testimony and limiting an already lengthy cross-examination. See Treesh at
480, (a trial court may limit cross-examination to avoid repetitive testimony).ﬁ

{q] 88} For all of these reasons, Heiney’s sixth assignment of error is not well-

taken.
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S. Sufficiency of the Evidence: Gross Sexual Imposition

{9 89} Next, we consider whether the trial court erred by denying Heiney’s motion
for acquittal under Crim.R. 29(A) with respect to his convictions for gross sexual
imposifticﬁmﬁ under Rv.C. 29707.075(4)( 1) (first assignment of err,or,,f‘Efr_or ).

{9 90} Heiney was convicted of two counts of gross sexual imposition under R.C.
2907.05(A)(1), which provides that “[n]o person shall have sexual contact with another
* ok ok wherf* * * [t]he offender purposely compels the other person * * * to submit by
force or threat of force.” (emphasis added). Heiney argues that there was insufficient
evidence of “sexual contact” and “force or threat of force.”

| A. “Sexual Contact”

{9/ 91} Heiney claims that there.was insufficient evidence of “sexual contact”
because there was no evidence that he touched M.S. or K.O. for purposes of sexual
gratification.

{992} “Sexual contact” is defined as “any touching of an erogenous zone of
another, including without limitation the thigh, geﬁitals, buttock, pubic region, or, if the
person is a female, a breast, for the purpose of éexually arousing or gratifying either
peréon.” R.C.2907.01(B). The state was not required to show that Heiney was actually

~ sexually aroused or gratified, but that he touched M.S. and K.O. for that purpose. State v.
- Brown, 3d Dist. Hardin No. 6-12-01, 2012-Ohio-3904, ¢ 21. In the absence of direct
testimony regarding sexual arousal or gratification, “the trier of fact may infer a purpose
of sexual arousal or gratification from the type, nature and circumstances of the contact,

along with the personality of the defendant. F rom these facts, the trier of facts may infer
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what the defendant’s motivation was in making the physical contact with the victim.”
(Citations omitted.) State v. S.H.W., 2d Dist. Greene No. 2015-CA-25, 2016-Ohio-841,

162.

{9 93} Heiney argues that such evidence is completely lacking. In support,

Heiné}-/ arg;lés that all of the touching occurred during medical examinations in which
Heiney maintained a “professional demeanor,” and that Heiney did not ask M.S. or K.O.
to “keep quiet” about anything. Heiney also argues that neither witness ob§ewed Heiney
display any obvious type of sexual arousal, such as an erection.

{9/ 94} While Heiney’s arguments highlight evidence that he touched M.S. and
K.O. for legitimate medical purpo;es, his arguments do not ﬁegate the presence of
countervailing evidence in the record that, if believed by the jury, established that Heiney
touched M.S. and K.O. for his own sexual gratification. For example, Foetisch testified
that, as an orthopedic surgeon, he has never found it medically necessary to give a patient
a breast exam, place gauze in the bra of a patient who is receiving a shoulder injection, or
remove a patient’s underwear during an examination. And, as discussed, three separate
witnesses—C.G., S.E., and L.G.—offered testimony regarding similar acts by Heiney and
their testimony was properly admissible under Evid.R. 404(B) because it was probative
of Heiney’s actual “intent” when he touched M.S. and K.O. in similar ways—i.e., that his
“intent” was for purposes of sexual gratification. See, e.g., State v. Roy, 9th Dist. Lz)rain
No. 13CA010404, 2014-Ohio-5186, 9 62 (finding “other act” testimony was relevant in

action against physician for gross sexual imposition because it tended to disprove that the
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breast exams were for legitimate medical purposes and, instead, were performed for
sexual arousal or gratification.).

{9 95} Moreover, evidence that Heiney acted with a nefarious purpose may be

inferred from Heiney himself. During his interviews, Heiney asserted that he always
wéa;s glo{/es aﬁd aslgs p‘érmiss'ion befére toﬁéhiné a> batient’s sensitive areas, there is no
reason to perform ;1 chest exam unless a patient complains of pain radiating to or from the
chest area, and there is no reason to expoée a patient’s full buttocks if the patient’s
complaints are limited to the low back or SI joint. And yet, according to M.S., Heiney
pushed and squeezed her entire breast with his bare hand, and did not ask permission
before pulling her bra cup away and placing gauze under her exposed breast. And,
according to K.O., Heiney did not ask for permission before removing her pants and
underwear; Heiney fully exposing her buttocks and vagina; Heiney touched her vagina
with bare hands and without any explanation or warning; and Heiney touched her full
breast, without gloves, despite the absencg of any complaint by her of pain or
inflammation there. |

{§ 96} We find, examining the evidence in the light most favorable to the state,
that there was sufﬁcient evidence that Heiney’s contact Wifh M.S.’s and K.O.’s
erogenous areas was for the purpose of sexual arousal or gratification.

B. “Force or Threat of Force”
{9 97} Heiney also argues insufﬁcient.evidence of “force or threat of force.”

“Force” is expressly defined by the Revised Code as “any violence, compulsion, or
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constraint physically exerted by any means upon or against a person or thing.” R.C.

2901.01(A)(1). ,7

{9/ 98} “Any,” as used in R.C. 2901.01(A)(1), is an adjective. “‘As an adjective,
~ ‘any’ is defined as: ‘[o]ne or some, regardless of kind, quantity, or number; an __
indeterminate number or amount.’” State v. Euton, 3d Dist. Auglaize No. 2-06-35, 2007-
Ohio-6704, 9 60, quoting The American Heritage Dictionary (2nd College Ed.1985) 117.
“[T]he insertion of the word ‘any’ into the definition of ‘force,’ recognizes that different
degrees and manners of force are used in various crimes with various victims.” State v.
Lillard, 8th Dist.FCuyahoga No. 69242, 1996 Ohio App. LEXIS 2150, *15 (May 23,
1996).

{9199} “Violence” is defined, in part, as “[t]he use of physical force” or
“Ip]hysical force exerted for fhe purpose of violating, damaging, or abusing.” State v.
Stevens, 3d Dist. Allen No. 1-14-58, 2016-Ohio-446, 9 19, quoting Black’s Law
Dictionary 1801 (14" Ed.2014) and The American Heritage Dictionary at 1350.

{9 100} “Compulsion” means “[t]he act of compelling; the quality, state, or
condition of being compelled.” Stevens at § 19, quoting Black’s at 348. “Compulsion can
take other forms than physiéal force; but in whatever form it appears* * * [i]t can best be
considered under the heads of obedience to orders, material coercion, duress per minas,

and necessity.” Id., quoting Turner, Kenny’s Outlines of Criminal Law 54 (16th

Ed.1952).
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{§101} “Constraint” means “state of being checked, restricted, or compelled to
avoid or perform some action.” Merriam Webster’s Collegiate Dictionary 248 (10th
Ed.1996).

{9102} Importantly, the plain language of R.C. 2907.05(A)(1)requires a causal
connection between the defendant’s use of “force or threat of force” and the victim’s
“submission” to the sexual contact. “Submit” means “a. to yield oneself to the authority
or will of another: SURRENDER; b. to permit oneself to be subjected to something.”
Merriam Webster’s Collegiate Dictionary 1173 (10th EA.1996). Accordingly, the
essential issue is whether the perpetrator’s exertion of any amount of “force or threat of
force” was sufficient to overcome the will of the victim. State v. Wine, 3d Dist. Auglaize
No. 2-12-01, 2012-Ohio-2837, § 49, quoting State v. Eskridge, 38 Ohio St.3d 56, 58-59,
526 N.E.2d 304 (1988) (stating that R.C. 2907.05(A)(1) requires more than “force
necessary to facilitate the act”—i.e., the sexual contact itself—and, instead requires
“force or threat of force sufficient to overcome the will of the victim.”).

{9 103} Heiney argues that R.C. 2907.05 does not criminalize sexual contact
ba§ed on any special posit?on of trust, such as the doctor-patient relationship, and there
was no evidence that he “ever tried to force or restrain [M.S. or K.O.] in any way or even
verbalized a threat.” In response, the state argues that Heiney is in “a position of
éuthority” as a medical professional and, accordingly, the force may be “subtle and
péychological” under the Supreme Court of Ohio’s decision State v. Eskridge, 38 Ohio
St.3d 56, 526 N.E.2d 304 (1988). Heiney claims, however, that Eskridge has been |

limited to cases of parent-child sexual abuse. Finally, the state also argues that, even if
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Eskridge is inapplicable, Heiney’s physical manipulation of the victims’ clothing was
sufficient physical “force.”
{9] 104} In Eskridge, a father was accused of raping his four-year-old daughter.

When considering the force element of rape, the court recognized that coercion is

Airilhereint irrlr;[he pa;ént-child reia;fionship anid stated fhat “forc‘erneed not be overt énd
physically brutal, but can be subtle and psychological.” Id. at 58-59.

{9 105} Four years later, however, the Supreme Court of Ohio issued State v.
Schaim, 65 Ohio St.3d 51, 600 N.E.2d 661 (1992), in which the court considerea whether
the defendant could be convicted for the forcible rape of his adult daughter, where the
only alleged “force” was psychological compulsion. The court found that psychological
compulsion was }insufﬁcient “force,” and clarified that Eskridge was “based solely on the
recognition of the amount of control that parents have over their children, particularly
young children.” Id. at 55. Then, without any analysis of the statutory components of
“force” under R.C. 2901.01(A)(1), the court held that “[a] defendant purposefully
compels another to submit to sexual conduct byAforce or threat of force if the defendant
uses physical force against that person, or creates the belief that physical férce will be
used if the victim does not submit.” Id. at paragraph one of syllabus (emphasis added).

{4106} A few years after Schaim, the Supreme Court of Ohio revisited the issue
of “force” in State v. 'Dye,_ 82 Ohio St.3d 323, 695 N.E.2d 763 (1998). In Dye, the
defendant, a -44;year-old non-relative, cared for a 9-year-old boy on a weekly basis in his
home. The issue was whether the defendant could be convicted of rap'mg'that child

“without evidence of express threat of harm or evidence of significant physical restraint.”
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. The defendant argued that Eskridge was inapplicable due to the absence of a parent—child
relationship, but the court disagreed, stating that Eskridge was applicable in cases
involving children and “an.important figure of authority.” Id. at 767, quoting Eskridge at

59. The court noted that although defendant was not the victim’s parent, he “stood in a

position of authority over him” and “the evidence of psychological force is substantial.”
Id. The court also “reéognize[d] that it 1s neaﬂy impossible to imagine the rape of a child
without force involved.” Id. at 766.

{9 107} Our revif:w of Ohio case law indicates that, following the subsequent
decisions of Schaim and Dye, the recognition of the .l,ega.l sufficiency of mere “subtle and
psychological” force under Eskridge—which is, By its very nature, neither physical force
nor threat of physical force, as required under Schaim—has been liniitéd to cases of rape
or gross sexual imposition involving a defendant §vith some type of pvarent.al or similar
authority over a child, or situations involving closely-analogous rélationships of disparate
pdwér between the defendant and victim. See, e.g., State v. Fortson, 8th Dist. Cuyahoga
Delawére No. 92337, 2010-Ohi0-23371,‘1[ 86 (extending “the Eskridge rule” regarding
“subtle and péychological” force to abuse by a correctional officer against female
inmates); State v. Oddi, 5th Dist. No. 02CAA01005, 2002-Ohio-5926, § 57 (extending
Eskridge to sustain GSI conviction agéinst drivers educatibn instructor who, “[a]lthough
not a parent, or in loco parentis, appellant was certainly in a position of authority” ovér “a
child of ﬁfteeh-an_d-a-half.”). | |

{9/ 108} But, separate and apart from the Suprerﬁe Court of Ohio’s recoénition of

the sufficiency of mere “subtle and psy‘i:hblogical” force in Eskridge, the court also stated
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in that same opinion that “[a]s long as it can be shown that the * * * victim’s will was
overcome by fear or duress, the forcible element of rape can be established.” ESkridge,
38 Ohio St.3d at 58, 526 N.E.2d 304. “[TThe Court’s statement regarding overcoming the
victim’s will was not spe01ﬁed to apply only to posmon of authorlty over ch11dren cases.
M It was set forth as general law.” State v. Rupp, 7th Dist. Mahoning No 05MA166, 2007-

Ohio-1561, 9 28; Accord, State v. Wine, 3d Dist. Auglaize No. 2-12-01, 20 1 2-Ohio-2837,
| 9 40. Indeed, whether “the victim’s will was overcome by fear or duress"’ was the key
inquiry in three analogous cases involving allegations of sexual misconduct by medical
providers: State v. Pordash, 9th Dis‘;. Lorain No. 04CA008480, 2004-Ohio-6081, q 12;
State v. Dew, 7th Dist. Mahoning No 08 MA 62, '2009-Ohio-6537, ﬂ‘i 109; and State v.
Roy, 9th Dist. Lorain No. 13CA010404, 2014-Ohio-5 186, § 36.

{'ﬂ 109} In Pordash, the Ninth District reviewed the case of a chiropracth
convicted on three counfs_of forcible rape against three different women. In each
instance, the defendant-chiropractor inserted his finger into the female patient’s vagina
during a treatment session and while the patient was laying on the examination table. The
court stated that although “the doctor-patient relationship does not create an inference of
force, that is not to say that it is entirely irrelevant. The relationship of the parties is a
relevant fact when examining whether the element of force has been proven.” Pordash at
9 12, citing E&kridge at 58. “As long as it can be shown that the rape victim’s will was
overcome by fear or duress, the forcible element of rape can be established.” Id., quoting
Eskridge at 59. The Pordash court found sufficient evidence of force because each

victim testified that they experienced “intense fear” during these encounters because
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“each victim knew of Appellant’s extensive background in martial arts” and “feared that
any resistance would lead to serioﬁs bodily harm.” Id. at q 12.

{9/ 110} In Dew, the Seventh District considered a defendant-chiropractor who was
~ _convicted, among other things,-of GSI against “Patient B” and forcible rape against
“Patient C.” The court found insufficient e\~/idence as to both.

{9 111} “Patient B” testiﬁegfthat during a chiropractic treatr'nent‘ session, the
defendant pulled down her underwear to massage her bare buttocks, while commenting
that she must have worn matching undergarments for his benefit. During a subsequent
visit, the defendant strapped Paﬁent B to the examination table by her ankles. Then,
while she was face-down, he massaged her and “ran his fingertips along the sides of her
bare breasts in a tickling motion. She said she was scared and froze, afraid to move.” Id.
at 9 38. The court found that this was insufﬁcient evidence of force because “Patient B
never stated she believed Dew would cause her contemporaneous harm if she resisted his
touching.” Id. at§117. The cvourt found that, unlike the Pordash victims, Patient B’s
subjective fear was not enough because there was no evidence of an implicit “threat of
force.” That is, “[t]here was no evidence of an attempt to frighten Patient B or to imply
that resistance would lead to force.” Id. at § 119.

{9 112} We find that the Seventh District’s analysis, however, improperly equates
“force” with “violence” alone—even though “force” also includes “any” amount of
physically-exerted “compulsion” or “constraint.” R.C. 2901.01(A)(1). This seems to
have caused the court to ignore evidence of physical “constraint”—i.e., Patient B was

physically strapped to the examination table—although it noted elsewhere in its opinion
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that the strap was “only around her ankles and it would have been easy to slip it on or
off.” Id. at 140. But, R.C.2901.01(A)(1) says “any violence, compulsion, or constraint
physically exerted by any means” is sufﬁciént to establish force—thus even a minimal
“constraint” is sufficient. N
. 7{ﬁ] 1{3} Thé oihér patient m bev;), “Praéi;arilt é,” alleged that Dew had raped her
during a chiropractic exam. Patient C testified that the defendant performed several
“internal coccyx adjustments,” performed digitally through the rectum, to relieve her
tailbone pain. During three of these adjustments, the defendant inserted his finger in her
vagina while she was lying face-down on the examination table. Id. at §31-34. The
patient testified that she consented to the vaginal “adjustments” because she trusted him
as a doctor. Id. °

{9 114} The Dew court noted that “the state did not advance much of an argument
about force with regard to the rape of Patient C, other than asserting that the ‘force’ stems
from the fact that Dew exceeded the scope of proper treatment” and it concluded that
even though the doctor “may have used fraud or deception to secure Patient C’s consent
* * * this does not satisfy the force element of rape.” Id. at § 123. The court found
insufficient evidence of force because Patient C “never said she feared Dew, ‘was
intimidated by him, or that she believed resistance would lead Dew to cause her harm.”
Id. at § 123. But, as with Patient B, the Seventh District’s analysis improperly focused on
thé “violence” aspect of force while ignoring that force also includes any amount of

coercion or constraint physically exerted by any means, R.C. 2901.01(A)(1);

2907.05(A)(1), of which there may have been evidence in the record.
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{91 115} Finally, in Roy, the Ninth District addressed alleged improper sexual
coﬁtact by a defendant physfcian against three adult women: Annette, Jocelyn, and
Jolene. |

{9 116} Annett? aqd J S)celyn Werrewboth potential employees in Roy’s medical -
office. On Annette’s first day on the job as a medical assistant in Roy’s office, he told
her that she would need a physical exam to work there. During the exam, he pulled down
her bra and fondled her breé'sts. Id. at 1 10-13. Annette testified that he later put an arm
around her, and she tried to step away to some degree and that Roy‘ then blocked the
doorway. Id.

{9117} ] ocelyn testified that she came to the defendant’s medical office for an
after-hours job interview. No one else was present. Roy told her that he would need to
give her a physical exam as part of the application. She testified that Roy was standing in
front of her as he took her blood pressure, and she could feel that he had an erection
“rubbing on her knee.” She testified that she did not leave or ask Roy to stop because she
. was afraid. Later in the medical exam, he unsnapped her bra and gropéd her breasts
while she was laying on the exam table and he was positioned between her and the door.
He later asked her to pull her pants down to hgr knees, which she did, and he rubbed the
inside of her‘ legs withl his hands. Id. at § 16-23.

{9 118} The court found sufficient evidence to support the GSI convictions with
regard to Annette and Jocelyn because both women were isolated in the closed
examination room, where Roy was positioned between them and the door. The court

noted that “the relationship of the parties is a relevant fact when examining whether the
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element of force has been proven.” Id. at § 35 quoting Pordash, 9th Dist. Lorain No.
04CA008480, 2004-Ohio-6081, at § 12. The court noted that Roy was a potential
employer for both women, and “was in the position to either help or hinder them in their
_ pursuit of their profes_siqnél,ggals,” and that he touched the women “in his capacity asa - - -
practicing physician, a position of trust.” Id. The court found that there was sufficient
evident that Roy employed “either compulsion or constraint to compel Annette and
Jocelyn to submit” to the sexual contact.

{9 119} The third adult victim, Jolene, regularly visited Roy’s family practice as a
patient. On one instance, she said that while Dr. Roy listened to her heart, he set down his
stethoscope and reached under her shirt and bra and fondled her breasts. “She stated she
remained silent because she was scared and did not want to accuse a doctor of touching
her inappropriately if she was misinterpreting the .situation.” Id. at 7 30. Jolene went
back to Roy for another appointment, and he again squeezed her breasts in the same
manner as before. Both times, Roy “did not tell her that he was going to touch her
breasts or explain why it would be necessary for him to do so.” Id. at § 31.

{‘ﬂ 120} The Roy court found insufficient “force” to sustain the GSI conviction
relating to Jolene because “[a]lthough she testified that Roy made her uncomfortable, she
did not testify that she tried to pull away from him or vocalized her discomfort durjng the
exams.” Id. at 1 40. The court also stated that it felt constrained by the fact that R.C.
2907.05 does not explicitly “criminalize sexual contact based on any special position of
trust that the offender may occupy,” such as a physician. Id. at J44. We find several.

problems with this analysis.
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{9 121} First,\ in order to prove force, “a victim need not prove physical resistance
to the offender.” R.C. 2907.05(D). Nor is a victim required to “vocalize” their fear or
duress. Wﬁether'a victim physically resists or vocalizes any fear is merely probative of
force, but nqt {‘equirgd for a 'fimdirngﬂ oﬁf force. See, e.g., State v. Stevens, 3d Dist. No. 1--
14-58, 2016-Ohio-446, 9 25, quoting State v. Henry, 3d Dist. Seneca No. 13-08-10, 2009-
Ohio-3535 (éhaw, J., disse_nting) (stating that the victim’s resistance can be used “to infer
any force of threat of force on the part of the defendant” and “the degree of force
necessary for [the victim] to get away from [the defendant] is further indication of the
degree of force being used by [the defendant] to perpetrate the offense.”).

{9 122} Second, although wé agree that the doctor-patient relationship does not
create an inference of force, there is no question that “[t]he relationship of the parties is a
relevant fact when examining whether the element of force has been préven.” Roy. atq
35. Thus, the doctor-patient relationship is still a relevant factor to determine whether
any amount of violence, compulsion, or constraint (or threat thereof) was sufficient to
cause the victim “to submit” to sexual contact. And given the unique nature of the
doctor-patient relationship, it is likely that a victim-patient will “submit” to sexual
contact during a medical examination upon even the slightest amount of physical force,
even though the same amount of force would be insufficient to cause a victim to submit
within the context of a different relationship. “While an inappropriate touch would be

“cause for alarm if performed by an ordinary member of society, few would question the
same touch if it occurred during a doctor’s examination.” Id. at §45. The law is clear:

any amount of physical force or threat of physical force, however slight, is sufficient to
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support a GSI conviction, and “force is a relative term, which depends on the totality of
the circumstances in a given case.” Rupp, 7th Dist. Mahoning No. 05MA 166, 2007-Ohio-
2837 at 49. We now turn to the two alleged victims in this case: M.S. and K.O.
{9 123} The state alleged that Heiney éommitted GSI against M.S. during her final
appointment on February 12, 2015. M. alleged that Heiney fondled her breasts three
times. First, he asked M.S. for permission to perform a “breast exam,” ostensibly to see
if the pain in he.r arm was sémehow radiating from her bfeést, where she felt no pain.
She agreed. Heiney then pulled the cup of her bra down, Wﬁich completely exposed her
‘breast, aﬁd he pushed and squeezed her breast with his bare haﬁd. He later asked for her
permission to examine her breast again, and then he “pushed on [her breast] a bcouple
times.” Finally, before giving MS an injection in her arm, Heiney pulled the cup of her
bra away from her body, and placed a piece of ‘gauze “deep inside [M.S.’s] bra under
[her] breast” with his bare hand. No one was in the examination room at the time.
Heiney was standing between M.S. and the door. M.S. testified that although she did not
Vocaliie her distress or physically resist, Heiney’s conduct made her feel
“uncomfortable” and “embarrassed * * * angry [and] ashamed.”

Aq 12°4} We find that Heiney’s repeated manipulation and movement of M.S.’s
bra, while examining her in closed room without anyone else present, and while standing
between M.S. and thé door, is sufficient evidence of a physical “compulsion” or
“constraint” that was separate and apart from the sexual contact itself. “Courts have
found the element of force satisfied when the state presented evidence that the defendant

manipulated or moved the _Victim’s body or clothing* * *” State v. Fouts, 4th Dist.
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Wéshingt_on No. 15CA2S, 2016-Ohio-1104, § 78 (Citing cases). The facts rélating to
M.S. are most analogous to patient “Annette” in Roy, where Roy pulled down Annette’s
bra, in a closed exam room, and fondled her breasts. Roy, 9th Dist. Lorain No.
13CA010404, 2014-Ohio-5186, at 9 10-13 . }Anne'tte gl§0 §imi1arly ;estiﬁedﬁthat “she
ﬁever told Royﬁ éhé was uncomfortable during the exam because he was a doctor and
doctors are sui)posed to be trustworthy.” Id. at § 11. Moreover, this case is unlike
“Patient C” in Dew, where the court noted that the use of fraud or deception to secure
Patient C’s consent to the unnecessary “vaginal adjustment” was, by }‘tself, insufficient of
force. Dew, 7th Dist. Mahoning No. 08 MA 62, 2009-Ohio-6537, 9 124. There, unlike
here, the state merely argued that Dew exceeded the scope of consent; it did not advance
a theory of physical force that was separate from the sexual conduct itself. Id at 9 123.
And, even if we assume that M.S.’s additional Verlv)al‘ éonsent to the two “breast exams”
is somehow relevant to the analysis, Heiney did not ask for permission before he pulled
her bra away and pushed a piece of gauze under her breast.

{9 125} Turning to K.O., during the examination in the closed room, Heiney
directed her to take her arm out of her sleeve and bra strap. Heiney then held K.O.’s left
arm with one of his hands and with his other hand, he pulled down her bra, exposed her
breast and gave her a “breast exam.” Later, while examining her low.back, K.O. testified
that Heiney “grabbed my pants and my underwear and pulled them down to right above
my knees, and then started to feel around on my side and in my upper thigh region where

his fingers kind of brushed against my private area.”
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{9/ 126} Similar to M.S., we find that any rational trier of fact could have found
that Heiney exercised some physical “compulsion” or “constraint” over K.O. by
manipulating and removing articles of clothing—her bra, pants, and underwear—while in
a closed room with no one else present. This physical manipulation of clothing required
force, however minimal, beyond that inherent in the act of the sexual contact itself.
Moreover, this minimal physical force was sufficient given the ltotality of the
circumstances, including the nature of the parties’ doctor-patient relationshi;;.

{4/ 127} We therefore find Heiney’s first assignment of error (“Error I”’) not well-
taken.

6. Manifest Weight: Gross Sexual Imposition

{q] 128} In his second assignment of error, (“Error II”’) Heiney argues that his
convictions for gross sexual imposition are against the manifest weight of the evidence.

{9 129} In support, Heiney emphasizes evidence that, he claims, establishes.the
medical necessity for the exams. For example, he asserts that he used the “least invasive
treatment;” was “respectful;” asked his patients for permission beforé examining them;
that he was “not alone with patients [and his] staff was welcome to come and go;” and
thaf exam room doors were always unlocked. He adds that none of the witnesses
expressed discomfort during their respective examinations.

{9 130} Although. such evidence was before the jury, we must extend special
deferenée to the fact finder’s credibility determinations, given that it is the fact finder
who has the benefit of seeing the witnesses testify, observing their facial expressions and

body language, hearing their voice inflections, and discerning qualities such as hesitancy,
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equivocation, and candor. State v. Fell, 6th Dist. Lucas No. L-10-1162, 2012-Ohio-616,
9 14. The jury was free to choose which witnesses to credit and how to intgrpret the
evidence before it. None of the arguments advanced by Heiney undermine the jury’s
_ultimate conclusion that the state proved all of the elements of gross sexual imposition
against M.S. and K.O. beyond a reasonable doubt.

{4 131} In addition, While Heiney also argues that the verdict was against the
manifest weight because Evid.R. 404(B) testimony was allowed “for fnurky reasons” and
Foetisch should not have been allowed to testify as an expert, we have already addressed
and rejected those arguments above. Heiney’s second assignment of error is not well-
taken.

7. Jury Instruction on “Force or Threat of Force”

{4 132} In his eleventh assignment of error (“Error XI”), Heiney a]leges that the
trial court erred in instructing the jury on the issue of “force or threat of force.” Heiney
argues that the jury instruction improperly allowed the jury to “imply that there was
psychological ‘pressure’ created by the doctor-patient relationship and this could be
interpreted to be ‘force’ by ‘compulsion.’”

{9 133} A trial court is “obligated to provide jury instructions that correctly and
completely state the law” when those instructions are “warranted by the evidence
présented in a case.” Cromer v. Children’s Hosp. Med. Ctr. of Akron, 142 Ohio St.3d
257, 2015-Ohio-229, 29 N.E.3d 921, 9 22. While we afford trial courts “broad dispretion

(139

to decide how to fashion jury instructions,” we still require courts to “‘give the jury all

instructions which are relevant and necessary for the jury to weigh the evidence and
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discharge its duty as the fact finder.”” State v. White, 142 Ohio St.3d 277, 2015-Ohio-
492, 29 N.E.3d 939, 9 46, quoting State v. Comen, 50 Ohio St.3d 206, 553 N.E.2d 640
(1990), paragraph two of the syllabus. While an appellate court reviews a trial court’s
refusal to give a requested- jury-instruction for abuse of discretion, an appellate court
applies a de novo review to determine whether a disputed jury instructior; correctly stated
the applicable law. State v. Reyes-Rosales, 4th Dist. Adams No. 15CA1010, 2016-Ohio-
3338, §30; Cromer at 9 22 (“The question of whether a jury instruction is legally correct
and factually Warranted is subject to de novo review.”).

{9 134} The trial gave the following instruction on “force”:

Force means any violence, compulsion, or constraint physically

exerted by any hleans upon or against a person or thing. A victim need not

prove physical resistance to prove force. As long as the state shows that the

defendant overcame the victim’s will by fear or duress, it has established

the force elemént. Psychological pressure — the force need not be overt or

physically brutal. S"ub_tle or psychological pressure that causes a victim to

be overcome by fear or duress constitutes force; * * ¥ Dr./Patient

relationship — wﬁile the doctor-patient relationship does not create an

inference of force, you rhay consider such relationship between the parties

as a relevant factor in determining whether thé victim’s will was overcome

by fear or duress. The sufficiency of force depends upon the totality of the

circumstances including the medical professional/patient relationship.

(Emphasis added.)
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{9 135} As we have already discussed at length above, the italicized statement
regarding the adequacy of mere “subtle or psychological pressure” as sufficient “force” is
the so-called “Eskridge rule,” which has been applied to sexual abuse cases involving a
- defendant with parental or similar authority over a child, and has been extended to ..
situations involving closely-analogous relationships between an authority figure and
victim. See, e.g. State v. Stober, 3d Dist. Putnam No. 12-13-09, 2014-Ohio-1568, § 37-39
(coach/teachér and student); Fortson, 8th Dist. Cuyahoga No. 92337, 2010-Ohio-2337,

9 86 (correctional officer and female inmvate);k 0ddi, 5th Dist. Delaware No.
02CAA01005, 2002-Ohio-5926, § 57 (driving instructor and student). As established by
the Supreme Court of Ohio in Schaim, there must be some physical force, or threat of
physical force, apart from the sexual contact. Schaim, 65 Ohio St.3d-at paragraph one of
syllébus, 600 N.E.2d 661. Because this case does not concern a parent-child or similar
relationship of authority, the trial court’s inclusion of the one sentence encompassing the
“Eskridge rule” was error.

{9 136} Where there are errors within a jury instruction, “a reviewing court must
consider the jury charge as a whole and ‘must determine whether the jury charge
probably misled the jury in a matter materially affecting the complaining party’s
substantial rights.”” Kokitka v. Ford Motor Co., 73 Ohio St.3d 89, 93, 642 N.E.2d 67.11)
(1995), quoting Becker v. Lake Cty. Mem. Hosp. W., 53 Ohio St.3d 202, 208, 560 N.E.2d
165 (1990).

{1137} We find it unlikely that the trial court’s inclusion of one sentence

encompassing the inapplicable “Eskridge rule” misled the jury in a manner affecting
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Heiney’s substantial rights. The remainder of the disputed jury instruction correctly and
accurately states the applicable law as applied to the facts of this case, which we
discussed at length when considering the sufficiency of the evidence supporting “force or
th;g:gt of force.” Most importantly, the trial court correctly stated that “the doctor-patient
relationship does not create an inference of force,” but that it is “a relevant factor in
determining whether the victim’s will was overcome by fear or duress.”

{4 138} Moreover, it is unlikely that the jury relied upon the in'applicable sentence
to find non-physical force, aloné, supported the GSI convictions because the state
correctly argued the preSenge of physical force. In its closing, the state argued:

So what evidénce of force has been presented to you throughout the

course of this trial? Let’s start with [M.S.] Itis true that Jake Heiney asked

for her permission before he palpated her breast tissue and gave her that

breast exam. * * * Jake Heiney did not, however, ask for her permission

when he pulled her bra away from her breasts and shoved that gahze into

the cup of her bra with no gloves on. With no' one else in the room, Dr.

Heiney positioned between ﬁer and the door, and that door closed. He

pulled her bra away, he exposed her breasté, and he placed that gauze

underneath her breast while commenting on her white bra. It was subtle, it

was slight, but it was force. She trusted him.

So what about [K.O.]? What evidence of force was presented in

[her] case? Here it’s muéh more obvious. Dr. Heiney never asked for her

permission before he touched her breasts. He just pulled down her bra and
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- felt her up three separate times. And when she was bent over touching her
toes and he yanked down her pants and her underwear, he didn’t ask for her

permission. He didn’t warn her. He didn’t tell her why he was doing it.

He just did it.

A{i} 139} Thus, l;ecauée the remainder of the jury instruction was legally' correct
and applicable to the facts, and because the state properly argued that physical force
supported the GSI convictions, we find that the trial court’s inclusion of the one sentence
relating to the inapplicable “Eskridge rule” was harmless error. Accordingly, the
eleventh assignment of error (Error XI) is not well-taken.

8. The Admissibility of Audiotaped Interview

{§] 140} Heiney’s third assignment of error (“Error III”’) concerns his audiotaped
interview by investigators Bliss and Yoakham from the State Medical Board of Ohio.
Heiney claims that the trial court erred when it allowed the audiotaped interview to be -
played for the jury because (1) Heiney’s own statements were inadmissible hearsay given
that he “said nothing against his interest,” (2) Yoakham improperly commented on
Heiney’s veracity, and (3) the adrhission of Yoakham’s recorded comments violated his
fight to confront Yoakham as an adverse witness.

{q] 141} First, Heiney did not object to the admission of his own recorded
statements into evidence. Instead, Heiney’s trial counsel affirmatively stated that “there’s
just a couple parts of the transcript thaf are in issue,” and then proceeded to object to only
those portions of the transcript that cqntained Yoakham’s statements. Accordingly, we
must review the trial court’s admission of Heiney’s own statements for plain error. State
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v. Jackson, 92 Ohio St.3d 436, 438, 751 N.E.2d 946 (2001). An error “does not
constitute a plain error or defect under Crim.R. 52(B) unless, but for the error, the
outcome of the trial clearly would have been otherwise.” State v. Long, 53 Ohio St.2d
91', 372 N.E.2d 804 (1978), paragraph two of the syllabus. .

{q] 142} It is well established that an 6ut-of-,court admission by a party is an
express exceptidn to the hearsay rule. Under Evid.R. 801(D)(2)(a), “[a] statement is not
hearsay if * * * “[t]he statement is offered against a party and is * * * the party’s own
statement.” See e.g. State v. Edwards, 11th Dist. Lake No. 2012-L-034, 2013-Ohio-1290,
9 33. Moreover, Evid.R. 801(D)(2)(a) does not require the statement to be introduced
contradict the defendant’s position. State v. Johnson, 12th Dist. Butler No. CA2002-04-
100, 2003-Ohio-2540, 9 20-22. “Rather, it only requires.that the statement be offered
against [his] interest, in support of the state’s case.” Id. The trial court did not err by |
allowing the state to play Heiney’s own recorded statements for the jury.

{9 143} Heiney also argues that the trial court erred when it allowed the jury, over

his objection, to hear two separate comments by Yoakham: (1) “[t]his is [Myers’]
investigation. I’m just an (inaudible) * * * I gotta be honest with you. * * * There [are]
some questions that she asked you that your body language gave me concern about.”;
(2) “I think there’s some aspect of this interview where you were honest, and I think there
are aspects where you were not completely honest with us.” Heiney argues that
Yoakham improperly commented on Heiney’s credibility.

{9] 144} Heiney is ggnerally correct that “[a] police ofﬁéer’s opinion that an

accused is being untruthful is inadmissible.” State v. Davis, 116 Ohio St.3d 404, 2008-
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Ohio-2, 880 N.E.2d 31, § 122. Following Davis, courts have recognized the likelihood
that a jury will bLe unduly influenced by a police officer’s opinion regarding the
credibility of a witness. State v. Withrow, 11th Dist. Ashtabula No. 2011-A-0067, 2012-
Ohio-4887, 9 47 Thus, an officer’s statements that a-d\efendant was being “deceptive” or
“untruthful” are improper. State v. Carpenter, 12th Dist. Clermont No. CA2012-06-041,
2013-Ohio-1385, 9 23 (the trial court erred bsf admitting statements that “there was some
deception” by the defendant and that the !detective “was not getting the complete truth.”).
On the other hand, an officer’s observations regarding a defendant’s “demeanor” are not
improper.i Id. (finding statements that the defendant “appeared to be very nervbus” and
“guarded” during.his interview “was simply a comment about [defendant’s] demeanor.”)

{§] 145} With regard to Yoakham’s first comment—i.e., that Heiney’s “body
language” gave him some“‘concern”—we find that the comment was simply an
observation about Heiney’s demeanor and was not a comment on Heiney’s veracity. The
trial court did not err when it alldwed this statement to be heard by the jury.

{4 146} Yoakham’s second comment—i.e., that Heiney was not being
“completely honest”—is, however, problematic because it expresses Yoakham’s opinion
that Heiney was not beiﬁg truthful. The t_rial court should not have allowed the jﬁry to
hear that comment.

| {9 147} We find, however, that this was harmless error because there is no
reasonable possibility that this singl¢ comment contributed to Heiney’s conviction. State
v. Morris, 141 Ohio St.3d 399, 20714-Ohio-5052, 24 N.E.3d 1153, 9 28 (an error is

harmless only when “there is no reasonable possibility that the testimony contributed to

57.



Case: 3:21-cv-00501-DAP Doc #: 40-21 Filed: 09/07/22 58 of 71. PagelD #: 7374
App. 97

the accused’s conviction.”). As discussed within the context of the other assignments of

error, there was overwhelming evidence of Heiney’s guilt. See Ohio v. Kidder, 32 Ohio

St.3d 279, 283-284, 513 N.E.2d 311 (1987) (although the trial court should have redacted

the sheriff’s comment to the defendant that “you’re not telling the truth” during an

él'l;iigtapre‘d éusf(;aial interr(;gation that was presented to the jury, “[i]n this context, the
impact on the average jury would have been much less than the same statements made by
a police officer on the witness stand a‘t trial. Thus, in light of the overwhelming evidence
presented on all the charged crimes, the error in not excising cert:':lin pbrtions of the
transcript was not so prejudicial as to require reversal.”). Moreover, the trial court gave
the following jury iﬁstruction, and we may presume that the jury followed the instruction:
No witness may testify to an opinion about the truthfulness of the

testimony of another witness. It is solely up to you as the jury to decide,

from the evidence, whether you believe the testimony of each of the

witnesses who appeared before you. Thus, as you consider the interviews

of Dr. Heiney, you are to disregard any statements made by Amy Myers,

Chad Yokum [sp], and Laura Bliss about the credibility of others, i.e. Dr.

Heiney. i

{9] 148} Finally, Heiney argues that because Yoakham did not testify, use of his
recorded statements—which were Yoakham’s observations regarding Heiney’s
statements to the SMBO investigators—was a violation of his right to confront adverse
witnesses as stated in Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed

177 (2004). Under Crawford, the Confrontation Clause bars “testimonial statements of
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a witness who did not appear at trial unless [the witness] was unavailable to testify, and
the defendant had a prior opportunlty for cross-examination.” Id. at 53-54. Crawford,
however, does not apply to Yoakham S testlmony about Heiney’s statements because
Heiney is the accused. Davis, 116 Ohio St.3d 404, 2008-Ohio-2, 880 N.E.2d 31, at

ﬂ 127 Carpenter 12th Dlst Clermont N07CA2012 06- 041 2013-Ohio-1385, at 1{ 27. |

{9] 149} For all these reasons, Heiney’s third assignment of error is npt
well-taken.

9. The Testimony of Detective Bliss

{9/ 150} In his tenth assignment of error (“Error X), H‘einey argues that Detective
Bliss (1) offered improper expert testimony, (2) improperly vouched for the credibility of
K.O. and M.S., and (3) oftfered inadmissible hearsay statements i’nfb evidence.

{9/ 151} Heiney argues that Detective Bliss offered improper expeﬁ testimony in
two respects: Detective Bliss purportedly testified as an expert “about orthopedic care,”
and improperly testified as an expert when she testified that it was not “abnormal” that
K.O. omitted a significant detail from her initial report to the Sylvania police.

{9 152} We find that Detective Bliss did not testify as an expert in “-orthopedic
care.” Indeed, she did not tegtify about “orthopedic care” at all. Bliss merely testified
that, as part of her investigation, she consulted with ten medical professionals, including
three onhdpedic surgeons, for the purpose of understanding “standard exaﬁ procedures.”
Detective _Bliss did not 6ffer any substantive testimony regarding “orthopedic care.”

{q] 153} Detective Bliss did, however, provide some expert testimony when she

testified that, based on her 19 years of experience investigating sexual assault cases, it
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was not “a_u_bnorma ” thaf K.O. had omitted an important detail (i.e., that Heiney’s fingers
rubbed against her vagina) from her initial police report. Detective Bliss explained that
“[i]t’s actually very commonplace™ given that only 24 hours had elapsed between the
incident and the time K.‘Oirep(;rted the incident to the police. She then started to testi’f}"‘_" B
that “when someone is victimized, they go through a process,” but was cut off after
Heiney’s counsel made an objection, which was sustained. |

{9 154} This particular testimony is properly categorized as expert testimony
because it required specialized knowledge beyond the knowledge of the average juror.
State v. Solether, 6th Dist. Wood No. WD-07-053, 2008-Ohio-4738. In Solether, a police
detective, who had investigated 150-200 sexual assault cases, testified that, based on his
training and experience, it is not unusual for rape victims to dela}: reporting the rape. We
found that that the officer’s testimony required “specialized knowledge,” and was
tlllerefore. “properly categorized as expert testimony” under Evid.R. 702. Id. at § 65. And
while the state did not specifically ask that the officer be deemed an expert by the court,
we concluded that his professional experience and training provided him with a sufficient
degree of specialized knowledge to provide such testimony. Id. at § 68-69. Accord, State
v. Mclntire, 6th Dist. Huron No. H-13-018, 2015-Ohio-1057, § 17.

{9 155} Here, we find that Detective Bliss offered very brief and very limited
expert testimony when she testified that, in her experience, it was not “abnormal” that
K.O. omitted a significant detail from her police report. And, as in Solether and
Mclntire, we find that Detective Bliss’s professional training and experience provided her

with a sufficient amount of specialized knowledge to provide such testimony. '
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{9 156} Heiney also argues that Detective Bliss improperly vouched for the
credibility of M.S. and K.O. when, over Heinéy’s objection, she testified that she had
interviewed various people whom M.S. and K.O. had separately “confided in” and none
. of those people contradicted what M.S. and K.O. had said during their own interviews..

{9 157} Heiney is generally correct that a witness “may not provide opinion
testimony regarding the truth of a witness’s statements or testimony.” State v. Robinson,
6th Dist. Lucas No. L-09-1001, 2010-Ohio-4713, 9 72, quoting State v. Stowers, 8;1 Ohio
St.3d 260, 262, 690 N.E.2d 881 (1998); State v. Moreland, 50 Ohio St.3d 58, 62, 552
N.E.2d 894 (1990). But here, Detective Bliss did not explicitly testify that the victims
were being truthful; she merely testified that they were being consistent. Importantly, she
did not elaborate any further beyond that. We find that the trial court did not abuse its
discretion in overruling Heiney’s objections to this limited testimony.

{q] 158} Finally, Heiney also complains that Bliss was allowed to teétify, over his
objection on hearsay grounds, as to what Carla Smith told her about how medical records
were maintained at Heiney’s office. Although this was hearsay, its admission was
harmless error because it was cumulative of Smith’s own trial testimony. State v. Noles,
6th Dist. Lucas No. L-12-1310, 2013-Ohio-4088, 9 42,‘quoting State v. Tomlinson, 33
Ohio App.3d 278, 281, 515 N.E.2d 963 (12th Dist.1986).

{9 159} Heiney’s tenth assignment of error is not well-taken. -

| 10. Cumulative Error
{9/ 160} In his eighth assignment of error (“Error VIII”), Heiney claims that

“various evidentiary rulings * * * cumulatively deprived” him of a fair trial. The
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cumulative error doctrine provides that, “a conviction will bé reversed when the
cumulative effect of errors in a trial deprives a defendant of é fair trial even though each
of the numerous instances of trial court error does not individually constitute cause for
reversal.”” State v. Hunter, 131 Ohio St.3d 67, 2011-Ohio-6524, 960 N.E.2d 955, § 132,
citing State v. DeMarco, 31 Ohio St.3d 191, 509 N.E.2d 1256 (1987), paragraph two of
the syllabus. “[I]n order even to consider whether ‘cumulative’ error is present, we
would first héve to find that multiple errors were committed in this case.” State v. Wright,
6th Dist. Lucas No. L-12-1327, 2013-Ohio-5910, § 31 citing State v. Madrigal, 87 Ohio
St.3d 378, 398, 721 N.E.2d 52 (2000)

{9 161} Heiney claims seven unfavorable evidentiary rulings by the trial court
“reﬂécted a bias against Heiney’s trial counsel that impacted the trial court’s decision
making process.” A trial court’s ruling on evidentiary issues will not be reversed “absent
an abuse of discretion and proof of material prejudice.” State v. McKelton, 148 Ohio
St.3d 261, 2016-Ohio-5735, 70 N.E.3d 508, § 181.

{q] 162} First, Heiney argues that Investigator Myers “was permitted to opine that
Heiney did not properly maintain his office’s medical records [according to] the

292

‘American Medical and Ohio Medical Association protocols.”” Heiney claims that the
state failed to lay a proper foundation as to the content of the protocols and that Myers
was not competent to testify as an expert as to their content. Because Heiney'’s trial

~counsel did not object to this testimony, we must review for plain error. State v. Willett,

4th Dist. Ross No. 11CA3260, 2012-Ohio-2186, 9 19. We find no error. The allegedly
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improper testimony Was elicited on redirect, after Heiney’s counsel cross-exar;lined
Myers regarding her own knowledge ofihthe AMA’s preferred protocols regarding a
physician’s duty to keep and update records. Heiney opened the door to this line of
questioning, which Myers provided as a lay witness based on her own knowledge and
experience.

{91 163} Second, Heiney argues that, “Myers was allowed to testify [that] Carla
Smith* * *was ‘shocked’ to find out that Heiney did not label the [K.O.] change as an

299

‘addendum.’” But, as soon as Heiney’s counsel objected to this testimony, the prosecutor
withdfew the entire question and rephrased it “to stay away from speciﬁq conversations
that Carla had with [Myers.]” Again, there was no error.

{9 164} Third, Heiney argues that the trial judge displayed judicial bias againét his

‘trial counsel during the state’s direct examination of Jennifer Downard, the administrative
assistant who altered K.O.’s medical records (at Heiney’s instruction). During the
examination, defense counsel ijected five times. After the first objection was overruled,
defense counsel was allowed to approach the bench and make a proffer for the record.
Questioning continued, and defense counsel objected four more times in short succession.
Defense counsel made the final objection by saying, “Objection. Objection. Objection”
which the court bverrﬁled, without comment. Counsel then asked to approach the bench,
ggain, to make another proffer. The court said, “[s]tay seated. You can put itlon the

record afterwards. I’ve ruled on your objection.” Moments later, at the completion of

Downard’s testimony, defense counsel again asked about making the proffer. The court
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responded, “[Counselor], enough. Okay. We are calling the [next] witnesses. We’ll
deal with it later. Your outbursts in front of this jury are not acceptable. All right.”

{91 165} R.C. 2945.03 charges a trial judge with the duty of controlling “all

proceedings during a criminal trial,” * * * [including] the argument of counsel to relevant

and material matters with a view to expeditious and effective ascertainment of the truth
regarding the matters in issue.” In exercising this duty, “the judge must be cognizant of
the effect of his comments upon the jury.” State v. Wade, 53 Ohio St.2d 182, 187, 373
N.E.2d 1244 (1978), reversed 0;1 other grounds Wade v. Ohio, 438 U.S. 911, 98 S.Ct.
3138, 57 L.Ed. 2d 1157 (1978). “In determining whether a trial judge’s remarks were
prejudicial, the courts adhere to the following rules: (1) the burden of proof is placed
upon the defendant to demonstrate prejudice, (2) it is presumed that the trial jUdge isin
the best position to decide when a breach is committed and what corrective measures are
called for, (3) the remarks are to be considered in light of the circumstances under which
they are made, (4) consideration is to be given to their possible effect upon the jury, and
(5) to their possible impairment of the effectiveness of ceunsel.” Wade at 188; see also
State v. Thomas, 6th Dist. Wood No. WD-06-014, 2007-Ohio-3466, q 61.

{1 166} We find the trial court’s remarks, while firm, were not inappropriate.
Taken in context, its pointed comment (“[y]our outbursts * * * are not acceptable™) Was
in response to defense counsel asking for multiple bench conferences on the same issue,
which the court had just indicated would be dealt with “later.” Also, the court did not

“deny” counsel the right to make a proffer, as alleged. Instead, it postponed it until
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“later,” which, in its estiinat_ion, was preferable to making the jury sit through another
extended side bar conversation and was within the court’s authority under R.C. 2945.03.

{9/ 167} Fourth, Heiney claims that two witnesses, M.S. and C.G., were allowed to
testify, “over trial counsel’s objections,” about statements by their respective physicians.
We disagree—in both instances, Heiney’s objections were sustained, so no error
occurred.

{9 168} Fifth, Heiney claims that the trial court erred in allowing the state to
inquiré about What “long term effects” Heiney’s actions had on M.S. Heiney objected on
the basis that the question was irrelevant, and the objection was oveﬁuled. FM.S.‘was then
allowed. to testify that she is less trusting, of herself and others, as a result of Heiney’s
conduct. On appeali, Heiney argues that M.S.’s testimony amounts to an improper
“victim impact statement™ and that its real purpose was “to inflame the jury.”

{9 169} Victim impact evidence is generally inadmissible during the guilt phase of
a frial because it is irrelevant and immaterial to the guilt or i.nnocence of the accused and
also because it principally serves to inflame the passion of the jury. State v. White, 15
Ohio St.2d 146, 239 N.E.Zd 65 (1968). Victim-impact evidence is admissible, however,

- when it is related to the facts attendant to the offense. State v. Fautenberry, 72 Ohio
St.3d 435, 440, 650 N.E.2d 878 (1995). We find that M.S.’s.testimony was relevant to
vshlow that she sustained a psychological injury, i.e. Heingy’s conduct negatively impacted
her ability to t?ust, and as such, it was not improper to allow it. State v. Cunningham, 105
Ohio St.3d 197, 2004-Ohio-7007, 824 N.E.2d 504, q 81 (Gunshot victim’s testimony that:

she underwent surgery, was in a coma, and was receiving physical therapy was relevant
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to show “nature and extent of her injuries.”). See also State v. Eads, 8th Dist. Cuyahoga
No. 87636, 2007-Ohio-539, 9 56 (“The emotional scars of sexual abuse are as real as the
physical scars caused by physical asséults. Just as the victim of a felonious assault may
testify to the treatment needed as a result of the assault-in order to-prove that the-assault
actually did occur, so may the victim of a sexual assault testify to .the liﬁgering trauma
suffered as a result of that abuse.”). We find that the trial court did not abuse its
discretion in allowing M.S. to testify about the effect of Heiney’s conduct.

{9 170} Sixth, Heiney argues that the trial court unfairly limited his right to cross-
examine Dr. Foetisch and L.G. As discussed, we find no error in the trial court’s rulings
regarding the cross-examination of Dr. Foetisch (“Error VI”) or L.G (“Error VII”).

{q] 171} The seventh and final error clairﬁed by Heiney occurred during his cross-
examination of Detective Bliss. Heiney’s counsel asked whether there was “anything
that you have not turned over to us in discovery?” The state objected on the basis that it
was the prosecutor’s office, not the police, who were charged with producing
discoverable materials, and it asserted that it had made full discovery in this case.
Defense counsel argued in favor c;f being allowed “to explore” whether the detective had
any more “documents, records, or anything else” in her possession tflat she had used
during her investigation but that the prosecutors did not have. The court sustained the
state’s objection, which Heiney claims was error.

{9/ 172} In our review of the transcript, we note that, despite the trial bcourt’s
ruling, defense counsel asked the detective four more times variations of the same

question, i.e. whether she had “turned over everything you have done to the prosecutor’s
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office, and that’s all been provided in discovery; correct?” The state did ﬁot object to
any, and the detectiye answered.“yes” each time. The detective also admitted that her
~ report did not make reference to all of the professionals she spoké to in determining
- whether charges should be brought against Heiney. Thus, even if the trial court did errin
sustaining thé state’s objection, it was, at most, harmless error because defense counselv
was able to elicit the very testimony it sought.

{9 173} Heiney’s eighth assignment of error is not well-taken.

11. The Constitutionality of Heiney’s Sex Offender Classification

{q] 174} Finally, we address Heiney’s ninth assignment of error (“Error IX”) 1n
which he argues that his mandatory Tier I sex offender classification under R.C. Chapter "
2950 is cruel and unusual punishment in violation of the Eighth Amendment to the
United States Constitution. R.C. Chapter 2950 is, in fact, subject to scrutiny under the
Eighth Amendment because the Supreme Court of bhio has determined that the sex
offender registrafion requirements under R.C. Chapter 2950 are punitive, not remedial.
State v. Williams, 129 Ohio St.3d 344, 2011-Ohio-3374, 952 N.E.2d 1108,  15.

{q/ 175} Heiney, however, did not object in the trial court to the constitutionality of
applying the mandatory Tier I sex offender classification to him. Heiney has therefore
forfeited his constitutional challenge to the application of the sex-offender requirements
set forth in R.C. Chapter 2950 to him. State v. Golson, 8th ﬁist. Cuyahoga Né. 104776,
2017-Ohio-4438, 9 11. We will nonetheless exercise our discretion to consider the

forfeited constitutional challenge under a plain error analysis. Id. at 9 12.
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{9/ 176} Heiney is not arguing that R.C. Chapter 2950 is unconstituiionalon its
face but, rather, that “the application of the statute in the particular context in which he
has acted* * * [is] unconstitutional.” State v. Lowe, 112 Ohio St.3d 507, 2007-Ohio-606,
861 N.E2d5 12, 9 17, quoting Ada v. Guam Soc. Of Obstetricians and Gynecologists,
506 U.S. 1011, 113 S.Ct. 633, 121 L. Ed.2d 564 (1992) (Scalia, J., dissenting). To
determine the as-applied constitutionality of the statute, we must consider “(1) the
culpability of the offender in light of his crirﬁe and characteristics; (2) the severity of the
punishment in question; and (3) the penological justification.” State v. Bldnk'enshz‘p, 145
Ohio St.3d 221, 2015-Ohio-4624, 48 N.E.3d 516, § 22, citing Graham v. Florida, 560
U.S. 48, 67, 130 S..Ct. 2011, 176 L.Ed 825 (2010).

{q] 177} First, regarding culpability, Heiney’s conviction for gross sexual
imposition makes him an automatic “Tier I sex offender” under the governing statute,
R.C.2950.01(E)(1)(c). Asthe Suﬁreme Court of Ohio recognized in Blankenship, “the
legislature has chosen to draw the line” by recognizing the unique culpability of adults
who commit certain “sexually oriented offenses,” including gross sexual imposition; and
such individuals are therefore “deemed more culpable and more deserving of
punishment.” Id. at 24.

{9] 178} Second, regarding the severity of Heiney’s 15-year registration
requirement as a Tier I sex offender under R.C. 2950.07(B)(3), we note thaf \Heiney’s
registration period is much shorter than the 25-year registration requirement of a Tier II
sex offender, which was determined to be constitutional in Blankenship. Id. at § 38

(finding that the 25-year registration requirement “do[es] not meet the high burden of
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being so extreme as to be gfossly disproportionate to the crime or shocking to a
reasonable person.”) “Since the Court in Blankenship determined that a registration
period that is nearly twice asrlong as the one imposed hefe is permissible under the

'Eighth Amendment, we can discern no reason to conclude that [Heiney’s] 1~5—year—

- registration period is so severe as to reach the level of unconstitutional__ity.” State v.
Conley, 9th Dist. Summit No. 27869, 2016-Ohi0-53 10,913 (reje;:ting an as-applied
constitutional challenge to Tier I registration requirements). Also, although Heiney
argues that the punishment was severe as applied to him because he can no lqnger
practice medicine, Heiney’s loss of his medical license is a collateral consequence of the
convictions themselves. See Lefkowitz v. Fair, 816 F.2d 17, 20 (1st Cir.1987).

{9179} Finally, regarding the “penological justification” for the sex offender
registration requirements, “registration [is] a more economical method of monitoring and
preventing recidivism than the costly alternative of imprisonment.” Blankenship at 9 30.
We also note that although Heiney argues that he “was determined to [be] at a low risk of
reoffending,” we have not located any such “determination” in the_recdrd.

{9 180} We therefore find Heiney’s ninth assignment of error not well-taken.

Conclusion

{9} 181} Having found none of Heiney’s 11 assignments of error to be meritorious,

we affirm the February 29, 2016 judgment of the trial court in full. Heiney is ordered to

pay the costs of this appeal pursuant to App.R. 24.

Judgment affirmed.
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State v. Heiney
C.A. No. L-16-1042

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See also 6th Dist.Loc.App.R. 4.

Arlene Singer, J.

Thomas J. Osowik, J.

Christine E. Mayle, P.J.
CONCUR.

This decision is subject to further editing by the Supreme Court of
Ohio’s Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court’s web site at:
http://www.supremecourt.ohio.gov/ROD/docs/.
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