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MEMORANDUM OPINION
WRAY, Qﬁ'ziég&
11} ofendant Edward Bingham appeals the jury’s convictions of sexual

4l exploitation of children (SEC), contrary to NMSA 1978, Section 30-6A- %{ﬁ 1 (2016)

APPENDIX A




(recording) and Section 30-6A-3(A) (possession). Defendant challenges various
pretrial rulings .1'egarding the circumstances of the detention and arrest, the
warrantless seizure of the vehicle, the sufficiency of a search warrant, and the district |
court’s determination that hearsay evidence from Victim was admissibie based on
forfeiture by wrongdomg prmciplés. Defendant also é;ontests several aspects of the
trial itself, mcluding the late diéclosure' of an expért witness, witness testimony

s .
identifying Victim, the cham

=

the sufficiency of the evidence supporiin ing convictions.
Defendant argues that the cumulative effect of all of f these 1ssues warrzrts reversal.

After careful review of each issue raised by Defendant on appeal, we affirm.

we fiest
ackground 'md -eserve discussion of additional facts for our analysis.

Defendant was mitally represezﬁeé; by counsel after being charged with three

§ 30-6A- J(J) and one count of SEC (possession},

AL g

see '§ 30-6A-3(A). Eventually Defendant filed a motion for self-representation,

which after inquiry, the district court granted. While representing himself, Defendant
filed more than thirty pretrial motions, many of them involving the admission or

suppression of evidence, which ﬂ_ie district court addressed over many hearings.




| Ultimately, the parties conducted a two-and-a-half-day triai, and at the conclusion,
the jury convicted Defendant on all four counts. Defendant appeals.

DISCUSSIGN

¢y First, we emphasize that an appeal is not a second trial. This Court operates
under a presumption that “favors the c-orrec-tnesé of the trial court’s actions,” and
Defendant as the appellant “must aff irmatively demonstrate [thel assezﬁoﬁ of error.”

Farmers, Inc. v. Dal Mach. Fabricating o Inc.. 1990-NMSC-100, § 8, 111 N.M. 6,

mitted by appellate counsel. but Defendant sought permission to file a

on his own behalf, which we granted and then considered. We begin with

On appeal, Defendant contends that certain evidence shoul been
» 2

suppressed and other evidence should have been exciuded.

| A.  Defendant’s Scﬁ@pressae*i Arguments: Expansion of the Step, Be Facto
Axrest, and the Warrant for the Vehicle

{6} Defendana argues that emde sce should have been suppressed because (1) the
‘nitial encounter was imperinissibly expanded without reasonable suspicion; (2) the
circumstances establish a de facto arrest without pr obable cause; and (3) the vehi cle

I was unconstitutionally seized and searched. “Appellate review: of a motion to




suppress presents a mixed question of law and fact. We teview factual
determinations for substantial evidence and legal determinations de novo,” State v.
Paananen, 2015 NMSC 031, § 10, 357 P.3d 958 (internal quotation marks and
citation omitted), and consider “the facts in the light most favorable to the prevailing
’party,"j’ State v. Skippings, 2014-NMCA-117

marks and citation omitted). Importantl y, “reviewing courts are to give sufficient

Corpmps tm +h
deference to the

%

paasn@ﬂ of the Initial Encounter Was Supported b

(77 Defendant argues ihat the scope of the initial encounter

expanded in violation of Article 11, Section 10 of the New Mexico Constitution when
an officer posed a brief question about weapons. See N.M. Const. art. 11,,§ 10. Under |
the New Mexico Constitution, “all questions asked during the investigation of a

traffic stop,” are required to “be reasonably related to the initial reason for the stop.”

State v, Leyva, 2011-NMSC-009, § 55, 149 N.M. 435, 250 P.3d 861. “Unrelated

uestions are permissible when supported by independent reasonable suspicion, for




reasons of officer safety, or if the interaction has f*eveloned into a consensual
, encounter.” Id. Defendant contends that no reasonable susplclon supported
expansion of the scope of the initial encounter. As we explain, the scope of the inﬁial
éncounter_ with Defendant was jus‘fified by officer safety concerns.

@ At approximately eight n the évenin Chaves County Deputy Whitzel called
for backup after spotting a black vehicle with its Hg‘nis on in the middie of a fiéid,

“«

appr acnmg and observing two bodies msl L 17 \d a female, lying down 1

_\.J-.-A-

o

eputies, 1ncl 'd ng Deputy Padilia responded. De

ead or sieeping, of

after Dew ty Padilla said, “Open vthe door.” the door unlocked. Once law
sked wv ether there were any Weapons
¢ ont frair .'11 1g, exXperence
and the‘totalii'v the circumstance are i 1 objective standard, Deputy
Padilla reasonablv Degan the evening encounter w1th unknown occupants of a

running vehicle in an isolated location with a brief question about weapons, whicn

was related to officer safety. See id. § 59 (“Reasonable suspicion is measured by an

objective standard based on the totality of the circumstances.”). For these reasons,




2

a’s question did not run afoul the New Mexico Constitution. See id.
1 99 35, 60-61 (holding that questions abéut weapons were permissible baséd on the
officer’s experience and training, considerations of ofﬁcgr safety, and the totality of
the circumstances).

3.  Defendant’s Detention Did Not Ripen Inte an Hilega

oy Defendant next argues that the detention that followed the police encounter at
the vehicle ripened into an illegal de

ave been suppressec

SendrrQt in s i A A o TAnrik 3 mtereai
A 1Irus1on on e ;}}Giﬂ&‘&?& s Fourth Amendment mierests a

A

the governmental interest aileged iotify the intrusion.” State v. Ortiz, 2017-

<

including, “(1) the government’s justi i
the intrusion on the individual, (3) the diligence of the police in conducting the

investigation, and (4) the length of the detention.” Skippings, 2014-NMCA-117, 14

(internal quotation marks and citation omitted). Defendant argues that these factors

applied to the detention in the present case resulted in a de facto arrest without




probable cause because the detention was unjustified, the police were not diligent,

I the detention was impermissibly long, and the intrusion was too great. To address

Defendant’s arguments, we describe the ciroumstaﬁcés of the detention in the
context of the four factors.

0y  The detention was justified for law enforcement {0 investigéte the seeming
contr adxchon between their observations and Victim’s statements . After askmng

D&

her was in his forties. Cwm} Victum’

1ol ~r11 ;maﬂch— 1M
Uri;_x Lizdii sexual St eration

to confirm or dispel their v

£

Victim separated at the scene while they conducted

car. Deputy Padilla interviewed Vicﬁm. Although Victim repo

sixteen and the relationship was cohsensual, Victilﬁ had no identification, initially
gave a false name, mthheld guardian contact information, and at veﬁxous times gave
Deputy Padilla the ages e1ghteen fifteen, and smteen Vlctun did not 1CVPa1 her true

identity until about an hour into the investigation, and Deputy Padilia ‘ne}:eLoxe could




not verify any of Victim’s a

| the scene, Deputy Padiila searched police and court records and discovered that
Defendant had two pending cases involving criminal sexual penetr ation of a minor,

who was V10ﬂm The offzcer in charge of the pendmg case was contacted At some

point, law enforcement discovered a no-confact order betiween Defendant and

Victim, and Defendant was arrested for “violating conditions of release.” Defendant

maintains that law enforcement had no interest or justification in continuing the
investigation after Victim reported that she was sixteen above the “age of

consent’—and the relationship was cousensual. 1y, these statements

a1 As we have described, Victim was siow to provide information, gave soz‘m‘:.
cc;mzadiaozv responses, and law enforcement was not requ iired to believe Victim

whe e her assertions appeared to be contradicted by the circumstances— Victin
appeated young, partiaily unclothed, in the company of a much older man in an
isolated area. Def: endant’s c@othmg was in disarray when he came out of the vehicle,
and as Victim was about to be moved *;ilto Deputy Padilla’s veﬁzic‘ie, Deputy Padilla
observed Victim removing a jar of anal lubricant from Defendant’s vehicle.
Defez'ldant was not ulti mateiy arrested Lbr or charged with criminal sexual
penetration or confact of a 1ﬁin0r. See § 30-9-11 (defining criminal sexual

-

penetration, in some instances, to involve children between the ages of thirteen and




sixteen or thirteen and eighteen); A 1Y 0-9-
sexual contact of minor in a similar manner, involving children between the ages of

thirteen and eighteen). Nevertheless, law enforcement had an omgoing and

unresolved reasonable suspicion to investigate those crumnes while Defendant was

detained. See State v. Collins, ZOOS—NMCA—OM, 935,137 N.M. 353,110 P.3d 1090

(“That [the d]efendant was not charged with violating either of these statutes is
mmaterial because our analysis only focuses on whether the officer articulated a
reasonable suspicion that [the d]efendant violated the statutes.”), overruled on other

grounds by State v. Willie, 2009-NMSC-037

Defendant and Victim to the pending case and no-contact order. * The present case

:d not involve a resclution of reasonable suspicion followed by an unjustified

‘expansion of the investigation to look, search, or fish elsewhere.” See State v.

,925,122 N.M. 809,932 P 2¢ 499 (internal quotation

16 continued investigation was the

'The parties dispute when the no-contact order was discovered. The State
maintains that the no-contact order was discovered around an hour into the
encounter, and Defendant argues that the no-contact order was not discovered for
three hours—not until right before transport to the police station. We need not
resolve this dispute. The discovery of the no-contact order objectively provided
probable cause to arrest Defendant. The length of time before the discovery of the
no-contact order is not dispositive—but rather whether reasonable suspicion of
wrongdoing was dispeiled before or continued up until the no-contact order was
discovered and probable cause developed. -

9




_Pié;rfce’
1990-NMSC-049, 9 115,110 NM. 76,792 P.2d 408 (explammc that the govermment
has an interest in “protecting the bodily integrity and personal safety of children™).
12y Victim’s equivocation alsb contribu{es to our conclusion that the long
investigation was diligent. The investigation moved forward slowly because Victim
gave a false name and ilﬁl‘ identity could not be confirmed for nearly an hour. When

1

law enforcement dlscover d the other De“lamz cases, reasonable SLlSplCLOu of

riminal activity mvolvxng Victim and. Defenaant coqtmueq In this situation, “the

9| investigation require[d]

1/‘]ﬂ ﬂ}/‘
| the other detective for more information on the other pe:

LD}J

investigation at the scene up until they devel

1 A M DA N —n s Lk
il violated the no-contact order. ocb State v. Robbs

69, 136 P.3d 570 (concluding that 'm nute detenticn wa
to mvesflgate when initial SUSPICLODS “were not dispelied”™). The evidence preser nted
tl}erefore supports a conclusion that Defendant’-s continued detention was reasonable
for law enforcement to continue to investigate the developing facts. See Wemez—;

1994-NMSC-025, 9 20 (“Diligence in the investigation is key ).




detention, which we have already explained,

combined with the diligence of the ,investigat_ién, bllt\xfei_ghs the other two factors—
Defendant’s three-hour detention (length of detention) in the back of a police car
(character of the intrusion). See id. (“[D]etention i a Jocked squad car does not 1
and of itself constitute an arrest during, for eﬁcample, a radio search of a dgta base or
‘completion of an investigation of facts immediately available at the scene of the
deiention"’). he length of the detention takes on greater

detention continues after iaw enforcement “had

0 %[atf) V. f?/,uv’ 1GGR

 to tumn up any contraband). For example, in State v,
ee vehicles, one containing the defendant, t

arijuana. 1996—1‘3\{{CA—059, 99 2-3,

ing consent to sear ch, the officers uncovered no

drugs during a one-hour roadside search. Id. 7 3-4. Undeterred, officers moved the

vehicles to a second location and searched all three vehicles again. Id §f 12-13. The
defendant was detained while handcuffed for several hours while police attempted

to uncover evidence of drugs. Id. § 4. This Court held that “[o]nce the officers failed




exhausted,” and that “the police had no choice but to let {the dlefendant go.”Id. 9 13

(citation omitted). The Court reasoned that the detention ripened into a de facto arrest

because officers had dispelled their initial suspicions once they failed to uncover

evidence of drugs at the roadside detention yet they “simply held [the d]efendant
case probable cause was later developed,” thereby turning the requirement for

probable cause “upside down.” Id. 15 (alteration, internal quoLauop marks,

and citation omitted). Th present case is different, because law enforcement’s

on that developed and persisted thro

CETAatring tni
; LJC‘(E\I(!

party, the present case does not present c1rcz‘mstanc'=s in which the detention ripened
into an illegal de facto arrest without probable cause. See Skippings, 2014-NMCA-
117, 9 25; Flores, 1996-NMCA-059, 15 (describing an “iltegal, de facto arvest” as

one without probable cause).




‘The Snarcn ;hne:: Seizure of Defendant’s Vehicle Was Ngt Usnlawful
(14} Defendant argues that the vehicle was unconstitutionally seized by a post-|
arrest tow and searched pursuant to cu.l insufficient search warrant affidavit (the
Affidavif), and as a result, law enforcement was able to collect the cellphone
containing the media that formed the basis for the charges against Defendant.

The Vebicie Was Lawfully Seized

<

tends that the vehicle was “unlawfully seized” wher

| towed before any warrant was issued use “New Mexico has rejected the

three factors, which in the present case weigh 1 f sei See State v.

. K L

LTa &3
i o oo
wuils wtiicl

Ontiveros, 2022-N

then a reasonable 1
alteration internal uvotation marks, and citation omitted)). Second, the vehicle was
2 | 2 Y 2

“made unsecure by the arrest” because it would have been left in the middle of a

field on public property. Cf. id § 14 (concluding the defendant’s vehicle was not

| made unsecure by an arrest because the vehicle was parked at his grandmother’s




tratler). Third, given the l“tocati.on, if left out in .th.é field, the vehicle may have been
“lost, stolen, or destroyed and.the police poientia]l;tf held liable ™ Seez id. (internal
quotation marks and citation omitted). For these reasons, we conclude that faw
enforcement peﬂ_nissibly towed Defendant’s vehicle following his arrest.

X -

and ap Evidentiary Hearing Was Not

After Defendant’

ther pending case—prepared the Affidavit in support of a warrant to search the

raz included wmformation provided by

Deputy Whitzel. Defendant contends that the Affidavit was invalid on 1
the search of the vehicle was therefore unconstitutional, and that ¥
should have permitied an evidentiary hearing pursuant to Franks v. Delaware, 438

3

sermit Defendant to test the veracity of the statements

an A warrant affidavit “must contain sufficient facts to enable the issuing
magisirate independenﬂy to pass j’udgmen’c on the eﬁ;_istence of probable cause.” State
V. W[illzafmon 2009-NMSC-039, 30, 146 NM. 488, 212 P.3d 376 (internal
Qubtat‘ibn marks and citation omitted). As a reviewing cdurt, we “‘must determine
whether the aifldavlt as a whole, and the Ieasopable inferences that may be drawn

therefrom, provide a substantial basis for determining that there is probable cause to

14




. be‘xie’v_e that a seajch will uncover evidence of wrongdoing.” Id. §29. A defendant |
| may obtain an evidentiary hearing to challenge “alleged falsehoods and omissions
in a search warrant aff davlt” by making an-offer of proof of “either deliberate
falsehood, or reckless disregard for .the truth, as to a material fact.” Stafe v.
Fernandez, 1999-NMCA-128, 99 31-34, 128 N.M. 111, 990 P2d 224 {internal
quotation marks omitted). Defendant argues that the Affidavit did not establish

probable cause because 1t {1) included h earaay (2) did not 1dentify the occupan

o r b~ pant Eamtrzal hacie far erey
ii a cuifmlezn Taciya: 0asis for crim ing

activity, and (4) did not set forth a nexus between the spe

collection of any cellphones from the vehicle. As we explain, we disagree with each

argument.

1@
i

gy Tirst, hearsay may support probable causc “provided there is a substent
basis for believing the source of the hear ég to be credible and for believing that
there is a factual basis for the fuformation fumished” R

State v. Cordova, 1989-NMSC-083, ﬁﬁi ;1,' 17, 109 NM. 2

that Rule 5-211(E) codified the test from Aqwlar v, Texas, 378 U. S 108 (1964) and |
AS’pz’nelii v. United States, 393 U.S. 410 (1969)). Defendant contends that no such
substantial basis exists to believe the hearsay from Deputy Whitzel that was included

in the Affidavit about the identities of the occupants of the vehicle. But Deputy

Whitzel’s hearsay observations in the Affidavit met the standard of Rule 5-211(E).




The source of the hearsay, a police officer at the scene, 15 a cxec’uble source of
mformation. See State v. Perea, 1973-NMCA-123, ﬂ 10, 85 N.M. 505, 513 P.24
1287 (“Observations of fellow officers . . . engaged in a common investigation are
plainly a reliable basis for a warrant applied for by one of their number.” (111t¢n1a1

Further, the basis of knowledge for the

e Affidawvit: Deputy Whitzel was on the scene with the

ements of Rule

19y Second, a comimonsense reading of the A

rat if “the factual bast

"SVEE'W"K" couﬁs

rtechnical, rather -ba ommonsense, manner.” (alteration, internal quotation

marks, and citations omitted)). The Affidavit asserts that on approaching the vehicle,

Deputy Whitzel observed “two occupants™ but the Affidavit does not identify either |
occupant by name. Two sentences later, the Affidavit states that Deputy Whitzel

“leamned through his inv estlgauo ” that Defendant and Victim were involved in an




“ongoing” district court case and that there was “a no contact order between [Victim]

and [Defendant]” Defendant and Victim are both identified by name in these

statements and in a subsequent averment that Detective Valderaz conducted
interviews with both Victim and Defendant after the arrest. Thus, the commonsense
reading of the progression of facts asserted in the Affidavit supported a ¢ oncly

by the issuing court that the two individuals found in the vehicle at the scene were
Defezzdant and Victim. See Staie v. Donaldson, 1983-NMCA-064, § 13, 100 N.M.
111, 666 (“In determining probable cause, t fie co

affidavit in a common!]sense and realistic fashion and mﬁ. t not requure technical
requirements of £ elaborate specificity.”

@0y Third, the Affidavit established facts that ¢nab’1@d the issuing judge to find

PN ~dsg avvaota AN re
2 specific location exists when there are

16&80%616 grounas to helieve that a crime has been committed in that place, or that

~ Y “r"- a3 wlre om A -y o ET Lave
(internal quo' ation marks and citation omitted). As we nave

an affidavit supporting the issuance of a search warrant “must cont ain sufficient facts

2Because we have concluded that (1) the hearsay of Deputy Whitzel included
in the Affidavit met the requirements of Rule 5-211(E); and (2) a commonsense
reading of the Affidavit supported the inference that the two occupants of the vehicle
were Defendant and Victim, we need not address Defendant’s related argument that
because the individuals in the vehicle were not identified, there was not a sufficient
nexus between the no-contact order, the vebicle, and any cellphones found with




1o enable the issuing judge independently to pass judgment on the existence of
probable cause.” Id. 9 9 (internal quotation marks and citation omitted). The affidavit
“must show: (1) that the 1tems sought to be seized are evidence of a crime: and (2)

that the criminal evidence sought is located at the place to be searched,” and must

<

also assert a factual basis establishing “a sufficient nexus between . . . the criminal

activity, and the . _things to be seized, and . . the place to be searched.” Id. § 10

41

uotation marks and citafions omitted). The Affidavit sufficiently satisfied

Affidavit in the preseunt case described the circumstances of the traffi
stop, including that Defendcuxf as found with a minor female in & t-st
underwear; an ongovr district court case involved Defendant and
Defendant and Victim

ates that Detective Valderaz inter ~iewed Vichim, knov 1 ere

st fwo meetings” with Defencant an it “they were exch anging text

\
\
ol
|

hese meeﬁngsf’ The Affidavit inued, “based on the nEoInE nof-
d the text messages between Defendant] and [Victim].” These facts
are sufficiént to establish probable cause of criminal activity—that 3 fendant

violated the no-contact order. See id. § 10. And because the two were found inside

Defendant’s vehicle, and any cellphones therein would likely contain evi sidence of

Defendant’s violation of the no-contact order, the probable cause established for the !



ms.de

criminal activity was sufficiently tied to the things to be seized and the place to be
searched. See id Vlewmc the Affidavit in a conmumonsense, rather than a
hypertechnical manner, we conclude that the Affidavit provided the issuing court

with a substantial basis to find probable cause in support of the search warrant. See

id §§23-24 (requiring the affidavit to provide sufficient facts upon which to

conclude fhat there was a “reasonable probability” connecting criminal activity with
the area to be searcneq).

ionall

sv;

he vehicle. See id. 9 8 (explaining that probable cause €

-

4

_ when there are reasonable grounds to believe that . ..

of 2 crime will be found there” (internal quotation marks and citatior

arch warrant in +his case only atte J;Dted 0

+ crimes—SEC and bribery

 that a young female

unclothed n 2 parked, ‘running vehicle, lying next to an

obvicusly older male. Another case restricted contact between the twb and though
Victim acknowledged that text messages had been exchanged, Victim declined tor
answer whether “"she had sent any nude photographs of herself to [Defendant].”

When Defendant and Vietim were removed from the vehicle, a reasonable inference




the vehicle. Victim’s 'disinc].ipﬁation to answer questions about nude photographs
supports an inference that the ceﬂphones-—the' thingsv to be seized—that law
enforcement reasonably infeﬁed were located in the vehicle—the thing to be
searched—contained evidence of SEC. See § 30-6A-3(A) (defining sexual
exploitation of a child), Sabeerin, 2014-NMCA-110, §13 (explaining that in
determining probabie cause, “{a] it direct and circumstantial evidence alleged, as {Neﬂ

rawn from those zilegations,

probable cause to mvest

1e Affidavit was nevertheless

evidentiary hearing, a defendant to make a su

contains material omissions or deliberate falsehoods). Defendant argues that a
Franks hearing was necessary based on Defendant’s assertions in the district court

that the Affidavit omitted exculpatory statements made by Victim during the police

interview that followed Defendant’s arest, including that Victim was “in love with




flced to her about nat testifying ornfi midating her
as a witness.” Defendant, however, ;dentifies no evidence that the omissions were
deliberate and in reckless disregard of the truth beyond the facial allegation that they

were. And the specific omissions identified by Defendant, if true and established at

a Franks hearing, would not have been material to probable cause of SEC or

violation of the no-contact order. See Donaldson, 1933-NMCA-064,

(evaluating the materiality of any asserted falsehood based on W

See Fernandez
b

101 4
oArthoral
w,‘u:}ui

marks and

Motion b

4y The State moved in limine to admut Vietim’s out-of-court statements based on
its position that Defendant procured her absence from trial. The district court granted
the motion and allowed the State to present some of Victim’s out-of-court statements

ot trial. Defendant argues that his misconduct did not cause Vietim’s unavailability,

and therefore the district court improperly admifted ftext messages between.




vell as Deputs lia odvr‘am footaoe that shows
Deputy Padilla having a conv ersaﬁon with Victim at the scene. This ervor, Defendant
argues, resulted in aviolation of the COlhIOD'(ath”l Clause and a violation of the rules

of evidence. See S{ate v. Farrington, 2020-NMSC-022, 113, 476 P.3d 1231

(recognizing the forfeiture rule as “both an exception to confrontation rights and a

codified evidentiary exception to the rule against hearsay” (emphasis omitted)}. We
Srst consider de novo whether any of the ¢

Defendant’s constitutional right to confrontation, see Stat

l Q"Q""I“ ant’
_] SACHIE Qs

d 699 |
marks, and citations omitted). The forfeiture ex ceouoa that zates to waive a
defendant’s Sixth Amendment right to co*afrontatlon “applies only to testimonial
hearsay.” Farrington, 2020-NMSC-022, 9 30 (internal quotation marks and citation

omitted); see U.S. Const. amend. VI Statements are ™ testimonial when the

circumstances objectively indicate ... that the primary purpose of the police




Washington, 547 U.S. 813, 822 (2006)). Statements are nontestimonial when th

primary purpose of questioning 1s to assist police in meeting an Ongoing eMeErgency,
1 id., however, the United States Supreme Court has acknowledged that “there may
be other circumstances, aside from ongoing emergencies, when a statement 1s not

procured with a primary purpose of creating

testimony.” Michigan v. Bryani, 56

D e afhether 1 Hoht
{1011 18 whether, mongnt

of the

1

Rased on ail of the circumstances, Victit’s statements made in text messages
and the bodycam video weré not testimonial. We agree with the State that the “text
messages exchanged privately between [Victim] and Defendant before Defendant
was charged in this case were plainly hot solemn declarations, nor were they -Written

to establish facts or past events relevant to a later prosecution.” V ictim’s statements




to Deputy Padi the scene, cap! f tv Padilla’s bodycam, were neither
hearsay nor testimonial, and therefore do not implicate the Confrontation Clause.
See State v. Lea, 2023—NMCA—061, 97,535P.3d 754 '(“The Confrontaﬁon Clause
is violated only if the testimonial statement is offered to prove the truth of the matters
asserted.” (alteration, intemal quotation marks, and citation omitted)); Smith v.

Ariz zona, 602 US . 144 S. Ct. 1785, 1792 (2024) (explaining that the

Confron’fation Clanse “bars only the introduction of hearsay—meaning, cut-of-court

statements offered to prove the truth of the matter asserted” (interna

recording that were offered at t&a; for their

encounter was not to obtam out

Victim was in any present
danger. Victim’s staiements and actions indicated an intent £0 prevent the police
from contacting her Granmnodlm and to deny any wmhgdomg on the part of
Defendant. After the initial questions, Victim indicated that she had a7 phone, asked
Depufy Padillanot to call her grandmother because she was supposed to be n a class,

and stated mmore than once that “nothing happened.” As Defendant has repeatedly




nts themselves d implicate wrongdoing by Defendant.
Tt was law enforcement’s other observations that seemingly contradicted Victim’s

statements that supported further investigation, and the video clip “explained the

context for law enforcement’s investigation.” See State v. Scott, 2023-NMCA-031,

910,528 P.3d 728 (addressing a situation in which the “information provided to law

enforcement did not explicitly incriminate {the djefendant as having actually
committed the crime at issue—that is, distributing narcotics, but

context for law enforcement’s investigation™). Nothing suggest

R N T2
VoEwkibin Gl

PER 4

P VRIET M crarert loawve entor N1 OT : i latovrimis
ey were discovered, law enforcement nesced to ceterming

-

“t0 know whether it w
Victim in the compas
' s g teachers’ questions {0 a MinNOr student in Ohio v. Clark, 576 U.S. 237,
246-49 (2015)). While the investigators in the present case were law enforcement,
s TP M

which ‘is “highly relevant to the Sixth Amendment analysis,” the challenged

statements by Victim on the bodycam recording did not implicate Defendant in 2




Tsosie, 2022-NMSC-017, 9§ 39-42. Our review of the admission of Victim’s
‘statements is therefore not constitutional. Seé 'Farrmgion 2020-NMSC-022, § 30.

noy  Instead, we analyze the districfn court’s admission of Victim’s out-of-court
statements undel Rule 11-804 NMRA for abuse of discretion. See id §33. Rule 11~
8'04 sets forth an exception to the hearsay rule based on the declarant’s

1

unavailability. Under Rule 11-804(A)(5), 2 declarant is “unavailable” if the

proponent of the declarant’s testimony demonstrates an inability “by process or-ainy

other reasonable means,

in wrongfully causing—the declarant’s ur

intending that result.” Defendant argues s the State did not satisfy

requitement.

Goy  Although Defend ontends that the “Sta

effort to procure [Victim’s] attendance for trial” under Rule.

months before trial, Defendant conceded at the pretrial hearing on the State’s motion
that Victim was unavailable to testify at trial after the State put on evidence showing
its unsuccessful efforts to Iocate Victim. The district court found that Defeudant

conceded Victim’s unavailability. Immediately before trial, Defendant raised the




perhaps circumstances have changed,” there was no reason to reconsider the earlier
ruling. On appeal, Defendant identifies no circumstances that had changed in the
months between the hearing and the start of trial that would undermine the
concession that Victim was unavailable. We therefore consider the argument no

further and tum to the Rule 11-804(B)(5) bearsay exception.

In order for the forferture exception set forth i Rule 11-

t challenges only tl

' ,absenoe was in part because Vv
however, concluded that Defeudant’s coercion caused Victim not ¢

ot nxp-*p

B R RS -

(explaining that zLe

&

1-104(A) NIMIRA,” which requires the district cour \ary
questions about admissibility” and be satisfied “by a preponderance of the evidence
that the foundational requirement has been met” (internal guotation marks and

citation omitted)). In relation to another pending case, Defendant texted to Victim,

“I don’t want to go to trial on the 4th if you are going to Testi_fy  Also regarding the




and asked what she would do if police put her in jail; assured Victim several tines
that the charges would be dismissed if she refused to testify; encouraged Victim to
lie to the pmsecumn about her reasons for not testifying; and agaﬁll asked for
reassurance about Victim’s promised refusal. The messages from pefendant Were
plainly intended to “silence testimony and impede the truth-seeking function of

trial ” See State v. Muaesias, 2018-NMSC-010, §32, 412 P.3d 79. Ev

Drefendant did not instruct or demand that Victun not testify in the present ¢a

’s conclusion
confrolied the teenaged Victim and ihat Defendant
cause” Vietim’s una
1t resists fhis conclusion based on a view that Victin wa stitl
th ﬁle State for at least six months following the text ¢ copversation
relayed above and because the district court received 6V1d6h(:6 that ‘7 ictim did not
ne to irial because of a seizure disor dc:r Victim explained to Defendant, howaver?

that even though her grandmother would malke her appear in court for the other case,

she would refuse to answer any questions. Following the dates of the text messages,




the State represented 1 ity wrine that Victim would cooperate and
Victim came to court but was not called to the stand and provided no testimony. The
district court’s ruling on forfeiture-by-wrongdoing “will be disturbed on appeal only

when the facts and circumstances of the case do not support its logic and effect.” See

State v. Martinez, 2007-NMSC-025, 17, 141 N.M. 713, 160 P.3d 894 (alteration,

internal quotation marks, and citation omitted), The facts and circumstances upport

4 conclusion that Victim’s earlier words in response i endant’s entreaties

~

N 1 2 I X7 i 2 Y
ectively demonstrated Victim's mtel

“ : JrURUINP SN AP,
ve to disturb that ruly

Y ieutenant Perhiam’s Testimony Was Admissible
@34 Defendant challenges the testimony of Lieutenant Perham in three respects.

Defendant argues: (1) Lieutenant Perham’s testimony should have been excluded




Victim by Lieutenant Perham invaded the province of the jury; and (3) Lieutenant

Perham lacked personal knowledge about the phones and chain of custody, resulting
in a violation of the right to confrontation. To put the arguments m context, we
review the relevant aspects of his trial testunony.

@53 The State began Lieutenant Perham’s testimony on the first day of trial.

Lieutenant Perham was not initially offered as an expert but testified about his

~ . . g

training and backgrouna investigating child sexual expioitation.

o

TR

que, but after a few more mintes
cused the jurors for the day to further discuss with

arties Lieutenant Perham’s role as a witness.
jury left, the district court permitted Defendant 1o expand on the
| objection made to Lieutenant Perham’s testimony. Defendant argued that Lieutenant
Perham had not been noticed as an expert and any testimony identifying the

individual in the media as a minor would need to come from a medical expert. The

district court determined that any opinion testimony about the age of the individual




opinion that the individual in the video and photographs was Victim, the court
a.ﬁowed D¢fendant to voir dire the witness.

a7y Lieutenant Perham testified that he had met Victim in person, and although
he had not seen her nude before, he had seen many other vphoto graphs of her, and
could compare her size and frame to the individual depicted in the media. The State

then handed Lieutenant Perham several photographs of Victim {0 CONim that he

could make the identification. Ultimately, the district court determined that
. N 2

in A pmrmpet o
10 6;\:;.161’.?.6!106

vestigations and data extractos essing, and analysis.

tate 2lso offered additional 103 mdation for

Lieutenant Perham to identify Victumn in the media, which the district court permitted

| over Defendant’s objection. With this context in’ mind we consider each of

Defendant’s challenges to the testimony of the Lieutenant.
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2s an
| expert, Defendant further conducted voxr dire of Lieutenant Perham about the
identity and age opinions. At trial, Defendant thoroughly tested Lieutenant Perham’s

opinions on cross-examination. For these reasons, Defendant does not meet the

burden to demonstrate that Lieutenant Perham’s testimony as an expert, rather than

a lay witness, was material. See McDaniel, 2004 NMCA-022, §13 (defining

materiality as “whether the outcome of the trial would have been different if the

1

witness had been disclosed earlier”). Nor does Defendant establish prejudice. See

1 ¥

would have prepared differ ently for @
citation omaitted)). Defendan
. fad T,
erently had he
oL COL!’ ‘Je' il U (J
re permitting
expert testimony. See Stafe v. I/alle/os 2000-NMCA-07
9 P.3d 668 (disceming no abuse of discretion to admit a [ate-disclosed witness when

the district court ordered the witness to be made available for -interview). We

therefore conclude that Defendant has not met the burden on appeal to demonstrate




expert testimony at trial. See Duarte, 2007-NMCA-012, "]; 15.

2 The District Court Did Not Abuse [ts Discretion by Permitting
Lieuterant Perham to Identify Victim

10y Next, Defendant argues that the district court abused its discretion when 1t
allowed Lieutenant Perham “to identify [Victim] as the person in the video and

, 1999-NMSC-001, 9 4 o Rules of Evidence

his Court has adopted five factors to consider
Iy than the _}L‘J"v o identify ar

ph. See Chavez, 2022-NMCA-G07, 9 41 /notm”ﬁ

»

rson’y, see olso Staie

video and photographio evidence). These factors include

(1) the witness’s general level of familiarity with the [individual’s]
appearance;, (2) the witness’s familianity with the individual’s]
appearance at the time the surveillance photograph was taken or
whether the [individual] was dressed in a manner similar to the
individual depicted, (3) whether the [individual] disguised [their]
appearance at the time of the offense; (4) whether the [individual] had

altered [their] appearance prior to trial; and (5) the degree of clarity of

the surveillance recording and the quality and completeness of the
subject’s depiction in the recording

WY D v

N

N N2

wn

34




State v. Sweat, 2017-NMCA-069, 922, 404 P.3d 20 (internal quotation marks and
Il citation omitted) (applying the factors to the lay witness identification of a
defendant); see aiso Chavez, 2022-NMCA-007, 941 (concluding that the factors

apply to people and objects appearing in video recordings).

13, These factors weigh in favor of Lieutenant Perham’s testimony. Regarding

the first two factors, Lientenant Perham tes ified that he firsf; met Victim 11 person
six times,” and these |

meeings ed fairly close i time to the 2018 charges agamst Delendant

relation to the third and fifth factors, the photos did not include the individual’s face
+ more difficult for the jury to identify the individual, though the body was

ctim did not appear at irial, the fourth

relevant. Based on these

appearance than the jury, and his opinion that Victim was the individual portrayed

in the media was therefore }ie bful to the jury as 1equlrect by Rules 11-701 and 11-

702. Thus, we conclude that the district court did not abuse its discretion in allowing

Lieutenant Perham to identify Victim in tﬁe video and photo graphs at issue.

3. The Unavailability of Detective Valderaz Did \Iet Undermine the
Foundation for the Media Evidence

42y  Defendant additionally argues that Lieutenant Perham’s testimony could not

properly substitute for the testimony of Detective Valderaz, who died before trial, to




establish the requisite foundation or to satisfy the Sixth Amendment right to

! confrontation. See U.S. Const. amend. VI. Again, we review claimed constitutional

violations de novo and the admission of evidence for abuse of discretion. See State
v, Huett!, 2013-NMCA-038, 16, 305 P.3d 956 (stating standard of review for
confrontation violations); Rojo, 1999-NMSC-001, § 41 (stating standard of review

r admission of evidence).

K Il S o~ '_ 1 - ki 1
Defesﬁve Valderaz and Lieutenant Perhain were involy red with th

1 ]
A ATt e
Tian: ait \Vvu. LIS

enant Perham was present for the search o
vehicle and the seizure and photographing of the cellphones, Detective Yaideraz
collected the physical evidence from the vehicle, filled out the evideﬁcef tags, and
took the evidence to be further secured. Lieutenant Perham did not accompany
Detective Valderaz and the evidence to the storage locker. At tral, Lieutenant
Perham testified generally about the procedures involved in the execution of a search

warrant and the collection of evidence, and then described his own experience

participating in some of those procedures in the present case. .




“

- Defendant claims that he had a constitutional rigbt 10 cmsé-exaﬁzine Detective
Valderaz—whom Defendant describes as the officer that “actually collected the
evidence”—about “where he allegedly collected the ceilular phones from, his
collection and handling of them, the dates they were collected, and the procedures
used to ensure the evidentiary chain of custody.” On appeal, Defendant only
challenges the chain of custody iesii.mon

Lieuten

N " .
nant Perh am ’q
i gialil rhiilalia o 3

“armond. 2016 NMCA-05G, 371 P.3

> M

om a deceased nurse who conducted an

id. 9 42. In the present case, however, Lieutenant Perham was present for the se

of Defendant’s vehicle and observed the photographs being taken and the cellphones
being collected. He did not merely rely on Detectiv¢ Valderaz’s statements that the
evidence came from Defendant’s V@hiClé——hé ao’tualvly observed thé Aphlone being
collected.

sy Defendant maintains that Lieutenant Perham’s incomplete memory of the

search demonstrated that he relied on hearsay from Detective Valderaz—in the form

1




of Detective Valderaz’s signatures on evidence bags—to testify that the cham of

custody was complete. Defendant’s argument appears to be that the State infroduced

improper “basis evidence.” See State v. Jimenez, 2017-NMCA-039, 9 12, 392 P.3d
668 (alteration, internal quotation marks, and citation omitted). ““Basis evidence,’
which includes out-of-court-statements that form the basis for a testifying witness’s

, whether expert or lay, is testuno ial and therefore must be subjected to

1
1? feYel
G Ci; siul.&

witness with persona g0 to the weight of the evidence and not its

testimony e

cted “went to the weight of the evidence not to the
admissibility of it.” See Huettl, 2013-NMCA-03 &, fﬂ 31. Lieutenant Perham testified
'based on his personal knowledge of the search of the yehicle and seizure of the
cellphone from Defendant’s vphw‘e without reference to any statement by the
absent Detective Valderaz, and efendant thoroughly cross-examined Lieutenant

Perham about the personal knowledge supporting Lieutenant Perham’s testumony.

See Jimenez, 2017-NMCA-039, 9 12. (“[Wlhere a witness testifies from personal




hearsay, the Confrontation

“Defendant’s Sixth Amendment right to confront the witnesses against him was not

violated because no witness’s testimony included testimonial hearsay.” See id. § 21.
. Defendant’s remaining foundational arg ts do not persuade us that
{46} efendant’s remaining foundational arguments do not persuade us thar me

isitici ¢

y vy 0 Mo
LEEEVE B N v

internal ¢

T T -
motation marks a

+q mittady Th 1,
110N OINilied). 140ugh

NMRA; see also State »
926,123 N.M. 667,944 P.3d 896 (“Tn order to admit real or demonstrative evidence,
the evi@ence must be identified either vispally or by establishing custody of the
object from the time of seizure to the time 1t 1s offered into evidence.”). The district
court therefore did not abuse its discrgtion n admittiﬁg Lieutenant Perham’s

testimony about the cellphone.




{Recording)
fendant also challenges the sufficiency of the State’s evidence to establish

that he committed SEC, contrary to Section 30-6A-3(D)—the recor {ing convictions.

Il

“The test for sufficiency of the evidence i3 whether substantial evidence-of either a

direct or circumstantial nature exists to support a verdict of guilty beyond a
a, 2015-NMSC-010

rittaAY Wi e wiil t i1 the svidence 1
VY Oy IR SRR AL § 3 M

3
vau.l;vLs./l. ¥y ¥¥ ila 1 Liihs

Lttt 3 DT 1 pys
otation marks and citatic

ion marks an
secome the law of the case against which the sufficiency of the evidence 1s to be
measured.” State v. Smith, 1986-NMCA-089, 97, 104 NM 729,726 P.2d 883. The
jury was instructed, in relevant part, that the State had to prove beyond a reasonablé
donbt that

[D]efendant caused or permitted [Victin] to engage n any
prohibited sexual act ot simulation of such an act .. .;




{Dlefendant knew or had reason to know or mtended that the
prohibited sexual act or simulation thereof may be recorded n
any obscene visual or print medium; - '

4. [Victim] was under 18 years of age.

Defendant challenges the evidence supporting each of these three elements.

@2 Defendant argues that the State did not prove elements one and three because
he did not specifically request nude or sexual pictures of

P
ause

: | ST :
=t on MNirtiin o 1n
iL alill Y i i

ribed a text message

: 337 &

3 7 I
ics! 0

“Ass bent over?”

hnmedié’te]_y following Defendant’s request, Vict_i_m sent the two photographs at
issue in this case and 1’esp911ded, “These work?” Defendant’s response 10 the photos
demonstrates that he received the pictures that he had intended for Victim to take—
he replied, “T absolutely love your body!!11” Several days Jater, Defendant sent
Victim a text asking, “Are you pleasuring yourself?” énd Victim responded, “Hehe

T sure am.” Defendant replied, “T want to see,” and Victim then sent the video at

‘asue in this case. Defendant’s response to the video was again positive. Based on

41




fhe timing and reasonable inferences gieaned from the above text conversations and
| viewing the evidence in the light most favorable to the verdict, we conclude that the

State presented sufficient eyidehce for the jury to find that Defendant caused or
permitted Victim to engage int 2 pro ribited sexual act and that Defendant knew, had
reason to know, or intended that the prohibited sexual act may be recorded. See § 30-

N

), Montova, 2

FAPPN S|
fa uﬁ._

onversations o
evera al photos and gav ) ibing several photos of the house—
including the bathroom—-:hat she lived in with Victim at the time the {nedia was
created. Dm‘iﬁg the State’s closing argument, counsel invited the jury to compare the
background of the photographs at issue in this case to the photographs of Victim’s
hathroom at home authenticated by Victim’s g;'aﬂdmother: We c_onc‘iude that

substantial evidence supported the jury’s verdict finding that the individual

portrayed in 1 e photographs and video was under the age of eighteen.
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Supreme Court of New Mexico -

212112025 8:55 AM

Office of thg Clerk

IN THE SUPREME COURT OF THE STATE OF NEW MEXICO'

February 21, 2025
MNQO. S-1-5C-40596

STATE OF NEW MEXICQG,

Plaintiff-Respondent,

oI s T I = T ¥ B - P R N R

V.

I =
[ -

EDWARD BINGHAM,

oy
w

Defendant-Petitioner.

sy
I

et
[92]

ORDER

Py
m

WHERFEAS, this matter came on for consideration by the Court upon
motion for reconsideration, and the Court having qonsidered the foregoing and
being sufficiently advised; Chief Justice David K. Thomson, Justice Michael E.
Vigﬂ, Justice C. Shannon Bacon, Justice Julie J. Vargas, and Justice Briana H.
Zamora concurting;

NOW, THEREFORE, IT IS ORDERED that the motion for reconsideration
is DENIED.

IT IS SO ORDERED.

' WI.TNESS; the Honorable David X Thomson, Chief
Justice of the Supreme Court of the State of New
Mexico, and the seal of said Court this 21st day of
February, 2025.

Elizabeth A. Garcia, Clerk of Court
Supreme Court of New Mexico

e Me0eY e Nigid
3 Deputy Clerk




WITNESS, the Honorable David K. Thomson, Chief
Justice of the Supreme Court of the State of New

Mexico, and the seal of said Court this 9th day of
January, 2025.

Elizabeth A. Garcia, Clerk of Court
Supreme Court of New Mexico

FY

> S " ._: N /”
A true wpx vens sevved on il gsdmeh 4 7&
e thedr counsel & dzge filed.” B}" L»&@/ﬂ_ ’ﬂ

Depaty Clerk
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Supreme Court of New Mexico
1/9/2025 4:23 P
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO ~

January 09, 2025
NO. S-1-SC-40596

STATE OF NEW MEXICO,

Plaintiff-Rcspondent,
V. ’

EDWARD BINGHAM,

Diefendant-Petitioner.
ORDER

WHEREAS, this matter came on for consideration by the Court upon

motion for extension of time to file petition for writ of certiorari under Rule 12- -

501 NMRA,

WHEREAS, the motion for extension of time was granted and the deadline

“for filing a petition was extended through December 23, 2024 with no further

extensions to be granted: and {
WHEREAS, no petition has been filed and no further entry has been made
on the docket; }
NOW, THEREFORE, IT IS ORDERED that this matter ig hereby

DISMISSED by the Court, on its own motion:

IT 1S SO ORDERED.

4
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WITNESS, the Honorable David K. Thomson, Chief
Justice of the Supreme Court of the State of New
Mexico, and the seal of said Court this 9th day of
January, 2025.

Elizabeth A. Garcia, Clerk of Court
Supreme Court of New Mexico

FOERTIFY ANT ATTEST: . )
A true copy was served wn aH pasties e g A: S— 4
ertheir couasel of record oa date filed. By Lol K it S5 "f/)/

| Deputy Cletk

Clerk of he Supreme Courd
of the State of Wew Mexico




Court of Appeals of New Mexico
Filed 10/17/2024 9:20 AM

IN THE COURT OF APPEALS OF THE STATE.OF NEW MEXICO coistER
STATE OF NEW MEXICO, |
| Plaintiff-Appeliee,
Y
EDWARD BINGHAM,

No. A-1-CA-40635
Defendant-Appellant.

/

ORDER DENYING MOTION FOR REHEARING

THIS MATTER is before the Court upon Defendant-Appellant’s motion
for rebearing filed October 9, 2024 After careful review of the motion by the
original panel, the Court has concluded that the motion should be BENIED.

IT IS 5C ORDERED.

> % Mimﬂ%ﬁ_uﬁ A ‘ s .."'.4___...".....___'._
JACSUELINE R. MEDINA, Judge )

i) -
W BTV S TR e
f@m@m":{. et Coo IFRVTRR

GERALD E. BACA, Judge

P A . . ‘
KATHERINE A. WRAY, Jufge
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Additional material

from this filing is
‘available in the
Clerk’s Office.




