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detention Could ot be e oconcled Wikh the Fouwrth Amendment. betause
it wWes Conducked wikthout peobable Counse. td. [RP vol. 3, L), And o gued
thet the detention was tr anstormed inte o de facto 000 oSt becousse (&
losted too lona Under Ehe Civcumstances ond elled on Shwp&, H70 . 5.
ol %2~ L85 [RPVol. 3,bbd] cnd proyided the o-pphicable quote on [RPVol. 2
(Q551. And ovcued thek (1 waes the officer's intention o (onduwil o cyrvest
ey withew’z P?ob@b\m Cose e thet thz\/ believed thet they wex e
authorized to eXecure o de Locro oxrvest and thek The Aekention wWas net.
veant. to be temporary. [RP Vol. D) blol~bb2) and velied on Royex', Hed W5 .6l
500 to Suppert that pesition. [RP Vol. D, 20~ 1), seenunber 3 of pege ot
Appendix Pov Guote.. Pad daxified that “[a] Ter vy stop ‘Cannol Continue
For on extessive perieod of time. . . . oF vesemble 6 tradibioned 0¥ Cest.’ "
Rover Ho0 U 5.6t 5o [RP Vol 3, > 7] and arqued thak becalse Pelitione!”
was detained on Scene for on excessive per od of time wWhile yok berng
'PY\Q.Q/ ¥o leave, (& Y‘&&zmb]e.éx e by aditonal GxYyest, which 19 Noto per—
mitred For o Tercy Stop. 1&, [RP Vol. % b70- 6711, Pekitioner or gued thak
“Tihis [Pekitioner] was seized excessively based on nothing Mot thoh
meye Suspidon. This aebitroar avasSion 1S the exact Q¥ cunsStene—
thet Ehe Fourth Amendment Wod odopted to prevent.” 1RPVol. 2, k71~ L:‘/Z]
Gnd guoted Deleware V. Prouse, HHe W-5. b4, (51,49 5 Gt 134, 591 Ed. A
le0 Y1879) to Support thet position. [RP Vol. 3, 23—, see Number 5 of

oS 2-3 of Appendix P Por auote. Conteyr ning an examinetion wndex o
St%te onalysis, Petitioner ct}u.ote_é Avticle 1], Section 10 [RP Vol 3, L2S ) ond tn—
Aicated Ehat Case. law eStablishes thet it provides brosdey protection
thon dees the Fourth fmendment. [RP Vel 3, L27-b28]. Pritionex

woted POC oS oF Wex nex, Supvra et % 14 [RP Vol >, 29\ see. number b ot
e 3 of HPptz_\qc\[x P for %uotz And while- Citing that auote, 60 wed that
oFcer s on SCene avvested Petitioner withoul ?\“ob:&_b\e/ Couse - b\/ \odﬁi\'\%
nim i e P&bro\ vehide and that Bhe Yecson Lo the o Cest wasS to
%{azp \’]\{m coyailable In case pro bable (suse was lekex C&&\/&\OP?—A-Y_KP Vel-
% 59,
Pelitionex oy 3\/@6 Lheat the Continuesd detention ofter K Q.

Conclusively digpelled office’s suspicions invelved olaiting the
derelopment of G Cum Stonces o2 of Hhe SCene tnd wWos impey missible.
[RPVel. 3, bl2-blk>s). And quoted portions oF Lo viex, Suprec o T 1|9 con—
cevning “[dliligence in e investicarion”. [RP Vol 3, (03\“(037___\ See numbeyr 7
ot e V3 of )’-)pp'e\nc\{;( P Lo euore. “VYeritionexr Cv_\f‘:’jued thet. the
detetion became. o defadto oxrvest Decause & losted too lon
wnder the v cumstonces [RP Vel 3, L] cnd relied on Stake V. Fc)lm‘r&S,
199 b— NMCA—059, 115, V22 N.M. 84, 9200 P. 241038 and United States
Swpreme Couxrt decision Duncwey V. Newd Yor K, HY2 w. 5. 260, 2172,
ge S Ct, 2.24%,2256-57, Lo L. Ed-2d 821 0279 [RP Vol B, 3| See
nuumbeyv ¢ of a_SQ,H ot ﬁppc&v\dix P o quote . Petitionex inc_or\:)@\f‘o_’c;zcx
that “[1]e 13 likesdise Settled low) Fhet evidence. Cdiscovered 0S5 o Fesuwlt

of Lhe expleitation of on illegal Seizuwre mMust be SUPPC essed ]
State V. Povtille, 200~ NM67,E 25, 150 NLM. 187,258 B 3d il

[RP Vol >, ©37), And relied on thakt guote when dernandi ng fovr
enidence to He Suppressed. [RP vel. 73, L),

N 2 ig \-"e;spor)jc/'/)-?a led o June 2-H, 2021 UQ/LH/QD')_D the Stote- o
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Ctrre.SE

New Mextico only oxrgued thot the motion Should be denied Without o
heoxrineg due to Ces |udiceto becowse the Stete o New Mexico
(hereinalter Stete) “believed thek a previsus ovdey (entev-ed on
Janbeury 10, 2219) Concerning the n! Hlation of the detenblon decided
ol vsSues. [RP Vel. (o, 1‘63(@‘\'53’71 Appex‘\é\ix E. The State induded o Copy
of the January 10, 2014 order (hereinafter the Romero ovder) a5
 Stare's Exhibit A [RP Vel b, \3H]1-1356) See Appendix B. The- Stete did
ol (ontest Gy Pocts estoblished in the motlon. Cr u\c;c'a\l\\/, the Store-
did not oy gue , oY offer evidence to indicate, thot exigent Civciaen—
Stances Sv_gti\‘\ led the detention in the patvol vehide . Sez Appendix
= Hddltiana(\y) the- Remexro ordexr does nob Contain rulings on®
DThe 1~ éasonebleness of the detention in the Pa\it@\/g\aida';

2) Whether oF mok. eXigent G (umstances ex sted to \')ust{py the deten—
Yiony 2) Whether or ot K.S., Whom at Sixteen (1) Ye&rs of eae, and
oveyr the e of consent, tlas in Aon ex of baihﬁ S&}(Mlly OSS61L tec\)

2-}> Thet tb:f?wus c,ov\ur,\(‘v\(m-3 Hhe e of consent did not "*PP‘)/ to the

cdrcumstonces ot the encounter iy 5) The time that oPFicers c\fsw\/erecx
the &Heﬁu& p@r\AiY\j Cose-y L) The time that officers distovered the

cdleged no- Contact oder. See A?peméx,?x E (Stare's Exhibit A).

The Court e ld oo heoring, Whey e Vet toner re%wastaé SuppYression
of o)l exyidence ol :e,él\/ At scovered afker the peinkt of de Pecto o vest.
[cD B/21/202), D115 B3-9126: 5115 E&lc, 15] 5 Appendix G. The Steke
é\c& net Contest O—V\Y 0@ H’\?/‘Pcmfc,s @t&b\ﬁs(azﬁ ' the/ wiotion, Yoy ﬁ\u\&
the Stete present. testimony ov ony Other eyidence gk theheaxing.
Fuethermore, the Staxe A3 not oxrgue thel exigent e cumstonees
J\ASD’P\(LC\' the detention ot s Peikidhex in the \ o \Red Poli ce Vehide.
The distxiel Couxrt AZA’\HZA the Motion, ¥~ wlin ‘th&—t—“D&l?U\-(:\&-Jf\t— e~

\res on scttechments te his Motions to_SuPPc'\“t o Foctuel ‘pasis Pov
his ar-auments.” nd that “Defendent. wos detsained in oo Ceoson-
oble. manner.” APPU\CX{X F. Hetevexr; the disty it Cowrt did hote
Fina thet the- ]ov\g ’xr\\/e..st\‘ﬁatfon wes diligent, nov did it Find thet
e et Civ cumsStences jwstiwoﬁe_c\ the detention vn the- paﬁ:vw}
VelRicle- . AppenAgC/( F. The Aistyicl Cowrt Simp\.-\/ 'g e/Fwsch
t o Consider Petitioner's oxguments. (‘Z—W\P\’\&siS&&A(LA—>

On S&Ptembe,\r I, 2020 Pots tidner i led oo motion To Suppress the
search of his Swy, O»'Y“ﬁ'udr\@ thel the- afPidayit Pov the sesvrch

ol




wWao v ont Wos lacdking probable cause, par quﬂcu*fb/ éw\A LesS oVexr—
broad. [RP Vel. 3,447-591)5 [Blc 4] Appendix G, Petitioner based the
rotion on the Fourth Rmendment of the United Stedes Constitution and,
Article 1], Section lo of the New Mexics Constitution. [RP Vel. 3, 497,
And severeal United Stetes Supreme (buct cases as well as Rude 5-21
NMRA ond severeal coses Feom the New Mexico Covyt of Rppeels (LoA)
ona Supreme Court ( NMSCL). Peritionex woted the Fouwerth Amendent.
WS. (onst, aurt. AMENDMENTS § AMENDMENTS V. [RPvel.Z,H%fLWU. See
Number § of P&ﬁe'L\ of APPQLV\di)( P Lo %uote,. Pc&t[tf'oﬂeir‘ relied on
Giovdenello V. United States, 357 W.§. 430, 45.0T58). [RP\bl. 3, 5627] see
nudm beyr 10 ot P e 5 ow[\ Appmf\éix P Por %Mtz_ Per: oner ox vee et
e a;‘r\FLch_v( . Fovr s?,zg.rdf\ WEX ¥ eint ( hexresnefter O;P?“cﬁ@\/{t) lecked
probable Celise altogether because it is nob corfivimed that a
CCime oy ced inside +he- plece o be tepched (the Vvehicle ) bes
Couse the. oc_ugpcuf\tﬁ ox-e ok identified. Fur ther more, eVen P e
© LU Pants of Vehidle were i&@\t{@i?ﬁ) £l stll ot clariPied hew t{«e.y
were (dentitied. [RP Vol 3, 526-528] Rekitioner olso arqued that.o-
“bests ot K\/\ot&)leﬁ( e’ ﬁo@ K,S:‘S cde 1S not. Contained (n the offida—
Vit IR® Vol. ) 532-53%) . And also ocqued thet the affidovit locked
pre beble Course for Hhe Fwo Crimes that the Lax v ant wWos {sShed
CL\qd @(Q_C_{AM to nyesSti o:te/CN MSA 30’(014_35&!(\5 NMsA 30'“7}‘}‘5) YRP Vol 2))
523-524) (_Fpeqr\ raPh 9 opﬁyper\én'X N. And orgued “AM b did
not explein why He believed he wouwld Find evidence of the <tatukes
of NMsA 30-284-3 (Ev\cba\f\/ or |ntimidetion of o Witness)y ond NMSA
30 -GA-3( Sexual E\xp\oi Fotion of Un{\c\w*'znyn He mede o-Feiled otfempt
+o esteblish P obable Colse Tov \/;\@\a.b‘ﬂ; Hhe vio- (ontect order but
' @aRue/stQA evidence- of (,omp\Qinx/ difPeyent statutes. ” [RP Vol- 3, 535\1‘
cna CF APPC»;\A\')( N. Neither Stobube 1S ymentoned in the 6 de—
Vit unki ?Odr‘ag\r\ap\'\ 4, when the AFFiant e;-c@_w_st?_c\ the LWex-vaent
1o be issued 3o he could investicete those (rimes. AppendiX N.
Petitioner oy gued thel “The- u)ov*climg lin the offidavit, pov g enpn G\]
4o 653ist o RHENE With his tnvestication’ enebled the officevs lexecd—
ing the Wo v ont | tnlimited disCyetion to v wmmace ?:hrou%h all
Contents of the vehicle to defer mine whet weuld ond wouldn't.
cassist? affiont With his investigetion. Thet lomguage ollowed for
O L‘rxcsh«}n\cj ?,XP?_A‘»UOV\’ to otrtempt to Condiv-m afflont’s “mece
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S\)\SP:Q{o\/\, Fhot rhe tioo listed Crimes even oCLUr e, BY &S,K%ng?o\r
items Lo Cossist with his an\/esﬂg)atiah’) ALRD ant LI0S gqronted permi ST
Sion o Seize oy ond 6l items within the vehicdle and desm ofter his
i(\gpgc,]jol"\ thet the items wordd Further dvive Wis investiostion For—
weurd. Nothing 15 to be I&J?t +o the discetion of the officer ‘Z}(&u)\_‘bna
the Seorch.” |RP Vol 3, 557‘553’\,. CF APP'Z“&‘;X N. Petitioney™ v e\led
on Stantord V. Texes, 379 WS 476,185, $5 5.t 5ok L1965). [RP Vol. 3,
5\23. gee Number || of pa{»)e,\S of Appumézi;( ? for cbuot&, Ang Coo\iclge_,
V. New Hempshive, Ho2 U S HH3, ST (o) [RP Vel 3, 511-5121. pnd
Wineis L Gotes, Hbo wW.8. 213,239,273, 276 (15 §2). [RP \/el. D, 502~
50’51_ And Nathenson V. United Stekes, 290 w.s. |, 47, 54 S, e 1) (e
[&? \/o\, ?)) 5053510—5\D. See \’\\L\’ﬂbe{“ \L o&\ P&ﬁq/ﬁ owt APP&Y\(‘MX P ‘;o\"
uote , Petltioner quoted Rule 5-20WCEY Y, NCMURLCRIWG R Dist. (. 5-211
RP Vel- 3, 500 ] see nuunber 13 of poge- o of APPu\é(x P {:or%wotz,- Relied
o Stare /. Miller, 186L-NMSC-ou4l, 76 N M, b2, b7, 112 P2d 240, 2473
(white Y‘d\/l}‘r\ﬁ on A@@\o&r V. Stote of Texes, 7% W.S. (o QaeH), Inyedi-
d&_tz,:l 0. Seok ch wox vont beccuse the afbidevit in S\)\Ppo\f‘t of the
Wox rank did not indicote Now the mForment (o police oFlicer),
G vived ok his conclusion Ehat the defendant ommitted o
arime ) E@ Vol. 3, 50350 4. And Stete V. Cor dove—, 14%9- NMSC- 0¥,
169 N.M. 21\, 203, 784 P.2d 20, 32, And lexified that “[dletoiled
Searcln wervont affideyits “tust shew () thel. the ikems Sought
to be Seized ore evidence of oo O Imel” And, “Seovch and) Sei—
20re 1S only lowotul wWhere the Seovch worroent otV devit sets
Forth o Fectied besis establishing ta sulficient nexus betwoeen
() the coiminal activity, and (%) the things to be Seized, cnd (3) the-
plece to be Searched. ™ Stete V. Sabeexin, Zol4-NMA-10, 1110, 33 P 34
990, Ei? Vol. 3, 56%_1, And o Mere Suspicion Hhat the- ob:)&fj_s v %ue;tiot’\
ore- Connected wWith criminal activity will viot. sulfice.” 1d- See_also
Stote \[ TueKal, 1479- AMSC-0T71,93 N. M. 24%,594 £.24 1045 [RP Vol. 3, 51(],
Queoted thetbt « [Sje_cu(‘ ch \A)cur  enlts must be S?QC—(QJC/ ‘N both ?&r“c(m\m(‘f%_\/
ond breodth. Pariicuwlarity 15 the \Fz%mre,mwt thet the wexrvant
Mmust. d‘«’—cw\y state what is sought-. Preodth desls with the rz@xxr e -
ment. thet the Scope ot the war v ant be limited b\/ the Pr‘ob&\b\?« Couse
on wWhich the wWarvent is based.” State /. Hinehoex e, 2o07-NMCA-
N, M &, 192 N.M. 175, 1Lk P34 129, JRP Vel. 3, 5181
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And thoet ¢ [E\he po.rtiuyu\om(t vubm\ﬂ ement ensures Hhek oo Seourch
NS L,QY\\tiy\zcE N 5@0Pato Pcu(b’ﬁ.v»\w‘\\/ descr: bed eyidence ra\a%_in%
to o SpeciPic crime For Which there is demonstrated peobable
colsSe .” Sabeerin, Smpra, ot 8 2. ﬁ{? \/ol\. '5)5\(.;]_' \mpov“t&v\t\\/,
Petibloneyr axgued thet “The Wox ¥ ent wes 1S U b\/ -E_t\/\e, Aistyicte
Covy t] even 33/\0\)\3\/\ Me wWoxr vy aent &_P'P\{COL(O\(\ C&:PJV\\ APAVIE D) Vaclked the
NZLLSSer p\“obcub\z, couse for the rwwe by ood sterures Por which
+the wor vent was 1SSLed to invastgsate,,” IRP Vol 32, 523 ] And
“Fur ther moe e, Neither the obFidevit, nor the Werrant Esel &
cContoaned &Ae_%w}ie,\ Pwtigu\&r(zzé launguege o Aescy be- Lo Eh
specificity the item’s to be Seized o5 is Mandoted by Constitus
Hronel\d oo, E{? Vol. 73, 5231. ln the C,@N%;;LU\S\ON,‘ Pelibione
'Pomte;c\ oLt thet. “the ((Good-Feith' exception to the exclusion-
M“\/ Y“ule 18 i*r\c,om\’)cﬁcib\e, with Avtide W) Section 10 ol the. New
MeXico Constitution. Becouse “To cefPoctuete the Conshitutional
Viaht. o be 'T\\"ze/ Prom uneasonable Seox ch eng Seizure,’ the
Kexrnment 1S denied “the USe- of evidence oblained Pwswx\t
¥o an tnloastul Seorch.’” State V. Gudier ez, 199 3"NMSC 06,
50, 1l NoM. 431, 563 P.28 1052, [RP Val. %, 54T The court held o
heox ag- [CD \2/18/:107_01 24720 -2 56° Oﬂ_ At Hhe hwms, Petri—
tionex o aued thet the O_Pyr\(cxo—\/[t was insuktident. becouse i did not
establish oo nexus betrween Hhe Criminal Q_Qt_i'v|'t>/ ond the place- to be
Seax c,lf\e_A. —The Affiant alltempte,d 7o esteblish PFObable, couvse For yvio—
Jetion of e. no—contact 0 dexr and mentions two O CCUPONES of o vehide.
Hou-)a\/e,r) he nevey o ified the tdentities of these ocenpants. Further—
Mor e, he did not provide the “basis ot Knowledae” For the Rearsay
Seuxce of thet wneont i rmed informeation, See APPQMCMX N. As o v esSuw|t,
Violation of oo io—contact order did not occuy inside the Vehicle .
Petitioner olse gy qued that P\Fobo_b\e. Couse. does not exist v the
Q,FJFJAQVt't LPor the crimes the oy vrant oS desi wed and 1 sSued to
e Sticote , Sextued EXP\oitcd;ioh of (hildven (hexreinalter SECJ e
Bribery or lnbimidation of o Witness. As o result, the woxr ront
alse lecked poxticwlary and was oVeyr Drood. — A nexus does not
exist betioeen the thinags ke be. SQZ_ZA (the C,e,lfpl"\ov\e_s)') the Crivmenal
aat[v(ty(SEL ond Ev‘ibéf\/ or Intimideation of a. Witness) and the-
.P\&'\c_e, to be Secwched (Hhe wvenicle).

-
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The cl(stric,t Couwrt o cq\\/ rC wled thek the Weoexy enl was 1 SShed
o inyestigatre SEC ane Brivery ov Inksmidetion of oo Litness, and
1‘>W thev Yuled Ehab P\(‘obo\\)}‘& Course. does Yokt exist Fov these
Crvmes, (emphosts cdded). The Stoke axrgqued thar the AtTiont
Shouwld not be P\Af\ishzc\ A \ir\\rj ro Show prob&b\e- Couse.. And thet
probeble Couse existed For SEC becouse the alleged Vickim v efused
1o answer if She Sent nude ?hotoé)_\f‘ aphs. LD 12/1% /2020, Hiok 20—
i)t 1ol “THE COURT RULED SHE WAS INVerING HER FIETH AMENDMENT.
The Stere Conceded that the offidevit lecled Proba,b\a, LM&.I@D 1245/
2070, 4 15:25-H 1k o), The (ourt denied the metion, Claiming LB was
pe/\r\mitte,c\ Tto i\r\‘P@rf the (dentities of the vehidle oc,c_Lngts but did net
0Adv-ess the lock oFf o “basis of Knewledge’, And deter rrg{nea the
woX v ant wWaes \/a'-\.\'d bec olSe vt Founad P‘r‘oba-;b\e, couse For Violation
F 6. no-contoct erder. And Found thet the pox Hearderi by ond
by esc\th ‘(‘e_céuire,mu\ts wexce Sotistied becouse the o donvi b
oS Ked For C.&”Phov\esf See Appendix O.
On May 14, 2018, police. exploited on Lnlawful detention by Conducting on i~
Veskigation ofker they e¥panded the scope of ir\\/esb‘j ekioh b)’ &S'K"nﬁ
abmdg LWEEDENS wWithout FeasSonable- Suspicion AwMg o investi—
ation 'Fof“ (_SPI\/\) a nonviolent Cyrime. Thé. olice \’\zflc\ Petitioney™ in
the bad< of o Pol(c,& Cox Yor eurs aftex t}\b?/ Aetexrmined thel O-
Femele PaﬁS&ngwﬂ K.S., was oVex the e of Consent. K.S. veritied
He \r\zla_t_fonshfp To be Consensual eund continued to d?-h)/ sy e
wvolverment. with Retitione. Due to the Lok of diligence in the in~
\/esﬂigcutfoh as well 65 the excesStye gmeount of time (thvree hours)
ond monner he was detoined (inthe bock oF e police- vehicle),
Petitjeney LJIOS Sbub;\ec?t Yo oxn Untawotil de Facto ax-vest. officers
on Stene made ne atlempt o Confirm or dispell their Suspi—
consS @4\ o. CSPM (The covsSe D‘T\ the (nvests a_tfot’\y
THeuGH PolLice DETERMINED K.S.'s 1DENTYTY AND CoNFIRMED HER
AGE Te RE OVERTHE AGE oF (oNSENT; APPROGMATELY AN HouR INTo THE
DETENT1oN (&Cﬁ/@rd«fr\sto the State o__mé the. (_,OF\))THEy CONTINWED To
DETAIN PETITIoNER WiTHouT REASONABLE SusPicien. C@npha&s added).
This wWas to Keep him ovailable For orvrest in case Prob&b‘)& (ouxSe-
wes lotey c)z,\/e,\opza\, '
On J(L\/\u\o\\f‘\/ 5, 202\, Petitiones Plled o morion to Suppress (Scope)

&




This Was due to oflicers on scene Q)pr\dn\r\?‘) +the Scope_ of [v\\'/est{\ja.tioﬂ
Without T easeoniable Susplcion te de S0, Violekion of New Mexico
oo, [RP Vol 5, 1017), The. mokion was besed on N-M- LonsT. axct. U 8lo
of the New Mexico Constitution and e Eude of New Mexico cases.
The (ourt held o-hearing. [<D 5/24/202), 315143 120351 The State
refuged o recoqnize that Artice W) Section 10 offers broader protec—
Fion then dees the Fourth Amendment. Fuy thexr move, the State did
net. Provide testimony o€ any other evidence-of the- hw;“g' The couet
denied the metion and Fuled that officers were invﬁﬁh}jﬂﬂhﬁ CSPM
wWhen the- %wzstior\ Con(es nn LQQ&PD\’\S LWos CLSKQC\, cw\A {:U\\“t\'\w Y‘\,deA _
thet CSPM s a Vielent offerise. [RP Vel.4, 20%2~2-680). Rp pendix F

The disteict cowrt obused tsidiscretion by &e_r\ytr\f) tHis Petiionec's
Mokions to Suppress. Petitionec Pre,se,m;aa.  his Srizjr\-\n~ﬂhirb@
rhat the dlstrict cowrt found thet “D&pui;y Ve\dex .z discoyered the
No-Contact order(the reasen for the arrest).” and that “My;
3{n3ham was derained wncuffed 1n e depuliy's Vehide for about three
\’\D\)J\S, . while u)o,\'t[r\a ‘Po\" DQPL,CL \/a,\c\‘?,\(‘cu?_-” [f))C \5) \—71 /‘\?Y)&f\c\@)(
G, However, in iEs Answer Brieh, the State Aevnonded For the (OA to
Violate CLPPQ—N&_tz, pv*aci:.ftz, ond PV\-OCLAWE/ b\/ acting os the fact ~Frnder G‘V\A
over - uling those Findings. The State demanded the (OA to delermine
Hhelt 1t uwas D?_Puj; Pagzlla, thet. dscovered the No—Contact OF dex
o Nowe into the defention. AB =7, 1-17Z], Append i H. Pelitioney
thu\g_‘Fore, 'S ULZ_StzA -Por‘ the lower court's Yulings te be given
deference . E{B 14-15]. And cequed that the Stare's t{mefrc;mb 'S
Yoo \onﬁ QO\/\S,'A»Q,\rC.Y\j the \&CK @$ \)uﬁb{‘\t cotion. E{B \5‘7_(5]'.
APPG/MA\X I. ,

Peritioner oy qued in Briel~ln-Chief that the offidayit Tor Search
War v ant. wWad tavelid. [RleHo-43). Appendix G, This s becouse the
oFFdavit 4id viot establish P‘(‘obo.b\e/ Couse- Tor SEC ond Briber
o lk\“ch{Aab‘OH ol c. Loitness. As &« Q@nszz%uu’\t@ of thed:@le\u,), the (N~
\/&\cé Seexch Qw\(\mh was elso O\/Mb\“o@\o\ @—V\A locked par- B oty
and the Ceswlting Seaych (tsel P roas ot limited in Scope JBIC H2).

Though the Alflant ottempted to establish probakle couse For yiola—
tion of 6 plo-Contect order, Ne veguested the Search worront to
be issued for his investigation of SEC and Bribery or Intimidetion

of oo Witness instead. See pax-agCeaph 9 of Pppendix N.
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Peki tioner Yelied on Stere V. WilllamsSen, 2009~ NMSC 039, § 224, 1H6
N.M. H8% 3 Skate V. Covdover 1989-NM3c-085,5117, 104 NM. 2113 Stare /.
Evens, 2004-NMSC-027, 1 1)) 146 N. M. 3195 Stete V. Gurule, 20135-NMSC-625,
€ 15} State V. Hinahare, 2e07=NMU} - 16, T 8, 142 NM. %755 Arbidle 1Y,
Section 16 of the Newd Mexico (onstitution) ond khe Aguilar - Spinelld ¥est
QU_U;,,\Q’A\ " }?wle/ 5-201 NMRA- [B)(, 1—}(]_ A\spej\dlﬂ G. géd'\tlov\ml\\/) the-
oFFidavit Falled 1o establish K.S's age or o nexusd to ony criminag ok~
Viky inside the place o be Searched (Hhe vehicle ) because K.S. and
Petitioner ore ot Conficmed to be the occuponks of the vehide.
Fuv thexr more, o basis of Knowled e Por any of thel 1nfor mation is hot
Contained in the 6ffidenvit. (U‘”‘P}’\&S"S added), [B1e 7—;%3.]) ﬁPPU\A’"X G.
On &PPQQ,\ , the COA Adigr orded the distyict Courk's Findings of Pac_t> -
deye ) oped o cltered Foct- dependent o quments to Ju_sbwt\y Q—XPW\C\?"@
the- 5cope of investigation ond the de Focts orrest] endaged in foctFinding
ro Cule- ot these aVé othex cirquments Cuiced Hhe s nsidbM cent affido-
Vit b\/ Ssupplementing it wikth ditienel infew mation] opplica the “Toitel-
by of the (ircumstances” kest to spmlmﬁﬂe.owqﬂs (dentities
wled wervrant was Velid because. offideyit estoblished probable-
ceuse For o Geime sther than the exrimes it Was designed and i sSued
e tn\/estigatp,g Further ‘Y‘-p&.’@ét t}\ad:PPobcLble/ Couseexisted for SEC be-
Carse. the. a_L\e:c?zA Vickim refused ts onswer %\)&Sb‘olf\sﬂ refused to 0cddress
Cthe lack of probable canse For Beibery or Intimidation OP o wWitness,
the 10K of particilerity, overbreadth, and the Concarn that o-basis
of Knowledae Fovr the allesed V;Lt;m’g_&sbis not. Covtained in the affi—
dovi b See “Stete. V. B{Y\ﬁ\’\w"‘) A-1- QA-L}o(a:')&l) mem. OP. (N.M. Ct. A)’JP
\S&pt, 23,20 24 (ron PY“Z/C@/A!&V\t‘\'O-l>(M€(\’\- OPJ) The COA Vielated O.PP?_L.
lake prackice and p\roc,eckwre, by wnsac&szmj and v bdl'nﬁ_ on Severe]
lsSues that Wexe nok v oised in the district Courk beloto beceuse 1t
reqiivred For the(Coryto act as the Fack Finder wWhich s the
duty of the distyict towrt. These include butore- not i ted ot
D Thet &%‘:Sw\t v Cuan S teances tustified c@vﬁ}:nmﬁ ”Pgiib‘aﬂar A o locked
eixv-o] vehide. ™ The (ssue of exigent G Cumstances was raised for
the Fivst bime on oppecd b\/ the 1 "/EA\% A-10] see- Appendix H. fine
Fhen determined by the COA in its memeorandwm opirmon, Mem.
op. 0 Ll See APP@V\AM Ay 2) Thet low entorcement &ié nett believe
(.55 declaration of oge and dateof birth ~ This issue e
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roised For the Firstiime, Sua sponte, on appeal, by the Cop and
decided on tn 1ES Memorandum OPJ\/‘\COV\. Mexn . Op. €\ \\. Appu\éix A,
Plegse note thet beth poxr-ties briefed thot |awentor emment beljeved
K. S.'s o.5Sex kron ot aee gnd birth dete . APPU\A{X G, BleT] y A ppendix
W, [ARN, H-141 5 Appendix I, [RB H-1215 3) The bimeline for when
loww enfor cement O.J(zszcmy AiscoVered Hae pemd.m- CoSe . — This |
LsSue Wes 1 aised and detexr mined Sua Spente Tor the Lixst time

on oppeal by the COA in Mem. Op. 61 10. See Appendix A3 H ) Thet the
?\Potrcskd;eé inVYestl atovy detenktion Wes Ailiez

Wb, 7 This 1ssue wos
Y oised 6nod determined Sua Spente Lo the Q\{-rst time. on O‘PP%\ bch}\e,
(COR 1n Mem. op. 1 1. see Appendix A} 5) That the detention L,bbbjugd"
\?f?_@ For lewd enfor cement Eo Aeter onine K-S."s .Aay\?;_\ty cq_né C)\\(‘y:\‘o\l/\ﬁg,.
For her to be pfc\ﬁeé wp. T The COoA vaised tu's 1s5ue Suer Sponte For
the Fivst Himme on &.Ppe_g_l and Fhen Y uled on B in 1 ES vemevr andwm
opinion. Mem. op. f110. see AppendixX Aj L) Thet lew enPorcement Loas
{\/\\/est[goici nq dead bodies 6nd o Stolen vehicles When Deput: Podille asled
if Petitioner had any Weo-pons. T The COA o-lsed Bnis i1sSie Suo-
Spoante Por the first Hime on o-ppeal and then ruded on 1 va Mem. 0P
41 8. see Appendix A, Note thet both poxties beiefed that officers
Wey ¢ investicoling CSPM wWhen the uestion Was osked. see. AppendiX
Cr, [ He)) Appendix H, [AB H-421; AppendiX I, [RB 100-109] . Further—.
Mo e, the sk et covnrt Y wled Phret \awd enfoccement Loes in—
\/?,S“cj?a_?:x?\f\ CSPM when D;L\’Ju_ty Pedille- asked cboutr wespons. See
Appendix F. 7 la Pact ey of the Qurguments Mode oy the COA oxe
octually in conflict with the o 5&(\4' nts beleted in the Spate's
Answer Beief, [TAB B-111 swAPpcndix H. Concerning Enose ol
TGS e e “clr\rouirjhowt Stete V. Eir\g\/\am) No. A-1- CA- Ho k34 (A\DP‘Z—V‘”
Aix )“Q) none of Those wgwnmts biieled b\/ the. CoOR t\fw-ou@hol,-i’_.
Mem. op, &1l §-13 were briefed by the State ohn a_ppm\ i the Pnswler
Brief. CF Appendix H, [AB 4-)4). \a its Answer Brief, the Stare-
brieled that low enfor cement. 1 mmedistely realized that K. S.
wWaos Sixkeen years ot e due to “K.5'5 admission thet she was
on\\/ 1. [AB 1], Appendix H.— And then, obyiously net eolizin
Yhat ot SiXteen(lb)years of 0LE) K. S had pa—SSu’X the Gee of (oSent.
in New Mexico, the State P\rouzzézec\ to brief thet proedle couse.
Fovrr CSPM Jmstiﬁ{uk the detention in the patyol vehicle From the
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b&gihv\v‘h becouse |oww enfercerment. immedistely veelized ther K. S.
wes sixEeen (@) yee s of oG- [AB Y, 7-lo], Appu\&ix H. 77 So the State
O-Qtwal\\/ briefed low enforcement believed Y, S.'s admi ssien thet
She wWo-s only . [AB 1,7-16], Appendix H. This s consistent with Feri—
tiover's Bried-tn- Uhief betouge he gctuell b‘bieﬁu& thet “D&P%&t Podille
e;,/e_hi;u@vll\/ established she wes 16 yeoxrs old, her b;\(\th&u\/ wes ﬂpmf] 2.8
2002L1" [BIC 7], Appendiy G. Note- thet this infor metion is based on
DQPN::/ Padilla’s testimeony and is therefore Suppor red b\/ S bstantiol
eNidence . Sez-[BIC 7:() Appench)( (5. The '¥ol\eu)ir\~ thyee 0x @urments
briefed by the State 0xe. oll ele,pex\éunt s Hhe. State et vndex—
Stendiing that the oﬁz,o(: consent. in New Mexico 1s sixlteen (k) \/%J‘S
of 0\9&7 ‘l) The State briefed that “ Probable Comse. bios Cernented
When, Within ten minutes, K. S edmitied she ond Defendant were
“Seeing each othe’ B0 [AB 751) Appendix H 'y ) The Stere c_\?_cnrly
onel 'P\/\HY b\f‘ie,Jr\zA thet this Peritionier (Jas o ¢ ested —PoY‘ CSPM when law
enforcement detained Nim in o petrol \ehicle . [AB 7—\ﬂ)ﬂppc¢nc\u’x H3
3) And clse briefed Hhek. “depu_ties Couléd not \/w\/ wel| lecve DeFey—
dent. ond K. S. alone-. . . te Continue, P&te/nt;@\\\\/subseciinﬁ K, S to
on pdditional CSPM,”[AB 4, AppendiXx Y, Buk belouse Petibioner
reminded the COA in his ‘R@pk/ Brief that the oge of consent i
Nesw MexiCo LS SEXJC?/?/\’\C‘(DB yws O\[\ 0—3(:*, cunc thue(-\orb easonc ble. Sus —
Pic_c'e\/\ of o e ime. Aid viot_exist to 'wgz‘_iﬁ\/ the detention o Pelirioney
the (oA constructed oo New argument for the State in 1t wemeo—
oo Am opinion. The CoA WUY Violated Q%Pv_lkccta, P oCEL Cz- ey
procedure by briefing thet lew exfercement Lns not Fequived to
believe K.S.’s declovation of coe. Mem. Op,ﬂ e APP@(\A;X A and CF
[RB 4-14), Appendix T. <F [AB 1, 7-16]. The (oA bricked, without
eldehn e, ond Contrery Yo the Stake's br\‘e.?ihq N ts Answey
Briel thet Depulty Podi loe needed o determine. hee (K.S.7s)
L dentity in order e & \/e:ri{}y' her gsSer tions” thal. she wes siX-
teen, wWhich ockually eccucved “about on hour inko the
[detentiond.” Mem. 0p.4110. Appendix A. The (oA ockriowledgea
rhet leto @Vl}o‘(\w\’\er\t Conti fved o detein Pelitioner et ter tl’\e—y
ver i FPied her (dentity and her assertion that she weas ovexr the
see of consent. and thet the Sear-ch For the pending Lot (ase
o the no—tontact Order oClurtred, ot times wnspecified; 65

\ -




0- YeSule of thot untewofu ] detention. Mem. Op.q_\ \ 3. Appanix A, Perxi—
ticner Driefed the issue of de Fecko axvest in his Briet-In-Chief [B1C
M-22), Appendix G —This 13 DHecoumse he waos detoined “in the bodl of
o poatrol Cox” ond “police Were rotl Al aenl in Conducting the {Y\\Jast\'\cjo_t{ol’)
where &t Fook them houes to c\igcovus the No-Contadt or dex™ and Aid
not let Thim] go ofter there wos no Confic meation thet he ond K-S
ey e znaoujec& (1 Lnlowtul Gexuwel) oivik " Fhat he Wos S\,OQS?_C’LQ_CX to an
Unlow PLIVad Pocto axvrest, Relying onWerner, Suproe [ BIC \7-\&],

AppendiX G, On oppecl) the Stoate briefed thet Probable Couse immes
dictely existed because K.§. odmitred that She was “14" ond the velokion-
ship wag Consensiral [A® ), 7-14], Rppendix H. And briefed on gppeot for
the FirSE Time that exigent CivaumStances \weshified the immedigte
Wor - antlesy oryest in Vihe Po-t_Y‘o( vehidle. V[A® 4-10), prex\dix H, \n
his Reply Bried, Petitioner bricfed thak he Should heve been v eleased as
Soon a8 K, S. conFivmed she was Sixteen, denied Sexval o.d:_{vit\/ ond Confivmed

the relotionship was consenNdual becsuse the oge- of consent is sixkteen (). -
[R® H4-3,%-12,15-19), Appendix T. And 1"elied on Stéte V. Semoroy, 20\ ~NMSC- 03,
N30, 2%7 P.Ad 2136 (o x‘ZJc\{c,[o\l\\/ C.lay‘i?ym +het the aoe of Congent 1n New Mexico
is sixteen (1) yeo s of O-zb?). [R® 5-G], APP&”&‘% Qi And thet the 0¥y est-
(Y\S of i cex, Dep Whitzel, immq_é(o:bz;]y Cecoanized K. S, ks De S}XL@@/\
Nazall of ege. [RB G, Appendix I Lemphasis added). And that exigent cir=
CunsStonces Aid not exist becousSe K. S, was ove the ¢oe of Consent ond
Yhe Stote did viot oxrgue the 155ue 0¥ Oy esSent eviden of exigent i —
CumStences Delow. Lég (o=l Prppemﬂ\)(j:. ANnd Y elied own Stake N Dufiy,
1AGE-NMSC= 619,81 71, 124 N-M A3, a7 P 24807 [RB ), Appendix T, and Stae
\ (_cm'\pos)\@l%—NMsc—om,ﬂ 4, 117 N.M. 155, 870 P.2d 07 [RB 10}, AppenadiX I,
Pebitionet yegues tod Yor the CoA to refrain From fact-finding. [RB12,100,
10(), AppendiX T. The vio) Court did ot rule on Ehe presence ot exi-
ent. CivcumStoances, thexrefore, theye Was Yo Aecision 'PO\(‘ the COA ko
OLF e m. Pekitioner relied on State V. Flores, 111~NMcA- 059, 122 N1, g,
420 £2.d 1633[BIC 18, 20—21), Appendix G. And Ehis is becouse “[Elhe
distyricht covet v this cose yade the Saine e oy iw finding that
the Seoxch of the CosSe \oo\4w‘3 deta base was ot atrwt ot rhe
\'\\zgod de Pacts ce v est.” [BIC 200, Appendix G. Police Contunued to Con—
Flne Petitioner even though “Ehere was vo ConFiv ymation thalt he and
K. S were U\Q ed in Lnlaioful Sexumeal octiviby- " TBIC T, Appendix G.
(N FACT, RCCORDING Te THE (OA, POLCE CONTINUED To UNLAWFULLY
CONFINE PETITIONER EVEN AFTERTHEY CONFIRMED K. S. WAS
OVER THE AGE OF CONSENT, Mem, Op. Tl W-12; Appendix A And even
though the COR octed 05 the Foct—tinder to determine thok low enforcce
ment confirmed 1K.5.'s identity end oge-0n Nowe into the derention, it
did not ruwle why o even ifitl Les Mecessary to Continue to Conbine
this Pet,tioner dfter that conftirmaetion. Mem op &% \-12. AppendiX A.
AAd (Eionelly, Ehe COA did not ¥ ule Whek time the- search of the Cose
loollup Aotel base occury-=d. Mem. Op LILIIE oI )L\PP‘?—V\ACX A, The distyvick
Covrt only r-uled thot «Defendant wos detoined in o eosSonsble moan-
ner” ahd thet Ehe infor meation uias ok “ihe Pruit of [Retitioner's])
Adetention ond owvest”, bulb refused to rule on whekher o ot the

\\’\\/?—$t\‘<i)o-t{ov\ was d'\'\{gw\t‘ See po_\é\cu?)\’“al')\’\S 15~ \% of Appendiy
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However, the. CoA Vielated oﬂ)d\ab?« preactice ond prowdure by v uline that
“Vichim's equivolstion olso Contributes £o ol Conlusion thak the long invest -
sation wos ailigent.” ™Mem. Op‘ﬂ 12, Appendix A. The Aisheict Court yuled

thatthg,b@gsoé oflicers tnauired about LeaDoNsS LGS bwus@ﬂ'\e,\/ weyre

iY\\/e/Stiﬁcd:Lnﬁ CSPM. See PM‘O@V o{)\’\ 277 oF Prppwdix F — Thekt Y‘\L\lf\@‘(g '

Supported Yby substantial evidence belalrse ofli cers restified to WiVesti—

.ok ng, CSPM. 'see Appendix M. Petitioner briefed in his Reply Bried

ok VEhe civrcumstamge s LWeY e ot Viclent and Wouwld et inWolve
weopons. LRB 103~ 0%}, AppendiX I-. Thecetore, the COA overw vuled the
diske e court by Binding that £he guestion 1S osked belouse They Lere
tvesticoting oo Stolen veR e and dedd bodies. Mexn. op- & G, Apptmdijﬁ

The (OA &d‘/\hbu)\u’&&ecl Phyeougholtt 1ts opinion thel the Vehide sccupants

cre never identilied in the ofFidevit, Mem, op. 4117, Pppendi X A Thexefor e,

relionte on the “Totalits of Hhe Civ cmstonces” test. te deter mine their

tdentities is in Conblict v the yulin From Stoke V. CordoVo, AFI-NMSE

0%, 109 N,M. 2.1\, because the NMSC e jpited the “Totelity oF the Civcum—
Stan(es” est 1 In Mem. OP‘W\ﬁ\ 10, 2., the COA claims thet the Wi e —

enl.s oFf Rl 52 W EINMRA oxe « ?\\/P&rtzd/w\{m\”- And thot o Common-

Sense v eoding of the AP davit oliows for the infecence that the ocaumpents

of Lhe vehidle were Defendant and \JictimE1” ﬂPPW\AiX A, And relied on State

\. (e Son, 2009 - NMSC- Ogﬁ)ﬂ 304 ond Stare V. Dov\a\dSoh, \ag >~ NNMCA- 04, N 13,

100 N, M.\ to wshty v cumvent ne Ehe \~<z%mf*emex\t5 ouklined in Rule

E20(E) ond Aruide IT, Seckion 10. And the \osic_\tov Yelione on these Cpses

(s based on the flawed premise that “the oM ponts. .. (dentified them-
selves.” Mem, op. €118y Mem. op- - 4. See [AppendiX A.The CoA Supple—
mented the o ffidovit by addin et Depiets whikr=zel tas on Ene. Stene wekh
the ocCupants of the Vehidle Yohen Ehey et fied Hhemsaelves’. Mem. 0p. 81 1¢ of

Appendix A ond CF Appendix N- The CoA also Supplerentsd the oFfidoviT by

0dd i e the FollowWing infor wMatieon in ovder to Pr omote the “Toetelity ot

rhe (He comgtances™ test 1 D) Interyiews Were Conducked aftex “xhe ovvrest”

Mem. op, U 14, AppendiX A 2)“[B)ecanse the two were Found insrde Defendont's

velicle” Mem. Op.81 21, Appendix A 3)“ Defendant ond Vickim were. ¥emoved
ot the Vehicle” Mem. op. 81 22, Appendix A, CF Appendix N As oo Cesult

of the imper miss'\b\y considered information, the CoA PY oteeded o Find, in

Mem. op. 8141 20-21, that the 6Ffidayit was suffitient becouse “there [were ]

e asoneb e 5‘“0\)\)’\&‘5 £ believe that [Vislotion of the ne-contaclt order] Nold ) been
Committed N [the vehicle)”. Howevex the LOA ax Knowledded that the Wor v ant S
ty—eorested [10) Search For evidence of [SEC omne bribery o inkivra d adion of oo
Withess |.” Mem. op. 8 272, Appmdix A ond CF poraﬁwaloh q of pfppendi;( N. In
Mem. op. & 272, the COA ryled thak “Vicmm's dirsivclination o NS WL que S
tions obout nude photoacapns Supper s on inPerence that the cellphones
P

.. Contained evidence oVSECLY, A pendix A, n order To Support thel ul-
{6 the COA vmpex m(ssib\y Svpp\mmteé rhe oFfidevit \')\/ adding that
rhe &L\&sed Victim woes found “\\/ir\‘ next.to on ob\/u‘ously older yate - ¥
Mexm, Op.81 272, AppendiX A and F AppendiX N. The COA cred the insuftidient
afFidovie d (L\ccxmiv\% Ehat nonexistent. but pro bt ve inforynaotion 1S
Contoined Within the document's Four~corvners. This condwet Sexrves
L he Sonae eflbect 0o olteying/ormending the document on VeNiew
See- Appendix A end CF Appendix N.
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Becouse the P‘Pobo_tix/e/ Lr\gor%’\’\cd:{o\/\ 'S ot O_c,‘cwd\\/ tontoined Within
ks ¥ew~c,e\b\/\cx*3) the alffidavit YecKs He necessowy probo_b(e, Cause,
Therefore, the COA yvesorted to deceptive  Conduet by Pct\sﬂ—\?/mﬁ
infor meaetion in +Es memey condum oPm'io*r\-. Then Judee ww&\/} 0\\0\/\5
Wi th \)mclge, Medine, and dv&\ﬁ@BMﬂﬂ Y uled that this Falsified infor-
ek on ngs_fs-tie,cx Yhe Probub\u Couse Stondavrd outlined i1 Rule 5-
21N (E)YNMRA, The P\o.c_e/ Yo be Seoar (hed vn Hhis instance wes oo Rlack
2012 Ford EXPQA«H:A’O\W le orée_\qf to esteblish probeble Couse For Voletion
of o Ne—ontact ordex ond establish o nexus betueen the oJ\aﬁ"—A Ceime-
CLhd( the E%P‘Z—éfﬁe\’\) L‘L wos ’HQ,C_Q,SSO_PY o P]m De:l:e,mdaqqt G-l’)d K. S,
inslde the Vehicle . The o davit does net claim thet the Ocupants
of e \/e,h(c,(e/ wer e in ‘Pcu,é Defendant and k.S, vier did it dcum@\/ oF
o even hew the informing oFficer; Deputy Whitzel, jdentificd the
C‘)CC_\,LPC«_MH-‘_S of the Vehicle . As avesuwlt, net @h\r)/ Aoes the cfFidessit
net. p\o.c.&, Defendant cind K. 5. inside the vehicle, eyen e dié)}t dees
not. Proviéu&“b&sis of Rnewledee" Fev Dep thitoel’s ]’\y)ﬁothe_t{(;&\
Aeteyr minetion of {denlities. T he COPA acknowledeaes the “basis o{?
lnowledge” ) or “Foctual hesis” vequirement Sek ovt 1a Rude 5-211 (F)
NMRA. And obviously reclized Hhat the v ule (s not. Sakistied in the
&.{:Fiéa\/[i‘,ﬂ So tool o COY\SO\’”‘BZ,A Q,P{‘\OY‘t to V‘zSol\/Q/ this Revere de—
Fic_ie,\/\c,y b\/ ?@\S?J\// e mmﬁ ot the aFfidovit vyeflects thak. the Vehi—
cle @C,C,\A_Pa_:f\ts ié@#’\ti[}lz& Hhemselves I-.l/\ the P\" esence. o-P Deput:
Whitzel. The offidovit does vot indicate thek D@,PV-ty Lohi k22l 1den—
tifled the Vehicle oCCufponts at el Sae/ﬂppe,nc&{')é N On mul tiple- occas
Sions, the COA c\ire,ct\y &CKhow\edﬁe/S “ile AL devit does ot
ide,htipy either oCCupant b\/ Neeme?, See Mem, op. € 19, Appendix A
ln his cese, the COA entered on official ordex L)(tQhAfhg
the Filing deodline to File ec Motion For Repearing ko Nevem bex 270,
224, See Appendix J. In accor domee wIikh ant.or&u—) Pt oniex
Filed the lost mokion Povr ‘(‘QQ\’\Z&Y‘@‘\’\? on Nevermber 2.9, TLO’Z—HL See-
Appendix K ond CF Appendix J. The COA occepted Petitionex's
last motion fer vehearing and in Loct considered Lhe tmekion
ond Yrede o culing on ikl See Ap}:@mc&{x L. \)Lns?ovtmr\oi:e,\\/,thc’«-
NMSC P\"O\’\;bg}tg:é( thic Petitioner Fyom Filin mi)xbfﬁon Lor Wit of
(e tioVreli o Them b\’r ACS\“Q@&(‘(MY\% Ruwle \7—“501~(%>NMRH'. The NMSC
DISMISSED Peritionex's a{apmk in TS e:ntjv*e/t\/_ov\ JMW\/ 91)1-01—5
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Coax.se

(0}/69/2025). See Appendhix B.~This was seven(7) days before the CoA disposed
of Ehe last motion foy r‘zhecq‘(\f\ﬁ. przﬂd X K, The (COA C\{SPOSQA of e \oSt
motion for rthmr(nf) on Janudivy b, 2025 (0V/1g/2025) b C\Q\/\\/‘lh Fhe
motion. Appendix L. BeZouse the NMSC dismissed Petitionex’s oppeal before
+he COA v uled on Ehe last metion for rehearing, Petitione filed e motion
on January 2\, 2025, Y‘Uc\)ue,st(n- Foy the NMST to Teopen Tthe cppeal. See
-HPPC*—’V‘\CX\’X C. The purpese of the Yrotion WS o inform the NMsL of Rule
| 2-502. NMRA and to allow them the opportunity e Correct the mMistalie
Petitiones SPe_ch;c_ev\\ requested fov Fhe NMSC o recoani2e the toordin
of Rule 12—~ 56 2.(3) NMRA o-nd Ee ollowd rim to file the pei Eion For Wy ik of
(e tiorari Within the ollowed thirty(3e) d&yS Fvom the dcte the CoA
}/hOLAZ. ttEs uwling o the "(Y\Ot-l on .FO‘(‘ ‘(‘z.hew{n . ﬁs oo YNZ—SU\H‘_) bW Poti — |
Lionex osked sfaaqu\\'m\\y for ‘P@(‘m\‘ssion to Bz the perition te them(NMSe)
in cccordance with Rule 127502.(8) NMRA, when the NMSC denied the
motion, thirough offidal Comrt ovrder, it sexrved the same. eftect o5
Cotmanding this Retitionex nok to file the petition. \n othex words the
ordex of dehic\ barved Petitioner ¥\r~§>m P.’linﬁ the pe,b'tiom ‘Foy\. W
of Cexrtioveyri. See pru\d(x D ond CF Appar\cl()( C.

REASONS FOR GRANTING THE PETITioN

The majority of the recsons relied onfor c’jrmﬁn- this Werik have
net. Deen Y oised be,{—\ore/ becounse HFhe aue St 8N avese Jr\o\f\ t‘_’\e/{:{\(“‘st
Eime during oppeal oS oo Yesult o?ina_Pp~rop\¢ia,tz, oppellete Practice
Ond procedire .\t (g essenticl For Hhis Court to Yeview questions
C_O\f\oa‘(“(\\'\’\ﬁ o State Couwe s d@p*(\[\/&ig‘oh of Due Peocess {Shtb " order
to ensuyrethe pyresexr-yokion of ouxr United States Constitntiony Loitheut
Such veview, stote Counrts would be Free to continue the dearadation
of oL Conatitutional Amendments wWithouwr (oNSequene . See Ames
State of Kanses Jehnston Kanses Pac Ry Co Vo Same, Il W5 144,471, 4 S,
Cr, 427,28 L. Ed 4320%349). The Fowrteenth Amendment. clorifies that
No Stake sholl “C\.Q/PY‘\'\/Q/‘CM\ pex son of \ife, l{berty, or PYopey by, Without
Que PY ocess of Jeaw) nor deny o any person Within ks jurisdiction the
va!l protection of the lows.” US, CoNST. ART AMENDMENTS § AMENDMENT S
/. The FiPrh Yudicial District Cowrt of New Mexice, the New Mexics Court of
peals; and the New Mexico Supreme (ouwrt hove ol denied Petitioney
oF hie Pondomental vight of “Feua) Protection of the Laios” ynder the
Fourteenth Amendment of Ehe”United Stotes Constitution. When the NMSC
denied Petitioner's yrotion for veconsider stion(Appendix D), ix ﬁoton\V
AQ_’(\LQ—C\ P@——t—t tioney™ OP L(E U&CL\ P\(‘O'?:Q_Choh O‘P *he L-D_UJSUOQ NQ—U*-) MAQ)()-(‘_O) TE O.\SO
SQ)c"\/eA the SGM\Q,@P‘?&d:_cLs qdwym e\'\SC,‘(‘Qijor\o_\(\Y veviead of the CoA’S
oPCmov\ and the tyie\ court's Y‘ul\?\’\%,)s. CF APP&“AI" C. Rule 12-5022(R)
NMRA describes the deadline for i Ir\g o petition For Weit of Cen tio— |
Yot to the NMSC b QXP\&—;Y\;V\% “Tti\he Petib'or\ Fovr Wy b of Cexrtio-
roxri shall be Filed with th&guprern@ Cowrt e K wWithin thirty (30) c};c_\/g
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Ploﬁlmly} .t\/'\e_g\’\e,m{n.«jtoio "‘F«'na\ oction™ ]3\/ Stzri‘:fmﬁ;{‘{ncé acg'oﬂp?]("ez””b?— the
Alspesiion o the et motion for \f‘e,hemfm th a§ vy : A .
N.M.R. App. P 12-502. In this Case, Petitioner Piled his lost timely files motlon
Por vreheoring on Novembexr 2.0, 2024 (W20/2024). See Appendix K.

The NMSC. chmmitied on abuse of discretion by dismissing the- O.-PP‘ZC‘\
before Pebitioner hed the o[:portw\i_t\/ to timely Tile th F@bboﬂ for
worst of cexrtiovoxi. The due date of Decewmber 23,2024 Usted on the

order of dismissal (s not in accordance with Rule 12-502(R) NMRA

becase the CoA head nob A{sPoygA ol Petlitioner's last mobionn for v ehesvin
(Filed- November 20, 201r4). See Appendix K ond F HPPZ"\C“)( L ond APP'ZJ’\CUX(?
cnd (F Rule 12-562(B) NMRA. Rule. 12-502 NMRA does vt contemr\ate_ ollowine
the NMSC to vestvict the tipme Limit to file the Pe_ﬂt\"ov\ 'Poj(“ et of cexrtiovax:
or to ALS\F‘&@C\X‘C& the rule., The_rz,{‘\ore,) the order of cismissalits Ou‘bitra'u'\/ ond
unlawful.  Vsee: Rppendix B and CF Rule 12-562.(B) NMRA. Tihee NMSC 18 not
per W\H-’tggx, to {3\40\(*0_ Rude 12-502 NMRA. see Loncher V. Thomes, 517 LS. 3y,
323, lie S Cr. 12V, 134 L.Ed. 24 440 (199%6) ; Brechl V. Abvrahamsen, 567 W.S.
Gla, (P2 633, 13 S CL. 110, 123 1L EA .24 353 (1943)
Because Tiling oo P@tition Por Wit of cerdorari to the NMSC is port of the.
a?pm\ i Ne\_u) Me xlco (o-f_CoPdirg to Ruwe. V2502 r\.lMR)‘ﬂ) the process Por- F"(il’\f)
the Wit must. be Ke,()t Pree ofunressoned distinctions that hawe— imp?—deA-
Petitionev's egual access Tor Tiling of the writ. This is beccuse “[Elhis (Court
Nos nesvver held thet the Stotes oré \f‘z@wiraé te establish avenues oF oppellate
review, but it is now fundemental ot once established, these gvenues
must. be Kept free of LN easoned clistinctions thet. can on) &m\bec\e/ open
ond Qcéua] 6eRSs to the (ourts.? Rineld; \L Yeoceer, DFH LS. 2365, 210, 1b
A 577, %6 S. Ct. 1467 04bk). Pelitiorer's las¥ motion for ‘(‘e_l’\?,o_u"-'r\?),

filed on Novembesr 26,2024 CAppendix K)) Loes timely Filed becavse. Rule
\2-Hod {A) NMRA PEX‘ v &S the CoA to enlorge the (_“-lims deadline . See
N. M. R. App- P 12-tod. \n this csse, the CoA extended the F«‘l{rxﬁ Aeadline-
to Novembey 22,2024, And because the NMsC has dePr;veA- Petitioner of thet.
vight,, Which all Gikezens of New Mexico Sirmilarly Situated ore. peewmitied
te exeyr wse, Petibioner has been Adenied of “Edusl Protection. of the L ows.”
T lhrs (Couart PPOVJAO_S—Qu:AquZ/ Por deter minfhﬁ elovims of Violekions of U'\&Eiwc\
Prolection clomse oind hes L_\w{P{QA thedt “a [P@t}t{ahz\{) who 'a((e_g,e_s that
Lhed has been \’Y\te_ntfo}’\al]y trected differently from others Similarly sit -~
uelked ond that. there is no volionel bYosi’s ‘-Fo\( the. differences ¥ tyrest-
Ment States o claim for VVioletion of [hiec) Njht to egual Protecktion.”
Willowbrook \/ olecth, 523 w.S. S6Z, 54, 128 “S.Cr. 1073, M5 L, EN. 24
oD (2000). '
Article V1, Section 2 of the New Mexico (onstitiiten States that “an
cﬁsriz\/ee&» porty shedll ]'\a.‘\/e, o absolute vight te one oppeal.” N. M.
(ConsT. ART. V] § 2. Pety tloner, Edward Bivgham, (s the i eved
pPerty end hes the rifjht to appm\- Artidle U\, se,ac;ong of the New

Mexico Constitition States thet “[t]he Supreme Courk. shall hoave .- -
SU\'PU;\’\t—QY\d[Hﬁ tontrol over cll inferior Courts; (L shall alse have PO“JQ’V
to issue writd of .. . Cevrtiorori...and all other Lrits necesSsor

o Droper Tor the Complete- exercise of Tts (Lrisdiction and to Wear
6Nnd deter mine.. the. Sawme-.” N. M. CoNST. ART. V)1 § D.
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Rude. 12-5072. NMRA @xp\a(ns the. P\éouass ?or e Paﬂtiovmr to \r‘a%wzfst IGO\"
the NM3C to {SSue Writs of certiovort. \n Pact, Rule 1 2-562(A) NMRA states
“Elg v ule geverns Peﬁdt{ov\s Por the issuence of writs of cevtiorar: seek-
;‘(\6 Yy eview of decisions ot the Couwrt of HPPQD.\S." NOML R APP P \2-So=.
The NMSC hes SLAPC)F'\hte/hc\»f\f\fi Contv-o\ over the COA ond the Filth Judi-
el District Court of New Mexico. NLM. (oONST, ART. VI & 3. ‘v focr, the
NMSC gecepts the time line c\&Sigmai&d For P;\fwj the Pe;h‘tj orr Pov tovit of
cer Bovrerx eﬁp\azmzd v Rule 127502.(R) NMRA. The NMSC alse a.cLe,Pts
thet- Rule 1 2-HoH(A)NMRA P‘?—“”\’Y\{t% the. COA to extend tha’{};hmﬁ deadline
For wetions for Y‘e/hwiriv\ﬁ. The cov veck opplication of both of the
aPorementioned rules cre discussed in deteil tn Rivere. \L Ay Gen.
Financiol Servy. Inc) 200=NMsC-033, Tl 11114, 150 N.M. 3%, 259 P30,
ln thet case, Ehe NMSC noted thet the petitioner Piled oo motion For've—
heoaring Lith the Con lote. 14 . Q12 And Continued b\/ Ye,c_oS)v\{zinc:)
that the “written order denying [Petitioner’s ] motion Por vehearing
Q—)(P](u't\u/ tated ! (APPQ,\\&Y\L h&\/i(\ﬁ Piled oo wistion For veheoxi & which hos
been Considered by the Courft. It 1S ORDERED that. the Wotion for v ehesr-
‘NG 3 denied. ld. }pﬂdéz thes The NMSC CJCL\-"@‘F[Q—A thet “Cin the ob-
sence- of o indication From thhe Courl of ﬂppeais thet. the wmotion Fov Ve
"‘Wff\ﬁ Lles V‘@Jectg—c\« 6s unkimely, We looK to the ovder denyin
vehearing s the LS el ection \D)/ rhe Counrt of pr@a\s’ wnder (gm\?_
1562 (B). " 1d. 4 3. Therefore, wnder the Four Leenth Amendment's
' F-fz)u%\ Protection ovnd Due Process clowses of the Dunited States Covobtrbu—
tion, the NM3C Waes eguired to Prox/(c\e, this Tetitoner with the Seme
Considerations U.Y\Ae/r wle \2’507__(8> NMRA S Article 2R ectrons 2and 3
theat Were P‘r\ov{a\eA to the Peﬁiﬂony_\» N Riye;,ko\ . Am. Gen. Financiol
Sexr V. \mc,.) Sb\Pro\, This is becsuwse_ the NMSC- “have- Clomsistent)
Followed oo Po\ic,y of Lor\sb“uinj [Pv“oc_cz&\u‘a_lj v ules 1{be.\r~a“\/, to
the end that Causes on oppeal oy be deterined on the ey ks
Where- it Can be done Without (mPG—é\lnﬁ or ConPusing adrminis-
tration ov PCLY‘Pe;troi_{v\? ini)l/ust\'c,e,. LB AL L IR R ‘P\Qﬁcuﬁ&lmf) this
Pebitioner's lost ymotien tor \ﬂe,l'\aawnﬁ) i the “6RDER DENYING

APPELLANT'S SECoND MoTloN FoR REHEARING” | the-CoA up\iu‘t\\/
indicated “After coreful review of the ynotion by the orviea —
el P&L\”\Q-f\) +hee Couxrt has concduded thet. the motion ghdw\g

be e)e/\/\ie&, " See APP@/\AA’X . So, \'}ust as in Rivere V. Am. Gen.
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Finance! Serwv ne., Supra, the COA considered this Retitioner’s
Motion. And becaise the COA did not tnditate ih the ovder thot the
Motion LIS V&Jeii:eé\ oS unbimely o Por- oy other defect , the Nmsce
sheuwld heve Jooked to the denial of the yotion -Fow \f‘e_hmwingos*th@
“Binal ockion b\/ the Court of Appeods' under Rulde 12-502.(R). ' [d. 9113
CF }QPPQ,F\&{)( L. \Y\steacl, the NMSC de_p\m've& thes Peliktoner of “E%Ml
Peotection of the Lowos ™ by c\ismissir\5 “the. oppeal while the (op
stil) hod jwésd{ction ovex the oppeal ond then vuled thet Pebritioner
wes Mot perm{tte_c\\ to Pile o P@L‘tior\ for Weit of covtiorar! in
Gl o\-dante uwith Ruclen 12-502 NMRA. see Appu\éix B3 lDfPPC’—V\db( D
cndy CF Appendix C (emphas!s 0dded Y Therefore, the Stonderds out—
Hned by this Court For establishing o cledm For Vielation 0@ Wi \m'alat
to equal protection are Setisfied. see Willowbrook V. Olech,
52% w. S at 564, Plesse note that. the Olech cese establishes
that the « ’E%LL&_\ ProtecHon” clouwse opplies to o “(Class of ovie” 14
The e morondum opitnion {'\\f*om the. CoA Wos Subect to MMglrebion-
' ey Y eview b\/ The sState Cowrt o'('\ last Y esort (the NM3). See
Appendix A ond CF Article V1, Section 35 and Rude 12502,
This Court's Rude 13() states Hhet “I[ed) Pe;t\'t{o\/\ Fov oo Wit of
Cevrtiorer: 3eelking review of o Judﬁmu\t of o lowex Stote couvrl
that 1s Subiect to Aggc,\ﬁ&t{omoqc—\/ Yeviews by the State cotxrt of
\6SE Yesort 13 Hmely when (£ 1s Hled with the UerK Within %o
da\/S cFrer entry of the ovder dmyfhﬁ é\sc_r@tior\or\/ review. "
The NMSsC entexed the order cXO—v\yihg Adiscretionoary Veview on
Fe by \Aou\_»—y 2.1, 2025, See /»\Ppcf:r\c\'\x D ena CF.A szné\x C. The NMSC's
refusal to Perw\{t this Petitioner to Pi\Lthime.\y PQ/tLtJ"Oh for Wit
of cer tiorari is the ecuivelent of denying discretionory Yeyiet.
Therefore, the petition For Welt of certiovrari to this Court is
Aue- before. 9o doy's o}\t?/\” the NMSC denied Pekifoner's totion
Por veconsideration on F&br‘wary 2, 2025- See Appendix L.
}A\C_C,O\"Air\j]y) ﬁﬂ\S P(Ltftt\on (S lee,’y {21126\
Twe ning to The COA'S pernoeand i oP\?miov\ (AFpar\c:\ix A), the COA
d@p‘m’\/gz Petitioner of his “Eoual Protection of the Laws” bndex the
Fouy teenth Pmendment ond Article |\, Section 19 b)’ refusing to
Lollow corwect. cgppe_ﬂa\tcf: P\r\a_d;f(_cz; and pv oCedure tl/\\’“ovﬁ[/]o‘ut
Petitioner's appes;l. :
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Al of the aforementioned decisions by the Court of Appmls ox e
wnfaiv to Pebitioner for oo muwlbitude of vessens gnd in foct do not
COF\/\P‘\/ With the progadnmcd scheme. established \gy this Court. .
For instance,; thig Coetxt has Aeclored thet “[o'lrétr\wﬂy on &de—
lete Couxt does not gqive Considexation to issues hot v oised below,
For ouy pr@cu&ura\ Schesme- c,ov\tmplateﬁ theto Pwtias shall come

Yo 15sue tn the trial fovrum \/esteA W th &L,\i'_\’\o\f‘lty to cdetermine
Cb\)kQSﬂth of Fack. This 19 essential in ovder that F&_\(“):Jes Moy
heve the oppovt\mit\/ %o offer all the evidence 2—_\«1\/ believe ye -
leVeank. to the 15Sues Which the triald t_\rlb\,\\f\o_\ VS alone C_o\’\/\PGLQJ(\t
+o C}(?.C_Ld&’) e S QIG,LQ_“\/ essential 10 o dex ﬂf\czi \{b‘s&htﬁ v¥ley viot
be SbsPY‘u:SQ,CX on @Ppm\ by -P{th decision ‘U’)‘zr@ 'O\L\ C%S\»?/S Upon
which ﬂ’\of heave- had e oPPc\ftw[ty To inlroduce. eVl dence .”
Hormel . Helvering, 317 wS.552, 556 l . ¢ 119, 85 L.Ed. 1037 Qleth)y
The Hormel Cose &.PPHQ,S to the (L rent Case 1n the Pol\owirxﬁ w&\/s’-
The COA should ot heve considex ed oy of the 195ues that were
not. Faised, briefed and considered in the disbrict towet below.
1d. This 15 becouse this Court mMe-Kes (lece v the Hovrmel
Cose thab “ouv pv oceauwredl Scherme c,ok\h?/mplates thed” the State
of News Mexico and this Petitioner should howve “Come to (sSue-” on
the Following 1ssues in the- districe cowrt becomsSe it Wes “Vested wikh
Dd/kt}/\o\"('t?/ to deter mine- %\»casuons of Poct”: DNWhether or not exi—
ent. Circumstances 1ustified contining Pebitioner in o locked patrol
Vehide y 2) Whether or not. law enforcement believed K.S.'s declaras
ton of &ﬁe/ end doke of birth; 3) Thet the continued detention eyven
Lo 1ol enforcement confirmed K.S's age and iclantjty LWeS Constitu-
tional, Raised cnd ceter mined b)/ the. COA in Mem. op 1 11, ﬂppend{x
' Iﬂj D The Limeline Lor When lewo enforcement alleﬁzél diccovered
the Pe/hcl'm- casey §) Whether the protrac,tef& {nv?_sbjoj;ory deten-
Hon Was diligent L) Whether or not the detention (les J(Asti{-\c‘agb
for lero enforcement to co\/\(r\;rm K.S.'s Lc&ar\t{ty 0N Y vonee Fov
her to be Pic,\<ac\ wpj 7)Y Whether o et lewo enforce ment wes
nvest &b‘hﬁ CSPM or deod bodies 0and o Sholen vehicle, 1d.
T\f\e,re,{:ov*e,) based on this Counrt's v wling in the Horwmel casSe,
the CoA Should not. heve considexred and ruled on the cLore—
mentioned 1sSues becouse thu/ Lere vt vadsed ond deter —
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Co.su
theSto.be

Mmined in the district Court. 1d 1t Wes “‘essential” Pore the dis-
Yyick Cour bt %o determine the {}auct—c&apav\cxuf\t %wastiov\s ‘i o cherr
tl(\aj: Eﬂ/\is Pe,t{tfc)(\&r] m&\/ have D"\@A]‘Hﬁ(}) oPPo\P tuv\\"t\/ to o{»\{»\g,\r cll
the eVidence he ) believed Yelevant to the issues which the trial
1ribunal [as] elene competent To decide” 1d. This Petsbioner
hoes been de,Prive'A 04‘\ the. oPPortw\Cty to @H}@r ol the evidence on
the issues vaised b\/ the Stote oF New Mexico oné the. COH Foy
the Birst time on appeal- Furthermore, only the. tyial Covrt
wWas C,omp&te,ht to decide those (ssues. |d. 1o wes also ine-pproprioke
for the COA to suprise this Petitioner on appm\ by “Pinel deci—
Sionls])” wWitheut allowieg him to “ntiroduce evidence” sn ?:_HQ/
1oSUes. |d- Thes 15 becsuse this Court maoKes clear “ik s eféual(y
esSential 1n order thet [Peiiﬂoﬂ?«\"s—\_ newy not- be- Supr(seA on
s-ppec b7’ Pinel decision there of isstes upen which they Neve Wad
No OPPOV\‘T’“\A“t}/ Fo tntyrodue evidence.” 1d. —This Petit onexr
was obsolutely suprised on oppesd by “final decision.” (emphesis
6.86ed.) The CoOA’s 'mO‘PPPOPH&t& Conduct hes alse denied this
Petitioner of “E%ua\ Protection of the lews” of New Mexico. To be
exoct, Rule 12732 (R) NMRA States thet “[tlo preserve an 1sshe For
CeView, (b yiust oppear thet oo \"\»\ing o decision by the triel
Covrt wos -{}o.i\"\y o KRed, ” N, M.R. APD P i2-32.\ CRQ—L@W\?HQA From
N. M. R, APP. P 12-216) see State V. Mertine=,2021-NMSC-002 41 3|,
H78 P.3A 8% (R@Loﬁm{m‘n@ thet. Rule 1202 (A) NMRA hes been ve—
comPilecl as Ruwle 12-321(A) NMRA.) Appellote Cowrts in New Mexico
CJQOLV“Y recogni2e- and @PP\Y Rude 12032V EAVNMRA to oll cases othex
rhan this Ptitieney's. ln Fock the NM3C considers the v ule Funde—
mentol to appellote prockice ond pr ocedure, see State V.
Caome=, 1997~ NMSC-000s, U tH, 1222 N, M. 777, a3 P.2d | (Staking & (S
o~ \L\wv\dw’hayf\ta\ vule of CLPPQJ\Q.tQ/ P\«—GJJC_((,& ond P_‘Poc,c&c\ure/th&t_
e\ oppellate Court will Uhs[chv-or\\\/ Such guestions as wer e-
reised in the lower CovrT.”) citing Rule 12-2)6(AYNMRA (Now
Rule- 127321 (A) I\\N\RA) The. COA olso VecegnizesS the Si niliconce
of Rude: 12-221 NMRA and acknowledses thelt cdhevrence to Fhe Rule
'S mendatory for P&r{:ormir\c by duties and clovifies thet
“Ttdhe. ule, (122321 NMRAYL, 1S not e mere fermality) it
ensuvres thet. this Cowrt resy meel S P‘(‘{mcvx‘y Cole, Lo Cov —
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rect triel Conect U\\FO\F,.OUJ(‘ clmoyry Vole 13 not te oxrive at
e Conclusion e believe would be LSt by deciding 1sswes thak
Were not rewsed below. " Stere V. Jeanne M) 2003-NMLA-100, 1T 7,
24 NLM. 232,775 P.2d ¥32. Therefore, the @M~A@p@hdwt %wz.S*
Fions thet Weyre raised Lo tlﬂe/?{\f‘st Eime on &Ppe&\ b‘)! the-
State- of New Mexico aind the. COA sheuld ot heve been considered
because the_y ‘CQ»%L,LLVQA for the CoA o Cz_‘_bomékoh B 'P\”{m@\r-\/ '
Yole o(‘\ Coy yvectin trial Court ex Cor ond instead o X ive
6t Conclusions 1t believed “would be just by deciding issues thet
Were ek ¥ cised Delow.” 1d. In Mem, QP.‘ﬂ ) the Qecision that
Petitioner's defention in o locked Patva‘fi vehicle was “Justil—‘;ea‘s
o enswie Vickim's Scfd;y” 'S oo Pact’cﬂépuf\écmt deter minekion
of exigent. circumstonces. Thus is confirmed by the CoA's ex-
P\aincitéeam thet “[elxiqent (v cumstonces eshs an emeroendy
Situation Ceguiring swift action to prevent vy nent. dean-
e to liPe ...” Siate V. Copelond, 1%k~ NMCA-083 105 N. M. 27, 3},
52,7 P.2d 1342 1pHG, And te be sure, the (COA contirms thet
this 15 oo foet— chP@r\cLe_ht detexrmination b\/ stating “[cl\)]mastior\S
of the exi ency of the civ cumstences ore Pock. ?%[jast{ons ]Cor the-
Fried coveb...”ld And the NMSC cccepts yvie ot’lly thel exi—
O NEVAEIES 58,&’2_5@'@?1 of Fact, but olse thet {t 150 cbu&_stiom Fov
‘he Friol Couxr b to determine, not cn eppellate oLt . See
Stete V. Attotuoy, 124 - NMSC= o, 177 NLM. YT, 1HY, 870 P.2d 103, 1ok
(Stér;tl\l’\ﬁ ((Céue,stjehs of ‘Q¢od Jr\ocitlfx’.oy\cl Lexl‘ et c_irc,umgt@mr_&s’
Ax e %\)\%tiorxs of PecE Por the Feiel (o b to detelr mine., 7).
Therefore, it wWes ;\f\cuPP\foFr'ia_'te/ for the COA to deker miine
Q,XI'je,n“t v cumstances becouse the State or Nero Mexico d{cl.\f\ot
roise the feck- c\-ePar\daht %ua.stloh vn thecdiglyrict cCowrt. See
APP&V\C)M E. Furtherimore, Hhe district owet Aid nok detev—
Mine the p¥resence of exigent civ cumstances ld. See Appemc\i)c F.
The CoR exXpleins that “[Flhe P\”eSe,rx/atfom e (123200 (mNMfVﬂ)
S CLPPHQL\ Yo gdvence its Hhvee P\r‘imc«\\/ Pwposesi (V) Te Sp@(_{ff\{cdly
olert the [friall towrt to o claim of ervor Se that ony mistake
Con be (orrected at that time, (2) e allew the oppesSing
Pa\«\t\/ 6 Touv opportuNty Yo MesSponad te the- cloam of exr oy
ond to Shew wh\/ the [tria\] court Should Yule Oﬂa,i\’\st the
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Cloim, and (3) to Greste o yecord SWifident to allow this
Couxrt To Mmole gn informed decision v ord‘mg the contested
(sShe .’ Stote \l Bell, 2015~ NM(A-02%, 1L, 345 P.2a 34 2. These
theee P‘rimcur\/ PurPoses wevre not sokistied 1n thi's Tetitioner's
&]91DM\ becouse the (OA relied e_xtamsl’\/a,ly on w/\p\rc»,su(\/ac& (SSLes
ﬂ:\\/‘owg\/\out, vES opinon. Appw\Ai)c A, As o veswlt, Ehis Petritioner
hes been denied the “egual p\rote,d:iom" of Rude 127221 (A NMRA,
014 the ‘Poﬂou)ihﬂ well ectablished cese oot The NMSC has esteblished
thet “Tilr wWould be unfeir to on &Ppb\\cmt to off vy one Lot~
dependent 6\"0%6\ not voised below becotse itis {mpropexr for
o oppellete court to engeqe in Poct —Finding and belouse oppel-
lant. would heve lecked a8y oppor };bunfty te PraSe.nt admissible
evidence Yelating te the fect.” State N Mo abw&z)?\eLB—NMSL—of’b
132,539 P.34 303, And the (oA agrees. See State . Sanchez 2001-
NMcA =00, 1 12, 1360 N.M. o2, 2% P.3d WH3 (declining to 6-pply the
right for any reasen doctrine where the tria! courts ruling
Y‘czcbu{rzél o deter minetion on o\cl\'gpw‘t_g_d Poctied issue.), The
NMsC ‘l’D\f‘O\/iC\Q.S thet Iy :H_ 'S oo ‘Fu\y\c&a\mex\t@_\ Yy ule O{: C\-PPC&HC&—E,Q/
prockice and pvoc/zciwre/ thel e &PPQJ\&L& Coupt will consider on\y
Such cuestions 0 Were T oised in the lower Court.” State \ Gomez, .
(e - NMS 00, T 19, 122 N.M. 777, 932 P.2& | And thet “[oll veview-
i\f\@ Couyt does “rhot. sit 6S oo Byvier ot Peacts the disheict cowrt
{3 in the best pesition to ¥ esclve guestions of Poct cnd to
eVleluate Ehe credibility of Witnesses.” Stetre V. Uxioste, 2002~
NMSC- 0272, Bl by \32 NoM. 592,52 .34 L. And the (oA novrmadly
occepts thet restriction. See Stake- V. Rav\c\y J., 2ell-NMCA-165, 91 28,
1560 N-M. 6873, 265 P.2d 734 (steting “[Elhis Cowrt Will not, howeved
assume. the trole of the districk court ond delye into Loct—
d&P'ehA@—nt Naaries.”). seealse Freemen V. Feur child, 7_9)5-1\[M.C,A~
col, 8129, 340 P.2d Glo (datccrm{r\m?’ thet it i1s L proper Por on
o-ppellete Court T opply the vight for any reesen doctrine
Lo vnpreserved ey guments where the par by ePPoSfr\ﬁ LES
&Ppl(c,outiom “had 1o oppartumt?/ in the district courlt to |
respond to the wnasser ted axgument.”) The NMSC eXplaans
Ehot “wnder the right for ony’ reasent doctrivie, we will
ol the diskricE Couxit's ‘ovrder on Srowr\ds ot relied
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bkpo() by the diskrick Couwrt \P thole arounds éo ot Yreguavrer

LS o looK be_yo\/\év the factuiued odlegations thet wexe e 2ed tnd Con—
2idered helow.” State V. Voraas, 2008~ NMsc—o01q, T 181 PR %Y,
1423 MM GAZ. And the CoA expledins “[allHhough we vhe- fFivim
o-AistyvictE Court ru\fms on &SY‘O\H\@\ ok velied upon \ay the dishrict
couxrt (inftervio) citetion ow\{ttQA)-, we will ok do So L Yellance on
Fhe new ground Would be vnfair to the @Ppal\&nt, (nternel ¢l te—
Yion omaltted). In articulor, & Would be. unfaiv To on WPQJIC«\E
to affivm on o (}ad;t’écz,p@\e&&ﬂt cound Not el sed below.
FirSt) ovdinarily k{9 imp\”op&r Por this (ot to engage in
F’M«t_"{}ir\&ib’\ 5&:“\&1‘, 1S @ Erial-tousrt #Mciﬁo(\, 51CO\’\<§L; it 'wuild
be meroper o mekKe o Finding on o fact relevant ovﬂ-\/ to on
(ssue thet hed not been raised below, because the oppellent
lacKed an oppo¥ tumity to Prase/mt oA [5S ble. evidence e~
lcxt(mi ro the fact.” State \/ FranKs, 1694 -NMA-697, 8 ¢, 119
N. M. 174, €89 P.od 209, The CoA ml&nowlwge,s thet 1t (s inop~
Propr{at& Por themlCon) to develeop and ¥rule on {V\&AQC&,‘.&I}L‘L\\/
Briefed issues o benef it the Stete becsolise “Tilo Yule on an
‘\\’\o_c\e%u\ckte/\ briefed issue, this (ourt would hove to develof
the. ax\ﬁubmemts itself) aPPec.tf\/e,l\/ p&rﬁormmg the paxes’
wovr ¥ tor Ehem. (intervned citing ovmitted), This crestes o
Styrain on (undiciel reseurces and o Ssubstential visk of ey yvor.
£ 15 of o b?/\/\rzi’\it to .t]/?e, cxrties ov Lo Pt oore Ht{%ct-nts For Ehis
Couxr T to pe ormul ate— Co_se,_fcw). bOéQA O oL owWn S peliclotion
Totheyr then the po Fies’ wxe}ul‘l\/) considered ol guynents .
Furthermere, it tould be ynfeic for us to constyr-uct the
State's o\rﬁume.\qt wi Ehout the opportur\{t\/ Tor Defendont

te \”&SPOF\CX- 7 State ) Sexr v, 2015~ NMCA- o4, & 33) 129 P.3A
12.%33 See also State- V. Flores,2015-NMcA~co,q1 17, 340 Pyd b
(stotine “[Elhic (ourt Ll ot T uwle on an Tnod ui&t@,)y—b\riefp.&
issue. Where doing So Woeuld yeguire this Court to develop the
o quinents itselll effectively performing the Parties’ Wor K
For? thern. ). The NMSC mokes cleor that “[Ele tria| Cowrt
(s vesponsi ble Por deter mining the historical facts thot
ani mete the tyrensaction to be eVoluated. ” State V.

Mo tinez, 2020-NMSL~005, 115, 457 P.233 254
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And thet “[i1t is the districk cour s responsibility Teo Relect
the Foactied inferences that shell 30\/&\”)(\[\-] "1d. Fuerther wovre
“L@]ovﬁ-\lcf’ts n eVidence are to be Fesolvesd by the Finder of
teocks, in Ehhs Cose the triol ourt, and this tacludes Con—
Plicts in Hae testimony of oo LENesS, 6S in the testimony ot
+he PO“C/@/ officer tn this case.” State V. Bloom, 1977- NM3C- 61,
90 N. M. 182,194, Sb! P.2d 465, 467. Additionally, “[tThe yealities of
the Factiel Situation [:&ng Por the triod covrt te delermine,
and rotfor the (ourt of Appeals. The determinetion of the
Weight ane efPect of the cvidence {hc_ludinf) all ressonoble
m}b%renczs to be dreaton From both the divect snd Clv Comn—
Stontiel evidente , 15 oo Metter resevved For the deterwin-
ocbion of the tyier of the Facts.” 14, And Lthe COA under stends
that concept, see Stete V. Fiwrb)’)\oll—f—NMCA~oal—)JT\ Ho,315 P. 3
314 (Stating [Fle emphasize that the Finder of fack; ok on appel-
late courk, Must reconcile any Conf licts in the evidence 0ind deter—
Mmine Where tyurh and waA;\o‘.\ity lies, ”). And “[those]l Findings
oxre Tects Upon which o-ppeal raust be detexrmined.” Voldez V.
Gav cie, 198 NMCA-0lls, 79 N.M. 500,501, HHS P.24 103,104,
&mpo«rtcmtly) the NMSC clarifies that “when the Facts oxre not in
'dispu.tg on & yaotion teo Suppyess, we- determine Whether the law
weas (or vectly opplied to those facts.” State V. Topio,2018-NMSC-
017,81 10, 414 P.3d 331 See olso State V. Padilla, 2024 -NMCA-073,
N9, 556 .34 52%. -
AccorAdina to the @:Qov‘une;n%_ioneé Dbuotzzs) the CoA Violated G—PP&]‘
late preictice 6 pr ocedure in this Petitioner's appecl. As a
Fesult of thet conduct, Petitione™ has been deprived of his
yﬁ[(jht Lo appeal. — The (OA Aid not P@\(‘(}orm an oCtuad
O‘PP%"\‘ CQ_MPH&&'S added ). This Petitioner Will now establish oo
correlation Yo the afore,mu'\tiov\e&%wtas onad the gpw@ics ot
this cose, Additionea) cose low will be- cited thrOUﬁhobd; this
SecCtion oS nelessary. '
Concernina the COA memor e d oPin{lot/\) Stete V. Binghem,
No. A-1-CA-YHob3q (N.M App. Sept. 2.3,262H), aktached &s Appendix
A, according to the oforermentioned rulings, the Mejjor by
of the ruu\?\gs vrede t’hv*o\»jHObLt Append XA alre MVe-lid.
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These inddlude but ore not limited to the following: ) In Mem.
@P.‘\—\ (0, that “The detention was \Wstified for law enforczment to thyest
[gote the Seeming conteadiction Detween their obser vations and
\K ctim’s Statements.”’ 2) Mem, Op. 1110, that “la order to Contiem
oy élspa\ their ressonoble Suspicon, law eritor cement Kapt
De}r\e_m&&y\t and Vickim Seper sted ot The Scene while they con—
ducted their investigation.”y 3) Mem, Op. 1110, that “Although
Viexim Y‘-Q/Pohtv_c& thot. She wWas Sixteen and the relations hip Oas
consensucl, Victim hod o {dentiTication, Inib'cd\y ave o False
neMe._, wlthhdd uer dion Contact ‘in(‘\o‘(‘ etion... US 1’“ Mem. OPq_l }O)
that “Victive did not reveal her Tty ue Lc\e_v\tity kil obout on
houy nte the ;V\\/Q«Sug&t-\’@\’\) ond D&Pb\ty PoAtH(L ’d\e,\f‘e/'po\f*e,
Could not \/&\FC\C\/ oy of Vickim’s 0sSertions oY 6 v anae For
Victim to be PicKe_A up- 55 ) Mem. Op. M 10, that “Alse ot the
Scene, DQ_P\)CL\/ Podillos searched Po\tce/ and Couxrt Tecords
tnd discovered thet Defendant hod tuoe Pa\f\dih coses.,.”
(g> Meim, OP,ﬂ 10, that “W\/ictiwn ‘F&?@\f\’u&cx that she U 3es Sixteen
— aheove the ‘ase of consenlt’ — and the ‘(do\tjo\/\ship Was
(‘_@y\ge,\qsm~, Te “the (ontyror v, these Statements did vot d(spal
Suspicion, based on the circumstences.”§ 7)) In Me,m,OP‘ﬂ 1\,
thet “As we have de_ﬁc.‘(‘[becx) Victiym Wos Slew te P‘(‘O\/(Ae.
infor motion, qove Seme C,ohtro\clid:sr\/ Yesponses, ond law
Qn{}ov\gzme—v\t wWas Not We%bdrzc\ te believe Victim when her
OSSe\ tions @pw\f@c& to be Conty ocdicted by the circupn—
Stances.”§ 3) Mem. op. M I, that " Never theless, law enforce—
ment hed cn ongeing ond unireselved reoseonable  suspicion
to (Y\\/ast_ﬁ_'-o\tz/those, rimes while Defendant wos de,tmhe.g‘”:)
1) Mem. Op- 8 11, thet ““After Vickim's tyvue 1dentity wos revealed,
low enforcement. was able te connect Def'e.hclcmz and Vickim te
the Pandm Cose and No- ontact. o dex, "5 10) Me)m.Op.ﬂ ) that
“The. Presént Case d1d not invelve o reselution of Y esSon—
able_ SV\SIDECJOV\ Fol\ewecl b\/ sVs\ U\Y\L)wsthbf&c\ L@(Pom%iok”\ of the
iy\\/e,stifja_t{()\’\ te loold, Search, or Fish elsewheye.” 3
1) Mem. OpAT 1, that “The continued investigation was theyve-
Pove. Supported by Yeasoneble suspicion and \')uétfp(?_é’ te
enSire \/ichim's So§tt7/. 5 1) In Mem. Op 811723, thet “Vie™
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o' § e%m\/@ccdjo\/\ also Contribugdes to ousr Conc luSion
thot the long invVestigotion was diligent.”; 13) Mem. op. T 12,
thot “The investiaetion moyved Porward slowly becorse \Victim
cve o Fedse neameY ond heyr identity couwld ok be Loh{‘\{rmzé for
Neoxly o Roux, 3 I4) Mem, Op. N 12, thet “lhen law entor cement
discovered the otheyr P&V\ckiw Coses, Neoaseneble Suspidion of Crimi-
ned ackivit ir\\"/o\\/fv\ﬁ Vickim cnd Defendant Continued.”y

\B) In Mem. OP, 11 \’f),vt]qat “The P\*‘ esenl Case (s A{P{‘\@\f‘f&k\t) becsise
| e (»‘,k\{}oP cement's Suép{doms Loy~ e nievexs diSP&UZA» a:é\te,r the.
initial encounter”y 1L) Mem, Op 11 13, thet “When Victim was
Ldentiticd and the Puf\c\\? Court (ases ond no-Contect ordex
were- diSLO\/ZJf“QA oS G- ‘(\Z,Ski\ﬁt of the nvesti ciio\f\) the \”Qo_somab]e,
Suspicion that. dc:\/&loped NS PG/Y‘stteA throughout the en—
counker é\&\/ebp&c\ ‘nto Probab\e/'ccw%&.”') 17" 1 Mem. op. i g,
?'_\’\&i. the guestion ConCey nin m)zapor\‘s was 6sked becoise. lowd
e,\/\‘r\,orc,emzr\t LWeS 1nyvesty cjvir\ decd bodies gnd e Stolen Vehi-
(ley 18) Me,m..Op-ﬂ %, thet. the. quesiion Las asked “Bosed on
Lraining, Q,XPZ»Y“{@,Y\C,&) " — Eech of the above relerenced deter-
minaetiors Trom the_ New Mexico Court of )qppm\s CF%PPancXix A

cxr e unfeir to this Peritioner becowse: they oe “foct-depen—
dent srouwndlsl’ that were “Not v al sed” ond deter mined n
the Ydistrict cotwr i, See APPenAiy F ond APP&V\ARX E. ANS
t\’\&y Y~ wied Por the COA to encoce in “Poct —Findin "
which 1S impreper and becoude” Fetitioner “lacked” an
cDPpo\r‘t\»r\(t. to PY‘&S&V\“C admissible eyvidence velating to

th [ose ) Pect: s1.” Meax gquez, SUPY o, atr 9 37.. Furthermove,
the. COA Showld have (‘gu,\{neé o affiv-m” on these “fact= depen
dent Greounds” because U7z7/ reswired “determinetions) o ¥
d[spu ) Feoctied issuels]. Sah(.l’wz,z)\gwp\(\a_,ai_ﬂ 12, Fovr
{Y\St@—\/\te/) Peritroner d‘fSPqu.CfLS Fhot the-detention toas s tilied.
— Lo enfor cevent. waes not aub‘v&\y Condiucting con investiga—
i on during the defention ond exigent Crcumstonces did et
exist, [BIC 14-22], Appendix Gy EQB LJ*H], Appendix L.

The district court only 1 uwled thakt Petitioner “Wes Aetoinec)
N oo reodonoble Manner.” App_emc\ix F. The district cowrt aid
not. deker mine thet law enforcement wos ilf\ve:St\'Sai‘—t'ﬂﬁ “\ie=—
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TS Stakbements” or that Jow enforcement Wos attempting to
Confirm or dispel thelr vreasonable suspicrton oy thed “\/i Ttim
Aid net reveol her brue (dentity urtil about on NewrV o Fhat
D&Puigf Pedillee wos ottempting to ey i f vy of Victim's asser
tons or Or v ange. Tor Vickim te be picked Up. " O even thet she
intended te, and De{)uty Padillee did not tagti{}\/ Tto oy Such claim
or thet Suspicion was pever dispelled after K S “Yeported that
She_ was SiXteen” — cnd ete ... See prﬁnc\(’ X F and = Append'\x
A3 see alse App@nckix E. “lt is a fundemental vule of OLPP&F
lote proctice. and precedure thet [the COA) will considen o\/\l\/
Such guestions oS wWere roised in the lower court. " (Gomez,
Smpra) ot M 14, The (OA Vielated that « Pu\/\c\&mahta,\ v ule of
O_FP?/H&L@_ proctice and P‘(‘ouadud(‘e.” by c_onﬁ{c&erir\ﬁ.the, uestions
thot were raised for the First time on opPeal. For the COA “does
not. Stt 0S8 e tyrier of fact” becouse the Aistyict court EW&S] ‘N
Hhe _be,st Po%itﬁon to YesSslve Ec}\e] abvastioms of Poct omd tro eval-
voke the (;red}bi\(t\/ of [thel witnesses.” Urioste, Supro, o1 b,
*“Hz,\f*e,) Tt is unknewn whetheyr o not Bhe Alskrict (ot he—
lieved ainy of the Pacts thet the COA now 05serts gnd relies
on Tor its decisions mede For the First time on oppeot. Fuprther
more, De,\)uii_\/ Pedillee did yot teﬁbf'[?\/ about. any ot the foct—
depex\é»mt v ounds thet the (oA velied on. Additionall , the
CoA did not? point te any evidence to Support its declsions,
Tha‘r&?are) those decisions gye not bosed on substential
eidence, an e ‘r@,%\,\(\'”e_é\ Por the COA ko SPQ.C_U\\GJ_‘_Q/ about.
oo enforcement officers' otate of Mind durinag the deten —
tlon, o8 te What wos occurring during the detention, ond
othey ‘PCLCJ;’"d endent 1S5ueS s u-)e/H) which ove net Supportzé
by eVidence <e,mpho$fs 0dded), It was For the district Court te
detevr i ne the Findings of L\og(;t_) et the CoA, Then on O_Ppeal} the_
COA was to review those pdndinf)S Tov substantic) evidence., See
State V. Gubiervez,2e08-NMCA-01%,%1 15,143 N.M. 422, 176 P,2d 1154
<5t0~t£lf\s_ “Lln deter mining Whether a districk cowrt properly
deried o- WMotion to SUPPYess, We. Yeview (t3 f?mc&m-,s of
ot FPor substantial evidence ond Yreyiew its ‘9—5"‘ Q“C“\\/‘
Sis de noye.”) CF Appendix F ond Appendix A.
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The COA Aid not Spac_hp Row & &TV§V&A to 1ts Loncdusions anad
v was JLY\OL_PPY‘OPY“chtCL o the COA To “assSume the vrole of the
districk court ond delve inte [thoSC’:J Fot — A&P‘Zﬂc\&hi‘. Inguavies.”
Rcuf\é\\/, J; Supro, ot 1 2.3 CF HPPu\c&ix A. And the Conclusions
e improper becouse this Pekitione “hed ne oppor tunity in
the district court to vespend to thlose] unasser ted arguments.”
Freecrman V. Feuvr child, Supv o, at 1 29, And the COA shouwld ot
hewve eFEivmed on those 'Pa_ci:‘d&p&hc\zht rounds becouse they
‘Clhe%u;r e%:_\ For E}\e, C,OF‘DJ o look be,x/omc& the Foc el ol\egetions
thet were (~aised ond considered below.” \araos, Supra,'or 4 3,
T ln the (dse ok hond, the State of Neeo Mexsto did ok v aise
oy of the “Factus! allesations” in the district cowrt that the
(OA velied onto affirm. CF Appendix E. And the disteict
Court did not. “consider” them. |d. CF HPP&Y\&X F. To re ter-
ate B was inappropr{a_te, Foe the COA 1o ofTicwm the distyict
Court's cdenial of Petitioner's motion to SUPPYess on ““ rouvnals)
not Y\Q,HQA U_Poy\ by + he &{St\»{(,t Couwrt” becorrsSe relichee on
rhose et qrotunds wWas unfeir to this Peditioner ~— This 13
becousge! it 18 improper for the/LE_OA:\te engoge 1n Foct-finding)
Lhed 13 o Evral-ourt Function.” And belomse the “issuels)

hod Mok bezn roised below”, Petitioner “locKed on op or tunik
to present admissible evidence- reloting to thlese] Pactls). ”
FrenkKs, Suvpre, ot 41 & ‘15 importont to Yemind thie (ourt
that the Stafe of New Mexico only crgued that Feritioner's
rotion to SLUpPpress Sboulév be denied due to res Yudicota.
See APP&V\GX{X E. Howeyver, the distyrict courlt ruwled ogainst
the State on thet issue b\/ Y‘Q/{\wsf-r\g te makKe o Finding of
rres \wdicata . See \Vorelo V. Arizena Public Service

14 €% NIMCA- 104, 109 N.M. 30(, 309, 784 P.2.d 1049, 1052 (L\erij(\y{v\ﬁ
that “[Elhe legol effect of oo refusal to moke o Finding is
o_?mcl{r\ﬁ &Lja’«hst the pwty \ﬂe%wz,st{nﬁ t.") CF prar\cl(;( E
The COA covaniitted %rmASﬁr&SS"OV\S by deyeloping/constr uct-
Lmj the or suments +o benef it the Stete. In Foct, mMany of
tWe. orcurments mede by Ehe (OA axre cctuedly in contlict

with the cu;zpum ents briefed (n +he State)s Answer Beied

Se—,e/[fiB H-14]) See Appendix H.
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Conceyr m‘mf) the Pre/\/{ously Mentioned Y ulings ynade thy sugh —
outr. Stete V. Bingl‘/\am) No, A~1-CA-Hok3 (Appendix A), none o
those o guments,Yimoele by the (OAR throughoul Mem. OP'q\q ?-
13 wexrel brieted b\/ the Stratre of New “Mexice on o-ppea -
0 the Answer Brief see Appendix H, [AB 1-14). One major
Contlict Con be observyed betudseen the State's Answer DBried
U\Pper\clix ) and Ehee COA's memor endiom opinvon CAPP&hA{x
A) The Stote aclKknowledded thot lawd enfor cement {mmediarel
realized thet K, was sixtesn yeors of age due to “K.5.s
admission that ghe was only [b." [AB 1], Appendix H. — And,
rhen obViously not realizin tha_t@ii_sixm eoxrs of e,
K S, hed Pa_sse_c\ $he age oF c_ensmé th Nw'Me_Xico)'tbe, Stote
PY\OC@QA +to orque thot probable couse Foe Criminal
Sexued Penetyrotion of oo Miner ((SPM) ;)MSJ&WDI’QA the cetention
A the Patrol vehicle Feom the,'beﬁimmng becolse Vo) enforce-
vaent tmmediately realized thoet VK, S (Jas SixXteen veors ob

oge . [AB 1,7-15), Appendix H. = So, the Stote actially
briefed thatr |oro enforcement believed ‘K. S, s cdmission

that she was only 1e.” This is alse consistent with Pekitioner's
B"(‘QQ:P-}Y\*C_II\{G‘_(‘\ because. Pet; tioner oLtuoll b‘(‘ie,{:'td et
“D@_Puty Pad: le Q\/Q\z\tuo—\\\/ established she was e yecus old,
her b{rthda\/ wes April 20, 2002 [1" [B\C. "l‘/\) Appendix (5.

T hat ihj?ov“moi:iov\ 15 boesed on Deputy Pod Wel s tz.stc'mon\/ oA
iS'__\:\/\t\f‘G_“Fore_/ 5\)~\Dpo'rfbec\ b\/ Substentiol evidence - The Stare |
alee briefed thet “Probable Cowse 1WoS cemented when,
Within ten minutes, K S odmitted she and Defendant were.
‘Seeing ecch othevy’ 17 [F}B 8], AP,P‘U\A;X H. The State c_\mrl\/
and Foul bY‘{e,[T\fzd Yhet. this Peritioner wWes gy veskred Yov
CSPM when law enfor cement detreined him in oo Patrol
Vehicle, [AB 7-17), Appendix H. And clse briefed that

““ aeput?o,s Cowld not Very well leewve- Defendeont cnd K. S, alone
o Tto Continue, Potamﬁ[&\\V \Su\b‘ec;t»"r\ﬁ K.S o an
additionel CSPm. " [AB ), Appendix H:

Becouse both porties brieted that oo enforcement
ealized that K. S was Six¥teen (1) \/Ws ot a_ﬁQ/ |
immediately upon Contact, due te her Statements, it
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Was ;V\&,va‘op\r(a—te_ ¥or the COR teo gt oS Hhe S‘:o_diﬂl:{.v\c\.@\
by deter mining other wise becouse “thlesel Pocts [werel
Net n digpi,dc,e, . TaP(&,) Su_Pr‘a_) ot € 1o, T\/\e_\rd}o\f*e,) the COA
Should heve only “Adetermineld] whether the low wesS Covr —
veckly opplied teo th[ed Fack” that K.S. hod possed the oge
ot CondSent, ld.5 See olSoe Pcm,\il\o_) S\ﬁorc\, ot 8 4. And CF E%\Q,*[]
Appendix Gj [AB 1], Appendix H; RB H-11), Appendix T
inatesd, becowse Petitioner yYeminded the (OA v his Re,ply
Brief that the Oi"}‘i‘/ of' ConSent in New Mexico 15 Sixteenllib)
\/W% of = ond therefovre yensoroble SU_$P_§{u'on of o\ vme
Adid not exist to ustify the detrention of Pejg't(%;v\ex, the C0A
ConStyvucted o \)\ud orﬁt,q/he,ht For the Stare in its pmemo—

™ andum opinion. Rppendix A, The COA actuelly \/ioloted
&ppe/tlovte/ P\ro-cfcic,& e Pr‘oc,&éu«\e, by brieting ther lew en—
For cement oS Not Yeowired to believe K.S.'S decloaretion
of 6\3‘2/ Mem. Op- i1\ APP@%&(K A, Thok delerminetion is “hased
on Y[the CoA’s) ewn Speludation v other then the [Stare's)
corm(\uu\/ Cond ) dered, cur‘gumey\ts " Lhet loto entor cement

believed KK.S's Statement of age. Sexne, Supre, ot 4133 gnd
e Was “unfeairc Tor [ﬂ”\ﬁ C,O%ﬂ to construct. the. Steate's
0X guinents E}&SQA on spegu\ation] Without the oppor twm'ty
ov [Petitioner) to respond. ” |é. see alse Flores, Suproyet 41 17
“The Ttvial court \\f)&sj Tzsponsib]e/ Por determinin
thlose and all other] historical focts thet cnimeteld) the
v ansecEon” 65 well 65 “the foctue) inferences thar ...
%ove,rr\[&cﬂ” eund therefore “[clonllicts in evidence [wer e ]
o be resolved b>/ the [C‘MSt‘r( ct C.@b\l(“l:_]”) “hot. for he
Court of APPQ&.\S ", E)loom7 9o NL.ML gt 194, 561 P2d at 47
See alse Fiexrvo, 5\»@&(‘@, ot $1 Yo,
In Mem. op. 41 |, the decision thet the detention in the police
Vehicle was «ushlied o ensure. \ictim's Sﬁﬂbd‘—y" ls in Con—
Plick with State V. Duffy, 1998 NMSG 01, 1170, )26 N M. 1D
becouse the Stote did Noteven argue the presence of exi—
enl CirCumStences below. The NMSC has vy uled “ the
pYelSence of exigent civcumstances must. be SU_PPOV“D&A
b>/ 5233,4_{{5( e ar & Glable focts. The Stote Dears the
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burden of PWO\/W\S the exiistence of exigent civrciumstences.
The decision of theFria) court in This yastter W be 68 i ymed
on oppeal W SuPPovt@é\ bY substantic) eyvidence,” Cinternal
Gltetions omitted) 1d. ol ] 71 The opinion recites thet!
Mwlﬂv-\& d@wtfzf; Were in tontrol of the Scene. Mem. OP,T‘W 33
Thet “Vickim Yeper ted thet She Wos Sixteen ond the velo—
tionship was Consensueal. ™ Mem. op. € 103 That “lowo erborce
ment Ke{)t Defendant. and Victim SQ-P@?ateé,. 7 Mem. Op.ﬂ 103
And thet the clleged \Vickim wos “wmoved into Deputy Padillos
vehicle D" Mem. Op ﬁ W, As oo v esuls, the decision s alse
LN CO\’\‘P[CC_t with the NMSc's T‘v\\t‘r\, in Q[rate V. we.rhcarj' ,qéclz_‘t_
NMSC025, 8117, 117 N M. 215 (Recoghi=ing thet low enfor cet-
Ment. wes 1 Contyol of the sceney ther “there Las o
indicotion in the Meceord thet E:l'\b/] Feored For[rheir]
Sojr\e,ty "7 and then c\‘isé-vowir\ rhe. Couwrt of Appe&\g’ \f\ud.‘r\(;:)
Ehet o woas Y\Q—C—@SSO-\(‘\/ teo (,o\/\{-\{r\fl- Fhe clcabwdmt,) Anesther
conflict ¢ thet the decision Vielates @Ppe‘,llcd:e: Prectice ong
P\rouaiwre,. The NMSC-hes ruwled “itis &‘PW\A&MQ\M‘ ruwle
of G{DPQ.HOIQ/ pr okl ce 6N Pv*oc,cf:dure, thel. gn o-ppe”c,;tg, Court.
will consgider only Such ebue_stions 0% Were \eised (n the
lowexr couxrt,” Fullen \/ Fullen, 21 NoM. 202,225 (a1 5).
The decision is Fact— é&puf\c&u\t. Dl,dr\{\/) Supre ot 1 71
ANd 13 conf it Lith Steate V. Ve ges, 2.008- NMSC-0\q, 9 ¢, 143
N.M. A2 (helding thet “Loe- ol okl v the Al sl et Couy 'S
OrC der on grownds not relied upen by the district court P
those grounds deonot reqiuireus o looKk beyond the Factual
allegations Hhet wWere ¥ olsed NS Considered below.”) The
deciSion s unfes e, thus s in conflick with Cowrt of Appesds
holdines Such 65 State V. Fr onKs, 1994 -NMCA-097, 95, na N M.
174 Chelding that unfaivness precludes appeliate court
Fvrom offivting on o {:afvt~c§e,puf\é»e_\'\t i:)\rou_y\c& ot detexr —
mMined below. ). And is impv‘ope,\r belouse Peritioner wod
é@@rlve& owD the @F)Oortw\{ty ‘o ?r&sz\r\t evidence o Contest
e cledm. 14, ot & % The Court of Appeals claims in Mem.
op- €1 10 Lthet “Vickim Aid not reveo! hexr tyvrue Léwtity
vnti) obout an houvxr inCe the Ir\\/e,gbjcct_io\/\) ane Depuly
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Pod.lloe ENerelore could not \/e_\fﬂ,@ oy O@ \ict s 08Se\—
Hons of av\romgw For Vickim to be picked wp-” And then in
Mexn. op €112, thet “[tlhe tnyestigation moved Lo wayd
5100.)[)1 bQ_C,@LbLSQ/ \/\’C:t_é’n'\ Ne. CL'PCnge. nowne- O-Y\& nexr \é&l(\t\ S
Cowld not be Condirmed Por Nesr |y 60 hour.” Howevey, these-
Faat—ézpanémt c&w@-stiom wWere not. Fodsed 6nd dereria red
belowo, therefore. the decision 15 in Conflict with \Vax 05,
Svproo, 628 8, 1k is alse in Conflick wWith Fullen, Suprat and
Feanks Supro. And becouse the State vefiused o SoiiS'Py e
buirden 1n the districk cobrk, the decision isin Conflict with
State V. C’\f“t")\, 2617 —NMCR-06L, €13 "f(ﬁgt&j_;\ns {CD]‘P the State
'FCLHS to ¢ PY‘&S@"\t tQSt\.h/)OY\V o otheyr evidence Showine theak
Ehe o yrest. or Search met Constituvilonel \qz\\,\_%tz,r“ 71 Hheo
defendant's Motion showld be 5rth;<:(§. ") see olse Weyrney,
Suvpree, at 19, The Aecision 1& i Conflict With Steotre \/ Flores,
PAL-NMCA-059, because YecSonable 5\,L5ch(oy\ Por CAPM eSS
%\L&;HQ_(& vefore law e,n\ﬁoxr Cernent. S ched for cund Aiscovered Lhe
' PC’—V\CA(JY'\‘ Cose. The CoA &C_K\f\ow\eAﬁQ_A thet “Victim Y‘e_pe\"teé\ Phat
she Lwas Sixteen cnd the relationship wWes Consenstal L1 Mexn. Op.
€ 10, Bul olse thet “lew enfor Cerment Los ot Y‘e_%w‘rad to believe
VieEimE]" That decision is in conflict with ¢ ted gpotes Lrom:
Fullen, Supres Vargas, Supro) 6nd Franks, Supre becatse that
'PCLC'thC&?—PQJ‘\C\G'JﬁJE— vestion LWeS Not. yaused and deter mined below.
Noretheless, the apPM\_Po.n&\ asserts Sue Sponte, Witheuk evi—
'de,r\ce/) thet De,pui?/ Padilo. needed to Aeter mine her | denk: b
' ovder Lo “Vu\i‘(\y her cdSertions” that She Was sixteen,
Which the (oA daims Oty red “about on howr into the [de
fention |.” Mem. op 1 10. She Was over the cge of Consent,
See. NMSA 1978, Section 20— -1 (EY1)(2004); cnd State V. |
'SMOP&) 201~ NMsC-03), % 30 (e_xP\chm Lhe/GﬁQ/O“P consent 1N
New Mexico 18 3ixteen Veoxs of o6se.) " The COA aLKnowlezﬁﬁzA
thet loww entorcement. tontinved to detein Pelbitioner ofter
tjf\@,'\/ ver-iPied her 1dentity ond her osSextion that she wes
overy the Oﬂ& ol consent’ cond thet the Seardchh for the p&r\c\~
g court (ose ocCurred, at on unspecified time 05 oo ve-
Sudt. of thet UrlowoT ol detentron. Mem, 0{:-@\ 1. Theretfovre,
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e decision 1$ cont Wkt with Flores, Supre- because “[I«Qo_\/(y\cj
Lesled To v ipen nto Pv\obo-b\cz Couse, bnyerified suspicion coudd
net. 'Jugsti-@\ {:\,qrthe,\r detention. The ressSenableness of the inVest-
Lscier Stop_ ended afrer the Tirst seardh Cevesled v\o'th{nj
nteste!, 7 1d. e 1 13 The intex net Seoch fovr the pe,r\c\ln%)
CaSe wes cutkside the Scope of yecsoneble activities becoise
the alleged Vickim's 662 had already been Confirwed § the sepxch
did ot Yconkri buke to ‘c_on‘r\ir mir\c;j hex cges and the COA Aid not
owriPy Whet time the Search ottinrred, As o result, the des
Cigion 15 in Contlict with Wex vex, Supro., ok €1 13 (r Wine
“Itne Scope- of activities clwi»r\f} an (nvestieaitory detenition
must be v easenebl related o the (e cumsStances thet ini —
JC;CLHY \ustified the Stop.”) citin Wnited Stedes V. Sherpe,
470 WS, 675, LF2LOEES). The ‘P&Li~dzpel/\é<z)’\t Ae kel vainadtionS
of eXicent CiriamSteances tn MedmM. Op: il 'y thet oFfcers Were not
veguired te believe Vietrim's dedlorction of ez and deniel
ot Texue | activity in Mem. op € 105 ond the Ceosen thet the
‘i nwveshigation moved for word slowly” in Mem. op. i 12, axe all
a Conblter with Ray\Ay J., Supre., ot §1 2.8, Cibing Med boo \/,
Weltson, L@oole\/\SC,—ool—\L)q\ ’2\0,' See. also Stote V. Cam ‘PDS)
1 H-NMSC-01 2, 511 17 NoM. 155, [RB 1T, Appendix T
Thre followin , Fock- de/pQV\c\Qr\t Aeter minations by the COA
o\ VVielate OL/PPQ_HO\t,P/ Pr&d;((,e/ anA pv ccedwre  hetaunse these
weStions LWere not vaised below: 1) Exigent (i cumstances
v Mem. Op,‘ﬂ Wy ) Thet ojt\(r\ilc@rs Were ot Veguiced to be-
lleve Victim's decleor oo of cee ond deniel oF Sexwal ockhivit
ln Metn. Op. 91 10 (ond compere &5 [AR 1, 7-2,12], Appendix RO
3) T he yeosSen Lor the investication moving Slowly in Mem. op 1\
H) The detention Wos ustified so Deputy Padille could determine
\ickim's iée_nb'ty la order To “verdfy her 6sSertions” thet she
WS Sixteen ond denjal of Sexual oCEiVity 63 0 onge- For e
o be PLC/KQA up nn Mem. op- @ 1055) That officexs theve in—
Vestigoring decd bedies and o Stolen vehicle when Lv\@w)\r—
e abour Weapons in Mem. 0p. § 8 (and Compore to AR -
vy, APP@‘\‘MX H3 BlL 171(017 Appar\dix Gy and RD IDO,'\OB*\@ﬂ)
Appendix T (& See olse Stote \. Saiz, 2008 NMSC=0RE
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Wi, 14 NoML b3y State \L Contreras, 1995 NMSC 056,40 223,
1226 NLM, B8, And in Mem. op. 1 §, the decision thet rhe
i\f\%\»{ry'u)as bosed on Lty eining ond ejpe;r{e,n(_e, 'S in contlict
wWith Ort =2, Supre, ot § ™My Fullen, Supred FronkKs, Supre,
o &N 5, %5 onad ’\/04“30®7 Supy ey oNnd State V. Ley Ve, 201-NMSe
009, T G|, 199 N.M. U35} State V, Duran 2 005-NMSC o34, €1 4o,
13% N.M. 414 According to FY—CL\’\KS)SU&PI’\CK_, ot € 5, the (OA's
;1’\O~PPV‘O P\”(cu‘_& Corndiuct v unfenr to this Petitioney Isecouse
he as d&pr(vaé of the opper Tlend t‘}/ o Dresent ey dence ‘N
the- lower Court rp indicate thet K.S. toas Soﬁz\y °‘°me_>\/aé
intoe D&PU_t?/ P&c\e\ Ned's Vehicle” and SPQC_( C]‘C C‘-\Atl'czljklckblej -PCLC,t_S
CE‘O \’\OL&V\G\\!’C,CL?Z_& et Pe i t(or\e,r LJaS O\tf_Q—\/Y\PtiV\ o breaK
into Deputy Padilla’s vehicle to sexually essoult Vickim ond
thet vudtiple clcapmb'e.s were in control of Yhe Scene ond
thet. “\ictim Y‘Q_Po’(\t@d[ that. she Loes Sixteen gnd the ¥elas
tionship Wwes Consensual) thet. “low enforceiment. Kept
Defendont. and Victim SQ—PQX‘@;EQ_A,”) rhat D&pw; Whitsel
observed K.S. to be SixTeen ond that Deputy Podille believed
her assertion ot 6oe but. LS ot diligent. Loith ctremphing
+o Actermine her 1 dentlity bintl] afer 6 Nour inte the
Aetention ond that reosonoeble Sb\SPz'QEor\ Fovr dead bodies
oind 6o Stolen Wehicle had dissipeted before officers inguired
Do uwt Wweapens, Fronks, Suprra ot M X5 Dutf , Supre, o 70;
Wex nex; Supreo, ot 8117, and See. Mem. Op. 0 g, e-ix,

I Mem. op. €113, the decision %o Supplement the aFfidavit by addin
that “Deputy Whitzel was on the Scene With Hhe OCCponts of
the \Vehicle When they PdenEiLied themselves” 15 in conblice with
State V. Price,2020~-NMsc-o1d, 1 15, beltowse the NMSC Q)(P‘{(_;ﬂ\/ﬂ
declared that “[IIn owr Ceview of on offidavit for probable

CourSe ) We Cannot Considex LE@]Y\?/ infor medion thel wes not pre=
vided Eo the 1ssuineg \vdae ot the time the Sear wosrcant
afbidevit ond Wor Fant Tere presentedl]’ This Teguires

OUY review Eo Pocs on ‘the informokion contained in the four

Corers of the oBE davi £ (inter vied citokions omitted). [d.
Ana that r‘u\{mg conforms o Article 1L, Section 10 because
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“No War v ont to Search ony P\aﬂ&) o Seize cuny Persen ov Hhena,
Shell 195ue .. . Without ¢ Weitten Showin of P\f‘oba.b\e/ CaSe...”
N.M. CONST, ART. 10, 8 10. The COA's Cenduck Sexves the Same
eFFect s Cdte,r{\/\i/cxme,n c&ir\i rhe aftidavit. Becouse the
Vehicle OQ(_\,LPay\tS YAid notactiall {CXQV\?;['\D themselves, the (oA's
- Yelionce on &)Luial?\’\Son) SU»P\”CLCJ\A: Doncdc&son)ﬁupv-& 'S N Con—
Flict with Covdeve, Suprag Price, Supred) Rule 5=211(E) NMRA}
Article I, Section 10§ ond State V. Heidle,2012- NMsC 033, 8117
(S’Cod:ir\ﬁ “the Components of the] trwo-prong test, eften refer-ed
to as the “vVeracity’ Co-\»fCrec\Abflity’) and hasis of Knowledae! (or

‘{-\ox,tm_'( besis’) requirements Foreveluating inforrmeation From

he&urga\f Solurces “effectiunte the PYinc 1010/5 b&hivxé Article T4,
Section lo of the New Mexico Constitution. ' (¢ eferring to Rule
5-211(E) NMRAY.) As indicoted in Mem. op. 1 14 (Appendix B, Lilliamsen,
Supyre- Yeguwres “the Factual beasis. For Tthe Waex v ont. [bel suhh—
cie,tr\%;l?/ detalled 17 1d. ok €1 20. The “Foactup | basis” For DQP“tY
Whitzel's ond the Affiont's conclusion about the occupant's
ident ties 13 ok “SuF’F{cieJr\t.ly Aetoiled D T\’\@.\CQ,‘CO‘(‘Q.? Yhe COA

'P&\S€$('QCX CH"T\OY" mation %](\@t the oc_(,wpmnts “ldz,v\t\'{\{eé» JChzrr\SQ,I\/ZS"
N o der to Y“e,\y on Willi eum o and Dencldsen. Plesase Compare
to A PP‘?/“C“X N. The decision to Supplement. the ofFidoit With the
Followin iv\?o\”moi_(@r\ in ordey to P\/‘omotz, Fheo “’T_ota.\(‘t\/ o(-\ the v —
ComStances” test 15 als in Cortlict with Price, Suprec ond Article
T, Section 10" ) Interviews wWexe Conducted aFtec “the oxvest’,
Mem. Op. 819y ) “[Blecsuse the tioo toere Found inside Defendont's
Vehicle” Mem, op. 1 215 3) “Defendant ond Vichim wevre yremovee
From the Vehicle”. Mem. Op- 8l 272.. Plecse Compore to offidavi &
CA’PP@A{i)( NY. 1t Mewm. Op. §18 20-2\, the decision thet the- affidevit
Was SB_{}PCL[U\‘L becoirse ©“thexe [u)e,x\z.’:\ Y easonable ay-ouwnas To be—
Lleve that [vielation of the no-contock ordex (o cevme) | ald]
been Committed in [the vehicle]" s in corblick wWith Avticle TN,
Section 10 because the COA acknowledeged thak the woxX rant
Wos “yeguested [25] Search For evideXee of [SEC and bribery
o tnkimicdalion of a witness 1. " Mem. Opﬁ 2L And Comnpare
to par &3r&[>h 4 of Apper\clix N.
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Article I, Seckion 10 exploins “[Elhe people shall be Secure in their
eFrects, from unreagonable Seay-ches and Seizures, 6nd No Wox v ent
to Sesxrch on plece, o seize any- - - thing, shell {sste without ., . 6o
Wi itken showing of probable (alseL1” N-M. CoNST. ART TL, § 10, There=
Pore, the recson for the Secar ch and Seizlice must be based o e
“w¥itten Showing of probable Cowse’in ocder for the Search and
- sedizwire o be Feasoroble. The decision alse (_O.V\QLL‘(_B whith Hhe
poy kl ux.(&r(t\/ ond breadth veauirements ané Hhus Contlicts With
- State- V. Sabeerin, 2014-NMCA<(o,® 26 (Stating “IElhe- pucpese-
of the Pg}v\(‘t\‘ ey t\/ V‘e_?)w:v\e,mm\t ensures Hhel e search (s
Confined, in scope to porti cuedri descici bed evidence yelatin
to O SPQQ(-\\ C Cxyime Por QP\C(M Hhere o é@momstro_tzé\, Probab -
Covse. )y and Stete V. Hinohares 2007~ NMA- e, M §, 142 N.M. 175
(Stoting “Br eadth deads With the reguirement that the Stope of
the worvront. be limited 'b)/ the Prob&b\c Couse on whidh the wene —
oant (s Dased.”) In Mem, 0p. €1 22, the muding et “Vickims dis—
inclineation to 0nswWey c()uzsf_gohs oboui V\Ud?/PhOtOﬁ\”aP\/\s SUPpOrCES an
inference that the cellphones.. . Contained evidence of SEC” is in con-
Flict woith Rule 5-20 () NMRA Y Article T0, Section 10} Rule- 1N -%o1 (o) ond
N=80 | (INMRA, 65 well os decisions Prom the (oA and NMSC oS tiell.
Rule- S-2I(E) Yequices rhot “ ¢ P‘”Obablbm shell be- based on sub-
Stentic\ evidence . An inference does rot. equote to s bstontio)
Q\/fd@”\(—?—/”) notv does (L Sati £V Hhe “lovitten showdin of Phoba-le/CWSQ:’
r@%uirwmt of Art(;\e,]:) Section TOI(IIJ;h?_'rQ/ (S Nok LoV tten Con-
F\'V’l’ﬂat_fo)f\ thet Czl\Phone.‘s Contoined eVidence OPSEQ_} T heouah
Rule 521 (E) NMRA oMo s For “Sibstantiel eidenee" to be b@éezx
on “hwscu/”) oo “Nicim's disinclinetdon to anser (s ok
“hwfwﬁ " ‘9LHWSa\/’ eons o Statement”. Rude 11-Fo) (&) NMRA.
A ‘“t&teorement’ meens o ?&\“sw\’s orel asSexr-Lion, Witlen assSer-
tion, oFr Nonver bal Conduct, P rhe pexson ntendes 1t O-S oN
0SSex-tion. ? Rule. W=\ (o) NMRA. Decsuvse her “disindinetion
o onSWeyr Queskions” Was Not intended as o 0ssextion to Mesh
she-did send nude photogerapns, 1t wWos neithey o Statement, Vo™
neowsay For purposes of Setistying the “Pactual Dosis” require
ment of Rule 521 (E)NMRA. At best, hex oltions could be con—
STt ued o be nonyvexr bal Conduck . Howevexr, “nonvertal Conauct
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Gw/.se

Moy be o Storement for heor Sey Puv poses O‘(\\L/_G'P ‘nEended b)’ oltoy
as an assertion.” State V. Lovels, 1945 NMLA-163,M 6, 17 N.M. 6D
dt«‘h@ Ui ted States U Rutler 765 F.24 U, 1H (st G 1985) Oinvedi dats
in5 oy rant. because the affideyit did not Nt tate- that the. in—
Povmont. “was deliberotely Seeking to mislead observer ”Y), Bvidenee
Adoes ot exist to indicete thet the a_\\zgzé Vickim wos deliberately Seek-
i\f\S to mislesd the APtiont,Se therelovre the COA's ru\m% (s in Contlict
with LoVato, Supre—. Ancther ConBlict 13 realized vegarding Steare \,
Rend leman, 20023-NMA-1 56,81 HH, 134 NoM. 7HH (while referying to SEC
ond C,.\w"i(‘\\/fh “the phetosr‘aplfws must. be i dentilioble 05 neud -
Cove q«i\e& pornegraphy; thet 15, vt Mustdisple Visible Signs of
Sextwal eroticism, Vabher than merely depict o- neled dhild-"); end NMsh
30—&A-1(A§C5>(.Datinm the essentia) elements For \/fo\cd:img NMSA 20-(R-Y).
The allesed Vickim Y‘e,?:useé: Lo pnswer whethel she Sent nude- P\’\otosv‘a_?p\/\s)
So 't}nerej‘\or& o “Poctial basis” does not exist o Aeterymine. wWherhex
Hhe wnSoliciEed and bLh\/ex‘IPCQ,A P\/wtosro_\al/\% even L‘c&isp\c?/&’—d—_\ Vi S 1—
ble Signs o{)sg)(ua\ ex-otrcism.” T'h@,\f‘e,go‘("‘z,-) the Adecision 1S also i
conklicE with Rule S-RIEYNMRA and Heddle, Supre For ther yesson
05 Well. The COA SMPP\Q/mmte_cX the oftidevit by cdding thet the
odlesed Victim wos Found “\\/M next to on ob\/Cou.s\\/ older male-."”
Mem. op. 41 272 (F\Ppe,r\éix R). cond compare to PAppendix N. This infor—
MO-ﬁOh wes added So thet the CoOA (/och& Find Pv‘ob&b\e, couse-tor SEC.
The decision is in Conflict. with Pyice, Supra becoirse oo \r@,\/{u‘)it/\ﬁ
Couwyt must. “%u@ on “Hie information wV\tcuﬁr\ch LN tl./\e/'_@.oux
Cochners of tlc\e,of:\:{‘\l’é{cq/(t. "V 4. ot & |5, The Sw“dﬂ Ldox~ v oont . waesS
issued To Seize exdidence of SEC and Rri bexry and o \nty M dation
o{} o L tness. See prwd{x N, per veeph 9. Thexefore, the (OA
uling in Mem. op, 4l Zl(larppe_r\dfb( ) is in conblict with Williem sow,
Supr e, o9 2.9 becose the effidevit (Ach:hé\{)( N) a5 e tohole,
does not “provide o Substentiol Hesis Fov dd@(‘\’hir\{r\ﬁ thet there
'S Probabblz canse to believe that oo Seoxrch will uncover e\ —
dence of EEC/ ond Bribeey or Intimidetion of o itness | ”
ld. cand ¢F Rule 5-211 NMRA. And because the oM doit (APP?J\CX’X
N does ot indicate Dep Whitz2el's o Detective Valdero2's
bosis of Kno@k,dzmz/ Poe the ldentities of the Vvehicle OC«(—\*PGJ’\tS

ongd For K.S's éuje,, the COA's v uling in Mem.op. 122 (sin
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Conklict Lith (ordeve, Supra, et € 17, seeolso Rude 5211 NMRA,
The ¥ u\{mj)s Teom the Fileh Judidel Distyrict Cowrt ang (COR thek the
oIFidonE Yees Sulident because 1t esteblished pvobable Coirse- Por
Violabren ot e no-conteact or dexr Adoes Nnet Lcamp@\ot with the Fourth
Amendment. o Avrtide 1|, Section 10, This i1s becouse the Seavch
Waur v st Was de.sfghe_r;\, i55u2d Por gnd execided Yo @tidence of SEC
0N %\rlb@ry o \nElmidation of e Witness, not For Violation of oo vio—
Contoct ovder Therefore, the Sesurch ond Seizures Were unteasenable
bec ansSe ’Chz,\/ wex—e- C,@‘(\c\uute_é\ withoul. P\robab\bccxu_s@/, %Q,se_A on betn
Amendments, 1t 1S \L\’\‘(‘eﬁéom&b\e{{}o‘(‘ on of¥ent o eStablish Probab\z
CoumsSe For one. (i me but then gzabwzst ond execuke a- Search wey—
v ont te Seov ch For evidence ot different crimes witheut probable
Couse.. WS, Const. art. AMENDMENTS § AMENDMENT VWi Artide 1),
Section 10, CF Appendix N, Pw@gr@h 4. CF Mem. Op T 2.0-22,
P\?\)e,hd;ix A. Ac&c&it&emcx\\\/) the (COA decision o cure the insudkicient

afti devis b\/ supplementine +T Wi rh odditional information dcesnet
ComPor & with the Fourth Amnendment or Arkide ll) Section 10, This
s because the informetion was 0dded on yeview and therelfore,

Pr obable Cause- did ot exist en the otFidensit 6t the time the-
search ey veont was 155ed ond exXecuted. Not to Mertion thet be—
Couse Yhe Irbor metion wWas cdded by the COA, durin %jqe/o_ppzal)
o Aid ot exist wikhin the-Tour covners of the offidevit ok the
time- the Search WX v ot wWas issued and theretore. wes not
“Swpportzé b}/ eorh ov afFirmetion” as s r%uufre& b\/ the
Fourth Amendment.. — The ALL st Aid ot sear o afTiem
undexr oath that thet V\Q ook on thet Wes \SwPP\Q,\fY\eX\?ZQ—é\' into the
ofFidavit Was true-and corvreck. Furthecmeoere., 1T Yegud Ced
For the COA o Spmdcd;e/ ond Ehen conshruce the State ¥ oxcgu-
Ment for them, Which s Lneccepteble. Sernoy Supres, st 91 3%,

£ 15 1mpor tant to vecagnize thet “the purpose of the exclusSion-
Cu‘y rule Eh New Mexito)is. . . to e Flec busre in the \)@Y\dfv\c
CoSe the- Conshitubionel right of the cccused to be Free from
W e gsonable. Search ond Sei2wae” State V. Cox denesS—
Alvev—e=, 2e0\-NMsC- 017,49 1%, 130 N.M. 33l

The- ov\\j/ C\_PPm\ Piled in this cose ts the one- @p\ic&b\@ to
thes P& Clon.- '
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" PRAY ER FoR RELIEF

WHERRFORE, PetiEioner; Edwaord Binghor, respectfully Cequests ther this Lowrk
Bsue ity Wit of Lertlor et in%orde to Yeyiew the meamotandum oPin-
ion of the Court of P peals 65 well s all of the hecessary records in Bhis
Cose. The cose Should be Yeversed ond Temanded teo the dlstricl court
With ivisteuwctions to Suppresd all evidence. 2eized as tre reswlt of Hhe yn—
be Y~emended Dack to the Covrt of Appeals WIth tashructions f¥om t?' s
CourE on . covveck appellake. prackice 604 Proednres nd to Consider
ol 185ULS) OF Cemanded to the New Mexico Supreme Cowet Lotth wshyune
flons to allol) Petitioner s flle oo petition for udrit of artiorari.
Becavse the Fifth Judicial District Court of New Mexicoy the Cowrt ob

- Appeads of News Mexkicoy and the Supreme Couct of New Mexieo Newve: o)
denied wlis Petitioney~ of « Foyp-al Protecrion of the Ll-clds?of the UWnited
States of Americo anmd Hhe Stote of News Medico under the Fouyteznth a
Armendment. and Article-\l, Section 1%, this Case Should be reyversed (i
Femanded to the appr opriote Court wWith instywctions ko ‘(}pp\y the
&-‘P\)\i&b\& lawds, See Douglas V. GY‘QQ;\(‘\) oD WS, \0\7_) %0 S. CE, loug, TR
20, 24 WH20%60) (The United States Supreme Covrt Cevex-sed ond Cem

the CoSe to the Disteick Courtef the Netthery Districk of Ohio betouse-
the Ohio SuPrernL Cowrt denied the peitioner of equal ‘P\[\ot.Zéi_(o‘(\ of the
lewos,) Me  Bingham petikions this (ouwct Eo 165ue 1S Lielk of cortoreo
to the New Mekico Covrt of Appeals or the Fitth Juaidal Distyich
Couwrt. of Neld Mexice Por Ceview of the New Mex:co Coket oF HPPZO_\% |
Metrerandwm oPinion, Stote V. Bingham, A-1~ CA-Yo b2, mem. op. (N M. (&
App. Sept.. 23,2624). This petition 1S Biled puesuent. to 28 \WLS. . 512570,
This Cose. toas Cesolved on the Conet. of Rppeal's 6&\@(\&.\ Colendox
and olter Lue mekions For Yehearing, Which Were denied on \o/17/
2024 and 1/16/2025. The State cowci of last.resect denied discXe=
?:_Ioh&‘(‘y review on Febiruory 21,2025 (62/21/2625). T _

The detention of Petitioner in the- ch_tro\ vehicle s bnyeasen—
oble becouse in New Mexico “all\| weoxrvdantless 6 vrests must comply
uith the ‘ressonableness’ COmPG\’\@’\toF Article- |\, Section \o o
the New Mexico Ceristitution.” Compos; Supra, 17 N-M. ot 157,
%70 P-2d ot 119, . ' | |

CoNCLuSIoN
The petition For o wWeik of Certiorari should be granted.
Respectfully submitted, |
@Q@@J&‘m;/\m

Dotet_Novemher 25, 2025
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