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QUESTIONS PRESENTED
1. Due Process and False Evidence:
Whether due process is violated when a federal court relies on: a demonstrably false affidavit from defense counsel, and then

uses that false affidavit to summarily reject multiple- constltutugna! claims without granting an evndentlary hearing.

2. " Judicial Mischaracterization and Denial of Process
Whether a district court abuses its discretion and violates due* process by mischaracterizing substantial constitutional claims,
-adopting government arguments unsupported by the record a;mddenylng discovery and an evidentiary heanng desplte the
existence of material factual disputes. .

3. - Appellate Review and Certificate of Appealabmty
Whether the court of appeals’ denial of a Certificate of Appea%abllity without addressmg the district court's due process errors
conflicts with Slack v. McDaniel, 529 U.S. 473 (2000), and lmproperly insulates serious constitutional violations from further

judicial review.
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IN THE SUPREME COURT OF THE UNITED STATES

' PETITION FOR WRIT OF CERTIORARI

':' 'EPetitjdrj__er respectfully préyé that & writ of certiorari issue to re,\{few_ithe judgment below.

. I-OPiNiONS BELOW | e ol
- The dpinibn of the United States Court of Appeals appears at Appendix ("App.") A to the petition and is unpublished.
.The opinion of the United States District Court appears at Appendix B to the petition and is reported at 2022 U.S. Dist. LEXIS -

Il. JURISDICTION

The United States Court of Appeals decided petitioner's case on March 20, 2025. (App. A).

A timely petition for rehearing was denied on June 13, 2025. {(App.:C). S L T
An extension of time to file this petition for a writ of certiorari was granted to and including November 10, 2025, by order dated
September 8, 2025, in Application No. 25-A-267. S ‘ '
This Court's jurisdiction is invoked under 28 U.S.C. § 1254(1). .

Ill. CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U.S. Const. a'mend. V: .
"No person shall be deprived of life, liberty, or property, without du@ process of law."

u.s. Const. amend. VI: . : ‘
“In all criminal prosecutions, the accused shall enjoy the right to ave the assistance of counsel for his defense.”

28 U.S.C. § 2253(c): : C E A o .
(1) Unless a circuit justice or judge issues a certificate of appesii::ility, an appeal may not be taken to the court of appeals from
(B) the final order in a proceeding under section 2255. - o S
(2) A certificate of appealability may issue under paragraph (1) iy if the applicant has made a substantial showing of the
denial of a constitutional right. B .

IV. STATEMENT OF THE CASE

This case covnc'ems the rhisappii_cation of the standard for issu‘iﬁﬁ 2 Certificate of Appealability ("COA"), which foreclosed
appellate review of several substantial and debatable constitufic::ii claims. :

" Pelitioner Hisan Lee ("Lee") is seiving coricurfent ifé sentences pius 30 years (Doc. 500 at 3 4) following a 2010 multi- .
defendant RICO jury trial (Doc. 41 1) involving robberies and twe i« micides (Doc. 93 at 24 26, 35). His conviction rested entirely
on government cooperator testimony and was affirmed on direct 17 seal. United States v. Hisan Lee, 843 F.3d 145 (2d Cir. -

In Noverhber 2017, Lee filed a motion uhder 28 U.S.C. § 2255, r ‘+ing multiple constitutional violations under the Fifth and Sixth- o
Amendments, including ineffective assistance of counsel and pr+ -=utorial misconduct. (See Doc. 6 in 17-cv-8567). His claims



T S E [
" centeréd on:

. Goyéi'hmen,t Suppression of Exculpatory Evidence : : o . .

. . .. Maxine Ciark Non-Identification (Patrick Tay!or)':_;,'r;he,prosecution withheld or misrepresented whether Lee's
photo was shown to Clark, falsely claiming Detective Smith w'o.dﬁq{be made available, knowing his testimony was exculpatory,
-..and misled the court on whéther. photo-array records could be f@ﬁévered. (Id. at 27). , :
. """ Hannaniah Nicholas Statement (Decatur Avenue Robbery): The government failed to disclose that Nicholas
told law enforcement Lee was not present, while knowingly stigy@sting the opposite at trial. (Id. at 11). ’ ' ‘

: CoMET e, R . NGE

2. Ineffective Assisféihéé’"df Counsel by Trial Attorney Michael Spom
o ~ Failure to Investiga_te_Prio; NYPD Findings and 1o present Oniel Johnson's dying declaration, which directly
. Contradicted the government's theory and cooperator testimony. {id. at 29 38). : ‘ T

B N Present Detective Coffey's Testimaiy regarding Kaseem Wellington's confession, despite knowing
. Wellington was deceased and had confessed in writing. (Id. &t 25.26). : o
.. ., . Failure to Challenge Inflammatory Summatioﬁe'm';plying Lee's involvement in an uncharged murder ("Bunny
Campbell"), uncorrected by defense or appeliate counsel. (Id. at 42 50). _ h
07" Failure to Elicit Clark's Non-Identification: Sporr: did not subpoena Detective Smith, despite the court's

invitation, and failed to elicit testimony from Clark confirming she: <id not recognize Lee. (ld. at 15 29).

Failure to Investigate Exculpatory Witnesses: &porn ignored affidavits from Paul Love and Anthony Diaz, both

offering first-hand accounts contradicting the cooperators' narrative. (Id. at 50 52).

Pursuant to court order (Doc. 738), Sporn submitted an afﬁdavit'addressing Lee's claims. (Doc. 751). Lee rebutted this affidavit
(Doc. 14 in 17-cv-8567), filed an updated discovery motion (Dg=. 15), and moved twice to expand the record (Docs. 22, 29).

On March 17, 2022, the district court denied relief (App. B), despite:
.~ . "Relyingona demonstrably false affidavit from frial counsel;
Mischaracterizing and minimizing Lee's claims: -
‘Treating unsupported government assertions gs fact,
., Presuming strategy where none was evident; srid
' Denying discovery and an evidentiary hearing i=:spite material factual disputes.

Lee moved for reconsideration '(Doc. 52; Doc: 1007), iater ameqiing his motion based on United States v. Taylor, 596 U.S. 845, .
The court vacated one count (Count 22) but otherwise denied r@é!ief on July 24, 2024. (Doc. 1021, 07-cr-0003).

. Appeal to the Second Circuit . - _ _ . _
Lee applied for a Certificate of Appealability (Case No. 24-233¢: DRtENtry 17.1), challenging both the district court's findings and
its legal conclusions under Miller-El v. Cockrell, 537 U.S. 322 (2303). His arguments included: - o
R Maxine Clark (IAC & Misconduct): The court crecited Sporn's false claim that Clark identified Lee and ignored
prosecutorial misrepresentations regarding Detective Smith and the photo array. (Id. at 7 15). )
2, Oniel Johnson Dying Declaration: The court wiz ngly stated Sporn "presented” the declaration; no witness ever
relayed Johnson's exculpatory statement. (Id. at 19 22). » .
D T Bunny Campbell Summation: The prosecutor repeatedly implied Lee's guilt in an uncharged murder ("we think -
it's Hisan Lee"), contrary to the district court's finding that no sur: allegation was made. (Id. at 23 24), )
L Wellington Confession: The court relied on Sporii's vague recollection while ignoring evidence showing
Wellington had confessed and was deceased pre-trial. (Id. at 15 17). ’ . S
75,7 Failure to Investigate Exculpatory Witnesses: Tie. court disregarded witness affidavits crucial to assessing
cooperator credibility. (Id. at 27). ' _ B
" 78!" " "-Decatur Avenue Brady Violation: The court ignored suppressed-exculpatory evidence from Nicholas
contradicting the government's trial theory. (Id. at 25 26). _
7. Discovery and Evidentiary Hearing: Despite narrowly tailored requests, the district court denied both,

precluding factual development. (Id. at 7 18, 28).

The Second Circuit summarily denied the COA, holding that Lee failed to make a "substantial showing of the denial of a
constitutional right.” (App. A). This conclusion disregarded clear. ¢iebatable constitutional issues under the Fifth and Sixth
Amendments. Lee’s motion for reconsideration and rehearing er banc was denied on June 13, 2025. (App. C).

This petition for a writ of certiorari follows.. - . . - . .. ;



V. REASONS FOR GRANTING THE WRIT

"l"his case presents a recunihg and nationally significant questidﬁ: Whether federal courts are properly applying the Certificate of
Appealability standard under 28 U.S.C. § 2253(c). L

The courts below misapplied this Court's precedents in Miller-E5v.'Cockrell, 537 U.S. 322 (2003); Slack v. McDaniel, 529 U.S.
473 (2000); and Buck v. Davis, 580 U.S. 100 (2017). Each holds that the COA inquiry is a threshold, non-merits determination
‘focused solely on whether reasonable. jurists could debate tlﬁe Qc’)fr‘i"ectness of the district court's resolution. o

By summarily denying a COA, the Second Circuit effectively held that no reasonable jurist could find any of Lee's substantial
constitutional claims debatable a conclusion wholly inconsigtent with the record and with this Court's directives. This approach
" transforms the COA into a merits determination and denies e?ccéss to appellate review, contrary to Miller-El and Buck.

Moreover, the underlying errors are grave. The district courtiéﬁ;erried relief based on faise attorney affidavits, prosecutorial
misrepresentations, and factual findings contradicted by the record, while denying discovery that could have resolved these
disputes. The Second Circuit's refusal to issue a COA not only conflicts with established precedent but also undermines the

fundamental fairness of federal collateral review. ¢

This Court haé repeatedly intervened to correct lower courts ;apyjiying an unduly high bar for COAs. See Buck, Miller-El,
Tennard v. Dretke, 542 U.S. 274 (2004). The same correction is urgently needed here. o



1. Jurors Of Reasons Could Unquestionable Debate The District. "Court Assessment Of Lee's Claims.

Each of the following constitutional issues independently and collectlvely establishes that reasonable jurlsts could debate the
district court's conclusions, warranting both a Certificate of Appes.abllrty and certiorari review.

A. Failure to Investigate and Present Maxine Clark's Non-Identification

(|) Claim

Mr. Lee alleged that his trial counsel, Michael Sporn, rendered cc“strtutronally ineffective assistance by failing to rnvestlgate and
present critical exculpatory evidence: Maxine Clark’s inability to dentify Mr. Lee as one of the men she saw during the Patrick
Taylor homicide. S

This omission was particularly damaging because:

1. Clark testified that she saw the intruders' faces clearly. (Trial Tr. 1687:2 20).
2. The Government's theory was that Lee and Britisis were the intruders. (Id. at 4695 96).

3. Clark was a disinterested eyewitness whose reis:ction of Lee asa suspect would. have been powerful
exculpatory evidence creating reasonable doubt. :

Missed Investigative Opportunities

Pre-Trial: Mr. Lee informed counsel that Clark had viewed his p:hotograph during the NYPD |nvest|gat|on but dld not |dent|fy
him. Despite repeated instructions and corroborating correspondence Sporn never verified this claim orinvestigated NYPD's -
early suspect-identification process following the anonymous Sepzember 2, 2000.call naming Lee. (Doc 6, Ex D Doc 14 at 3;
Doc. 22, Exs. D E). . \

At Trial: Clark testified she saw the intruders' faces but was never asked whether she recognlzed Lee. Lee specifi caIIy .
instructed Sporn to draw out that she did not recognize him, but Sporn ignored this dlrectlon (Doc 6 at 16 Tnal Tr 1687 2 20).

Photo Array Evidence: Clark testified she reviewed approxmately 1,000 photographs durlng the August 25, 2000 PIMS
process. (Trial Tr. 1699). Sporn suspected Lee's photo was incjuded, given his prior arrests in precincts that supplled the: PIMS
system. (Id. 1805:16 24). Detective Puska confirmed that arrest photos were entered into PIMS and that the array could be
recreated using numerical identifiers. (Id. 3346:9 16). Yet, Spor: never subpoenaed Detective Smith, who supervrsed the array
(Id. 1807:10 13), and even declined the court's offer to facilitate: his appearance. (Id. 1808:23 25) . .

Despite recognizing the evidentiary value of this testimony, (Id. 3342:21. 25; 3343 4758:7 15) Sporn farled to act Clark atso v
indicated she had multiple interviews regarding the identifications. (Id. 1699:7 12). S ERST e

(ii) District Court's Erroneous Findings: Mischaracterization and Reliance on False Assertions

The district court mischaracterized Lee's claim by stating that Sporn "never saw" the DD-5 reports lnstead of assessmg ,
whether he misunderstood or failed to act upon them. (App. B at 5; Doc. 1007 at 5 6). This distinction is crrtrcal under Strlckland
v. Washington, 466 U.S. 668, 691 (1984), and Wiggins v. Smith, 539 U.S. 5610, 527 (2003) both of which requrre evaluatlng
whether competent counsel would have pursued further mvestrgatlon Lo

The court's conclusions rest on unsupported assertions in Sporh s declaratlon lgnorlng contradlctory record ewdence
1. The court claimed Sporn "admitted" reviewing the DD-5 (App. B at 5) but overlooked that Sporn misrepresented
its contents, asserting falsely that Clark had identified Lee (Doc. 751 §3). The report actually cited an anonymous 911 caller.
Clark testified she never identified the intruders. (Trial Tr. 1708:22 24; Doc. Ex. D; Doc. 1007 {119 11). Sporn even told the jury .
that NYPD's mvestrgatron "never pointed to Mr. Lee" inconsisteiit with his later claim of having revrewed an mculpatory DD 5



(Trial Tr. 696:16 18). .

2. The court incorrectly found that the defense learned ‘of the PIMS array only after Clark testlﬁed (App B at5),
desprte trial records showing Sporn used the relevant 3500 matenal and was aware of the PIMS process. (Trial Tr. 1699:12 19).
3. . The court conctuded there was "no way" to determme if Lee's photo had been shown (App. B at 5), ignoring

testlmony that Detective Smith'could have confi rmed this and: that the PIMS array could be reconstructed (T nal Tr. 1807 1013;
Doc. 1007 at 10; Id. 3346:9 16).

4. The court conflated two dlstlnct events the August 25 PIMS array and the September-2 DD-5 entry naming
Lee and wrongly dismissed the failure to investigate after Lee became a suspect, the core of the claim. (Doc. 1007 at 8; Doc.

52 at 9).
5. Finally, the court minimized the PIMS issue as msrgnlf cant " though'it was key to venfylng whether Clark had

_rejected Lee's photo potentially decisive exculpatory evuden

"By credltlng Spom S. faIse assertlons over the objective record and, Lee's rebuttai aff davit (Doc 14), the district court falled to
resolve material factual disputes, constituting an abuse of discretion.:See Gallego v. United States, 174 F.3d 1196 1198 99
(11th Cir. 1999); Puglisi v. United States, 586 F.3d 209, 213 (2d Cir. 2009). '

(iiiy Counsel's "Strategy" Was Not Reasonable

Even assuming Sporn had reviewed the DD-5 reports, the recard shows he received them two years before trial (Doc. 1007,
Ex. A) and misinterpreted them. His mistaken belief that Clark:had:identified Lee fatally infected subsequent decisions.
Deference to such a misunderstanding violates Strickland and. Wiggins, which reject post hoc rationalizations as a substitute for
objectively reasonable investigation. (Strickland, 466 U.S. at 689 91).

(iv) Prejudice Analysis Was Flawed

The district court found no prejudice because "the jury heard Ciark say she hadn't identifi ed anyone" and because Sporn
"argued Lee's photo was probably shown but not recognized.” {App. B at 6). This analysis collapses the distinction between non
-identification and affirmative exculpation. Had the jury heard Clark affirmatively testify that Lee was not one of the men she
saw, it would have dramatically altered the evidentiary Iandscape +See Montgomery v. Petersen, 846 F.2d 407, 415 (7th Cir.
1988) (testimony from a disinterested witness can transform j Jur,ors perception of credibility).

In a credibility-driven trial, Sporn's failure to elicit this testlmony depnved Lee of crucial exculpatory context As Spom hlmself
acknowledged in closing: : _

"That- would have been some helpful convincing evidence. Of caurse. We don't have that either.” (Trial T'r.'.47_58:7 15). -

(v) Omission of Clark's Rejection of British

Clark rejected co-defendant Br|t|sh s photo at trial (Trial Tr. 1726 28) Despite its obvious relevance Spom farled to aIert the jury,
and the district court ignored this omission entirely. (Doc. 6 at 16) o

Conclusion (Clark Issue)

Sporn's-failure to investigate Clark’s non-identification, his misinteroretation of investigative records, and his refusal'tocal'l. '
Detective Smith constituted constitutionally deficient performange Under Strickland. The district court's findings were both legally
and factually debatable among jurists of reason. At minimum, a#- evudentlary hearing was requrred See nggms 539 U.S. at

"534 ("tantahzmg indications” of exculpatory evidence create a duty toinvestigate).

B. Failure to Cross-Examine Detective Coffey

(Ineffective AssiStance Virginia Drug Case) :



(i) Claim.

The prosecutlon relied on a prior Virginia drug arrest to suggest that Mr. Lee had stolen narcotics from Patrick Taylor for resale
in Virginia. Lee consistently denied this, explaining that Kassaem Welllngton had confessed to Detective Coffey that the drugs
were his.and belonged to his girlfriend, Latisha. (Doc. 6, Ex. E)

Desplte knowing_ this, counsel failed to cross-examine Detective" Coffey regarding Wellington's confession even after:

. .Sending investigator Dwyer to Virginia to retriéve court transcripts (07-CR-003-BSJ, Feb. 19, 2010);

~Confirming the confession during suppressron ﬁeanng preparation; and

. Knowing that Wellington had been deported and’ later died, while co-defendants Ava Bright and Nueron Christie
who could corroborate Lee's defense were incarcerated at MCC New York and readily available. (Doc. 52, Ex. A; Doc. 6 at 24
n.8). ' ;

Under 28 U.S.C. § 2255, Lee argued that counsel failed to:
.. 1. Cross-examine Coffey about Wellington's co~ifession; and »
2. interview Bright and Christie, both potential egcutpatory witnesses. (Doc. 6 at 24).

(i) Drstnct Court's Fmdmgs Were Unsupported

The district court adopted Sporn's decIaratlon wholesale, oonc»udmg he pursued a "counter-narratlve by tracklng transcnpts
and witnesses. (App. B at 6 Doc 751 1]6) ThIS f‘ ndlng is unsustatnable :

1. Misreading of Sporn's Declaratlon '

The court conflatéd two distinct events: efforts to retriéve Vlrgmia transcnpts and references to "witnesses” mentioned in the
petition. (Doc. 52 at 12). This conflation created the false: impression that Wellington's status was discovered after retrieving
transcrlpts when in fact Welllngton (] deportatlon and death ware already known. (Doc. 52, Ex. A).

The court further inferred Welllngton was one of the wrtnesse'n ‘who "couldn't be found, refused.to testlfy or made rncon3|stent
statements" (App B at 6), though the record shows:
' " Wellington had already confessed to Detective Coﬁey(Doc 6, Ex E)
' He made no inconsistent statements (Doc. 75% $8); - R
_He did not refusé to testify (he' was deceased); and..-
His unavailability was long known to counsel (DOCJ 52 Ex A)

Thus the court's factual assumptlons were plalnly erroneous.

2. Mrsrdentlf catlon of Witnesses o
The ¢ourt’s analysis recast Sporn's mention'of "uncooperative wrtnesses" as: refernng solely to We|I|ngton when |t actually
encompassed Bnght and Chnstle both avarlable but never comamed o

3. No Strateglc Justaﬁcatlon ' '

The district court accepted the speculative notion that Sporn's omrssmn might have been strategic. But the record offers no
basis for-such deference. Sporn possessed Wellington's confessron knew Coffey could confirm it, and failed to act without any
articulated reason. (Doc. 52, Ex. A) :

4. Inadequate Assessment of Facts Known to Counsel

The court asserted Sporn acted "in light of facts known to him gt the time." {App. B at 6). Yet it never identified what those facts
were or how they informed counsel's conduct. The record shows that Sporn knew of Wellington's confession and of the '
existence of two corroborating witnesses, yet failed to pursue dny of them contrary to Strickland's requirement of a context-
specific evaluation of counsel's knowledge and investigation. : B o

(i) Flawed Prejudice Analysis

The district court reasoned that no prejudice existed because I.é¢'s former girlfriend “testified about how she packaged the
drugs and identified the package recovered in Virginia." (App..B at 6). This finding is factually false Ms, Hastlngs never testified
that. she packaged drugs for Lee or identified any Vlrglnla package (T rial Tr. 1788 1790) .

L



By relying on this misstatement, the court minimized the sugmf‘ icance of Wellington's confession and the corroborating testimony
that could have been offered by Bright and Christie. Given the prosecution's central narrative that Lee transported stolen drugs
south failure to contradict it wnth available, admissible evudence was constitutionally deficient and prejudicial.

Conclusion (Detective Coffey Issue)

The district court's rejection of this ineffective-assistance clair was both factually unsupported and legally debatable. Counsel's

failure to impeach Detective Coffey with Wellington's confession, and his neglect to interview two available exculpatory
witnesses, deprived Lee of a complete defense. In light of these record-based errors and the overall credibility issues in the
government's case, reasonable junsts could and would dlsagrem with the district court's denial of relief. '




. FROM: Waite, Zaire
TO: 59908054
SUBJECT. Up
DATE 10/29/2025 09:21:02 AM

C PROSECUTORIAL MISCONDUCT SUPPRESSION OF MAXINE CLARK IDENTIFICATION EVIDENCE

(I) The Clalm
Mr. Lee raised a distinct Fifth Amendment claim of prosecutorial misconduct, alleging that the 'governm'ent"'
1. Withheld exculpatory evidence showing that Maxine Clark failed to identify Lee in a photo array;
2. _ Mlsrepresented to the court and defense thai Lee was not a suspect in the Patrick Taylor investigation; and
3 Mlsled the defense about its ablllty and intenit to produce Detective Smith, who supervised the photo array.

(Doc 6 at 27). .

KRN

Because of these mlsrepresentatlons defense counsel Spoirn reasonably relied on the prosecution' s assurances rellance that
caused him to forgo crmcal mvestlgatlve and evidentiary steps _ . L s

,,,,,,,

The district court dismissed the prosecutorlal mlsconduct clalm reasoning that it “fails for the same reasons” as the ineffective
assistance claim. (App. B at 7). : : <
That conclusron is incorrect for two reasons:

1. Independent Constitutional Basis:
Prosecutorial misconduct is a stand-alone constitutional violation; it does not hinge on defense counsel's effectlveness Under
Kyles v. Whitley, 514 U.S. 419, 432 {1995), the prosecution bcars a non-delegable duty to disclose favorable evidence known to

anyone acting on the government's behalf.

2. Reliance on Erroneous Findings:
The court's reJectlon of the ineffective assistance claim was itself.based on factual errors and conflation of distinct events.
Incorporating those same errors into. the misconduct analysis rerders the decision doubly flawed. (See Section A(ii)).

(iii) The Government Suppressed Material Exculpatory Evidence:
1. Pretrial Request Ignored

Before trial, Sporn specifically asked whether Clark had been shown Lee's photograph and whether she failed to identify him.

{Doc. 22, Ex. A).
The prosecution never answered directly and failed to dlsclosc, that Clark did not identify Lee, withholding evidence squarely

within Brady v. Maryland 373 U.S. 83 (1963).
2. Misleading Explanation of the PIMS Photo Array

At trial, Clark testified that she viewed approximately 1,000 photegraphs on August 25, 2000. (Trial Tr. 1699).
Sporn argued that Lee's photograph was likely among them grven his prior bookings in the relevant precincts. (Trial Tr. 1805

08).

The government responded that:
There was "no suspect in mind" during the viewing; and
Therefore "the photos shown could not be reproduced "

Those explanatrons were mlsleadrng A suspect need not be in mind" for PIMS photographs to be traceable. Detective Puska
later testified that arrest photos were logged in PIMS and could be retrieved using numerical codes entered by the supervising

officer. (Trial Tr. 3346:9 16).
By wittiholding this information, the proseciution prevented the defense'from establishing that Clark was shown Leg's = "



' ph_otograph and failed to identify him an omission constituting a clear Brady violation.

(iv) The Goverrfment's "Offer" to P‘rod'uce Detective Smith Was’ llusory

The prosecution represented that it would "make [Detective ,amrth] ‘available.” (Trlal Tr. 1808:23 25)
‘Sporn later asked whether the governments efforts to locate Snith had changed. (Id. 3343:2 6).
The district court relied on that assurance when rejecting Lee, s claim. (App. B at 7).

' That "offer " however was |Ilusory, because:
The government already had Smith's contact mformatnon and had spoken with him;
Smith, though retired, remained in contact with the NYPD; and
~The government could have compelled his epp earance or placed his availability on the record. (Trial Tr.

1809710 11).

'Sporn s fatlure to subpoena Smith stemmed i in part from the prosecution's misleading assurances assurances that did not fulflll
its disclosure obllgatlons under Brady.

(v) The District Court Misread_the Record on Detective Testimony -

The district court declined to authorize discovery, reasoning it would not conduct discovery on a "witness who doesn't know
anythlng about PIMS " (App. B at 7). That remark referred to Detectlve Puska, not Detective Smith. ‘

This confusion is prvotal
' Smith, not Puska, supervised the photo array Jvrth Maxine Clark; and
Puska testified that the supervising ofﬁcer could retrieve the photo set usrng numerrcal codes. (Tnal Tr. 3346:9

16).

By conflating these d:etectives, the district court's credibility assessment.and factual conclusions were 'materially unsound. -

'(vi)"Detecti\'/e: Smith's Testimony Was Likely to Bé Favorable

The court concluded that even if Smith had testified, "there is nc guarantee” he would have supported Sporn S posrtron (Doc

42 at 18).
That frndlng is contradlcted by the record

Evrdence shows it is more likely than not that Smrth would have corroborated Clark's non-identification:
Lee's prior arrest photos were in the PIMS database;
+ Clark viewed approximately 1,000 such photos
DD-5 reports later documented that Clark wag shown Lee's photo and failed to identify h|m
Smith supervised both the PIMS viewing and foilow- -up investigation; and-
Smlth signed the relevant reports.

On these facts, Smrth s testimony was not speculative it was probatively exculpatorv and withheld from the defense.

Conclusron Prosecutonal Mlsconduct (Clark identification)

The dlstrlct court's ﬁndlngs were erroneous both factually and legally. The government
Suppressed Maxine Clark's non-identification of Lee;
Misled the defense about the reproducibility of the PIMS photo array; and
: Provided hollow assurances regarding Detective Smith's availability.
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These actlons violated Brady and denied Mr. Lee a fair trial. Because reasonable jurists could debate the district court's
,conclu3|ons a Certificate of Appealablllty should have lssue(l

D. FAILURE TO INVESTIGATE ONIEL JOHNSON'S DYING JECLARATION
(i) The Caim

Mr. Lee asserted that trial counsel Sporn rendered ineffective assistance by fallmg to investigate and present a dylng ‘
declaration made by victim Oniel Johnson. (Doc. 6 at 30 38, x F). :

Pohce and EMS reports document that Johnson stated, in hls final moments that Shanikwa Burke opened the door to the men

who shot him.
This statement directly contradrcted the prosecutlon s theory ‘hdt
Burke was at the movies with Jasmine Parra at the time of the murder; and
The shooting was a preplanned ambush mv_ol\_/lng Lee waiting inside the apartment.

If Johnson and Burke were alone in the apartment and Burke opened the door to the shooters there could have been no
ambush, no planning session, and no "waiting party." Johnsons statement would have dismantled the government's central
theory. (Doc. 6 at Ex. F, 34).

Missed lnvestlgatlve Opportumtles
' Pretrial: Counsel was informed of an altercation between Johnson and Gabriel (Doc. 6 at 36) and was directed

to review DD-5 reports and the NYPD's state mvestlgatlon (Doc 22, Ex. E), both available two years before trial. (Doc 1007

Ex. A). Sporn took no action.
At Trial: Detective Dowllng testified that he discussed Johnson's statement with Detective Coneely when

questloned by co-defendant's counsel. (Tnal Tr. 2208 2211; Doe 29 at 2). Sporn ignored this line of testlmony

(u) District Court Error Improper Narrowmg of the Claim
The dlstnct court acknowledged this ineffective assistance cIarn but mischaracterized it as solely impeachment of Burke (App.

Bat78).
That narrow readlng lgnored that Johnson s dylng declaratior: undermined the prosécution's entire theory, not merely Burke's

credibility, and contradicted the accounts of multiple cooperating witnesses.

(i'i'i‘) The Significance of Johnson's Dying Declaration

Credlblllty was the core issue at trial. The prosecutlon told the jury

"The only questlon will be whether [these W|tnesses] are telling vou the truth." (Trial Tr. 683:16 18)

And defense counsel conceded .

"If you belleve them, I'm wastlng my breath." (Tnal Tr. 698:6 12, 4733:21 23).

If Burke opened the door while Johnson was inside: ' o
There could have been no plannlng session inside the apartment. (Trial Tr. 2312 2330);
Burke's claim that she left a key and went to thie movies with Parra was false; and

. i+« ~The government's ambush theory collapses rTnal Tr. 2320:11 18).

Johnson's declaration thus eviscerated the governments verslon of events and the credibility of |ts key W|tnesses Gabnel L
Harry, _Sharp, and Burke. . N g
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(iv) The District Court's Three Justifications Fail

The district court denied relief on three grounds, each unsustainable: o : : ,
1. "Sporn Highlighted These Inconsistencies."
The court confiated unrelated inconsistencies (e.g., shooter identity) with Johnson's dying declaration, which was never
investigated or presented. (Doc. 6 at 34; Doc. 817 at 8 11). .
Under Strickland, counsel must investigate when evidence sugqests an alternative account. Pretrial, Sporn knew:
Gabriel and Johnson had fought;
Gabriel gathered others for retaliation; ‘ _
DD-5s documenting Johnson's statement were available two years before trial; and
Detective Dowling confirmed discussing the statement with Detective Coneely. (Trial Tr. 2208 2211).
Sporn's inaction was a clear Strickland violation.
2. Labeling Witnesses "Unreliable" Is Not a Substitute for Presenting Evidence.
Merely arguing that witnesses were "potentially unrellable" cennot substitute for presenting objective, contemporaneous police
evidence contradicting the prosecution's theory.
Johnson's dying declaration, corroborated by EMS and pollce reports, would have fundamentally altered the jury's assessment
of credibility.
3. Failure to Cross-Examine Detective Coneely Was Not Strategic.
There is no evidence Sporn's omission was strategic. He admitied hé did not recall researching the material. (Doc 751 118).
Under Strickland and Wiggins v. Smith, 539 U.S. 510 (2003}, a decision not to investigate cannot be deemed strategic when the

investigation never occurred.

Conclusion Johnson's Dying Declaration

Sporn s failure to investigate and present Johnson' s dying declaration a statement that collapsed the prosecution’s timeline,
theory, -and witness' credlblllty constituted constitutionally defment performance under Strickland. :

_The dlstrrct court's contrary ruling relied on mlscharacterlzatron conflation, and unwarranted deference. Because reasonable
';unsts could debate these: findings, a Certificate of Appealabi !rty should have issued. '
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" FROM: Waite, Zaire

_TO: 59908054

'SUBJECT: Up.

‘DATE: 10/28/2025 11 21 02 AM

E. FAILURE TO INVESTIGATE AND PRESENT TESTIMONY FROM JASMINE PARRA AND OTHER WITNESSES
(i) The Claim

Mr..Lee alleged that trial counsel failed to investigate and present testimony from critical witnesses whose accounts could have
corroborated Johnson's version of events or exposed goverriment coercion. These included:
. 1. Jasmine Parra, who stayed at Johnson's apiartment the night before the incident. Parra was recorded statlng
that federal agents were pressuring her to lie and had alreariy y "iined up five witnesses to lie on Lee" and she would be "the
sixth." (Doc. 6 at 36).

2. Neighbors, as reflected i in DD-5 reports and police interviews, who could have testified about who was present
|n the apartment and the events immediately before and after the shooting. (Trial Tr. 2193).
3. "'Rear-yard W|tnesses -referenced in reports ftom Sgt. Bellari, who spoke with individuals at the scene.

(ii) District Courts Mrsconstructuon

The district court im'prof)erly fragmented this argument into two unrelated issues one involving "Burke and Gabriel,” and another
about an alleged "party" the night before the murder. (App. B at 8).

By doing so, the court farled to confront the actual claim: that counsel neglected clearly identified and potentially exculpatory
W|tnesses whose statements corroborated Johnson s account and suggested government misconduct.

(iii) Factual and Legal Errors _

1. Witnesses' Identities Were Known
Parra was specifically named, and her recorded statement descnbed in the record. Yet the court drsmlssed her relevance
without analysis.

2. Government's "No Party" Stlpulatlon Is Irrelevant .
The government's stipulation that no "party" occurred does rict excuse counsel's failure to investigate. The term "party”
originated with cooperator Mark Gabriel, not Lee. (Trial Tr 2453-54). The critical issue was witness coercion, not whether a
party occurred

. 3. . Failure to Apply the Pro Se Standard _ ‘ A

Because Mr, Lee was proceeding pro se, the court was required to read his pleadings liberally to raise the strongest arguments
they suggest See Green v. United States 260 F.3d 78, 83 (2d Cir. 2001). The court did not.

Conclusion (Witness Investigation Issue)

Testi‘mony from Parra, the police-identified neighbors, and th:: rear-yard witnesses could have corroborated Johnson's dying
declaration, contradicted the prosecution's timeline, and exposed witness coercion. Counsel's failure to investigate these known
leads was constitutionally deficient under Strickland v. Washiigton, 466 U.S. 668 (1984).

The court's misreading of the claim was /d'ebatable, if not clearly erroneous. A COA should have issued.

F. IMPROPER SUMMATION BUNNY CAMPBELL MURDER
(i) The Claim
Mr Lee was charged only with conspiracy to commit the Campbell robbery not with the actual robbery or murder.

Nevertheless durlng summatlon the prosecutor repeatedly irnplied Lee's direct participation:
"We think it's Hisan Lee." (Trial Tr. 4713:13-19)
"[Lee], Delroy Lee, Selbourne Waite one of those people k|||ed [Campbeli)." (Id 4715 21-23)
"He's not home anymore, he's out doing the roboery.” (Id. 4719:17-19)
"[They] are all together doing the robbery and murder." (Id. 4720:23-24)
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' Triai'counsel made no objection. Appellate counsel also failed to challenge these statements on direct appeal. '
"'(n) District Court's Findings Are Debatable

"The drstrrct court found that ' L
1. "The government did not allege Mr. Lee k|||(d‘Ml' Campbell" o U O -

2. "The. government stated Lee wasn't charged with the murder”; and
- 3. "The jury knew Lee was charged with other murders so the comments weren't prejudlcral " (App B at 10 11).

i, cotn

These frndlngs are inaccurate and constrtutronally flawed.
Repeated insinuations of guilt in an uncharged murder violated Berger v. United States, 295 U.S. 78 (1935),

" and Darden v. Wainwright, 477 U.S. 168 (1986), which forbic inflammatory comments and guilt-by-association arguments.
v . The prosecutors single disclaimer that Lee was "not charged” was immediately undermined by three direct
accusations.
' ‘The court's reasonrng that prejudrce was minifnal because Lee faced other murder charges mrsunderstands
due process: uncharged allegations uniquely risk inflaming a jury. :

(iii) Prejudice. Was Signiﬂcant

These statements:
. Implied Mr. Lee was a murderer without charge or trial;
invited conviction based on character and propensrty, and
Talnted the fairness of the proceedrng

Such misconduct violated the Fifth Amendment right to a fair trial, compounded by trial counsel's failure to object and appellate
counsel s failure to raise the issue.

See United ‘States v. Modica, 663 F.2d 1173 1181-83 (2d Cir. 1981) (reversrng where prosecutorial summation inflamed the jury
and distorted the trlal focus) ‘ o

Conclusron (Improper Summatron) e

Reasonable junsts could debate whether the prosecutor's repeated insinuations of Lee's guilt in an uncharged murder violated
due process. ‘The district court's rellance on the existence of “other murder charges” is iegally unsound. A COA should have

issued.

G. BRADY VIOLATION 3370 DECATUR AVENUE ROBBERY

(i) The Claim .
Mr. Lee asserted a Brady v. Maryland, 373 U.S. 83 (1963) violation. The government:
1.~ Falsely alleged Lee's direct participation in the 2370 Decatur Avenue robbery;
2. * Withheld exculpatory evidence, including Hananiah Nicholas's statement confirming Lee was not present; and
.3:\ ) Relled on Mark Gabrlel s false testimony placmg Lee at the scene. (Doc. 6 at 11-15; Doc. 22 at 3- 6, Ex. B).

During § 2255 proceedmgs the government conceded that "Lee [did not] drrectly participatel] in the robbery." (Doc. 764 at 27). . .

(ii) Drstrlct Court s Justifications Both Flawed
1. .~ "Lee Was Not Alleged to Have Participated Duectly "

That is contradrcted by the record

404(b) Filing: "Lee attempted to commlt a gunpoint robbery at 3370 Decatur Avenue." (Doc 791 at 4; Ex. B)

Trial Testimony (Gabriel): "[Lee] was directly involved-in the robbery." (Trial Tr. 2278-84) - -

Prosecutors Summation: "Thrs is exactly what Hisan Lee was trying to steal that day." (Trial Tr. 4668 2- 18)
At every phase the government portrayed Lee as a direct partrcxpant later contradicting itself in § 2255 htrgatron
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2. "Gabriel's Testimony Showed Potential Involvément."
That argument itself demonstrates the Brady violation:

The government knew Gabriel's testimony was false
Failed to correct the record, and
Withheld Nicholas's exculpatory statement snowrng-Lee's absence

Under Brady, the. government must disclose all favorable or rmpeachlng evidence regardless of the defense's d|||gence 373
uU. S at 87 ‘ :

(m) Due Process Violation

‘vBy 'misrepresenting‘ facts, relying on false testimony, and suppiessing exculpatory evidence, the government violated due
Pprocess. ‘

.Although defense counsel obJected to admission of the robbery evidence (Doc. 22 at 3-6), the withheld Brady material
prevented fuII rebuttal tamtlng the trial's fairness.

Conclusion (Decat_ur Avenue lssue)

The district court's finding that Lee "was never alleged” to have participated in the Decatur robbery is demonstrably false. The

record shows:
The government knowingly presented false evidence,

Withheld Nicholas's exculpatory statement, and
Later contradlcted its own theory in post-convrctlon filings.

This Brady violation pre)udlced the defense and denied a farr trial. Reasonable jurists could debate the denial; a COA should
have issued. . \ :

H. INEFFECTIVE ASSIVS'T‘ANCE FAILVUARE TO INVESTIGATE PAUL LOVE AND ANTHONY DIAZ
(i) The Claim

Mr. Lee alleged that counsel Michael Sporn rendered ineffective assrstance by failing to investigate or interview two exculpatory

W|tnesses
S “Paul Love, who submitted a sworn affidavit stating that government cooperators Keith. Harry, Andrea Davrdson

Mark Gabnel Shanlkwa Burke, and Bobby Moore had conspired to lie in exchange for leniency. (Doc. 6 at 55; Ex. ).
- Anthony Diaz, who wrote directly to Sporn otferang to testify that these cooperators fabricated stories about Lee

to gain § 5K1.1 reductions. (Doc 6, Ex. J).
Despite the clear exculpatory value and a"ccessibility of both witnesses, Sporn did not follow up.
(i) District Court's Findings Were Unsupported

The court denied the claim based on Sporn's-vague assertiori: :
"Our investigator attempted to contact both individuals neltheg was willing to speak nor.confirm Petltloners assertrons " (App B

at 14, cmng Sporn Decl. { 15).
(iii) Sporn's Declaration Lacked Specificity

Sporn's declaratlon merely stated that "our |nvest|gator reached out elther to Iawyers for lnmates or interviewed lnmates "(Doc.
751 9 15). It did-not: T . .
Identify who was contacted
Indicate when or how,
Mention Love or Diaz by name, or
Provide notes, results, or dates.

Vi



Such generalities fail to demonstrate reasonable diligence under Strickland, 466 U.S. 668.

(iv) Prior Declarations Equally Deficient

In his prior Rule 33 response, Sporn vaguely Stated:
"I had a conversation with at least one co-defendant lawyer.” {Doc. 6 at 83)
"Our investigator interviewed many inmates." (Id. ] 4)

No specifics, documentation, or identification of Love or Diaz were provided.
(v) Contrary Evidence from Mr. Lee

Mr. Lee submitted: :
A sworn affi davrt from Paul Love confirming krcwledge of the cooperators' conspiracy and his willingness to

testify.
- Aletter from Anthony Diaz identifying the sasrie cooperators and stating they fabricated stories for sentencing

benefits.

These submissions were detailed and verifiable, yet the district court ignored them, crediting Sporn's conclusory declaration |
instead.

{vi) Legal Error: Improper Deference to Counsel

By acceptrng counsel's vague assertions over the petltloners dacumentary evidence, the district court violated Gallego v.
United States, 174 F.3d 1196, 1198-99 (11th Cir. 1999) ("cotirts cannot adopt a per se 'credit counsel’ rule where the record

shows conﬂlctlng testrmony without adequate support”).

Under nggms V. Smlth 539 U.S. 510 (2003), reasonable counsel must investigate credible exculpatory leads Sporn ] fallure _
to pursue Love and Dlaz who were identified, reachable, and cffered cooperatlon was ‘objectively unreasonable.

Conclusmn (Love and Dlaz Issue)

The failure to mvestlgate Love and Diaz deprrved the jury of compelling impeachment ewdence exposrng a coordlnated effort by
multlple cooperators to fabrlcate testrmony in exchange for leniency.

The district court's relrance onvague defense declarations ovii sworn, corroborated evidence was clearly erroneous.
Reasonable jurlsts could debate this issue; a COA should have issued.
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sDISCOVERY REQUEST MISCHARACTERIZED AND W ONGLY DENIED '

S )

(l) Overvrew of the Clalm

Mr. Lee sought specuf C drscovery to support hIS constltutlonat ctalms of ineffective assistance, Brady violations, and

prosecutorial misconduct. His requests included: o
Detective Smith's rough notes; I :
, State and federal police reports and notes cvoc.tme_ntlng interactions with Ms. Maxine Clark related to

idéritification procedures partlcularly whether Ms:. Clark had Dee ‘.shown Mr Lee's photograph and failed to identify him.

(See Doc. 14 at13 Doc 15)

l'These matenals were not speculatlve they were tied d|rectly to tnal testimony and existing DD-5 reports referencmg the PIMS
‘photo array process.

(u) The Dlstrlct Court Mlscharacterlzed the Dlscovery Request
In denylng discovery, the district. court framed Lee's motion (cstmg Doc. 13) as a request for

"Any and all lnformatlon the government or Mr Sporn has or hau in their possession concerning the identification. of the

perpetrators.”
(App B at 14 15)

This characterlzatton was inaccurate and misleading. It lgnore,d Lee S updated and narrowed discovery requests (Docs. 14 and

15), which:
. 1. Identified specific materials sought (Detectlve Sbmlth s notes, photo array records, DD-5 reports);
- 2. Targeted law enforcement agencies directly involved in Ms. Clark's identification- procedures; and
3. Focused on a discrete factual issue whether Ms Clark had been shown Mr. Lee's photograph and failed to

identify him prior to trial.

The court's restatement of the request as a generalized " |shn‘eg expedltlon" distorted its purpose and lmproperly broadened its
scope.

iii) The Requested Discovery Was Legally Justified

Under Bracy v. Gramley, 520 U.S. 899, 909 (1997) a habeas petitioner is entitled to discovery where there is "reason to believe
that the requested materral may well contain favorable evidenge." - :

Mr Lee easrly met thls standard He alleged, wrth factual suppeort, that:
Ms. Clark had viewed his photograph and did ot identify him as a perpetrator; -
The police and prosecution suppressed that fact; and .
Defense counsel falled to investigate or present this exculpatory evidence.

These allegatlons were specrf c, credlble and grounded in the ret,ord mcludmg

Trial testimony suggesting Clark was shown niultiple arrays;

DD-5 police reports referencing early identifi icgfion-procedures; and
Detective Puska's testlmony that PIMS photo g+ ould be retrieved through offi cer—entered numerlcal codes. .

(Trial Tr. 3346:9 1 9) _
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(iv) Discovery Was Es'sential to Core Constitutional Claims

; The requested materrals were not collateral they were ‘central to Lee's clarms Access to Detective Smith's notes and PIMS
records could have demonstrated:

1. That Ms. Clark failed to identify Mr. Lee despite multiple opportunities;
2. That trial counsel (Sporn) failed to investigaie of present that fact; and
~3. ~ That the government withheld exculpatory evidence and failed to correct the record.

Lee expllcmy tied his discovery requests to these constltutlondi issues, citing:
~ Suppressed photo array records;
- Missing police notes and reports; and :
The government's refusal to produce Detective Smith for examination.

(Doc. 6 at 27; Doc. 774 at 13 14).

RN

Thus, the discovery was not an attempt to relitigate'fé'ots, but fe obtain the documentary foundation for claims already pled.

(v)‘The District Court's Denial Was Debatable and Unreasonable

The district court dismissed Lee's request as overly broad wimpzjt engaging with the Bracy standard or the specificity of the

materials sought. It further ignored that:
The discovery targeted identified and existing documents already referenced in trial records;
The materials were essential to evaluating ciaims of ineffective assistance and Brady suppression; and
-~ The denial effectively foreclosed factual development of Lee's constitutional claims. .

Reasonable jurists could readily debate whether denying access to this limited discovery whenit dlrectly implicated Brady and
‘Strickland issues was proper. .

Conclu5|on (Discovery)

The dlstrlct court mlsstated the scope of Mr Lee s drscovery request and failed to apply controllmg law under Bracy v. Gramley.

Mr Lee sought narrowly tallored materlal evidence critical tc f1is.claims of:
_Ineffective assistance of counsel;
Brady violations; and
Governmental misconduct.

The denial of discovery was factually unsupported and legally unsound.
Because reasonable jurists could debate the propriety of that denlal a Certificate of Appealablllty should have issued.
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2. The District Couﬁ's Reliance on a False Affidavit Violates uui&a Prbcess

The district court relied upon a conclusory and demonstrably faise affidavit from trial counsel to reject multiple ineffective-
assistance-of-counsel claims. Such reliance violates the fundamental faimess required by the Due Process Clause. See
Mooney v. Holohan, 294 U.S. 103 (1935); Napue v. lilinois, 360 U.S. 264 (1959).

- False or. misleading evidence regardiess of its source canno;: wijuistitutionally serve as the basis for denying a prisoner the .
opportunity to prove a violation of his constitutional rights. Th: district court's wholesale adoption of Attorney Sporn's materially
- . false affidavit (Doc. 751) without permitting confrontation or &, hearing deprived Mr. Lee of the right to a fair and meaningful
adjudication. The use of such false declarations to dispose of constitutional claims offends the most basic notions of due
process and judicial integrity. S '

3. The Lower Court Mischaracterized Claims and Adopted Post Hoc Rationalizations -

The district court repeatedly reframed Mr. Lee's constitutionai claims, disregarding their factual and legal foundation. Instead of
evaluating the claims as presented, the court substituted diluted, incomplete versions, and then adopted rationalizations offered
by the government after the fact. See, e.g., Doc. 764 at 27 (government falsely asserting "Lee was not alleged to have directly
participated in the Decatur Avenue robbery"); id. at 31 (falsely asserting "the government did not allege that Lee killed
Campbell"); id. at 18 (narrowing Lee's claim to only the August 25, 2000 PIMS array); id. at 21 (recategorizing the dying-
declaration claim as merely concerning "inconsistencies”).

The district court accepted these mischaracterizations wholesaie, contrary to this Court's directives in Wiggins v. Smith, 539
U.S. 510 (2003), and Rompilla v. Beard, 545 U.S. 374 (2005), which require faithful consideration of the record and the
petitioner’s actual allegations. Due process demands meaningful- adjudication not:the rubber-stamping of government
rationalizations that contradict the evidentiary record. :

4. The Refusal to Grant Discovery or an Evidentiary Hearing V/as an Abuse of Discretion

Despite clear and material factual disputes including whether ¢xculpatory evidence was suppressed (Brady), whether trial
counsel failed to investigate, and whether the prosecution misled the jury the district court denied discovery and refused to hold
an evidentiary hearing. This refusal conflicts with long-establishes precedent requiring evidentiary development where
substantial factual issues remain unresolved. See Townsend . Sain, 372 U.S. 293 (1963); Machibroda v. United States, 368
U.S. 487 (1962). .

Where allegations are specific, well-supported, and material to constitutional claims, courts cannot constitutionally resoive them -

“on paper alone.” The denial of an evidentiary hearing under such circumstances:is itself a violation of due process, as it
deprives the petitioner of any meaningful opportunity to establish the factual basis of his claims. '

5. The Court of Appeals’ Denial of a Certificate of Appealability Conflicts with This Court's Precedents

This Court has made clear that a Certificate of Appealability ("COA") must issue whenever "jurists of reason could disagree with

——~—the-district court's resolution of [a] constitutional claim™ 6r where "iie issues presented are adequate to deserve encouragement
to proceed further.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). The threshold is intentionally low. Miller-Ei v. Cockrell, 537
U.S. 322, 338 (2003).

Yet the Court of Appeals denied a COA without addressing the cunstitutional significance of the district court's reliance on false

declarations and misrepresentations. That denial directly coitravenes Slack and Miller-El, and effectively insulated serious
constitutional violations from appellate review. As this Court emghasized in Buck v. Davis, 580 U..S. 100, 115 16 (2017), denials



of a COA ralse mdependent constltutlonal concems when substantral constltutronal questrons are present but summanly
dlsmlssed . .

6. Review Is Needed to Preserve the Integrity of the Judicial P,rocess

The legitimacy of the judicial process depends on courts adjudicating cases based on accurate records and truthful evidence.
When district courts rely on false or misleading materials, and 2ppellate courts refuse to aliow review, the integrity of the judicial
system is imperiled. As this Court observed in Banks v. Dretke, prosecutors dishonest conduct or unwarranted concealment
should attract no judicial approbation.” 540 U.S. 668, 696 (2004)

Thls case exemplifies that danger. if the decision below stancs, #t will sanction a process in which constitutional claims can be
dismissed on the basis of falsehoods, and appellate review fcreciosed in contravention of this Court's precedents. Review is
warranted to restore uniformity among the lower courts, safeguard‘due process, and preserve public confidence in the fairess
and integrity of federal post-conviction proceedings.

7. Corrected-Misapplication of COA Standard

This Court has previously corrected misapplications of the COAstandard in other circuits on a case-by-case basis. In Tharpe v.
Sellers for instance, this Court recently found that the Eleventh Circuit erroneously denied a COA and failed to apply the proper
standard whether jurists of reason could debate the question prasented. 138 S. Ct. 545, 546 (2018). In another recent case
_questioning the retroactive applicability of a new rule, this Court reversed the Eleventh Circuit's decision to deny a COA on the
basis that the debatable question " Implicated a broader legal issue”, Welch v. United States, 1365 S. Ct. 1257, 1264 (2016). In
Miller-El v. Cockrell, this’ Court found that the Fifth Circuit used "o demandmg a standard" in denying a COA. 537 U.S. 322,
341'(2003). This court ‘further reiterated that the COA standard is meant as a "threshold" determination and only requires a
showmg of a debatable issue among jurists. Id at 327. A year ¢ after Miller-El , this Court reversed two Fifth. Circuit COA denials
because the petrtloner’s made "substantial showings of the denlal of & oonstrtutlonal right” and that their issues presented were
_debatable. See Tennard v. Dretke, 542 U.S. 274, 252 (2004)(Quoting 18 U.S.C. subsection 2253(c)(2)(2012); Banks v. Dretke,
540 U.5. 668, 674 (2004) In"2017, this Court applied reasoning from Miller-El to find that the petitioner met the threshold for
recervmg a COA ahd reversed the decision of the lower Couri. See Buck 137 S. Ct. at 773-74.

This Court has emphasrzed the importance of maintaining un forrmty in upholding the COA standard when granting Certificates
of Appealability. In‘McGee McFadden, Justice Sotomayor acknowledged that "unless judges take care to carry out the limited .
COA review with the reqliisite open mind, the process breaks drawn 139 S. Ct. 2608, 26"(Mem)(2019)(Sotomayor, J.)
dissenting from denial of certiorari) ("Any given filing, though it may feel routine to the judge who plucks it from the top of a large
stack--could be the petitioner's last, best shot at relief from an-unconstitutional imposed sentence”). Justice Sotomayor also
warned against using the COA standard as a "rubber stamp” Td ("The large volume of COA request, the small chance that any
particular petition will fead to further review, and the press of oompetmg priorities may turn the circumscribed COA standard of
review into a rubber stamp ). Justices of this Court have also emphasized that the COA standard is meant only as a threshold
inquiry for appellate review. Jordan v. Fisher, 135 S. Ct. 2647, 2652(Mem)(2015)(Sotomayor, J., joined by Ginsburg and Kegan,
JJ. dissenting from denial of cemoran)( In cases where a habeas petitioner makes a threshold showing that his constitutional
rights were violated, a COA should issue”)

Th&courts treatment of Lee's COA application, improperly prohibited him from challenging violations of his constitutional rights.
The Second Circuit has "unduly restricted the pathway to appeilate review" for Mr. Lee by denying his COA application and the
reconsideration on that denial. [d. Mr. Lee's case exemplifies the breakdown of the COA process that this Court has previously
remedied on a case-by-case basis but should now address in ih"s mstince and more systematically.
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CONCLUSION

Mr. Lee respectfully submits that reasonable jurist could dlsar;me with the district courts conclusion regardlng
1. Ineffective assistance of counsel due to failures to
investigate excuipatory witnesses
Present drying declarations - RV
Cross examine key detectives .
Subpoena available corroborating testlmony S
- Act on exonerating police records
-2.  Prosecutorial misconduct, including:
Suppression of exculpatory evidence (Brady wolatlons)
False implications of Lee's involvement in uncharged m::..r:
. Misleading the court about witness availability and evide: “» traceability
3. Mischaracterization of factual and procedural claims, sur# 1s:
Down playing the dying declaration of Oniel Johnson ‘
" Misstating the nature of the discovery request o
Accepting vague, unsupported defense declarations ove: “-vorn affidavits and record evidence
4. Due process violations, resulting from: t :
Improper summation
Use of knowingly false testimony
Withholding exculpatory evidence
Failing to correct material misrepresentations.

This case presents multiple, substantial constitutional claims sisorted by the record and documentary evudence The Second
Circuits refusal to grant a COA in the face of these claims vio':: the spirit and letter of this courts precedent in Stack, Miller-El,
and Buck. It also represents a broader systemic concern: thai d!’strict courts can insulate erroneous habeas denials from
appellate review by relying on mischaracterizations, false deciz:tions,-and. procedural shortcuts. :

This court should intervene to correct that error, clarify the C(:4 standard, and reaffirm that collateral review must remain a
-meaningful safeguard of constitutional rights.

PRAYER FOR RELIEF

For the foregoing reasons Petitioner Hisan Lee respectfully preys: that the Court grants this petltlon for writ of certlorarl and
remand with instructions to issue a certificate of appealability <. qll raise claims.

In the alternative, Lee seeks the Court's extraordinary interver 1 under its supennsory powers, glven the repeated
mlsconduct record misreading, and clear break down of adver=zrial process in this case.
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