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2 SERP v. US

Before MOORE, Chief Judge, STOLL, Circuit Judge, and
BuUMB, Chief District Judge.!

PER CURIAM.

Rod Serp appeals a decision of the United States Court
of Federal Claims granting the government’s motion to dis-
miss for lack of subject matter jurisdiction and failure to
state a elaim. For the following reasons, we affirm.

BACKGROUND

Mr. Serp filed a complaint with the Court of Federal
Claims alleging that, over a period of several years begin-
ning in 2010, he provided services to Immigration and Cus-
toms Enforcement (ICE) and other government agencies as
an undercover informant. Appx. 1.2 He alleged that ICE
agents promised he would be paid for his services, he
signed an official contract with the Department of Home-
land Security (DHS), and the government breached this
contract by failing to pay him. Appx. 1-2.

The government moved to dismiss for lack of subject
matter jurisdiction and failure to state a claim. The Court
of Federal Claims held Mr. Serp did not plead a valid con-
tract with the government and therefore failed to establish
subject matter jurisdiction. Appx. 3—4. The court also held
Mr. Serp failed to allege facts on which relief could be
granted. Appx. 4-5. Accordingly, the court granted the
government’s motion and dismissed Mr. Serp’s case.
Mr, Serp appeals. We have jurisdiction under 28 U.S.C.
§ 1295(a)(3).

1 Honorable Renée M. Bumb, Chief District Judge,
United States District Court for the District of New Jersey,
sitting by designation.

2 “Appx.” refers to the appendix attached to Appel-
lee’s Informal Brief.
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DISCUSSION

We review dismissal for lack of subject matter jurisdic-
tion de novo. Chemehuevi Indian Tribe v. United States,
104 F.4th 1314, 1320 (Fed. Cir. 2024). The Tucker Act
gives the Court of Federal Claims jurisdiction over a claim
against the United States based on any express or implied
contract. 28 U.S.C. § 1491(a)(1). But the Tucker Act itself
does not ereate a substantive cause of action; a plaintiff
must identify the contract which, if violated, gives rise to a
claim for money damages against the United States. See
Fisher v. United States, 402 F.3d 1167, 1172 (Fed. Cir.
2005) (en banc). Under Rule of the Court of Federal Claims
(RCFC) 9(k), to plead a contract claim, a plaintiff must
identify the substantive provisions of the contract on which
the party relies.

We review dismissal for failure to state a claim de novo.
B.H. Aireraft Co. v. United States, 89 F.4th 1360, 1363
(Fed. Cir. 2024). To plead a valid contract claim, a plaintiff
must allege facts sufficient to establish an express or im-
plied-in-fact contract, entered into by an authorized gov-
ernment agent, and breach of that contract. Trauma Serv.
Grp. v. United States, 104 F.3d 1321, 1325-26 (Fed. Cir.
1997).

Mr. Serp argues the Court of Federal Claims improp-
erly required him to provide a copy of the contract, to which
he does not have access, and as a result he was denied a
hearing and the opportunity to present his case. Appel-
lant’s Informal Br., 1-2. But the Court of Federal Claims
did not require Mr. Serp to provide a copy of the contract.
The court expressly stated that, under RCFC 9(k), a plain-
tiff can survive a motion to dismiss for lack of subject mat-
ter jurisdiction by either providing a copy of the contract or
describing the breached contract provisions. Appx. 3. The
court did not dismiss Mr. Serp’s claim because he failed to
provide a copy of the contract; rather, it explained Mr. Serp
failed to describe any details of the contract, including
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when the alleged contract was signed, who signed it on be-
half of the government, or any other terms of the agree-
ment. Appx. 3-4. Indeed, Mr. Serp did not identify any
contractual terms or provisions and relied only on vague
assertions of the existence of a contract. Appx. 3—4. We
hold the Court of Federal Claims -properly concluded
Mr. Serp failed to establish subject matter jurisdiction.

Mr. Serp also argues he has a Sixth Amendment right
to represent himself. Appellant’s Informal Br. 2. He does
not, however, provide any indication he has been deprived
of that right. See id. Both the Court of Federal Claims and
this Court have allowed Mr. Serp to proceed pro se. See
Appx. 1; ECF No. 5.

Finally, Mr. Serp argues the Court of Federal Claims
denied him the right to subpoena DHS agents. Appellant’s
Informal Br. 2. The Court of Federal Claims could not have
issued any subpoena because it lacked jurisdiction over
Mr. Serp’s complamt See Fed. R. Civ. P. 45(a)(2) (“A sub-
poena must issue from the court where the action is pend-

ing.”).
CONCLUSION

We have considered Mr. Serp’s remaining arguments
and find them unpersuasive. We affirm the Court of Fed-
eral Claims’ dismissal of Mr. Serp’s complaint.

AFFIRMED
CosTS
No costs.
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In the Wnited States Court of Federal Claims

ROD SERP,
Plaintiff,
v. : No. 24-719C
(Filed: August 8, 2024)
THE UNITED STATES,
Defendant.

Rod Serp, pro sc, Los Angeles, CA.

Robert P. Kiepura, Civil Division, United States Department of Justice, Washington, DC, for
Defendant.

OPINION AND ORDER
LERNER, Judge.

Plaintiff Rod Serp, appearing pro se, filed a complaint in this Court on May 2, 2024,
Compl., ECF No. 1. He alleges that for several years beginning in 2010, he provided services to
Immigration and Customs Enforcement (“ICE”) and the Department of Homeland Security
(“DHS”) as an undercover informant. Compl. at 5-10. Mr. Serp claims that federal agents
promised to pay him for his services, these promises created a contract, and the Government
breached this contract when it failed to pay him. Id. at 8-9. Mr. Serp asks for $250,000 plus any
additional “monies promised and interest incurred.” Compl. at 3.

Before the Court is Defendant's Motion to Dismiss, ECF No. 6, and Mr. Serp’s
Application to Proceed In Forma Pauperis, ECF No. 2. The Government moves to dismiss the
Complaint under Rule 12(b)(1) on the grounds that Mr. Serp fails to identify a contract or any
contract provision that has been breached. Mot. to Dismiss at 4-6; Rule 12(b)(1) of the Rules of
the Court of Federal Claims (“RCFC”). The Government also moves to dismiss because the
federal agents with whom Mr. Serp claims to have contracted lacked the authority to bind the
United States in contract. Mot. to Dismiss at 8-9.

Because Mr. Serp's Complaint does not provide a description of the substantive
provisions of the alleged contract and federal law enforcement agents generally lack authority to
bind the Goverhment in contract, Defendant’s Motion to Dismiss is GRANTED and Mr. Serp’s
Complaint is DISMISSED without prejudice. In addition, Mr. Serp's Application to Proceed In
Forma Pauperis is GRANTED.
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L Background

Mr. Serp alleges that sometime in March 2010, he contacted ICE about suspected human
trafficking by his employer. Compl. at 5. He claims he spoke with ICE Agent Michael Huang,
and later went to “ICE HQ” for a “personal interview.” Id. Mr. Serp states that “although
unofficial[,] Michael Huang became my handler” which in turn “made me an informant.” Id. ;
Mr. Serp alleges to have assisted Agent Huang in human trafficking cases, and that his work with
ICE “led to deportation of many individuals and at least one successful prosecution.” Id. at 6.
According to Mr. Serp, Agent Huang repeatedly promised that he would be paid for his efforts,
and in the fall of 2010, ICE paid him $500, /d.

According to Mr. Serp, in eatly 2011, Agent Huang left for military service, and Mr. Serp
claims he began working on narcotic cases with Agent Rich Harlow. Jd. M. Serp states that
Agent Harlow promised him compensation for his services, but he was never paid. Jd. at 6-7.
Mr. Serp states he “was introduced to other agents from different agencies” and “advised them
with their cases,” including agents from “DEA, DMV investigative unit and even Pasadena
Police Dept.” Id. at 7. Mr. Serp alleges that following his “successful efforts” he signed an
“official contract with DHS.” Jd. He was also “photographed and fingerprinted” which was
witnessed by Agent Harlow and two other agents. Jd. “Whenever a case is discussed,” Mr. Serp
states, “ICE agents would always inquire on whether Il be willing to testify on [the] behest of
[the] U.S. Attorney.” Id.

Around February 2012, Mr. Serp claims Agent Huang contacted him.and their
relationship resumed, albeit “with another lie.” /d. at 8. Agent Huang purportedly toild Mr. Serp
that Agent Harlow “fucked up the paperwork,” meaning Mr. Serp was “no longer under contract
with ICE.” Id. Mr. Serp then allcges that Agent Huang used him in an “advisory role by
introducing trainees and question me or (interrogate) me in front of them.” Jd. Because Mr.
Serp is “an Arabic and Russian speaker,” he “would assist Agent Huang in a linguistic capacity
in cases that he was investigating,” ranging from “EBT fraud to missle [sic] parts.” d. Despite
“the promises and seriousness of the cases” that Mr. Serp claims to have worked on, he “never
received another payment” from the Government. Jd. Around March 2019, Agent Huang
purportedly contacted Mr. Serp informing him that he was resurning his military duties and “will
be back in a year.” Jd. at 9. Mr. Serp states that is “the last time” he heard from anyone in DHS.
Id.

Mr. Serp claims to “have electronic emails that [he] exchanged with DHS but only the
ones that pre-date the Snowden Affair.” /d. But, according to Mr. Serp, after the “Edward
Snowden debacle, there was no more emails or text messages.” Jd. Mr. Serp states that he was
“under no pressuré legally” to work with DHS, and that he “chose to do 50 voluntarily and under
acontract.” /4. He believes he “fulfilled [his] obligation under the contract” and expects the
Government “to fulfill their part.” Id. Finally, Mr. Serp claims he “tried to reach out to DHS
prior to filing this case to no avail.” Id. at 10.

In early August 2023, Mr. Serp filed an administrative claim with ICE’s Office of the
Principal Legal Advisor. Compl. Ex. 2 at 1, ECF No. 1-2. ICE responded later that month,
stating that the agency “analyzed [Mr. Serp’s] claim under the Federal Tort Claims Act (FTCA)”
and that the “agency’s investigation has determined that the United States is not liable under the

2
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FTCA for the damages claimed.” d. Accordingly, the agency denied Mr. Serp’s claim. /d. Mr.
Serp then filed a breach of contract claim in the United States District Court in the Central
District of California seeking to recover $250,000. Id. at2. On March 26, 2024, that case was
dismissed without prejudice on the grounds that “[b]reach of contract claims against the United
States exceeding $10,000 must be brought in the Court of Federal Claims.” /d. Mr. Serp
subsequently filed in this Court on May 2, 2024. Compl.

1. Motion to Dismiss

The Tucker Act grants this Court “jurisdiction to render judgment upon any claim against
the United States founded . . . upon any express or implied contract with the United States.” 28
U.S.C. § 1491(a)(1). “To satisfy the jurisdictional requirements of the Tucker Act, a plaintiff
must identify and plead a[n] . . . independent contractual relationship . . . that provides a
substantive right to money damages.” Crewzers Fire Crew Transp., Inc. v. United States, 111
Fed. CL. 148, 153 (2013), aff’d, 741 F.3d 1380 (Fed. Cir. 2014). Whether a plaintiff has pled a
valid contract with the government is a jurisdictional inquiry. See San Anfonio Hous. Auth. v.
United States, 143 Fed. Cl. 425, 454 (2019); see also Fairholme Funds, Inc. v. United States, 26
F.4th 1274, 1293-94 (Fed. Cir. 2022). In determining jurisdiction under 12(b)(1), “a court must
accept as true all undisputed facts asserted in the plaintiff’s complaint and draw all reasonable
inferences in favor of the plaintiff.” Trusted Integration, Inc. v. United States, 659 F.3d 1159,
1163 (Fed. Cir. 2011). Although courts liberally construe pro s¢ plaintiffs’ filings, they still bear
the burden of establishing subject matter jurisdiction by a preponderance of the evidence. Curry
v. United States, 787 F. App’x 720, 722 (Fed. Cir. 2019) (citing Taylor v. United States, 303 F.3d
1357, 1359 (Fed. Cir. 2002)).

To survive a 12(b)(1) motion when asserting a breach of contract claim, Rule (k)
requires a plaintiff to explicitly identify the breached contract provisions. RCFC 9(k); see also
Garreaux v, United States, 77 Fed. CL. 726, 730 (2007) (“The purpose served by the rule is
obvious: In order for the court to render a decision on a breach of contract claim, it must know
the relevant terms of the contract.”) (analyzing Rule 9(h)(3), now as amended 9(k)); Baka v.
United States, 123 Fed. Cl. 1, 5 n.4 (2015) (“Satisfaction of RCFC 9(k) is a jurisdictional
requirement.”). Rule 9(k) requires a party pleading a contract claim to *“4dentify the substantive
provisions of the contract . . . on which the party relies. In lieu of a description, the party may
annex to the complaint a copy of the contract . . . indicating the relevant provisions.” RCFC
9(k). If a plaintiff fails to comply with RCFC 9(k) and alleges facts insufficient to show a
contract with the United States, the court lacks jurisdiction to hear the plaintiff’s claim. Mendez-
Cardenas v. United States, 88 Fed. Cl. 162, 168 (2009); Phang v. United States, 87 Fed. CL 321,
330 (2009).

II.  Mr. Serp fails to meet RCFC 9(k)’s requirements.

Mr. Serp fails to identify the substantive provisions—indeed, any provisions—of the
contract on which he relies. See RCFC 9(k); Garreaux, 77 Fed. Cl. at 730. He neither attached a
copy of the alleged contract to the complaint nor identified sufficient facts to show be entered a
contract with the United States. See Compl. at 7, see also Garreaws, 77 Fed. CL at 730. While
Mr. Serp alleges that a contract with the Government exists, he provides no description of the
contract’s substantive terms or provisions. Compl. at 5-10. Rather, and as noted by the
Govermnment, Plaintiff makes vague assertions that he contracted with several government agents

3
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who allegedly agreed to pay him for undercover investigative work and as a testifying witness.
Jd.; Mot. to Dismiss at 5. Mr. Serp writes that he “signed a contract,” suggesting the existence of
a written document. Compl. at 4, 8. But the complaint lacks essential details; i.e., when the
purported contract was signed, who signed it on behalf of the Government, the contract’s terms,
the work to be performed, compensation amount, or any other information on the nature of the
alleged arrangement. Compl. at 4-10. Nor does Mr. Serp say what contract provisions the
Government violated. '

Indeed, as summarized by the Government, “Mr. Serp’s complaint provides no
description of ‘substantive provisions’ and does not allege any facts as to specific terms of the
contract.” Mot. to Dismiss at 5. Rather, “he makes vague assertions that he contracted with any
one of a number of named government agents who allegedly agreed to pay him for undercover
investigative work.” Jd. Mr. Serp “fails to allege when that contract was signed, who signed 1t
on behalf of the Government, or what services he was to provide under the contract.” /d. And,
as the Government observes, “Mr. Serp fails to provide a copy of the document that was
allegedly signed and witnessed, does not provide the date on which this action occurred, or
provide[] any other details of the arrangement.” Jd. These types of vague assertions cannot
establish the existence of an express or implied in fact contract. See Sahagun-Pelayo v. United
States, No. 13-929, 2014 WL 3643471, at *5-6 (Fed. CL July 22, 2014) aff"d, 602 F. App’x. 822,
826 (Fed. Cir. 2015).

The Court recognizes that pro se litigants are “not expected to frame issues with the
precision of a common law pleading.” Roche v. U.S. Postal Serv., 828 F.2d 1555, 1558 (Fed.
Cir. 1987). That said, “the leniency afforded to a pro se litigant with respect to mere formalities
does not relieve the burden to meet jurisdictional requirements.” Minehan v. United States, 75
Fed. CL 249, 253 (2007). Failure to allege facts sufficient to establish the cxistence of a contract
with the United States deprives this Court of jurisdiction to hear Mr. Serp’s claim. See, e.8.,
Atlas Corp. v. United States, 895 F.2d 745, 754 (Fed. Cir. 1990) (noting that a contract breach
claim requires the plaintiff to point to the “specific [contract] provision that was breached™);
Huntington Promotional & Supply, LLC v. United States, 114 Fed. Cl. 760, 766 (2014) (“If a
plaintiff fails to comply with RCFC 9(k) and to allege sufficient facts to show that it hada
contract with the United States, the court cannot exercise jurisdiction over the claim.”); Kissi v.
United States, 102 Fed. C1. 31, 35 (2011) (finding that the court lacked jurisdiction because of
plaintiff’s failure to “adequately plead a contract claim under RCFC 9(k)”). Here, Mr. Serp’s
Complaint fails under RCFC 9(k) because he does not allege facts sufficient to show a contract
with the United States. Accordingly, this Court lacks jurisdiction to consider Mr. Serp’s contract
clamm.

IV.  Mr. Serp also fails to state a claim.

Mr. Serp also fails to state a claim upon which relief may be granted. “To plead a
contract claim, whether express or implied, within Tucker Act jurisdiction, a complainant must
allege . . . facts sufficient to establish that the contract was entered into with an authorized agent
of the United States who ‘had actual authority to bind the United States.”” Lion Raisins, Inc. v.
United States, 54 Fed. Cl. 427, 431 (2002) (quoting Trauma Serv. Grp. v. United States, 104
F.3d 1321, 1325 (Fed. Cir. 1997)). In other words, “one of the requirements for the existence of
a contract with the government is that the individual executing the contract on behalf of the
Government must have actual authority to bind the government in contract.” Mot. to Dismiss at

4
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8. “Therefore, even if a government employee purports to have authority to bind the
government, the government will not be bound unless the employee actually has that authority.”
Tracy v. United States, 55 Fed. CL. 679, 682 (2003); see also Snyder & Assocs. Aquisitions LLC
v. United States, 133 Fed. Cl. 120, 126 (2017) (“Private parties bear the risk that Government
agents may not have actual authority to bind the Government, cven when the agents themselves
believe they have such authority.”); Kenney v. United States, 41 Fed. Cl. 353, 358 (1998)
(observing that “the United States government may generally deny unauthorized acts of its
agents”™).

Mr. Serp seems to allege he contracted with DHS agents, Compl. at 7-8, who—like other
federal law enforcement agents—generally lack the authority to bind the govemment in coniract.
Yifrach v. United States, 169 Fed. Cl. 33, 61 (2024) (“This court consistently holds Federal law
enforcement agents lack both actual express and actual implied authority to contract with
confidential informants.”); Humlen v. United States, 49 Fed. C1. 497, 503 (2001) (“As a general
rule, DEA Field Agents and FBI Special Agents lack the requisite actual authority—either
expressed or implied—to contractually bind the United States to remit rewards to confidential
informants/cooperative witnesses.”); see also Sahagun-Pelayo v. United States, 602 F. App’x at
825 (“[T]o the extent [plaintiff] believed that an unidentified government official . . . possessed
the authority to enter into a contract with him, that subjective belief is insufficient because actial
authority—not just apparent authority—is required to contract.”) (emphasis in original). Thus,
even if an agreement existed between Mr. Serp and the named DHS agents, these law
enforcement agents cannot bind the Government in contract absent a showing they were
authorized to do so. Accordingly, even construing all facts in Mr. Serp’s favor, he has failed to
allege facts on which relief could be granted.

V. Conclusion

For the reasons set forth above, Defendant’s Motion to Dismiss is GRANTED, and the
case is DISMISSED without prejudice. Mr. Serp may file a new complaint specifying the
relevant terms of the contract allegedly breached by the Government, or by attaching a copy of
the contract to his complaint. In addition, Plaintiff’s Motion to Proceed In Forma Pauperis is
GRANTED. The Clerk is directed to enter judgment accordingly.

IT IS SO ORDERED.

s/ Carolyn N, Lerner
CAROLYN N. LERNER
Judge
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Office of the Principal Legal Advisor

U.S. Department of Homeland Security
500 12% Street SW, Stop 5900
Washington, DC 20536-5900

U.S. Immigration
and Customs
Enforcement

August 22, 2023
Mr. Rod Serp
501 S. Spring Street, No. 450
Los Angeles, California 90013

Re: Administrative Claim Rod Serp (August 8, 2023)

N e s

Dear Mr. Serp:

This letter responds to the administrative claim which you filed and which was received
by the Office of the Principal Legal Advisor, Immigration and Customs Enforcement (ICE), on
or about August 8, 2023.

ICE has analyzed this claim under the Federal Tort Claims Act (FTCA), which can be
found in 28 U.S.C. §§ 1346(b), 2401(b), and 2671-2680. The agency’s investigation has
determined that the United States is not liable under the FTCA for the damages claimed.

Accordingly, this letter is furnished as notice that the agency has considered the claim
and has denied it. If you are dissatisfied with this determination, federal law allows you to file
suit against the United States in an appropriate United States District Court on behalf of your
client not later than six months after the date of mailing of this notification of denial—please
refer to 28 U.S.C. § 2401(b).

Sincerely, e

9@ P Cop Aot

/s/ John F. Cox III
John F. Cox III
Associate Legal Advisor

www.ice.gov
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U.S. District Court

California Central - Los Angeles
Receipt Date: Nov 6, 2023 2:58PM

Rod Serp
Rept. No: 9653 Trans, Date: Nov 6, 2023 2:58PM Cashier ID: #AS
< Purpose Case/Party/Defendant Qty Price Amt
200 il Filng Fee- NonPrisoner rarcoossal o w0200 40200
cD Tender Amt
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Fotal Due Pror fo Payment: S R $40200
rota Tengerags T renens 540200 .
Fotal Cash Received: N 5000
cash Change Amaunty T sooo

Only when the bank clears the check, money order, or verifies credit of funds, is the fee or debt officially paid or discharged. A $53 fee
will be charged for a returned check.
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VI. REQUEST FOR RELIEF

WHEREFORE, the Plaintiff requests:
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Il. VENUE

2. Venue is proper pursuant to Q% ve.e 1359 Igmx,&?_ oo,

g ﬁfowfg:‘d;‘éﬁwim.\%.:( cawinlﬂ‘;m{f(ocmki
LV\\LL'( pji

IIL PARTIES
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DEMAND FOR JURY TRIAL

Plaintiff hereby requests a jury trial on all issues raised in this complaint.

Dated: {0323

Sign:

3]

Print Name: }Q@J é
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E. MARTIN ESTRADA

United States Attorney

DAVID M. HARRIS

Assistant United States Attorney

Chief, Civil Division

JOANNE S. OSINOFF

Assistant United States Atto'rne{.

Chief, Comg{l{e}( and Defensive 1ti§

JULIAN J. XU (Cal. Bar No. 341375)

Assistant United States Attomg}y
Federal Building, Suite 7516
300 North Los Angeles Street
Los Angeles, Calitornia 90012
Telephone: (213) 894-3104
E-mail: Julian.Xu@usdoj.gov

Attorneys for Defendant
UNITED STATES OF AMERICA

ROD SERP,
Plaintiff,
V.
{| UNITED STATES OF AMERICA,
Defendant.

ation Section

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

No. 2:23-cv-08541-DSF-MRW

DEFENDANT UNITED STATES OF
AMERICA’S NOTICE OF MOTION
AND MOTION TO DISMISS UNDER
FED. R. CIV. P. 128’12*(9'
MEMORANDUM OINTS AND
AUTHORITIES IN SUPPORT
THEREOF

)[1(Prop.osed)] Order filed concurrently
erewith]

Hearing Date: ~ March 11, 2024
Hearing Time:  1:30 p.m.
Ctrm: 7D

Honorable Dale S. Fischer
United States District Judge
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NOTICE OF MOTION AND MOTION TO DISMISS
PLEASE TAKE NOTICE that, on March 11, 2024 at 1:30 p.m., as soon thereafter
as the matter may be heard, defendant United States of America (the “United States”)

will, and hereby does, move this Court for an order dismissing the Complaint of plaintiff

Rod Serp (“Plaintiff”). This motion will be made before the Honorable Dale S. Fischer,
United States District Judge, Courtroom 7D, located in the First Street Federal
Courthouse, 350 W. 1st Street, Los Angeles, CA 90012,

The United States brings this motion under Fed. R. Civ. P. 12(b)(1) for lack of
subject matter jurisdiction. Plaintiff cannot bring suit for breach of contract under the
Federal Tort Claims Act. Further, any breach of contract claim must be brought in the
Court of Federal Claims. )

This motion is made upon this Notice, the attached Memorandum of Points and
Authorities, and all pleadings, records, and other documents on file with the Court in this
action, and upon such oral argument as may be presented at the hearing of this motion.

This motion is made following the conference of undersigned counsel and

Plaintiff pursuant to Local Rule 7-3, which was held on February 2, 2024.

Dated: February 12, 2024 Respectfully submitted,

E. MARTIN ESTRADA

United States Atftorney

DAVID M. HARRIS

Assistant United States Attorney

Chief, Civil Division

JOANNE §. OSINOFF

Assistant United States Atto_me}/J_ ) )
Chief, Complex and Defensive Litigation Section

/s/ Julian J. Xu

JULIAN J. XU
Assistant United States Attorney

Attorneys for Defendant
United States of America

i
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MEMORANDUM OF POINTS AND AUTHORITIES
I.  INTRODUCTION
Plaintiffs sealed Complaint! alleges breach of contract under the Federal Torts
Claim Act (“FTCA™), 28 U.S.C. §§ 1346(b), 2671-2680, seeking “[m]oney in the
amount of $250,000.” Dkt. 1 (“Compl.”) at 3—4. Plaintiff’s claim fails because a breach

of contract claim cannot be brought under the FTCA. Further, any breach of contract
claim must be brought in the Court of Federal Claims. The United States respectfully
requests that the Court dismiss the Complaint because Plaintiff cannot establish subject
matter jurisdiction.
II. PLAINTIFF’S ALLEGATIONS

Plaintiff alleges that he acted as an informant or advisor to multiple governmental
agencies, including the United States Department of Homeland Security (DHS), Drug
Enforcement Agency (DEA), and Department of Motor Vehicles (DMV). Compl. at 7.
Plaintiff avers that he was not paid for certain consulting services provided to these
agencies. See generally Compl. Plaintiff states that he “signed an official contract” with
either DHS or the United States. Compl. at 7, 8. Plaintiff alleges that other than a one-
time payment of $500, Plaintiff “never received another payment from the United States
of America despite the promises and seriousness of the cases.” /d. at 6, 8.
IIl. LEGAL STANDARD

A motion to dismiss under Fed. R. Civ. P. 12(b)(1) challenges a court’s subject
matter jurisdiction. Federal district courts are courts of limited jurisdiction that “may not
grant relief absent a constitutional or valid statutory grant of jurisdiction” and are
“presumed to lack jurisdiction in a particular case unless the contrary affirmatively
appears.” A—Z Int'l v. Phillips, 323 F.3d 1141, 1145 (9th Cir. 2003) (internal quotations
omitted). Rule 12(b)(1) motions may challenge jurisdiction facially or factually. Safe Air

! Plaintiff filed the Complaint “under seal pursuant to order of the court 10-3-23.”
Compl. at 1. When asked to provide a copy of the Court’s pur orted order, Plaintiff sent
a cgpy of lthe Court’s standing order. It appears that the Complaint was improperly filed
under seal.

1
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for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). “In a facial attack, the
challenger asserts that the allegations contained in a co}nplaint are insufficient on their
face to invoke federal jurisdiction. By contrast, in a factual attack, the challenger
disputes the truth of the allegations that, by themselves, would otherwise invoke federal
jurisdiction.” Id.
IV. ARGUMENT

Plaintiff’s sole claim is for breach of contract under the FTCA and seeks a
monetary award of $250,000. Compl. at 3-4. “Suits against the United States and its
agencies are barred by sovereign immunity unless permitted by an explicit waiver of
immunity from suit.” Sigman v. United States, 217 F.3d 785, 792 (9th Cir. 2000).

Plaintiff has the burden of showing that sovereign immunity has been waived. Plater v.

Il United States, 359 F. Supp. 3d 930, 937 (C.D. Cal. 2018).

The FTCA offers a limited waiver of sovereign immunity for actions against the

| United States for the negligent or wrongful act or omission of any employee of the

Government while acting within the scope of his or her office or employment. 28 U.S.C.
§ 2679(b)(1).

This limited waiver of sovereign immunity does not apply to Plaintiff’s breach of
contract claim. Where an “action is essentially for breach of a contractual undertaking,
and the liability, if any, depends wholly upon the government’s alleged promise, the
action must be under the Tucker Act, and cannot be under the Federal Tort Claims Act.”
Woodbury v. United States, 313 F.2d 291, 296 (9th Cir. 1963), abrogated on other
grounds by DaVinci Aircraft, Inc. v. United States, 926 F.3d 1117 (9th Cir. 2019). Here,
Plaintiff claims that the United States or its agencies owes him $250,000 “for a contract
that [Plaintiff] signed with the United States of America.” Compl. at 3—4. The only
proper court in which Plaintiff could bring such a breach of contract claim against the
United States would be the Court of Federal Claims. 28 U.S.C. § 1491(a)(1); see also
Briones v. Escrow, 2020 WL 3415373, at *2 (C.D. Cal. 2020) (dismissing a plaintiff’s

breach of contract claims for lack of subject matter jurisdiction when the plaintiff’s
2
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claims fell within the scope of the Tucker Act.).

Further, under the FTCA, the substantive law of the state where the alleged
| tortious act occurred applies. 28 U.S.C. § 1346(b)(1). As such, California law governs
Plaintiffs contract claim. In California, there can be “no liability in tort for economic
loss caused by negligence in the performance or negotiation of a contract between the
parties.” Sheen v. Wells Fargo Bank, N.A., 12 Cal. 5th 905, 923 (2022), reh’g denied
(June 1, 2022).

Accordingly, the FTCA. cannot be the basis for Plaintiff’s claim because he seeks
economic losses for an alleged breach of contract. Plaintiff cannot establish that
sovereign immunity has been waived. See Plater, 359 F. Supp. 3d at 937.

V. CONCLUSION
For the foregoing reasons, the United States respectfully requests that the Court

dismiss Plaintiff’s Complaint with prejudice and without leave to amend.

Dated: February 12, 2024 Respectfully submitted,

E. MARTIN ESTRADA

United States Attorney

DAVID M. HARRIS

Assistant United States Attorney

Chief, Civil Division

JOANNE §. OSINOFF

Assistant United States Atto'me{_ ‘ _
Chief, Complex and Defensive Litigation Section

/s/ Julian J. Xu

JULIAN J. XU
Assistant United States Attorney

Attorneys for Defendant
United States of America
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Certificate of Compliance under L.R. 11-6.2
The undersigned, counsel of record for the Federal Defendant, certifies that this

brief contains 823 words, which complies with the word limit of L.R. 11-6.1.

/s/ Julian J. Xu
JULIAN J. XU
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PROOF OF SERVICE BY MAILING
"I am over the age of 18 and not a party to the within action. Iam employed by the
Office of United States Attorney, Central District of California, and am readily familiar

with the practice of this office for collection and processing collection and mailing. My
business address is 300 North Los Angeles Street, Suite 7516, Los Angeles, California
90012.

On February 12, 2024, I served DEFENDANT UNITED STATES OF
AMERICA’S NOTICE OF MOTION AND MOTION TO DISMISS UNDER FED.
R. CIV. P. 12(b)(1); MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT THEREOF persons or entities named below by enclosing a copy in a sealed
envelope with postage fully prepaid and addressed as shown below and placing the

envelope for collection and mailing with the United States Postal Service on the date and
at the place shown below following our ordinary office practices.
Date of mailing: Febrnary 12, 2024. Place of mailing: Los Angeles, California.
Person(s) and/or Entity(s) To Whom Mailed:
ROD SERP

501 S. SPRING STREET #450
LOS ANGELES, CA 90013

I declare under penalty of perjury under the laws of the United States of America

that the forgoing is true and correct.
I declare that I am employed in the office of a member of the bar of this Court at

whose direction the service was made.

Executed on February 12, 2024 at Los Angeles, California.

KAROLYN LI
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FILED
Mool Corp o NI FEB 20 PN ;: 35
.", " 2 ‘” N 2547 (Brmail Address) KKy S.0I5TRIC ‘.fﬁl;?%
= BENTRAL DIST, oF OF CALY
50 NONt - FF 4 S ddress Line 1) LOS ANGELTs
€ ./ NS ,. 2 . F06 [ 3(Address Line 2) M:NM—-«“'"'“M
/ 5 ' A £
~HH 0. dr (Phone Mumber)
- in Pro Per
(indicate Plaintiff or Defendant)

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No.: 2.08-0\Lp2541-DSF-
&%—— /Y))Qw’ ¥ S 64’\1.2.0{ W
- Plamtiff PLA. n v‘m@ ’s

(indicate Plaintiff or Defendint)

' DECLARATION IN SUPPORT OF
OPPOSITION TO MOTION

Modipa Jo Drsmis

Defendant(s). ‘ M.MMB.LLC@@

Hearing Date: Z- M- Y
. Hearing Time: [:320m

Judge: ] r e
(Judge’s name
Place:
(courtroom number}
I, ﬁg / SerD , declare as follows:
tnamc)
1. I am the }j L,, A .,Z, c/‘)ﬂ in the above-entitled case.
(indicate Plamtiff or Defendant)

2. Ihave personal knowledge of the following facts, and, if called as a
witness, I could and would competently testify thereto.

Revised: October 2023
Form Prepared by Public Counsel
© 2011, 2017, 2023 Public Counsel. 1
All Rights Reserved.
Declaration
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’)é p\/ S‘@/ﬂ (Full Name)
)

Fn4} (Bmail Address)

A ddress Line 1)

' 2 GO [ 3(Address Line 2)

Q—-LQ)’I’/ b- ?é 2 k éhoncMmbu)
P V\A—,ﬂ/’- in Pro Per

(indicate Plaintiff or D¥fetidant)

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

)@n/ Case No.: Q:QSFQ’\/~05?5°// ~J S
’ Pl:zint‘ff ; /"?79“/ (/SQA '
1 3 ' 0 ?
s, PLﬁn AN T"'\# S

(indicate Plaintiff or Defenddnt)

({ ‘,! é SC !5&‘_ 4%123'2: DECLARATION IN SUPPORT OF

OPPOSITION TO MOTION
| Mk fo Dismine, thedior
Defendant(s). gﬂaﬂ % C1 l/. PL /,Z‘ ( Ly) C, /l

Hearing Date: 2-1- 24
Hearing Time: [:320m

Judge: ' ;.
(Judge’s name)
Place: 7 fs
(courtrdom number)
1, }Qg/ <o , declare as follows:
' (print name) / '
1. I am the P L«.‘n J—,# in the above-entitled case.
(indicate Plaintiff o Defeadant)

2. 1have personal knowledge of the following facts, and, if called as a

witness, I could and would competently testify thereto.
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I. INTRODUCTION

(Include a brief statement of the facts and the procedure in the case that are relevant lo this motion.)
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II. ARGUMENT
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E. MARTIN ESTRADA

United States Attorney

DAVID M. HARRIS

Assistant United States Attorney

Al Chief, Civil Division

JOANNE S. OSINOFF
Assistant United States Atto_rnei. o )
Chief, Complex and Defensive mgatlon Section
JULIAN J. Cal. Bar No. 341375)
Assistant United States Attorne

Federal Building, Suite 7516

300 North Los eles Street

Los Angeles, California 90012

Telephone: (213) 894-3104

E-mail: Julian.Xu@usdoj.gov

Attorneys for Defendant
UNITED STATES OF AMERICA

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

ROD SERP, No. 2:23-cv-08541-DSF-MRW
Plaintiff, REPLY IN SUPPORT OF DEFENDANT
UNITED STATES OF AMERICA’S
v. MOTION TO DISMISS
UNITED STATES OF AMERICA, .
Honorable Dale S. Fischer
Defendant. . United States District Judge
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I.  INTRODUCTION
The United States moved to dismiss Plaintiff’s Complaint for lack of subject matter

jurisdiction because Plaintiff’s breach of contract claim cannot be brought under the
Federal Tort Claims Act (FTCA).! Even given the wide latitude due pro se litigants,
Plaintiff fails to meaningfully oppose the United States’s motion. (“Opp’n”).? The United
States respectfully requests that the Court dismiss the Complaint without leave to amend
because Plaintiff cannot establish subject matter jurisdiction.
II. ARGUMENT

A.  Plaintiff Cannot Establish Subject Matter Jurisdiction

Plaintiff does not dispute that breach of contract claims cannot be brought under the
FTCA. See generally Opp’n. Instead, Plaintiff argues that he cannot file in the Court of
Federal Claims because he would not be able to file a case under seal. Opp’n at 2. Plaintiff
continues that venue is proper because some of the underlying allegations took place in
this district. Id. at 3—4. These arguments do not reach the main issue: contract claims
cannot be brought under the FTCA. Where an “action is essentially for breach of a
contractual undertaking, and the liability, if any, depends wholly upon the government’s
alleged promise, the action must be under the Tucker Act, and cannot be under the Federal
Tort Claims Act” Woodbury v. United States, 313 F.2d 291, 296 (9th Cir.
1963), abrogated on other grounds by DaVinci Aircraft, Inc. v. United States, 926 F.3d
1117 (9th Cir. 2019). The United States has not waived sovereign immunity, and Plaintiff
cannot establish subject matter jurisdiction.

Plaintiff’s allegations of where the underlying events took place are irrelevant. The
United States has not moved for a change in venue. Rather, the United States argued that

Plaintiff’s claim cannot proceed for lack of jurisdiction. Mot. at 2-3. Plaintiff seeks over

! Because this case is entirely under seal, the United States is unable to access the
docket and cannot identify docket numbers.

2 The United States received a physical co%f Plaintiff’s Opposition on Februa
20, 2024, which included a CD labeled “ROD S .’ The Opposition does not 1d_ent?g
the contents of the CD. Due to security concerns, the United States has not opened it.
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$10,000 for breach of contract against the United States—a claim that can only be brought
under the Tucker Act in the Court of Federal Claims. 28 U.S.C. § 1491(a)(1); see also
Briones v. Escrow, 2020 WL 3415373, at *2 (C.D. Cal. 2020) (dismissing breach of
contract claims for lack of subject matter jurisdiction when the plaintiff’s claims fell within
the scope of the Tucker Act). Plaintiff has failed to establish that sovereign immunity has
been waived, and so the Complaint must be dismissed.

B.  Plaintiff’s Complaint Should Be Dismissed With Prejudice

Plaintiff suggests that the United States cannot argue a lack of jurisdiction while
“simultaneously ask[ing] the court to dismiss the case with prejudice.” Opp’n at 2. While
dismissals for lack of subject matter jurisdiction are typically without prejudice, here, “the
bar of sovereign immunity is absolute.” Frigard v. United States, 862 F.2d 201, 204 (9th
Cir. 1988) (affirming a district court’s dismissal with prejudice when plaintiffs brought a
misrepresentation claim under the FTCA). Plaintiff cannot bring this case under the FTCA,
and Plaintiff “cannot redraft [his] claims to avoid the exceptions to the FTCA.” Id.

Therefore, Plaintiff’s Complaint must be dismissed with prejudice.

l . CONCLUSION

The United States respectfully requests that the Court dismiss Plaintiff’s Complaint

with prejudice and without leave to amend.
Dated: February 26, 2024 Respectfully submitted,

E. MARTIN ESTRADA

United States Attorney

DAVID M. HARRIS

Assistant United States Attorney

Chief, Civil Division

JOANNE S. OSINOFF

Assistant United States Atto_rne{ o _
Chief, Complex and Defensive Litigation Section

/s/ Julian J. Xu
JULIAN J. XU
Assistant United States Attorney

Attorneys for Defendant
United States of America
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Certificate of Compliance under L.R. 11-6.2

The undersigned, counsel of record for the Federal Defendant, certifies that this

brief contains 641 words, which complies with the word limit of L.R. 11-6.1.

/s/ Julian J. Xu
JULIAN J. XU
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PROOF OF SERVICE BY MAILING
I am over the age of 18 and not a party to the within action. I am employed by the
Office of United States Attorney, Central District of California, and am readily familiar

with the practice of this office for collection and processing collection and mailing. My

business address is 300 North Los Angeles Street, Suite 7516, Los Angeles, California

90012.
On February 26, 2024, I served REPLY IN SUPPORT OF DEF. ENDANT

UNITED STATES OF AMERICA’S MOTION TO DISMISS persons or entities

named below by enclosing a copy in a sealed envelope with postage fully prepaid and

addressed as shown below and placing the envelope for collection and mailing with the
United States Postal Service on the date and at the place shown below following our
ordinary office practices.
Date of mailing: February 26, 2024. Place of mailing: Los Angeles, California.
Person(s) and/or Entity(s) To Whom Mailed:
ROD SERP

501 S. SPRING STREET #450
LOS ANGELES, CA 90013

I declare under penalty of perjury under the laws of the United States of America

that the forgoing is true and correct.
I declare that I am employed in the office of a member of the bar of this Court at

whose direction the service was made.

Executed on February 26, 2024 at Los Angeles, California.

KAROLYN L1




