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T, Shm\eb Focler 'Bo\ker‘) }\Pr‘elb i\umb\b andl r\espec#-FuHD Pq-l‘.'..
honthe Honorable Jushice ALTTD for Pe"\eam'/:@ e My P&H—,‘Dy\
£or w At ot cerjr.‘vr‘ar; "i'o 4he F.‘\CH\ C\‘rcu‘.Jr Conrt of ﬂppxals | d{) -
nted on janmmb A, ADAL

T herein arque that He lower conrts Conspicuous fuilure
v appb 90Wm.‘z\3 lega\ ml{s)ar\dﬂ\a Counrts recent decisions in
Klein v. Markin , 3030 0.5, LEXTS 100,44 U5 L.w. 332k, 303k LX

4253 (Tonuary 36 20ab) (percurtam) and Clack v. Sweene)
o7 WS, 303 L84, 2 (57, 2095 U5, LEXTS 441 (ovember
24,3035 (pre curte) | are I‘n+€rv€m\riﬂ errtumstnces of o
Subri‘om‘\'\‘a\ or COY\‘h\D\\,‘% 6@123( Wﬂ(\(‘WV\’\‘l\ﬁ e rem\mj oF
oy petikion for writ of cetiorac
]:ir.s‘l'j v Cooter + Gell v. Hartmarx Car_p, 49l hs.384,40S,

o $.C+ 24d7 100 L.ed. 24 354 (1aap) Hhe. Court haldk, Tadlis -
tridk conrt would necessari \D obuse ite discrebion i 4 based
S w\.‘tg on an errdne ous i OF‘PNL lawo or on QL c(wr{b er-
oreas assessment of Fhe evidence.The Court re ecakedtis
holding i~ Koo v. Undled States 518 15,81 100 |11l 5.t 2035,
135 L.kd. 2d 392 (1946) (1 diskict court by defntiom abuses
e dlseretiom when & oakes an eccor of law .)(c‘Tf.‘/\j

(_«P_i_{" 3, ,a‘l‘ "“)Y), And most f‘ﬂcer\‘ﬂb N k@mp % Mn‘r\v@A?’t‘cﬂrﬁ)
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5AL W3.528 14X S.CH 1BS 213 L.€d. 24 Q0 (3022 the Court
defined that a\)‘wlf)u ecror of lawo or fod constituder a
Y ickaky Wit Federl Rules of Civil Rocedure (20 (b)),

T rvyhiely and peo ceduralle corceck Bule GO(LY (1Y mp -
+on )OlemLEA by the diskrict court on Ockobe 31,203 )fa”@_rjed
orcors of law and Fack MWrm'r.\,:ﬁ relief Gomthe dister et
conts ecrontous December | 8,303 )‘Méﬁmm‘l' o(@nb.\nﬂ mjﬁ'rr}
fedoral habeas petikon s Fime-bacred . The district conet
COv\sp:cMouc,b fuiled o app(b gbvem.‘r‘\slau) to M claims oF Stake
nferfrenct | and fwo () newls, Aiscovered Ractual pred. cofes,
under 38 wS.C. $aa (DN (BY and (D). Tn ordlar o progects,
apply 2B L.S.C T4 (DB sad (DD, P dictrscd court
was sj‘_r&ju%é’\\b ob\.‘ﬁf\fd_b estublizk +he date (5) H\ﬁ%%gp_
el myy 002 ytar LirbokiDns {Mm‘ocA under &8 ks § a2 (d)

(1Y The distelet court failed o peﬁ%m i min elorlal OMZ) ,
Th Kloin v.Markin 2030 U.S.LEXTS 100,44 WS, L.W.333L,
203t (X 43538 (Tonuary 3, 203l (per Curlam) - decided +he
Same Ac«jﬂ% Court dented Moy Feir.‘)f"o«\ for wert of cectiooacy -

He Conrt shed * Dadey the Pedderrorism and Effectire Realh

Pem\J(b Act of 89t (AEDPR) .. Aedem| conrts are Au\){ubomi

——l-o C.)MP\b IA)‘TH\ AEDPP( l a/\A W{.}\ﬂ% 3(%/\4:361 Summo\{bjl}djmeﬂl‘
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when the lower courts Rave J?/)o\f‘,'co\ fro 4he le AeDPA
assigns . See g, , Clack v. Sweeneyy, 60T U5 333 L.€d. od

151 (Q\D}f)[Pef‘CM(‘Mm) . TRis s such a case .”(q'uff\tw‘ In pamL,

ermphasis added ).
m3 casd I's a‘So SMLL\C{ case . /BD‘H\ ,H\Q AiS"‘réﬁCouf{‘ a/\A

bR Checuit | conspieously failed to agply 3B u.5.c. Faa4d(dX D'
p(a.‘n ﬁa‘*u*vrymand«(‘{ — ard i Courts 5ov&‘m‘:\_ﬁ lowo - in mak-
inj their deterenlnations Bt o () ey fedoral habegs M.')m'm
was e - bareed 5 G T faled 4o show that jursts of reason
tould Jobate Lohether 4he distoieh conrt abused it discretion
ia olew}w relief from Hs Docomber 18,2033 Judsment under

Rule G0 (D)) (i) ) clavas A not doserre e/\cowajeme/ﬁ-
to proceed fucther (At Ciruit hid not make this deferminativn ).
The 3"”"”@ shabude 38 us.C.§aadd(d) (1) Stabes -
l-year period of Linitabdns shall applis to an applicativn for o
wich of hobeas orps by 4 pesson i C“Yh’dy pussuant 1o o
Judoert of Stube couct. The Limibations pariod shall cun from

the \atest of - |
.,.[6)‘{'\\2 u\ml:( /IN u))\}LL\‘H\Q fm(led.‘mwf o Pll.'(\j an app”crﬂr"fph
(‘M(A‘-?d‘ l'_:lj S‘l"{}‘k GICHDr\ I~ \/;Dla‘l‘il‘)f\ 0‘F‘h\Q CO’\J"”\‘"‘\Z")’\(&V\ ol lau)juﬁ

fho Warked Studes is remoned ,1F e apéylr‘{,a/\‘f was P{*@MM
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‘\Cl"bm WC’I@ 5\9 5|Ad-\ S‘]‘a‘l‘é aC'h'Dr\,
(DY dake  on whith Yo fachual prCJ-‘w\ﬁ of the clatm or clovms
presened could have been discovered Hhrough N exercise of due db-

]x‘ﬁer\& .” (a“uokd A poct emphasis added ). 28 u.5.C. §23:04(d)()(B)end
(D). see also l‘ﬂ“@u?ﬁ?-‘f\ v. Rekins 564 4,5.383 388 389 ,133 S. ct,

G2y 185 L.edh.2d 1019(x003) (T b prtition _a_llvgg Mwb Aiscov-
ered evidence however, the ﬁl‘vj Aeadint is one year from the
dote on whith the Pactual pmd.‘wﬁ*& of B claim o clavms ppeseml -
24 could hove been d.‘scomM‘H\erk D oxercise of due il (’,hC(,i

62014 (D(DD). ) (tmphasis cudded).
The distmcd conrt Lonspi(uouylb £iledto qppl?'H\Q jovt’m.‘ﬁ [aw
when 1+ e nat calculate the one year [tmrbad ton s ’oem'oﬂi froenHhe

dake () alleged] by e ~ November 33,5001 od Masy 12,3033, Had the
histerd conrt cmv\p\iebl with the madate of AEDPA )and oyzpl»@d the
governini lawo using either of these dates Y FQ‘I‘#*W[M wonld be
i'_’\i“_qg' see Saazar -Limonv. City of Houston ,SB1 U-S. 246,247
131 5. 61217, 2017 WS, LEXIS 3627 (3017) (Wt mayy gount review

£ the lowtr conrt Cunsp:‘(moufb falled o r4p(ﬂp ajz)\*fm.@ !‘eﬂﬂ'
2ol 10 (Tushae Alito, wibh whom Jushics

rule . Seethis Courts
/ﬂ\omas)'m}\eo‘ ,Cm\tw‘n‘i\b ».AM ()(Pm‘(/t\ of CU“HD (\a(\'.),

Moo, He distrct cowrt CUASFP(iMOUSb‘pa;IfJ +b oppb V)

4,

et



Fodrg) Rules of Civl Procedure , and the Rules Governing Section 225
Cuses - Rule o o Responderts admissions adwited by defaul -asa
matkee of law - during the dhis Covery M bi, R distict conet,
e poas « deashie departure from the prineiple arf’pomtz;, presenta -

Fon. Sec Clark v. Sucenery, . , 60 5.7 (303§ X per curlinn).

Co MpDMn{)lﬁﬁ He Aistrict conrks COY\S)/)?LMDM\'D drastic prar)mre
from the principle of party preseatotion, i+ fucther departed fromthis
ple wien oF wled o hold RQSFONI{’/TI‘ b s inthal burden of

Pl&al)\‘/_\ﬁ (ANA ‘2{”01/'"\9 fl'f a‘Pf“pmm—\' XA s"rﬁwt( U'F L‘mi‘l-a'\‘,‘W\j a‘@&f\f{
and )‘gﬂUNA dispositive roakerial fadks jevidence  and o\/\f)umenjrs

( defenses +o Responde bt affirrngtive clefonse ) Prat dlefeat Rosporderc
abirmating defonse . (1. )Kes;)w\a/\\; admissions K(?Sfbr\c‘ﬁ/\)f; i -
Nlpneseﬂjm%‘w\ A Be dake P Aest ‘Fac{‘ha\{)r@mcmh was discovered ;
Py fBdout of Backs and exhibits shuwir\jﬁa dates T o~ fact dis-
covered Hha Fwo (3) factual predi cotes H\rvhﬁ)\ due d.'!,‘jend _
Novernber 33,3031 and May) 13, 2033 ; eaLu{JrthL estoppel | judicial
estoppe Jestoppel by srlence and Fronduleat concalment mgume/\h’),
Ser. Thlan v Cothon  $72 WS 6SD 654, 6L 139 S. G 1861, B8 L. €424
Bas (a0 (pe- curarm) (We ixtervene becanse the gpinim holow re -
Pecks a cdear mixa pprd\cns\‘or» of Shrrnarsy )'w)ﬁmeﬂ)r churdacd s

o Lkt of onr {)rﬁ(@ﬂ‘@/\‘\ﬁ}))amd (T agree that Fhere are genuin

0’) MNACY
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fSSHQS mcma"\fep}a\ Lock and Pt Fhis 1S a Case ya whith s‘umma\,\b
J‘ud:)mtrd' gkoulcl m:ri’ have been 3MM)(‘1UO’£UIG~ pﬂu‘" ~:ﬂ4§"’)c&

f-\m‘t)]wfﬂ\ whom Jushice Scalia J‘Dl;\f )(;DY\CU(‘N‘@ A Jul{l) m(’/\f"),

See also, Melsonv. Alkn 1305.6:3441,177 LEdad 1DB) 201D US.
LexTs 513 (o) Fed R, Cv. P30, 81 Ordar dated Turt07,2033.
Therefore ) - anyut He cowds recent dacision in Clack v.
S_u_:@?%e 0" 151,146 S e 1t 233 LAY iS’*’J(;\o;»r)(/xrcursam)
Suppw)cj andl Va\u‘da‘)‘ej Py azﬂume«\’h =+ both He d iterdt conet

and Fifth Clralitin oy timth and prvcedumlB correct ul
$9(e) poion, GO(E) (1) mikion  ond Mokions for COA TFP, und pe-
Mar.hﬁ 'n The N Coreuit - Pt e c“fhw‘t‘l’ Cow‘} Vr‘b,a—lwl
the préncig. o porty presentation 1ohen 7 assumed o defonsine
pofl'\'\rQ forr Kespondent Jab ndring The admiss s Ifﬁa\b ob -
me\ul clv\m‘z\\_z) He cl\'sww’rb ocdere !)j-H\e Atk couet,

W.&kvﬂ* a_n% GNSWES DBﬁ cl‘»'o»\) mv‘\‘iby\ﬁ)r QA {)rr‘?e}“iv{
order ,00 moh'or\ +o wrihdrow £rom RQWDMQN]‘ )‘H\a oh‘_(‘fm‘cjr cour'}

Jekbispred s role ol neutra) achiter | and became an advocate
for K@spvmle&,wk% 3 overlovked and BY\DNA mekrial odmls -
§$t~n\f amll ev.‘den& ShowﬂB (Prw;‘@ ) Cvnx}f/\'u‘l‘wial m‘jH‘,r
W visleted ol thart e pﬂocea!um\ f\t&il"\\ﬁ Was weony .

By owlbokhﬂ Respondents filuce Lo condert 1 defuulted

Ghmissions ;‘3nor;\/\§ Hose admissions obtained dw@ conrt

b



ordured olis coveryy AJMD-'/\ﬂ My ‘i‘*'mﬂb aﬂ/*l(f)l‘owill’\f‘ﬂlb comect

Mokion +o Lompll and Obje chion Pareto 5 and arguing for Kespord -
g \J L

@»_@.L_ Pt T was MSn‘Sﬁ the Jixcovefb ordered )cmz' unl;‘mﬁ'@l \ &’D
+he Oll‘S{'m‘(/‘L cowtt as a ‘ﬁls\\.‘fﬂ PXPQJ:‘\'\‘OY\ /; Be disteret court

abused s Adiscretion ‘b cmsp»‘(uousfbwoa:l;vxj +o a(YP’j He
gov{rm‘rj ruleg andl ch‘ash(‘a”j AQPM{:QA from Hae PP'\’\C"PLL

of purhy presentotion | See ) Uarle v, Surtntny , 607 %, §

(Recause Pe Conrd of Pppeals dopacked] deamakic a“j B B
prenciple of pach, presentadion, we reverse )¢ also , Trump v,

Thinots 323 L&A 24 244 263-300 203" .5, LEXTS 4704, 144
$. 4. 43D (apas) (\j:y\ Our aJWAMrMI Sbr"em of‘aa‘)‘mrk‘cwl';‘pr\,
we Tollow fle prin c{p‘JL mt,aur)fb /)ne.wn‘\'ajro' Dz\': C‘arl( V\Smefiejl’))

607w —, 93 LEd M 17,159 ( 201257 (pe- CWMm)[;)M},mTj
Unded Stodes o. S.‘me_nj‘-Sm'A\\ S0 b.5.371,35, 14654 176 200

L. e 24 86 L (3030) . TF « PWB passes wp whatt seems o Us &
pro M}SI::? arjmmef\)r y UR do no‘} assu~L e robz, 074 ao(vucml-c.>

Hovia como’rb crked e Cowrts Govtrning lowo = just o
Hhe Court s on C'afkv\gweev‘?j M, - Iargu&ﬂ CCidn our
adMUSw}a‘ ibs*him o od J‘MJ\‘(M{D«\ ,wﬁﬁ)”bw the pn‘ndlolk of

: e s bt iom | Unded Shes v, Smenof?«fmﬂ 54 u5.37),
39¢... ) C{AA ;\IV\ owr al)W\MUb gbfkm ‘:r\ IDDH\ Cl'/{l &hA Crim .‘,ml

a.



Cases | in e Lost instunce ond o a,opeal e Hllow He Pp;,\c;‘o(Q
of party pnesen+a)rn'0m  That 5, we palD oo pacties 1o framethe
Fssuef for olzcis»‘!)m a‘r\A aSS:‘ﬁm + (ouﬁlf the roi.e mc r\eufm' r -
hiker of atters Hhe Parﬂer preferﬂjr ; [-reenlaw . Uaite) Ser}w,
56y Lg. 237,343, 13§ s. A aseq 171 L.edad 399 (R009).

Neither, # distor ot conrt or the Pt Cirontt | applied Hhese
2 despite oy 004 uendns l\nVD]Q\/\\ﬁ thelr

Aovtrning rules bo )
N’f'»‘(zﬁl i This was an abuse oF Alscrebion
st for o COR T spec."F.‘—cn” o\rgupol i~ Fhe PN

In ) gl
Cirend Hat B Cond oF Pppeals had m_%ﬁ: ensure Do dictrict
cont a{Jpl.'eA he correct stundord s ~ governing loww , See @(_v._
Vi | §63 WS 626, 939839, 131 S.chaos™ 130‘164.;@»” (>011)
(Burf a trial cout r_\l‘ﬁt F{f-pb be cocrect #ano{amd)mo( Hne ap-
peals conet ranst make cure It has occured ... Ateval court has
, but only when, it calls e game Lbﬂe m'jl\Jr

W,‘AQ, d\‘SCI‘d‘»‘OY\ when
). See also, Clack v. Sweznery | 007 4.5.1,8 (2035 (pur cnrdn)

pM\RS
(To pvf\‘ it Plﬁ}A‘b¥(j)Mr‘l"J can ba“f anu\ S+m"(£f ,H\% aloy\"fgewl a
N o hat, Lomax v Ot - Macyuet 590 S $95, 594, 140

z
¢ Cf 171,307 Led. M 13X (11)10)).
Theefort under 601’@/7\;‘/:9 law He PR Ciceurt abused s
Assecetivm When a CDf\SP\‘CMOWKB fuled '~ e a_f_u_f__ﬁ o ensure




he disted courf called the game Bb He m‘ﬂlﬂL rules, Asthe

Conrt is Hha rabions ‘ZXPDIM\AQ/‘ of our Rdoral law it dlecisions

on Aedaral tssues prust be OBQ@M . See Bank of Mova Seetin v.

Untked Stades 487 1,250,256 108 . ¢+ 3369 | 101 L ed. 24 358 (1988)
(... 4ederal courts hove no more diseetion fo A};@ ard e Kule’s man-
Adote than Jr‘nebdo bo di'lr\egwd (onstitutional o S’f‘a‘}ﬁo@ Provk.‘p\u)
(o)_qu A~ prtiatat pﬂ/‘{‘); a\so, I‘}\)“:‘nﬁSworH\ B T’b.ri_s}) S8 1.5, 183,099,

130 5.2105, (15 LEL2A 657 (3010 (EF courts areto regquire Hrat

others follow Ngu\mr procduces | courts must do so as well,) ;see
also | 33 moones Fedom) Prachie - Civil 551042

O Hhe didhnck court errone WSID Aisrmissed ) habeas petition
s unimeliy T ) ah;\? ard proeduvally orrect Cule S1(e) o~
Fon r{’;yuf’ﬁ"‘l‘fﬁ Be didric conct alkr or amend He Juc‘jmﬁﬂ'} v
CDNQ(}]\" ; n""f mnm‘p&ﬂ‘ errors &F\awo and ‘Fad ; .45 (‘lwrlb er-
coraous assessent of H evidence proseted | and obtaned  due:
fhe prou@A?nﬁ{ ; ks (/[PaS‘}a‘L AQPW('W‘? fromthe Fm'mc;lolz oF [MFIL&
Prfs’th’m)fioh; and The H’su\Jh‘r:é rean st s‘f\juf’}:‘al latnrred due o
dn‘r}r-‘r)t ( burjrs' ereots, H\MBD j-@&m barn"r:@ 4 Frwm H@ ond _‘Fﬁ-l_f‘
opprtuchy T aon entiled Fo recoint . S Bonister y Danis s90US.
soi |40 S.ct 1648 ;907 LEAIL S8 (N0ab), ot SOT.

As rﬂpe'ﬂt"“_&) W‘ﬁv&A , and backed up l:_l) 9av€rn.‘:\jlw\0) nD+
onlb WS ravy Cule $9(e) mwhon prouzdumlb propr )}_MJr +

q.

—



S\\ou\A howve bean ﬁr‘an*ﬁﬁ\ , See | Senith v. Alumax BXIrasions .Ih(.)
BLE Fad 14 (6’1‘C3r‘.|98q) ,alSD} Fortianp v. La, Log Home Co. )m
7

Fed Pppx. 343,300 nd n. 28 (S™Cir 301 ) (unpubliched) ciing Sty
v Alumax 968 Fd 1469, 1473 ($401989) (remandiing o cast o
Yo basis of a fule SGE) mobon for ha % of a”vw,'w te dlistrict
coor{‘ s rule on confeshions had dﬂf?vl"wslb fanled 4o address),

Ars agued in iy subsequant e G0() () eoshion | Ho district
CD*A* MW‘-PL@@\D rei§ fff’h{h‘m{’cl owz{ l"ﬁ{\()r‘?ﬂ( cloar arﬁum(’/\h’ ﬂ&j@nfi(é‘ )
nistuted fucks \CV\O\ cl)“‘\SPl‘(MDMdj falad b ("Féjlj Aowrning | aw +p
o Rule <1 (0) wotion . Most obvions of which was He dishet courds
Conspituons facluet o address " C\r‘gumt’i\’l' C-Or\cem.'/\ﬁ i falvre fo
qzévlj jawpinj |l to eshablick He 1LN‘%4?/“ date(s) unde~ 28
sl 52 () (1) (B) and (D). Tinstead | in ks October 3] 202
Aeniol of o Rule DB (1) oo Hhe Aistriot court erron.eou:lé
m‘(jMA Uost T had conested ks ol 4imelines Aoderom nahion nde~
15 us. (. §aahl (D (D (R) Thie vaantfest error of fuct along should
oo baen eho\l\ﬁ\ Girhe BN Cirenttto 0632 and pevnand

Morore, th dighact court Lo«\sP,‘(uom]b fuled +o app’j Govern -
,*,\ﬁ b Circust pr&thﬂﬂ‘\' (ppec.exlm‘}) tv iy clarmed errors. Under
oo FAN Credt precedent Y has heen determinggl Phat filupe
1o addroct ke legol ﬂﬁf}\»‘.m{v\)(_( ' un obuse oF d¥screion warrast -
;?hb revtrsal to the Mt court . See Sl | 563 F.0A H(n‘(,

10.
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1T (55C3-.1989) 5 Gorzdans 514 Feds Appx, 292,300 andn 28 ( 5t
C.‘naf)i"‘)(unpuws}»ﬂbf). The chistrict CDW‘}" consp,‘(’ucu:l\«? ‘F&J&{ +o
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