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QUESTION(S) PRESENTED

QUESTION No. 1: Is a criminal defendant deprived of his rights
under the Fourteenth Amendment to the United States Coustitution

to file a pro se brief after appointed coumsel has filed a no-merit
brief pursuant to Anders v. California, 87 S.Ct. 1396 (1987) when
the record before the appellate court contains no evidence that
appointed counsel provided the defendant with a copy of the Anders
brief and informed the defendant of the right to access tne
appellate record and file a pro se brief?

QUESTION No. 2: Is a criminal defendant deprived of his rights
under the Fourteenth Amendment to the United States Constitution
when the State appellate process contains no adequate safeguards
and protection that ensures that upon the filing of a no-merit
brief by appointea counsel pursuant to Anders v. California, 87
S.Ct. 1396 (1967) the defendant was provided with a copy of the
brief and was informed of the right to access the appellate
record and file a pro se brief?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appéars at Appendix to

the petition and is

[ ] reported at : ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

M/ For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _B to the petition and is

[ ] reported at : ' ; or,

[ ] has been designated for publication but is not yet reported; or,

M is unpublished.

The opinion of the _Fotirteenth Court of Appeals court
appears at Appendix __A.__ to the petition and is '

[ 1 reported at ; or,

[ ] has been designated for publication but is not yet reported; or,

[Vis unpublished.



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was :

[ 1 No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A . -

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

_ V{For cases from state courts:

The date on which the highest state court decided my case was _July 30, 2025
A copy of that decision appears at Appendix _B__.

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Fourteenth Amendment United States Constitution, Section 1: All
persons born ot naturalized in the United States, and subject to
the jurisdiction thereor, are citizens of the United States and

of the State wherein they reside. No State shall make or enforce
any law which shali abridge the privileges or immunities ot
citizens of the United States; nor shall any State deprivedany
person of life, iliberty, or property, without due process of law;
nor deny to any person within its jurisdiction to equal protection
of the laws.

Rule 48.4 of the Texas Code of Criminal Procedure: In criminal :a
cases, the attorney representing the defendant on appeal shall wi
within five days arter the opinion is handed down, send his client
a copy of the opinion and judgment along with notification of the
defendant's right to file a pro se petition for discretionary
review under Rule 68, This notification shall be sent certified

- mail, return receipt requested, to the defendant at his last
known address. The attorney shall also send the court of appeals
a letter certifying his compliance with this rule and attaching

a copy of tne return receipt within the time for filing a motion
tor rehearing. The courtc of appeals shall file this letter in its
record of the appeal.

w



STATEMENT OF THE CASE

From a Judgment & Sentence of Conviction entered by the
56TH Judicial District Court of Galveston County, Texas, in
Case No. #17-CR-3031, Styled: The State of Texas v. Shannon
Bernard Jackson, appeal was taken to the Fourteenth Court of
Appeals for The State of Texas, in Case No. #14-19-00229-CR,
Styled: Shannon Bernard Jackson v. The State of Texas. On October
15, 2020, the court of appeals affirmed the Judgment’& Sentence
of Conviction in an unpublished written opinion. (Appendix A).

On direct appeal before the court of appeals, Petitioner's
court appointed counsel filed an appellate brief on behalf
of the Petitioner in which counsel concluded that the appeal
was frivolous and without merits. The court of appeals held
that the appellate brief submitted by counsel met the requirements
of Anders v. California, 87 S.Ct. 1396 (1967), by presenting
a professional evaluation of the record and demonstrating why
there were no arguable grounds to be advanced. In the mist
of this finding, the court of appeals held that a copy of counsel's
brief was delivered to the Petitioner, and the Petitioner was
advised of his right to inspect the appellate record and file
a pro se response to the brief, and as:6f date, that more then
60 hdays had passed and no pro se response had been filéd.
- (Appendix A).

The court of appeals or the State of Texas, has not implemented
any procedures within its appellate process to ensure or that
enures that a defendant in face of an Anders Brief has in fact

received a copy of counsel's brief and was informed of the



right to file a pro se response.

There was no evidence or modicum of evidence in the record ¥
from which the court of appeals could have made a factual
determination that the Petitioner did in face receive a copy
of ¢ounsel's brief and was informed of the right to inspect
the apellate record and file a pro se response, other than
counsel's bald assertion that he had sent the Petitioner a
copy of the brief and informed Petitioner of his right to file
a pro se response.

Petitioner sought review of the decision delivered by the
court of appeals with the Texas Court of Criminal Appeals (CCA).

The CCA refused Petitioner's Petition for Discretionary
Review on July 30, 2025. (Appendix B).

Before the CCA Petitioner rélied on the decision issued
'by the CCA in Kelly v. State, 436 S.W.3d 313 (Tex.Cr.App. 2014),
that a court of appeal commits error when it allows a defendant's
court-appointed counsel to withdraw declaring the defendant's
appeal to be frivolous without first satisfying the defendant's
express request to gain access to the appellate record in order
to meaningfully respond to the Anders Brief that was presented
on the defendant's behalf by his court-appointed counsel.

The CCA in reference to the authoritative decision delivered
by the United States Supreme Court in Anders v. California,

87 S.Ct. 1396 (1967) im Kelly:stating that a court-appointed
attorney who files an Anders Brief must fulfill a number of
additional functions, Hé )must write a letter to (1) notify

his client of the motion to withdraw and the accompanying Anders

]
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Brief, providing him a copy of each, (2) inform him of his

right to file a pro se response and of his right to review

the record preparatory to filing that response, and (3) inform
him of his pro se right to seek discretionary review shoubdd

the court of appeals declare his appeal frivolous. To this

list the CCA added that appointed counsel who files a motion

to withdraw and Anders Brief must also (4) take concrete measures
to initiate and facilitate the process of actuating his client's
right to review the appellate record, if that is what his client
wishes, @ahd that the most time-efficient method to facilitate
this right of review is to require that, at the same time that

he files the motion to withdraw and Anders Brief and carries

out the notification functions (1) through (3), listed above,
appointed counsel must also notify his client that, should

he wish to exercise his right to review the appellate record

in preparing to file a response to the Anders Brief, he should
immediately file a motion for prosse access to the appellate
record with the applicable court of appeals. Additonally, appointed
counsel should include in his letter to the defendant a form
motion for this purpose, lacking only the defendant's signature
and the date, and inform the defendant that, in order to effectuate
his right to review the appellate record pro se, should he
chosose to invoke it, he must sign and date the motion and

send it on to the court of appeals within ten days of the date

of the letter from appellate counsel. Counsel should make sure

to suply the defendant with the mailing address for the relevant

court of appeals, and at the same time, appointed counsel should

6



notify the court of appeals, in writing that he has completed
the foregoing requirements.

Before the CCA Petitioner argued that (1) He was deprived
his right to file a pro se response because he was never properly
notified of the right to review the appellate record and file
a pro se response by counsel, (2) The court of appeals erred
by granting appointeddcounselfs motion to withdraw declaring
the appeal to be frivolous because it determination of the
matter was not based on the requirements and method of review
set out in Kelly, and (3) The evidence wasAinsufficient to
support the coutt of appeals determination, because there was
no evidence or sufficient evidence to support a finding that
appointed counsel met the requirements of Kelly and notified
Petitioner of the right to rewiew the appellate record and
file a pro se reéponse. |

Prior to the filing of Petitioner's Petition for Discretionary
Review, the CCA granted Petitioner habeas relief, allowing
Petitioner to file an Out-of-Time Petition for Discretionary
Review, because appointed counsel fail to inform Petitioner
of the right to file a Petition for Discretionary Review. In
re Jackson, 2025 Téx.Crim.App.Unpub.LEXIS 141 (Tex.Cr.App.

Apr. 23, 2025). Notably, this was one of the Kelly requirements,
that appointed counsel inform the defendant of the right to

file a petition for discretionary review.



REASONS FOR GRANTING THE PETITION

Review on a writ of ceértiorari is not a matter of right, but
of judicial discretion. A petition for writ of certiorari will
be granted only for compelling reasons. Although, the reasons
listed in Rule 10 of the Supreme Court Rules are neither contrblling
nor fully measuring the Courtﬂs discretion, as they indicate
the character of the reasons the Court considers in granting
review, Petitioner argues that review should be granted in
this case for the purpose of determining whether a defendant
is deprived of his right to file a pro se brief after appointed
a conasel has filed a no-merit“brief as contemplated by thé
decision delivered in Anders v. California, 87 S.Ct. 1396 (1967),
when the record contains no evidence to support a finding and
conclusion that appointed counsel sent a copy of the brief
to the defendant and informed the defendant of the right to
access the appellate record and file a procse brief, by the
reviewing court. Petitioner argues that the court that rendered
judgment has so far departed from the accepted and usual course
of judicial proceeding as to call for an exercise of this Court's
supervisory power under Rule 10(a) of the Supreme Court Rules.

The State appellate court's mere reliance on appointed counsel's
bald assertion that he provided the Petitioner with a copy '
of the Anders brief and infofmed the Petitioner of the right
to access to the appellate record and to file a pro se brief
is coﬁstitutionally impremissible absent any conclusive and

probative evidence or record support. It is argued that a court

cannot accept an attorney's bald assertion on a critical or



disputed issue absent any evidence in the record.
Petitioner argues that bhis Court should determine whether
his rights to Due Process under the Fourteenth Amendment to
the United States Constitution were violated because the State
does not provide an adequate safeguard or protection that ensure,
that upon the filing of an Anders Brief by appointed counsel he
wasaprovided with a copy of the Anders Brief and informed of
the right to access the appellate record and file a pro se
brief.
For instance, Rule 48.4 of the Texas Rules of Appellate
Procedure provides, that: "In criminal cases, the attorney
representing the defendant on appeal shall, within five days
after the opinion is handed down, send his client a copy of
the opinion and judgment, along with notification of the defendant's
right to file a pro se petition.for discretionary reviewiunder
Rule 68. This notification shall be sent Certified Mail, Return
Reciept Requested, to the defendant's at his last known address. The
attorney shall also send the court of appeals a letter certifying
his compliance with this rule and attaching a copy of the return
receipt within the time for filing a motion for rehearing. The
court of appeals shall file this letter in its record of the appeal."
Thus, by virtue of Rule 48.4, the State afforded a defendant
adeqgaate:-protectionnand safeguard to ensure that a defendant
is informed of the court of appeals decision and right to file
a petition for discretionary review. The Texas Court of Criminal

Appeals has held that the non-compliance of an attorney with

Rule 48.4 is>prima facie evidence that the defendant was not



informed of the court appeals decision and right to file a
pro se petition for discretionary review. Ex Pérte Valles,
667 S.W.3d 806 (Tex.Cr.App. 2023), and Ex Parte Johnson, 690
S.W.3d 302 (Tex.Cr.App. 2024).

Unlie Rule 48.4, Rule 38 of the Texas Rules of Appellate
Procedure regarding the requisite of an appellate briéf affords
a defendant no protection or safeguard when it comes to appointed
counsel's filing of an Anders Brief. Further, Rule 38.1 of
the Texas Rules of Appellate Procedure contains no provision
allowing appointed counsel tile a no-merit brief or to argue
that the appeal is frivolous. .

Notably, in Anders this Court granted certiorari to determine
the extent of the duty of a court appointed appellate counsel
to prosecute a first appeal from a criminal conviction, after
that attorney had conscientiously determined that there wass
no merits to the indigentfs appeal, which ledito the authoritive
disposition of an~indigent defendant beingo>provided with a
copy of the brief and being informed of the right to access
the appellate record and file a pro se brief. However, this
Court did not authoritively assign an adequate safeghard or
protection to ensure how the defendant was to be sent a copy
of the brief and informed of the right to access the appellate
record and file a pro se brief.

Awareness is given to this Courtis decision in Smith v.
Robbins, 120 S.Ct. 746 (2000), that the State’s are free to

adopt proceedures for determining whether an indigentfs direct
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appeal is frivolous, other than the procedures set forth in
Anders, so long as the procedures adequately safeguard the
defendant's Fourteenth Amendment right to appellate counsel.

In Anders, this Court merely set out what would be an acceptable
procedure for treating such appeals that has been determined
to be frivolous by appointed counsel.

The Equal Protection Clause of the Fourteenth Amendment
to the United States Constitution largely coverge to require
that a State's procedure afford adequate and effective appellate
review to indigent defendants$s A State's procedure provides
such review so long as it reasonébly ensures that an indigentﬂs
appeal will be resolved in a way that is, related to the merits
of that appeal.

There is no statutory provisions in place in the State of
Texas that permits the filing of a no-merit brief by appointed
counsel representing an indigent defendant, and there is no
statutory provision or procedure utilized in the State of Texas
that adequately protects and safeguards the defendent{s right
of access to the appellate record and filé a process brief.

The Texas Court of Criminal Appeals, aithough, has set forth
an authoritive decision in reference to this Court{s decision
in Anderson, that is derived from the case in Kelly v. State,
436 S.W.3d 313 (Tex.Cr.App. 2014), The Texas Court of Criminal
Appeals held that a court of appeal commits error, when it
grants a court-appointed attorney motion to withdraw and declaring
the defendant's appeal to be frivolous without first satisfying

the defendant's express request to gain access to the appellate
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record in order to meaningfully respond to the Anders brief

that was presented on the defendant's behalf. Although, the

Texas Court of Criminal Appeals labeled a number of requirements

to be fulfilled by appointed counsel upon the filing of an

Anders brief, the requirements do not compare to Rule 48.4

or comport with Rule 48.4, that would pnewide an adequate safeguard
and protection to ensure that a defendant is provided with

a copy of the brief and informed of the right to access the

appellate record and file a pro se brief.

The problimatic resolution of the matter by the State éourt
of appeals, and review of the decision delivered by the court
of appeals by the Texas Court of Criminal Appeals that is the
State's highest criminal appeilate court.

In this case, the-court orf appeals determination that the
Petitioner had been provided with a copy of the Anders brief
and was informed of the right to 4dcéess to the appellate record
and file a pro se brief hinged on the bald assertion of the
appointed counsel, that he had provided Petitioner with a copy
of the brief and infopmed Petitioner of the right to access
the appellate record and file a pro se brief. This assertion
was never ascertained to be true, as there is no provisions,
procedures, or process in use to ascertain the truthfulness
of the bald assertion averred by appointed counsei. There is
practically no safeguard or protection to ensure that anddfendent
in the State of Texas is afforded the opportunity to access

the appellate record and file a pro se brief upon the filing

of an Anders brief by appointed counsel. As, argument to the

13



Texas Court of Criminal Appeals, that the court of appeals

erred, ~ifinview of a compliant that the defendent was not allowed
to file a pro se brief because he was not provided with a copy

of the brief and informed of the tighbiof access to the appellate
record and file a pro se brief is merely a complaint subject

to the discretionary process of the“Texas Court of Criminal
Appeals.. Thus, a criminal defendant in the State of Texas

has no recourse during the appellate process to complain of

a right that was not accorded under Anders.

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

150 L=/ )~

Shannon BerpArd Jackson

Date: September 29, 2025
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