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CASE SUMMARYThe district court did not abuse its discretion in denying defendant Nock's request to 
substitute counsel less than two months before trial because the magistrate judge acted within her 
discretion in determining Nock hadn't demonstrated justifiable dissatisfaction with his appointed counsel.
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Opinion

Opinion by: ARNOLD

Opinion

ARNOLD, Circuit Judge.

A jury found John Nock, Brian Brittsan, and Kevin Griffith guilty of several counts of conspiracy and 
wire fraud stemming from their participation in an investment scheme, and the district courtl 
sentenced each of them to a decade or more in prison. On appeal, they challenge several aspects of 
their convictions and sentences. Finding none of their challenges persuasive, we affirm.

According to the indictment, the three defendants carried out their scheme through a purported 
investment firm known as The Brittingham Group, which we will call "Brittingham." Nock and Brittsan 
were alleged to have solicited investors to give Brittingham large sums of money, and in return, they 
assured the investors that they would receive large returns quickly. For example, the indictment 
notes that Nock and Brittsan promised returns reaching "as much as 200 percent or{2025 U.S. App. 
LEXIS 3} 300 percent within 20 to 30 days." The indictment explains several ways in which the

CIR.HOT 4
© 2025 Matthew Bender * Company, Inc., a member ofthc I.e.xisNcxis Group. All rights reserved. Use ofthis product is subject to the restrictions 
and terms and conditio is of the Matthew Bender Master Agreement.



“n“ Bigham's office was 

history of successful investments, and that the inv“?ors?mone! Imestn’ents'that Brittingham had a 
convinced investors that their monev was nnt J X? ? was not at risk- One waY they 
third-party letterhead, including the letterhead of finanHai r/'?9 them "fraudu,ent letters on 
convinced investors to part with their monev the indW^lT^ !°nS'" °nCe Nock and Brittsan 
investors to send money to accounts that others in thaTX co"t.lnu®s> they would direct the 
transferred the money through a complex web of bank acX^ they "then

when theythe "ndiX^^^^ the ™neV theV expected, and

told the victims in order to conceal the fraudulent natur th h . ° Craft the Stories that they 
collaborated in drafting misleading communications(2025 U s? Je ® defendants allegedly 
investors hadn't received what was promised and thav ' P?•’ LEX ® 4) offering excuses why 
high-level government officials were involved in delavkia transa?? 'meS ^lsely c,aimed that 
would be safely returned to'•"vastors^on^of'the^rwesto^hm^*?  ̂° jthat money 
gains, and most,never saw the return of their contributions All told th’a h I .eived any ‘"vestment 
obtained more than sixteen million dollars from invXtXaA * d’ ,th defendanfs allegedly 
with conspiracy to commit wire fraud see 18 U S C S 1340 n reSU ' ?aCl?defendanl was charged 
1343, and conspiracy to commit moneyTaundenno sle id 8 STn ° '?Ud' See §
additional count of money launderinq see id 6 1957 and th 956 h^’ Nock was also charged with an 
proceeds derived from the scheme § ' 9°vernment sought forfeiture of

court to afford his new attorney“m tolSS. " a,nOlher altorne>'' He als° asked 
^s^orne had not cornmum^tXl^m him nw^Xspkefhe upcwnino tria^anrt he°Ck ad|'laedJhat 

Osborne had not providedf2025 U S Ann si ■ 9 9 t ial, and he complained that

B^aSSESS-

' O*boma a,so advised that, once the government provided witness and exhibit lists in the 
aXe9d^Pcm^mh9?in9°Ur meetingson a significant basis." In short, Osborne

m m In Sp,te °f he voluminous discovery, this case is straightforward and as 
counsel for Mr. Nock I am fully prepared to try it." ynuuiwaru ano as

The district court referred Nock’s request to a magistrate judge2 who conducted an extensive hearina 
where Osborne and Nock reiterated their positions{2025 U.S. App. LEXIS 6} on the matter The 9 
HS n h96 ultl™ate|y deniad Nock's request. She told Nock that "it cannot be laid solely at the 
feet of Mr. Osborne that you and he have not gotten together" as much as Nock would have liked. It 
also appeared to her that Osborne had been working on the case by "meeting with counsel talking to 
the government, reviewing discovery, those sorts of things." The magistrate judge also noted that in 
her experience "Osborne is an effective counselor," particularly in criminal cases, who is 
experience^]," "smart," and "canny," and she recognized that she had "to keep the train on the 

tracks and to prevent delay." Believing that Nock and Osborne were "on the cusp" of "rolling up 
[their] sleeves' to prepare for trial, she told Nock that he had "the right counsel to be ready fortrial,"
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SgS un^dal  ̂h'S reqUe5' '°r "ew “UnSel lf ,he -eumstances changed. He didn't 

«==?“====
counsel must weigh several concerns includinn "thA nOOH ~ f C 9 motlon for new

^cusTvIolton^ R"'a 59<a) iS a ""onjurlsdicuonar waiver provision- and th™we may 
<8th Cir MW which N h° 'ntereSIS °*jdS"'Ce' See Uniled Slales v- KeSe< 774 F.3d 434 439 
(8th Cir. 2014), which Nock encourages us to do here. But even if we agreed with Nock that th! 
LEX^S SHhemT T^86 d'S failUre to object’ Nock would not prevail because{2025 U.S. App 
LEXIS 8} the magistrate judge committed no abuse of discretion here. PP

"Whether to grant a continuance and substitution of counsel is a matter committed to the sound 
discret on of the district court." United States v. Harlan. 960 F.3d 1089, 1091 (8th Cir 2020) In fact 
the district court s discretion is at its zenith" when a defendant seeks to replace counseflhorily 
before trial See United States v. Cordy. 560 F.3d 808, 817 (8th Cir. 2009)PThough there's no V 

zrszzra de,ay ,ac,ic'he did su99esi “*
i[.cffmhpISlrate/U?9e4acted Within her ample discretion in determining that Nock hadn't demonstrated 
n cn'ab e dlssatlsfa,;tlon Wlth Osborne. There was no irreconcilable conflict or complete breakdown 

fnr n?hmunicta T N°C? and Osborne might have shared different opinions about the time needed 
for Osborne to digest the case and formulate a defense, but this seems to reflect "the reality that a 

accu.sed °J ls often genuinely unhappy with an appointed counsel who is nonetheless
n 9 3 9°°d J°h See Barrow’ 287 R3d at 738- The magistrate judge was also familiar with 
Osborne s record as an attorney and believed that he was the right person for the job notwithstanding 
Nock s concerns. Telling too is that Nock didn't renew his request{2025 U.S. App. LEXIS 9} for new 
counsel before trial began, as he was invited to do if the circumstances suggested that Osborne was 
not in fact rolling up his sleeves to prepare for trial. We see no reason to second-guess the 
magistrate judge's decision. y

In a related contention, Nock says that Osborne rendered ineffective assistance both before and 
during trial. As he acknowledges, though, claims of ineffective assistance of counsel "are usually 
best litigated in collateral proceedings." See United States v. Ramirez-Hernandez, 449 F.3d 824, 
826-27 (8th Cir. 2006). Review on direct appeal is appropriate "only where the record has been fully 
developed, where not to act would amount to a plain miscarriage of justice, or where counsel's error 
is readily apparent." See id. at 827. This case presents none of these circumstances cf. United 
States v. Harriman, 970 F.3d 1048, 1060-61 (8th Cir. 2020), and so we decline to consider his 
ineffective-assistance arguments.
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abuse or discretion, but sfnoe Nook did no? ?me v XcU??£ eViden,la'V rulln9sa" 
testimony, we review those miinnc nni. r i • objec to tbe relevant portions of Nantze's 
379 (8th Cir. 202^To XTS “? Sla,6S V' Assart 8? F.4th 376,

that there was a clear and obvious error that affected hk° US‘ App‘ LEX,S 10) must show 
fairness, integrity, or public reputation of the process See ?d "9hte Ser,0usl'' affec,ed the

“a,ter lhe re*evant
more rhetoric than reality. For example' Nock Xs?hat ItortS,enza,lons of Nantze’s testimony are 
and his co-defendants guilty. In support' Nock ,old ,he jury t0 "nd blm
unindicted people as "co-consoirators" whn Ut tha Nantze referred a few times to three
never said that these unindicted people were conspHnXith Nock* Ad H.rittingham- But Na"tze 
consistent with Nock's theory of the case Nock didn't riknntl h? And hlS comments were actually 
money; rather, he argued that others had duped both hSnri l? mvesJors were cheated out of 
colorful language used in Nock's opening statement at triaMh^th inv®stfors' To borrow the more 
with sharks and they got bit." Nantze's infreauZnt mlnV/ ’/h three defendants "went swimming 
at most a view (shared by Nock){2025 U S App LEXIS 111 fCh°’conapirators bein9 involved reflected 
investors. For much the same rea^n ,*» that nefarious actors had tricked
investors as "victims." At no time did he sav thaUhei^^3^6 occasional|y referring to some 
defendant. Nantze's incidental references to the "victims" f 7 W^e Vlbtims of Nock or anY other 
said to have affected Nock's substantial riohte pvp? • 'n he clrcumstances cannot be 
Nrst place. See «erf in the

"tan describing Nock’s

a^dSn^^reX^L^e^

any necessary determination by the jury." P Sentat,on' they do not state a" opinion on

characterization of Nantze's testimony is a stretch. For another, Nock was free to cross examine
ntze regarding portions of the agreements that he wished to highlight. We see no plain error here.

The final evidentiary challenge we will address specifically is Nock's contention that Nantze was 
that niir cm'Ft hoc "heiAo L. s* *i r . stify to what he believed they illustrated. It is true 
IvH • - h „ beancskeptical of lay testimony from law enforcement officers 'interpreting' 
Z/ese250e; 3T30 XSir\Dnn^ |97p R3,d 5851 592 (8th Cir- 2020) (citing v.
toctmoH1 750 F 3d 630 (8th Cir- 2001)). In Peoples, an officer in charge of investigating a murder 
testified about recorded conversations involving the defendants. See 250 F.3d at 639-40 The officer 
offered her opinion about{2025 U.S. App. LEXIS 13} the meaning of words the defendants used 
and she opined about what the defendants were thinking during the conversations, phrased as
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“s~ ,he defendants “re

i=s===3=.
the line between proper lay witness testimony and improper "narrative gloss" so anv error horo with 
respec to Nantze s use of "lulling language" or the other borderline calls that Nock identifies was not 
p ain. It was up to Nock and his attorney to identify for the district court any encroachments bv the 
dXmen Nantze in,° territory. In our adversarial sysVm w^do no" expeS
district.coui s to correct witnesses sua sponte for crossing indistinct lines when three separate 
StddantS (andtStl" two on appeal) are content t0 let witness's testimony stand uncorrected As 
LEXIS presentin9 a similar challenge, it is "plainly without merit"{2025 U.S. App
thlrJS 151 d n? court was chliQated sua sponte to interrupt and strike testimony to which 
there was no objection. See United States v. Williams, 41 F.4th 979, 984 (8th Cir 2022) A reversal

StanCetS w°uldencoura9e defendants to lie in wait rather than bring their concerns to the 
district court's attention for immediate correction.

But not on y were any errors not plain, they alone or in the aggregate had no effect on Nock's 
substantial lights. 1 he existence of a few sporadic and fleeting comments about relatively incidental 
matters over the course of a nine-day trial is not enough to call the jury's verdict into doubt And in 
most if not all instances, the members of the jury could consider the materials Nantze testified about 
tor themselves, as he wasn't discussing matters not admitted into evidence, see United States v. 
Garth, 540 F.3d 766, 778-79 (8th Cir. 2008), abrogation on other grounds recognized by United 
States v. Villareal-Amarillas, 562 F.3d 892, 895 (8th Cir. 2009), or interpreting coded language that 
the jury might not understand. See Dierks, 978 F.3d at 592-93; cf. Peoples, 250 F.3d at 640. We thus 
reject Nock's various contentions about Nantze's testimony.

Nock also challenges the sentence that the court imposed, but we will turn first to Brittsan's and 
Griffith's arguments that the evidence at trial was insufficient to convict them. The government 
contends that neither of them preserved{2025 U.S. App. LEXIS 16} their contentions for appellate 
review, but fur purposes of this opinion we will assume that they did. We review their challenges de 
novo, viewing the evidence in a light most favorable to the jury's verdict. See United States v. Keck, 
2 F.4th 1085, 1090 (8th Cir. 2021). We will overturn a conviction only if no reasonable jury could 
have found the defendants guilty beyond a reasonable doubt. See id.

Brittsan and Griffith both argue that, even if others had entered into an unlawful conspiracy, there 
was insufficient evidence to suggest that they had joined it. To convict Brittsan and Griffith of 
conspiracy, the government had to prove that a conspiracy with an illegal purpose existed, that the
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government need not show that ar,eZ 1’ 808 (8lh Cir 2018)- Th=
suffice. See id. And even if the defendant he?d nniv 2 existed- a tacit or implied understanding will 
be upheld. See id. dant held only a m,nor role conspiracy, his conviction will

that{2025 U.S. App. LEXIS 17} Brittsan made them n ^U- COnspiracy- Numerous investors testified 
zero risk. At one point he even falsely represented havTnaacrP f quick' fanciful returns with virtually 
over one I Hundred tons of gold. A juiJcould infer from such ™ h 1° ! B°ein9 747 that could pick UP 
intended to participate in conspiracy to de raud S outlandish promises that Brittsan 
(7th Cir. 1993). Some investors alsotested that BrX!^ 3M C° ’ 990 R2d 974- ™ 
record of investment success, though later while^stifvinaund^P^63^ -hat Br,ttin9ham had a 
admitted that Brittingham had never completed a XVXnsJt a CIVH proceedin9 Brittsan 
a client. He even told law enforcement atone point that nnP t '° 1 °r eVer obtained anV returns for 
promised investors it would pursue was actually "a 99 ofJ"ve®trnent that Brittingham 
"was grabbing after rainbows" Yet he represented Brittinnham^ Sh Ind^try" and fhat Brittingham 
that Brittsan sent investors fake letters from banks and others tn°Ia ^th reCOrd also showed 
money, and some evidence suggested that Brittsan L 1 the'r concerns about their 
argument that the evidence M

saw.-ssBSsEHSs-- 
eSX"^^

19} of his team when he took the stand in his own defense. The jury did not have to buy this 
though, as the contents ofthe emaj| suggest that G .ffj{h was atte^jng t0°XSomeoneT; part 
with money in reliance on a fake letter, whether it was Smith herself or someone that Smith might

be^lf;ln thoe exchan9e between Griffith and Smith, Griffith wrote, "You can opt to 
do th s transaction with either 2.5M or 5M," and he said that the purported bank statement ViJ 
clearly state that the larger amount is fully protected." He went on to say in all capital letters that the 
SSp0"fe fU protectlon for thls '"vestment," making it "completely secure with no risk and only

ULzOtLJe. '

Griffith testified (and continues to assert on appeal) that he didn't know at the time that the letter was 
fake. But again, the jury did not have to believe him. Griffith sent the email at a time when he was 
already on notice that Brittingham might be trading in fake letters from the Royal Bank of Scotland. 
An unindicted participant in the conspiracy to whom the defendants sought to shift blame told Nock 
and Griffith a couple years earlier that the Royal Bank of Scotland was accusing{2025 U.S. App. 
LEXIS 20} them of fraud and "are really pissed [and] want to take all of us out." Just two weeks after
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2SX' Z’STnn^£S'Z^rhpe^to PTOide a - 
the statement, purportedly signed by two bank CEOs iust aIpv° b3nk °flcers' That Person provided 
purported to show that an account conSnedI thWv hniinn J a m,nutes later’ The statement
Griffith's assertions of innocence and find from thab- °n earos- A JurY could reasonably reject 
fake, or at least that he was wilfully blind to whether tSTwemfak T"the statements were 
Hansen, 791 F.3d 863, 868 (8th Cir. 2015). ™ * f ke or not- See United States v.

Brittsan, vouched for a Brittingham was involved In acM ISitX^ntloeTT investors wh° poi"ted ou( “ 
has been a very high send [sic] security trader inside the^S SUit that Nock

net worth ;n the hundreds of millions " And wh^n thnea • r decades and a "trusted trader with 
address was just a virtual off"e (whichwas^ue) T^ed **the Wal1 Street

allegation and stated that Nock had had the address for 21} Gnfflth disPuted the
however, that he knew there was no physical office and X ith admitted On the stand-
Griffith would go on to vouch for Nock again just a few mnnthl n d '• WaS °nly a virtual office- 
serious risk of criminal charges and at a lime when Griffith aJterkwarn,n9 Nock that he was at 
Brittingham. Griffith nonetheless assuaoed investorS yskha bagan to grow concerned about 
"had numerous business transactions which have all beenTurr^f ?°Ch Jy Sayin9 that he and Nock 
among other plaudits A reasonable hX rnniH o^ h £ successful and highly professional," 
conspiracy. reasonable jury could conclude that Griffith was knowingly participating in a

financial harm to a particular investor thank^n fhT.'9ht be causing 
Griffith tells us (and told the jury) that if he had enteredlnto ™'sinformatlon" he had been providing.

tentacles to ensnare a particular customer ' P " P G ff th d d ‘ ant the conspiracy's

contention that the evidence was insufficient to support his conviS foils S

t'hi ?h WJUr?the defendants' challenges to their sentences, beginning with Nock He maintains 
that the district court erred in sentencing him to 250 months in prison becXTmisca^ulXd his 
recommended sentencing range under the Sentencing Guidelines in two XrenfoXvs SI firS 
SSdT5'iS add=d levels to his offense level “ngN.S

nded to cause rather than the loss he actually caused. See USSG § 2B1.1(b)(1)(K)-(L) The 
X “m,h N°Ck WaS Sen,enced “n,ained commen,arV that sald(2025 U
Z2n9^ T?’} th ‘ ^SS ISJhe 9reater of actual loss or intended loss.” See id. § 2B1.1 emt n 3(A) 
uSedStates?°3R t0 t0 Guidelines commentary, see Stinson v.
anniipritha J +’ ’113 s-Ct. 1913, 123 L. Ed. 2d 598 (1993), and indeed our court has 
Sh Oir 90071tTrTf he,e- e'9- Un'ted StateS V- Holthaus’ 486 F.3d 451 454 
(8th Cir. 2007). But Nock insists that the legal landscape surrounding deference to Guidelines 
o^nmentary chan9ed after the Supreme Court decided Kisor v. Wilkie, 588 U S 558 139 S Ct 2400, 204 L. Ed. 2d 841 (2019), and he says courts should no longer follow the commenta^hek At



Un^edStaTs^. EX F^h^OoTlO^^t^ 255'58 (3d Cir 2°22^ But see 

their commentary^ and a 'laXtya^ Guide|ines together with
interprets or explains a Guideline will beaiven r^S V c°mment or application note that
United States v. Donath, 107 F.4th 830 838 (8th Cir JncLn6'9^ u,nless P,ain|y erroneous." See 
F.4th 1096, 1097-98 (8th Cir 2094\ rfi • s ,C r.' 2024)’ see also United States v. Cuppies 105 

Ctr. 2023)). £ " F™’ 76 ™b
of actual loss and intended loss even after Kisor See e n n t je^Cln® couds use the greater 
098 (3th Cir. 2023); United States " Ru^a98?F3d w HmlS’ 83 Mlb ™3'

therefore forecloses Nock's contention. ' ’ 912 8^ ^Ir' 202’1)- Precedent

fe’afiX?XSS T'8 * b* W9applies "[i]f{2025 U.S. App LEXIS 241 tho Hof a"? the relevant Guideline, the enhancement 
used a special skm. °rpriyate
offense." See USSG § 3B1 3 Aonlvinn thio nnh racil,ta\ed the commission or concealment of the 
component of m.splafi^i finTlXfiemX X Simple task'" as "lbere * » 
F.3d 460 479 (8th Cir 20001 Tho oh e concept of fraud- See United States v. Haves 574 
appliesfi-XXifiitfi'XXfi'* aPP'y 
defendant's integrity and honesty that underlies everySfido'^ re“ance °" 
the relevant Guideline explains the enhancement onniioc < k < S d' As the commentary to 
manageria. discretion" because fraudS,er bas 'Pro,“s™al or
responsibilities are primarily non-discretioiary in nature" See USSg’s3BI°3 T empl°yees wbose 
enhancement would apply to "a bank exerut ve-L fX^ ♦ i USS? § 3B13 cmt n’ 1 So the 
or theft by an ordinary bank teller'' SeeT fraudulent ,oan scheme." but not to "embezzlement

safe., oniy to keep zX’ X"3

over the Investors' money, the enhancementwas^S'srea’a^nzrw^d^’1’1" ?scre,ion 

dls“ °b

explamed, not every fraud involves an abuse of trust like the one the Guidelines contemplate and 
Nnrk^9 ff N°C< S GU'de!]neS calculation alreadV accounted for the abuse of trust; so thisfeature of 
6i 1 F 3d 530 ^Xlh Cir" 201XhT,' • a punisbmenl' See U""ed S!<*° ^rienti, 

a bJU' Ob5'56 <9th Cir- 201 °)- The district court properly applied the enhancement.
BriXaT^^^ each argue that their sentence is substantively unreasonable.

nttsan{2025 U.S. App. LEXIS 26} received a 120-month sentence, though the Guidelines
recommenced a sentence between 168 to 210 months. He maintains that the district court didn't give 
enough weight to his lack of criminal history, age, or poor health, and he says that his sentence is9 
longer than the average of what similarly situated defendants have received. We see no abuse of 
discretion here. The district court identified and considered the relevant sentencing criteria and
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aS“toin,C'“din9 ,hMe 8",,san He
identifies. But more important his sentence was Sa'?e.nce according to the statistics that he 
Guidelines
from the guidelines range, it is nearly inconceivable thaMhp r d’Strict court varied downward 
downward still further." United States v. Metdeny. 42

and ThTTsXX'^nSXT^TZS'X " °' 135 *° 168 m°n,hs

range. A sentence within the Guldelines(2025 US Apo LEXISm m'dp0'"' °f ,he re“mmerKted 
reasonable. United States K McDan^ F . ‘?reS'Jmptively

specifically tooh Into accouZXX aPd

s°XaXdants° bu'toX “5iXn~?r?b9e media" Sp"te"^ °f

either by returning It or by distributing It as NocVdiVeaed0

cT S?5).Gri"ith "'a''*' ”iS COn,en,iOn' S“ C^^ares v.

As for Mudolo, Griffith says that he gave Mudolo $100,000. But Griffith never demonstrated that thte 
money was meant to return money, or In fact did return money, to victims XrXto Sns ' "”S 
to Ss c" the conspiracy0 'h'S m°"eyP"rP°SeS 'nVeStment n°' *° pay dPwn Gri,,"h's deb,=

Mud»lnaJrtShayS that .MUd°'° .WaSn,t a VICtim in the case> and nothin9 indlcates that the money 
Mudo o sent him was derived from illegal activity. It is true that the court at Griffith's sentencina 
remarked that Mudolo's role in the conspiracy was unclear, though as the government explains he 
appeared either to be a co-conspirator or at least "an unwitting patsy" that the conspirators used to 
entice victimsx2025 U.S. App. LEXIS 29} and obtain additional money. For example, the 
government introduced into evidence an email from Griffith to Mudolo containing a letter that Griffith 
drafted for Mudolo to forward that touted Brittingham's success and the safety of the investor's

>nd Whpn Griff!!h re,ceived moneyfrom Mudol°- he Pegged it into a pipeline of accounts that 
masked its ocation, and it ultimately led to $36,500 in cash withdrawals by Griffith. The district court 
did not clearly err in finding that the money from Mudolo represented proceeds from the conspiracy. 
Affirmed.
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The Honorable Timothy L. Brooks. United States District Judge tor the Western District of Arkansas 

The Honorable Christy D. Comstock. Chief Magistrate Judge for the Western District of Arkansas.
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