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UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT

MARQUISE MILLER, ) No. 24-6105
Plaintiff-Appellant, ) (D.C. No.

) 5:20-CV-
v. ) 00946-D)
LEGACY BANK, )
Defendant- Appellee. ) 

)

(W.D. Okla.)

ORDER AND JUDGMENT1

Before HARTZ, BALDOCK, and ROSSMAN, Circuit 
Judges.

Marquise Miller, proceeding pro se, appeals the 
district court’s grant of summary judgment to 
defendant Legacy Bank on his claim under the Equal 
Credit Opportunity Act (ECOA), 15 U.S.C. §§ 1691- 
169 If, as well as two awards of sanctions in favor of 
Legacy under Fed. R. Civ. P. 37(a)(5)(B). Exercising 
jurisdiction under 28 U.S.C. § 1291, we affirm.

1 After examining the briefs and appellate record, this panel has 
determined unanimously that oral argument would not 
materially assist in the determination of this appeal. See Fed. 
R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore 
ordered submitted without oral argument. This order and 
judgment is not binding precedent, except under the doctrines of 
law of the case, res judicata, and collateral estoppel. It may be 
cited, however, for its persuasive value consistent with Fed. R. 
App. P. 32.1 and 10th Cir. R. 32.1.
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BACKGROUND2
Mr. Miller, an African-American, owns 

properties and businesses in Oklahoma City, 
Oklahoma. An entity he owned, Rhama Counseling, 
L.L.C., maintained a line of credit with Legacy. 
Legacy employee Chris Farris was assigned to service 
the Rhama account.

In 2015 Mr. Miller contacted Mr. Farris about 
a loan to renovate buildings on a property on N. Lottie 
Avenue (the Lottie Property). Mr. Farris suggested 
that

Mr. Miller could secure a loan with liens on 
other property he owned in Oklahoma City, or 
partially secure a loan with cash Mr. Miller held at 
Legacy. Mr. Miller, however, wanted to secure the 
loan with a lien on the Lottie Property. Mr. Farris 
told Mr. Miller by e-mail that, after speaking with 
Legacy’s Lending Committee, he was “unable to help 
with this one.” R. Vol. I at 56. He stated, “[b]etween 
the location, scope of the rehabilitation of the 
property, crime rate in the area, 
vacancy/abandonment of properties in the 
surrounding area, and real estate market in the area, 
the committee has declined to approve loaning funds 
for the rehabilitation.” Id. Ultimately, Mr. Miller 
obtained a loan from another bank, secured by 
property other than the Lottie Property.

2 Mr. Miller requests that the court take judicial notice of all 
adjudicative facts in his opening brief and reply brief. We deny 
these requests for failure to comply with Fed. R. Evid. 201(b) and 
(c)(2).
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Mr. Miller brought an ECOA claim, alleging 
that Legacy denied the loan because he is African- 
American and the Lottie Property is in a 
predominantly African-American area.3 The district 
court denied Legacy’s motion to dismiss the claim, 
and the parties proceeded to discovery. During 
discovery, Mr. Miller filed numerous motions, 
including three motions to compel under Rule 37(a). 
The district court denied all three motions to compel 
and awarded Legacy sanctions under Rule 
37(a)(5)(B).

Eventually, Legacy moved for summary 
judgment, which Mr. Miller opposed. The district 
court held that Mr. Miller failed to create a genuine 
issue of material fact as to at least two elements of an 
ECOA claim: (1) that he applied for a loan, and (2) 
that he was a qualified borrower. In particular, the 
district court determined the record failed to show 
that Mr. Miller moved beyond inquiring about a loan 
to actually applying for one or that he met Legacy’s 
lending requirements. It therefore granted

Legacy’s motion for summary judgment and 
entered judgment in favor of Legacy.

DISCUSSION
Mr. Miller proceeds pro se. “[W]e make some 

allowances” for pro se filings, construing them 
liberally and holding them “to a less stringent

3 Mr. Miller also asserted claims under the Fair Housing Act and 
42 U.S.C. §§ 1981 and 1982, which the district court dismissed 
as time-barred. On appeal he does not challenge the dismissal 
of those claims.
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standard than formal pleadings drafted by lawyers.” 
Garrett v. Selby Connor Maddux & Janer, 425 F.3d 
836, 840 (10th Cir. 2005) (internal quotation marks 
omitted).4 But “this court has repeatedly insisted that 
pro se parties follow the same rules of procedure that 
govern other litigants.” Id. (brackets and internal 
quotation marks omitted).

Mr. Miller’s opening appellate brief fails to 
comply with Federal Rule of Appellate Procedure 28, 
which requires a table of contents, a table of 
authorities, a jurisdictional statement, and a 
summary of the argument. The opening brief also 
fails to provide a comprehensible “statement of the 
case setting out the facts relevant to the issues 
submitted for review,” Fed. R. App. P. 28(a)(6). We 
could summarily affirm the district court’s judgment 
for failure to comply with Rule 28 alone. See Garrett, 
425 F.3d at 841. In consideration of a pro se litigant, 
however, we exercise our discretion to briefly address 
arguments mentioned here and in district court.

Summary Judgment
We review the district court’s grant of 

summary judgment de novo, viewing the facts in the 
light most favorable to Mr. Miller. See Harvest Grp., 
LLC v. Love’s Travel Stops & Country Stores, Inc., 90 
F.4th 1271, 1280 (10th Cir. 2024). Summary

4 Although Mr. Miller conducted most of the litigation himself, 
counsel entered an appearance for him soon after Legacy filed 
its motion for summary judgment. We do not liberally construe 
the counseled response to Legacy’s motion for summary 
judgment. See Celli v. Shoell, 40 F.3d 324, 327 (10th Cir. 1994).

3
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judgment is appropriate “if the movant shows that 
there is no genuine dispute as to any material fact and 
the movant is entitled to judgment as a matter of 
law.” Fed. R. Civ. P. 56(a).

The ECOA makes it “unlawful for any creditor 
to discriminate against any applicant, with respect to 
any aspect of a credit transaction ... on the basis of 
race, color, religion, national origin, sex or marital 
status, or age (provided the applicant has the capacity 
to contract).” 15 U.S.C. § 1691(a)(1). We have 
indicated that to establish a prima face claim under 
the ECOA, among other elements, a plaintiff must 
show he “applied for a loan” and that he “was 
qualified for the loan.” Matthiesen v. Banc One 
Mortg. Corp., 173 F.3d 1242, 1246 (10th Cir. 1999). 
The district court held that Mr. Miller failed to show 
either of these elements.

The only arguments that Mr. Miller made in 
his response to Legacy’s motion for summary 
judgment were that he qualified as an “applicant” 
under ECOA under the plain meaning of the word 
apply} he was qualified for a loan! and he need not 
show he was treated worse than similarly situated 
non-minorities. We need go no further than analyzing 
whether Mr. Miller created a genuine issue of 
material fact as to his status as an applicant under 
the ECOA.

The ECOA defines applicant as “any person 
who applies to a creditor directly for . . . credit, or 
applies to a creditor indirectly by use of an existing 
credit plan for an amount exceeding a previously 
established credit limit.” 15 U.S.C. § 1691a(b). As the
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district court recognized, “it is only ‘after receipt of a 
completed application for credit,’ and a subsequent 
‘adverse action’ from the creditor, that an ‘applicant’ 
may bring a private right of action.” R. Vol. HI at 285 
(quoting 15 U.S.C. § 1691(d)(l)-(2)). A creditor has a 
“completed application” when the “creditor has 
received all the information that the creditor 
regularly obtains and considers in evaluating 
applications for the amount and type of credit 
requested.” 12 C.F.R. § 202.2(f). The district court 
held that the undisputed facts show that it is Legacy’s 
pohcy to obtain and consider, among other things, a 
credit application and sufficient financial information 
to assist in the credit analysis. Despite that, [Mr. 
Miller] never submitted a credit application for any 
loan in 2015 and never provided current financial 
information to assist in the credit analysis in relation 
to the 2015 loan. Indeed, [Mr. Miller’s] own after-the- 
fact statement supports the conclusion that he never 
formally filled out any documentation regarding the 
2015 loan. R. Vol. Ill at 287 (brackets, citations, and 
internal quotation marks omitted). We affirm for 
substantially the reasons stated by the district court. 
Even if Mr. Miller was not required to submit a formal 
written application, see 12 C.F.R. § 202.2(0 (stating 
that an application may be “an oral or written 
request”), Mr. Miller does not show that he submitted 
other information Legacy generally obtains and 
considers in connection with making a loan, such as 
his current financial information.

Mr. Miller’s assertion that Legacy admitted 
certain allegations in the complaint by failing to deny 
them does not establish his status as an applicant as
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required to bring an ECOA claim. Mr. Miller also 
makes several other appellate arguments why he 
nonetheless should be considered an applicant under 
the ECOA. But he does not identify where he raised 
these arguments in the district court, and we do not 
see them in his response to Legacy’s motion for 
summary judgment. Nor does he argue for plain 
error.5 The arguments therefore have not been 
preserved for appeal. See Richison v. Ernest Grp., 
Inc., 634 F.3d 1123, 1131 (10th Cir. 2011) (“[T]he 
failure to argue for plain error and its application on 
appeal . . . surely marks the end of the road for an 
argument for reversal not first presented to the 
district court.”).

Because we uphold the judgment due to Mr. 
Miller’s failure to show his status as an applicant for 
purposes of an ECOA claim, we need not address 
arguments regarding whether he qualified for a loan. 
Mr. Miller also makes several arguments about 
discovery. We review discovery rulings for abuse of 
discretion. See Dental

Dynamics, LLC v. Jolly Dental Group, LLC, 
946 F.3d 1223, 1233 (10th Cir. 2020). “An abuse of 
discretion occurs when a judicial determination is 
arbitrary, capricious or whimsical, and we will not 
overturn a discretionary judgment by the trial court 
where it falls within the bounds of permissible choice 
in the circumstances.” Punt v. Kelly Servs., 862 F.3d 
1040, 1047 (10th Cir. 2017) (brackets and internal

5 Mr. Miller’s bare requests for plain-error review in post­
briefing filings come too late to preserve arguments for appeal.

6
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quotation marks omitted). Having reviewed the 
arguments, the record, and the law, we are not 
persuaded that the district court abused its discretion 
in its discovery rulings.

Rule 37(a)(5)(B) Sanctions
Fed. R. Civ. P 37(a)(1) allows a party to file a 

motion to compel discovery. Mr. Miller filed three 
such motions, all of which the district court denied. 
Under Rule 37(a)(5)(B), if the court denies a motion to 
compel, it must assess against the movant an award 
of the respondent’s reasonable expenses, including 
attorney fees, unless “the motion was substantially 
justified or other circumstances make an award of 
expenses unjust.” Concluding that none of the 
motions was substantially justified, the district court 
assessed Mr. Miller with sanctions of $8,055 for the 
first two motions and $4,770 for the third motion. We 
review sanctions for abuse of discretion. See Stenson 
v. Edmonds, 86 F.4th 870, 875 (10th Cir. 2023).

Mr. Miller’s second Rule 37(a) motion sought to 
compel Legacy to answer his interrogatories 12 
through 15. The district court held that the motion 
was not substantially justified because Mr. Miller’s 
prior interrogatories included numerous subparts, so 
he already had exceeded the permitted number of 
interrogatories.

Mr. Miller argues that by conditionally 
responding to interrogatories 1 through 11, Legacy 
waived all objections to those prior interrogatories. 
But even if Legacy waived any objections to 
interrogatories 1 through 11 (and in doing so, 
answered more interrogatories than it may have been
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required to), it does not mean that it could not object 
to interrogatories 12 through 15, or that the district 
court abused its discretion in evaluating 
interrogatories 1 through 11 in deciding whether 
Legacy should have to answer interrogatories 12 
through 15.

Mr. Miller also complains that although Fed. R. 
Civ. P. 33(a) provides that discrete subparts should be 
counted as separate interrogatories, it does not define 
discrete subparts. He asserts that as a pro se litigant, 
it was not apparent to him how the subparts would 
count, particularly in light of Legacy’s conditional 
responses to interrogatories 1 through 11. Even 
granting Mr. Miller some leeway for his pro se status, 
however, his interrogatories included more than 100 
subparts. We agree with the district court that “[n]o 
reasonable person could conclude that such a number 
is permitted, even if ‘discrete subparts’ is left 
undefined by Rule 33.” R. Vol. HI at 32.

In addition, Mr. Miller contends the amounts 
awarded were excessive because in a different case 
other attorneys in the community were awarded only 
$660. A Rule 37(a)(5) award, however, must be 
evaluated on its own circumstances. Here the district 
court employed the lodestar method, evaluating the 
reasonableness of both the hourly fees and the 
number of hours expended. This was a proper means 
of assessment, and “produces a presumptively 
reasonable fee.” Stenson, 86 F.4th at 879 (internal 
quotation marks omitted). Further, the $8,055 award 
was half of the originally requested amount because 
the district court determined that certain billing 
entries were insufficiently specific. Thus, “any
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departure from the lodestar amount benefited” Mr. 
Miller. Id. The amounts awarded were not an abuse 
of discretion.

Mr. Miller’s remaining arguments about the 
Rule 37(a)(5)(B) sanctions are not substantial enough 
to warrant separate discussion. They do not persuade 
us that the district court abused its discretion.

Bias or Prejudice
Mr. Miller asserts that the district judge and 

the magistrate judge were prejudiced against him. 
He cites various rulings, particularly complaining 
that in one order the court noted a derogatory 
statement he made about the district judge. But it is 
well-established that “judicial rulings alone almost 
never constitute a valid basis for a bias or partiality 
motion” and “judicial remarks . . . that are critical or 
disapproving of, or even hostile to, counsel, the 
parties, or their cases, ordinarily do not support a bias 
or partiality challenge.” Litekyv. United States, 510 
U.S. 540, 555 (1994). Nothing Mr. Miller identifies 
rises to the “high degree of favoritism or antagonism” 
needed to trigger recusal. Id. The court is not 
required to ignore insulting comments. See Garrett, 
425 F.3d at 841 (“Due to the very nature of the court 
as an institution, it must and does have an inherent 
power to impose order, respect, [and] decorum ... 
Although recognizing the leniency typically given to 
pro se plaintiffs, . . . [t]his court simply will not allow 
liberal pleading rules and pro se practice to be a 
vehicle for abusive documents.” (internal quotation 
marks omitted)).
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Mr. Miller also complains that the district 
judge should have recused himself because “a part of 
his son’s business model is organized to profit from 
local [Oklahoma City] banks (such as Legacy Bank) 
according to his companies’ website.” Aplt. Opening 
Br. at 38 (bold text omitted). This allegation falls far 
short of showing that the district judge’s “impartiality 
might reasonably be questioned,” as required for 
recusal under 28 U.S.C. § 455(a), or that his son has 
an interest in this case that would trigger recusal 
under § 455(b).

Any remaining allegations regarding prejudice 
are insufficiently briefed to preserve an appellate 
argument. See Garrett, 425 F.3dat 841.

CONCLUSION
We affirm the district court’s judgment. We 

deny Mr. Miller’s motions to supplement the record, 
which improperly attempt to present post-briefing 
arguments.

Entered for the Court

Harris L Hartz 
Circuit Judge
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IN THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF OKLAHOMA

MARQUISE MILLER, ) Case No. CIV-
Plaintiff, ) 20-946-D

) 
v. )
LEGACY BANK, )
Defendant. )

)

ORDER
Before the Court is Defendant Legacy Bank’s 

(“Legacy”) Motion for Summary Judgment and Brief 
in Support [Doc. No. 316]. Plaintiff filed a response in 
opposition [Doc. No. 334], to which Defendant replied 
[Doc. No. 336]. The matter is fully briefed and at 
issue.

BACKGROUND
This case arises from Legacy’s purported denial 

of a loan application allegedly submitted by Plaintiff. 
Plaintiff, an African American pastor in Oklahoma 
City, claims to have applied for an $80,000 
commercial loan from Legacy to remodel his property 
located at 2110 N. Lottie Avenue. Plaintiff further 
claims that Legacy denied his alleged application 
because he is African American and because the 
property is located in a predominately Black 
neighborhood. In purportedly denying his alleged 
loan application, Plaintiff claims that Legacy violated 
the Equal Credit Opportunity Act (“ECOA”), which, 
among other things, makes it unlawful for a creditor 
to discriminate against an applicant on the basis of 
race.
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In the instant Motion, Legacy argues that 
Plaintiffs ECOA claim fails as a matter of law. 
Specifically, Legacy contends: (1) Plaintiff never 
actually applied for the loan he claims was denied 
because of his race,’ (2) even if he did apply, Plaintiff 
cannot show that he was qualified for the loan! and 
(3) Plaintiff was not treated less favorably than 
similarly situated non-minorities. Therefore, Legacy 
argues, summary judgment is proper.

UNDISPUTED MATERIAL FACTS6
On November 2, 2012, Rhama Counseling, 

L.L.C., an entity wholly owned by Plaintiff, filled out 
and submitted a written application for a line of credit 
from Legacy. On February 5, 2013, Legacy extended 
the line of credit to Rhama Counseling, L.L.C., which 
was secured by properties located at 933 NE 32nd and 
908 NE 30th, Oklahoma City, Oklahoma.

According to Plaintiff, “[o]n or about October 
14, 2015, the Plaintiff had contacted Chris Farris . . . 
and advised him of his interest in securing a loan.” 
According to Plaintiff, he sought a commercial real 
estate loan “to remodel property at 2110 N. Lottie 
Avenue, Oklahoma City, OK 73111.” Plaintiff “was 
seeking at least $80,000.00 from Legacy Bank for a 
loan with a maturity date of 10 years with a 6.5 
interest rate.”7

6 This statement includes material facts that are properly 
supported in the manner required by FED.R. CIV. P. 56(c)(1). If 
a party has asserted a fact, or asserted that a fact is disputed, 
but has failed to provide such support, the assertion is 
disregarded.
7 Throughout this Order, the Court refers to this requested loan
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Legacy suggested that Plaintiff could seek a 
loan secured by 908 NE 30th and 933 NE 32nd or 
partially secured by cash Plaintiff held at Legacy. 
Plaintiff objected to the suggestion that he could 
secure a loan with cash, and he never offered to pledge 
908 NE 30th and 933 NE 32nd as collateral. Plaintiff 
asked why he could not just use the property located 
at 2110 N. Lottie as collateral instead. According to 
Plaintiff, if Legacy would have advised him that his 
only two options for a loan were to secure the loan 
with cash or 908 NE 30th and 933 NE 32nd as 
collateral, then Plaintiff would have offered those 
properties as collateral.

On or about November 2, 2015, Plaintiff 
requested a loan from Arvest Bank for $125,000. The 
purpose of the loan—like the purpose of the loan 
Plaintiff sought from Legacy—was to rehab the 
property located at 2110 N. Lottie. The proposed 
collateral for the loan were the properties located at 
908 NE 30th and 933 NE 32nd. Arvest did not 
approve a loan for Plaintiff for $125,000. When 
considering the loan, an Arvest loan officer stated on 
November 4, 2015, “I don’t think we can get him what 
he is asking for but we might be able to counter with 
a 70% of the appraised value [of 908 NE 30th and 933 
NE 32nd] since the financials are a little scattered 
and there is a little risk there.”

On November 6, 2015, Arvest issued a proposal 
to extend credit accommodations to Plaintiff in a loan 
amount limited to the lessor of $81,000 or 75% of the 
combined appraised value of 908 NE 30th and 933 NE

as the “2015 loan.
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32nd. However, Plaintiff did not qualify for a loan of 
at least $80,000 from Arvest because the combined 
appraised values of 908 NE 30th and 933 NE 32nd did 
not meet the 75% loan-to-value ratio.

On December 1, 2015, Plaintiff received a nine- 
year (108-month) loan from Arvest in the amount of 
$77,250, secured by 908 NE 30th and 933 NE 32nd, 
at a fixed rate of 6.5%. Plaintiff did not apply to 
Legacy for a loan secured by 933 NE 32nd and 908 NE 
30th as collateral in 2015, and Legacy did not deny a 
loan application by Plaintiff for a loan secured by 933 
NE 32nd and 908 NE 30th as collateral in 2015.

Legacy’s loan policy required the same 75% 
loan-to-value ratio that Arvest Bank applied to 
Plaintiffs loan request. Further, it is Legacy’s policy 
to obtain and consider the following information in 
connection with a real estate loan: (1) a credit 
application! (2) sufficient financial information to 
assist in the credit analysis,' (3) credit report(s); (4) 
evidence of security perfection; and (5) other 
documentation required by policy, procedure, or 
requested by Legacy’s Loan Committee. However, 
Plaintiff never submitted a credit application for any 
loan in 2015. Likewise, Plaintiff never provided 
current financial information to assist in the credit 
analysis in 2015.

STANDARD OF DECISION
Summary judgment is proper “if the movant 

shows that there is no genuine dispute as to any 
material fact and the movant is entitled to judgment 
as a matter of law.” FED R. CIV. P. 56(a). A material 
fact is one that “might affect the outcome of the suit
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under the governing law.” Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 248 (1986). A dispute is genuine if 
the facts and evidence are such that a reasonable jury 
could return a verdict for the nonmoving party. Id. All 
facts and reasonable inferences must be viewed in the 
light most favorable to the nonmovant. Id. at 255.

A movant bears the initial burden of 
demonstrating the absence of a dispute of material 
fact warranting summary judgment. See Celotex 
Corp. v. Catrett, 477 U.S. 317, 322 (1986). If the 
movant carries this burden, the nonmovant must 
then go beyond the pleadings and “set forth specific 
facts” that would be admissible in evidence and that 
show a genuine issue for trial. See Anderson, 477 U.S. 
at 248; Celotex, 477 U.S. at 324. “To accomplish this, 
the facts must be identified by reference to affidavits, 
deposition transcripts, or specific exhibits 
incorporated therein.” Adler v. Wal-Mart Stores, Inc., 
144 F.3d 664, 671 (10th Cir. 1998); see FED. R. CIV. 
P. 56(c)(1)(A). The inquiry is whether the facts and 
evidence identified by the parties present “a sufficient 
disagreement to require submission to a jury or 
whether it is so one-sided that one party must prevail 
as a matter of law.” Anderson, 477 U.S. at 251-52.

DISCUSSION
I. Legacy is entitled to summary 

judgment.
The ECOA makes it “unlawful for any creditor 

to discriminate against any applicant, with respect to 
any aspect of a credit transaction—(1) on the basis of 
race, color, religion, national origin, sex or marital 
status, or age ....” 15 U.S.C. § 1691(a). Plaintiff must
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establish the following elements for his prima facie 
case: “(1) [he] is a member of a protected class! (2) [he] 
applied for a loan from [Legacy]; (3) [he] was qualified 
for the loan,’ and (4) despite being qualified [his] loan 
application was denied.” Matthiesen v. Banc One 
Mortg. Corp., 173 F.3d 1242, 1246 (10th Cir. 1999).8 
Here, Plaintiff fails to raise a genuine issue of 
material fact on two elements of his prima facie ECOA 
claim—that he applied for the 2015 loan and, even if 
he did apply, that he was a qualified borrower for the 
2015 loan. Although either failure is on its own 
dispositive, the Court addresses each in turn.

A. Plaintiff inquired about—but did not 
apply for—the 2015 loan.

To trigger the ECOA’s protections, Plaintiff 
must show that he actually applied for— not simply 
inquired about—the 2015 loan. Legacy argues that, at 
most, Plaintiff “merely engaged in inquiries . .. about 
hypothetical terms for a potential loan.” Def.’s Mot.

8 It appears to be an open question in the Tenth Circuit as to 
whether the framework set forth in McDonnell Douglas Corp. v. 
Green, 411 U.S. 792 (1973) governs ECOA claims. In 
Matthiesen, the court noted that, regardless of whether the 
district court applied the McDonnell Douglas burden-shifting 
framework, the plaintiff in an ECOA case “must demonstrate 
that he or she was a qualified borrower in the first place.” 
Matthiesen, 173 F.3d at 1246 n.4. An ECOA plaintiff must also 
show that he or she actually applied for the at-issue loan. Here, 
Plaintiff fails to show that he applied for the 2015 loan or, even 
assuming he did apply, that he was a qualified borrower. 
Therefore, like in Matthiesen, because resolution of these two 
elements of Plaintiff’s prima facie case is determinative, the 
Court does “not reach the question of whether the McDonnell 
Douglas standard applies in credit discrimination cases.” See id.
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Summ. J. at 19.9 Legacy relies primarily on three 
casesa that, according to Legacy, stand for the 
proposition that “merely making a request for credit 
is not sufficient to fall with[in] the scope of ‘applicant’ 
under the ECOA.” See id. at 14-17. At bottom, Legacy 
contends that “Plaintiff never actually did get to the 
point of applying for the loan he alleges,” and, thus, 
“Plaintiff was not an applicant for the loan he claims 
was denied because of race” Id. at 19, 20.

Plaintiff, on the other hand, relies primarily on 
the Fifth Circuit’s decision in AmeriPro in arguing 
that it is “undeniable that [he] asked for credit for a 
set amount of $80000.” Pl.’s Resp. at 8. More 
specifically, Plaintiff claims that his “application was 
written via email, processed, and considered by Chris 
Farris, Legacy Bank V.P., then ultimately denied 
based on the fifth and presumably final guideline, 
lending committee consideration.” Id. at 8'9.

The ECOA makes it unlawful for Legacy “to 
discriminate against any applicant, with respect to 
any aspect of a credit transaction—(1) on the basis of 
race, color, religion, national origin, sex or marital 
status, or age” 15 U.S.C. § 1691(a) (emphasis added).

The ECOA defines an “applicant” as “any 
person who applies to a creditor directly for an 
extension, renewal, or continuation of credit, or 
applies to a creditor indirectly by use of an existing 
credit plan for an amount exceeding a previously 
established credit limit." 15 U.S.C. § 1691a(b). And it 
is only “after receipt of a completed application for

9 All citations to the parties’ filings reference the ECF file- 
stamped, page number at the top of each page.
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credit,” and a subsequent “adverse action” from the 
creditor, that an “applicant” may bring a private right 
of action. 15 U.S.C. § 1691(d)(l)-(2). As for what 
constitutes a “completed application,” the regulations 
issued to implement the ECOAprovide the following:

A completed application means an application 
in connection with which a creditor has received all 
the information that the creditor regularly obtains 
and considers in evaluating applications for the 
amount and type of credit requested (including, but 
not limited to, credit reports, any additional 
information requested from the applicant, and any 
approvals or reports by governmental agencies or 
other persons that are necessary to guarantee, insure, 
or provide security for the credit or collateral). 12 
C.F.R. § 202.2(1) (emphasis in original),’ see also High 
v. McLean Fin. Corp., 659 F. Supp. 1561, 1564(D.D.C. 
1987) (“[A]n application is considered ‘complete’ not 
when the applicant completes it—as plaintiff would 
have it—but when the creditor has obtained verifying 
information and whatever other types of reports or 
information it ordinarily requires to evaluate a 
loan”).

Upon consideration, the Court finds that the 
requirements of 15 U.S.C. § 1691 were never 
triggered because Plaintiff inquired about, but never 
actually applied for, the 2015 loan. Plaintiff contends 
that he sought “at least $80,000.00 from Legacy Bank 
for a loan with a maturity date of 10 years with a 6.5 
interest rate” and that he was “willing to use 933 NE 
32nd and 908 NE 30th as collateral.” Compl. [Doc. No. 
27], HU 38, 79. That Plaintiff proposed the potential 
terms of a potential loan appears to be undisputed.
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But proposing the potential terms of a potential loan 
and actually applying for a loan are different things. 
The plain text of the ECOA applies only to 
“applicants,” and an ECOAplaintiff may challenge an 
adverse action only “after receipt of a completed 
application for credit.” 15 U.S.C. §§ 1691(a), 
1691(d)(l)-(2).

Numerous courts addressing similar 
circumstances have concluded that an application for 
purposes of the ECOA is not complete until the 
creditor obtains information that is ordinarily 
required to evaluate a loan—including a formal loan 
application. See, e.g., Howard Oaks, Inc. v. Md. Nat. 
Bank, 810 F. Supp. 674, 678 (D. Md. 1993) (“In its 
opposition, plaintiff admits never having submitted a 
‘formal application,’ but argues that the defendant 
bank was supplied with ‘additional information in the 
forms of letters and documents.’ Under the plain 
language of the regulation, ECOA liability cannot rest 
upon anything but a ‘completed application’”); Riggs 
Nat. Bank of Wash., D.C. v. Webster, 832 F. Supp. 
147, 150 (D. Md. 1993) (“An application is not 
‘complete’ until the ‘creditor has received all the 
information it regularly obtains and considers in 
evaluating applications...’”); Lawrence, 2010 WL 
4922662, at *6 (“An application is ‘completed’ when 
the creditor has received all of the information that it 
regularly obtains and considers in evaluating 
applications. Here, the Opportunity Fund's 
paperwork included the previous two years' business 
income tax returns, and Plaintiff conceded that he did 
not provide a 2006 tax return. Accordingly, Plaintiffs 
application was never completed as defined by the
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relevant regulations, and so the Opportunity Fund 
did not violate ECOA.”) (internal citations omitted).

Here, the undisputed facts show that it is 
Legacy’s policy to “obtain and consider,” among other 
things, a “credit application” and “[s]ufficient 
financial information to assist in the credit analysis.” 
See Def.’s Mot. Summ. J., Ex. 6 [Doc. No. 319]; Def’s 
Mot. Summ. J., Ex. 4 [Doc. No. 316'4], 4. Despite
that, Plaintiff never submitted a credit application for 
any loan in 2015 and never provided current financial 
information to assist in the credit analysis in relation 
to the 2015 loan. See Def.’s Mot. Summ. J., Ex. 4, 6; 
Def.’s Mot. Summ. J., Ex. 7 [Doc. No. 316-7]; Def.’s 
Mot. Summ. J., Ex. 8 [Doc. No. 320] at 2; Def.’s Mot. 
Summ. J., Ex. 4, 7.10 Indeed, Plaintiffs own after- 
the-fact statement supports the conclusion that he

10 Plaintiff relies on emails between himself and Chris Farris, in 
which Mr. Farris states that Plaintiffs loan proposal was not 
acceptable to Legacy’s Lending Committee. See, e.g., Pl.’s Resp. 
at 8-9; see also Second Am. CompL, Ex. 1 [Doc. No. 27-1], Ex. 2 
[Doc. No. 27-2]. Even in the specific email Plaintiff relies on, Mr. 
Farris refers only to Plaintiffs “Lottie request”—not any sort of 
completed loan application or specific financial information. 
Although not particularly supportive of either party’s position, 
the Court cannot, on the record before it, construe one email (in 
what appears to be part of a chain of emails between Plaintiff 
and Mr. Farris) as a formal denial of a completed loan 
application. And even if Mr. Farris’s emails could be construed 
as discouraging Plaintiff from actually applying for a loan, such 
discouragement cannot form the basis of Plaintiffs ECOA claim. 
See Wilson, 2021 WL 3678017, at *3 (“The statute provides no 
cause of action for an ‘aggrieved prospective applicant.’ 
Discouragement of a ‘prospective applicant’ may be regulatorily 
prohibited, but it cannot form the basis of a private claim or 
cause of action under the ECOA.”) (quoting AmeriPro, 848 F.3d 
at 708).
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never formally filled out any documentation 
regarding the 2015 loan. See Def.’s Mot. Summ. J., 
Ex. 7 at 2 (in describing why he thinks he is a victim 
of housing discrimination, Plaintiff stated that he 
“was never even asked to fill out a loan application”).11

Because Plaintiff never provided Legacy with 
all of the information it typically obtains and 
considers in evaluating a loan application, he is not 
an “applicant” for purposes of the ECOA.12 Legacy is, 
therefore, entitled to summary judgment.

B. Plaintiff fails to present evidence 
showingthat he was qualified for the 2015 loan.

Even assuming Plaintiff actually applied for 
the 2015 loan, he must also show that he was a 
qualified applicant. Legacy contends that, because 
Plaintiff purportedly may have been willing to use

11 Notably, the Oklahoma State Banking Department reached 
the same conclusion: “The Loan request that is the subject of this 
complaint was initiated in September 2015 but no written loan 
application was submitted by Marquise Miller.” See Def.’s Mot. 
Summ. J., Ex. 8.
12 Plaintiff includes a lengthy quote from the Eleventh Circuit’s 
decision in Regions Bank v. Legal Outsource PA, 936 F.3d 1184, 
1190-91 (11th Cir. 2019) in support of his contention that he was 
an applicant for the 2015 loan. See Pl.’s Resp. at 6-8. Although 
the Regions Bank court did analyze the term “applicant” as used 
in the ECOA, it did so for a different reason and in a different 
context. There, the issue was “whether a guarantor constitutes 
an ‘applicant’ under the [ECOA].” Regions Bank, 936 F.3d at 
1187. The court did not engage in a factual inquiry to determine 
whether a first- party loan seeker qualified as an “applicant.” 
Rather, the court held, as a matter of law, that a guarantor is 
not an “applicant” for credit under the ECOA. See id. at 1200. 
The Court, therefore, believes Plaintiffs reliance on Regions 
Bank is misplaced.
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933 NE 32nd and 908 NE 30th as collateral, expert 
testimony “is indispensable to Plaintiffs claim.” Def.’s 
Mot. Summ. J. at 21. That is because “[t]estimony 
regarding the value of real estate is not admissible as 
lay witness opinion testimony under Rule 701 of the 
Federal Rules of Evidence.” Id. Here, Legacy asserts 
that, because Plaintiff cannot establish the value of 
the above properties in 2015 either through 
documentary evidence or admissible expert 
testimony, there is no factual basis for concluding 
that he was a qualified applicant. See Def.’s Reply at 
8'9. Legacy further argues that, even if Plaintiff could 
establish the value of 933 NE 32nd and 908 NE 30th 
in 2015, the undisputed facts show that the properties 
were insufficient to satisfy Legacy’s real estate 
lending criteria. Def.’s Mot. Summ. J. at 23.

Plaintiff counters that his longstanding 
relationship with Legacy “served as an ample base for 
[his] application” and “renders three of the five 
requirements null.” Pl.’s Resp. at 10. Although 
Plaintiffs argument is difficult to follow, it seems that 
he takes issue with a purported lack of transparency 
from Legacy, which allegedly included shifting 
requirements and explanations for denying Plaintiffs 
purported loan application. See id. at 11-12. Plaintiff 
does not squarely address Legacy’s contention that its 
loan-to-value requirement for the 2015 loan was 75%, 
nor does Plaintiff directly contend that he has 
sufficient expert testimony or documentary evidence 
to establish the value of 933 NE 32nd and 908 NE 
30th.13

13 Legacy’s undisputed material fact 23 states that its “loan
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To show he was qualified, Plaintiff must “meet 
the lender’s requirements for collateral [and] 
establish personal creditworthiness.” Larimore v. 
Citibank, 151 F.3d 712, 714 (7th Cir. 1998). Here, 
Legacy’s loan policy states that it is Legacy’s “policy 
that loan- to-value (LTV) limits be observed, and that 
real estate loan amounts not exceed [certain] 
percentages based upon the type of real estate used 
as collateral.” Def.’s Mot. Summ. J., Ex. 6 at 5. 
Because Plaintiff purportedly sought to secure the 
2015 loan with the properties at 933 NE 32nd and 908 
NE 30th, Legacy would require a 75% loan-to-value 
ratio. Id.

Upon consideration, the Court finds that 
Plaintiff fails to provide specific facts showing that he 
met Legacy’s lending requirements and was, 
therefore, qualified for the 2015 loan. First, Plaintiff 
relies on no expert testimony to establish the value of 
933 NE 32nd and 908 NE 30th. Although Plaintiff 
designated himself as an expert [Doc. No. 287], his 
expected testimony purports to go to the “Lottie

policy required the same 75% loairto- value ratio that Arvest 
Bank applied to Plaintiffs loan request.” Def.’s Mot. Summ. J. at 
10. In his response, Plaintiff purports to deny fact 23 and claims 
that “Legacy’s loan-to-value ratios for properties 933 NE 32nd 
and 908 NE 30th was 80 percent.” Pl.’s Resp. at 5. Plaintiff cites 
to Exhibit 1 to his Response, which is a “Commitment Report” 
dated May 5, 2014. See Pl.’s Resp., Ex. 1 [Doc. No. 334-1]. 
However, the document explicitly states that the loan-to-value 
requirement for the proposed loan is 75%. See id. It appears that, 
in May of 2014, the value of the properties met the 75% 
requirement, but, as discussed infra, that valuation was 
assigned to the properties more than a year before Plaintiff 
inquired about the 2015 loan.
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Property” being sufficient collateral in 2015 to obtain 
financing. See id. at 2. Specifically, Plaintiff plans to 
opine that “the ‘as completed appraisal’ that Legacy 
ordered on the Lottie Property would have yielded 
very conservatively at least $240,000 dollars [sic] in 
appraised value.” Id. In other words, even assuming 
he is qualified to offer the opinion testimony set forth 
in his expert disclosure, Plaintiff apparently plans to 
opine about what the value of the Lottie Property 
might have been had an appraisal been conducted. 
Plaintiff does not rely on any documentary evidence 
or independent analysis—such as an appraisal— 
regarding the value of 933 NE 32nd and 908 NE 30th 
or the Lottie Property, and, therefore, there is nothing 
in the record for the Court to consider on that front.14

In an apparent attempt to otherwise show he 
was qualified for the 2015 loan, Plaintiff argues that 
he had a longstanding relationship with Legacy and 
“maintained several thousand dollars in a Legacy 
account.” Pl.’s Resp. at 9. Plaintiff further argues that 
Legacy previously valued 933 NE 32nd and 908 NE 
30th at more than $100,000. See id. Neither argument 
is persuasive. First, Plaintiff points to no authority— 
and the Court is aware of none—standing for the 
proposition that a longstanding relationship with a 
financial institution, on its own, renders a purported

14 Setting aside Plaintiffs lack of sufficient expert testimony or 
documentary evidence regarding the value of 933 NE 32nd and 
908 NE 30th, the undisputed facts otherwise establish that 
Arvest denied a loan to Plaintiff for “at least $80,000” because 
the combined appraised values of 933 NE 32nd and 908 NE 30th 
did not meet a 75% loan-to-value ratio—a ratio required by both 
Legacy and Arvest.
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applicant qualified for a specific loan. To the contrary, 
courts have held that, at minimum, an applicant must 
“meet the lender’s requirements for collateral [and] 
establish personal creditworthiness.” Latimore, 151 
F.3d at 714. Second, even if Legacy valued 933 NE 
32nd and 908 NE 30th at more than

$100,000 at any point in the past, Plaintiff 
presents no evidence that Legacy assigned the 
properties that value within twelve months of 
Plaintiffs October 14, 2015 loan inquiry. Legacy’s 
Loan Policy makes this timing requirement explicitly 
clear. See Def.’s Reply, Ex. 4 [Doc. No. 340] at 2 
(Legacy Loan Policy stating that Legacy “may rely on 
an existing appraisal for a subsequent transaction, 
provided that the appraisal was obtained within the 
past 12 months”). Therefore, even assuming Legacy 
previously valued 933 NE 32nd and 908 NE 30th at 
more than $100,000, Plaintiff provides no evidence 
that such past valuation supports his contention that 
he was qualified for purposes of the 2015 loan.

Because Plaintiff fails to present evidence 
showing that he qualified for the 2015 loan, Legacy is 
entitled to summary judgment.

CONCLUSION
For these reasons, Defendant Legacy Bank’s 

Motion for Summary Judgment [Doc. No. 316] is 
GRANTED.

Defendant’s Motion to Exclude Expert 
Testimony by Plaintiff, Marquise Miller [Doc. No. 
310] is deemed MOOT.



27a

A separate judgment will be entered 
accordingly.

IT IS SO ORDERED this 7th day of May, 2024.

q. afif- 
TIMOTHY D. DeOIUSTI
Chief United States District Judge
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UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT

MARQUISE MILLER, ) 
Plaintiff-Appellant, ) 

) 
v. )
LEGACY BANK, )
Defendant- Appellee. ) 

)

No. 24-6105 
(D.C. No. 
5:20-CV- 
00946-D) 
(W.D. Okla.)

ORDER

Before HARTZ, BALDOCK, and ROSSMAN, Circuit 
Judges.

Appellant’s petition for rehearing is denied.
The petition for rehearing en banc was 

transmitted to all of the judges of the court who are in 
regular active service. As no member of the panel and 
no judge in regular active service on the court 
requested that the court be polled, that petition is also 
denied.

Entered for the Court

CHRISTOPHER M. WOLPERT, Clerk
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UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT

MARQUISE MILLER, ) 
Plaintiff-Appellant, ) 

) 
v. )
LEGACY BANK, ) 
Defendant- Appellee. ) 

)

No. 24-6105 
(D.C. No. 
5:20-CV- 
00946-D) 
(W.D. Okla.)

ORDER

Before HARTZ, BALDOCK, and ROSSMAN, Circuit 
Judges.

Appellee Legacy Bank is requested to file an 
answer to appellant Marquise Miller’s petition for 
panel rehearing with suggestion for rehearing en 
banc. The response shall be filed no later than 
February 14, 2025.

Entered for the Court

CHRISTOPHERM. WOLPERT, Clerk
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Jamie Bloyd
From: Chris Farris <ChrisF@legacybank.com> 
Sent: Monday, October 19, 2015 11:05 AM 
To: 'Marquise Miller'
Subject: RE: Rehab?

Good Morning Marquise,
I’ve tried calling several times. Wanted to tell 

you all this in person, but I also don’t want to leave 
you in the dark. I’ve spoken with Lending Committee 
about the Lottie request on Friday and this morning. 
Between the location, scope of the rehabilitation of the 
property, crime rate in the area, 
vacancy/abandonment of properties in the 
surrounding area, and real estate market in the area, 
the committee has declined to approve loaning funds 
for the rehabilitation.

My apologies, but I am unable to help with this 
one. If you need anything else or have any questions, 
please don’t hesitate to contact me.

Thanks,

Chris Farris I Vice President
2801 W. Memorial Rd. | Oklahoma City | OK | 
73134 T: 405-936-1942 | F: 405-936-1961 | NMLS#: 
1110133
ChrisF@legacybank.com | www.legacybank.com 
From: Marquise Miller 
[mailto:wonderfullymadefoundationmm@gmail.com] 
Sent: Friday, October 16, 2015 10:19 AM 
To: Chris Farris
Subject: Re: Rehab?

mailto:ChrisF@legacybank.com
mailto:ChrisF@legacybank.com
http://www.legacybank.com
mailto:wonderfullymadefoundationmm@gmail.com
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Hey Good morning Chris, I'm emailing you in 
regards to our conversation on yesterday. I was 
wondering why we cant just use the property on 2110 
N. Lottie has collateral. You expressed some concerns 
about the crime in that area which I do understand 
where you are coming from. Are my only 2 options 
using 908 NE 30th and 933 NE 32nd as collateral or 
allowing Legacy to freeze the cash for collateral?

On Thu, Oct 15, 2015 at 1:36 PM, Chris Farris 
<ChrisF@legacybank.com> wrote:

There are several different places you can 
access; one of the easier ways is with Trulia. They 
have a section that pulls from different websites. 
While I’m wholly admit that Tulia is by no means an 
official report of all crimes in the area, it’s helpful for 
a general knowledge.

mailto:ChrisF@legacybank.com

