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QUESTIONS PRESENTED

This case involves an attempt by several law
enforcement officers to detain and arrest Respondents’
decedent Jeffery Krueger on July 1, 2019. On that night,
in the middle of a busy highway, Mr. Krueger resisted
the arresting deputies’ commands. Other officers —
including Petitioners Blair, Craig, McFarland and Nevitt
— were summoned to the scene to assist after the arrest
had already begun. They were unaware of the basis
or background for the arrest but reasonably believed
Mr. Krueger was resisting arrest and assaulting police
officers. Mr. Krueger was ultimately restrained, placed
in a prone position in handcuffs and yet continued to
struggle. The officers and deputies eventually placed
leg chains and a hobble chain on Mr. Krueger and then
removed all controlling force. However, soon thereafter,
Mr. Krueger began shallow breathing. He was taken to
a hospital, but he ultimately passed away. The medical
examiner found that the probable cause of death was
“cardiac dysrhythmias due to probable acute psychosis
in the setting of physical exertion and restraint.”

The Distriect Court rejected Petitioners’ qualified
immunity defense with regard to Respondents’ Fourth
Amendment excessive force claim. The Tenth Circuit
Court of Appeals conducted a de novo review, rejected
portions of the findings of the District Court, but affirmed
the denial of qualified immunity. The questions presented
are:

1. Whether the Tenth Circuit erred in denying
qualified immunity to Petitioners on the issue
of excessive force without conducting an
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individualized qualified immunity analysis, but
rather engaged, at least in part, in a “collective”
qualified immunity analysis which considered
the aggregate actions of multiple officers at the
scene?

Whether, in denying qualified immunity, the
Tenth Circuit evaluated whether the right at issue
was “clearly established” at an impermissibly
high level of generality, contrary to this Court’s
repeated warnings, including in Kisela v. Hughes,
584 U.S. 100 (2018); City & County of San
Francisco v. Sheehan, 575 U.S. 600 (2015); and
Ashceroft v. al-Kidd, 563 U.S. 731 (2011).



PARTIES TO THE PROCEEDING

Petitioners Drew Craig, Tyler McFarland, Ben Blair,
and Corey Nevitt were Defendants at the Distriet Court
level and Appellants before the Tenth Circuit Court of
Appeals. Defendants Elizabeth Crockett and Matthew
Lott were Defendants at the District Court level and
Appellants before the Tenth Circuit Court of Appeals.
Defendants Crockett and Lott do not join this Petition but
are filing their own separate petition. Defendants Kaleb
Phillips and Nicholas Orr were Defendants at the District
Court level and were Appellants at the Tenth Circuit
level but do not join this petition. Wagoner County Board
of County Commissioners; Wagoner County Sheriff’s
Department; Chris Elliot, in his official capacity as Sheriff
of Wagoner County, Oklahoma; Wagoner Emergency
Service, Inc.; Jeff Patterson; Clarence Collins; Travis
Potts; Colby North; Dustin Door were also Defendants
at the District Court level but were not Appellants at the
Tenth Circuit level. They do not join this Petition.

Respondents John Krueger, individually and as Co-
Administrator of the Estate of Jeffrey Krueger, and
Pamela Krueger, individually and as Co-Administrator
of the Estate of Jeffrey Krueger, were the Plaintiffs and
Appellees below.
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RELATED PROCEEDINGS

This case arises from the following proceedings:

Krueger, et al. v. Phillips, et al., United States Court
of Appeals for the Tenth Circuit, Consolidated
Case Nos. 24-7035, 24-7037, and 24-7066.

Krueger, et al. v. Phillips, et al., United States
Distriect Court for the Eastern District of
Oklahoma, Case No. CIV-21-044-RAW.
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OPINIONS BELOW

The Decision of the Court of Appeals, reported at 154
F.4™ 1164 (10* Cir. 2025), is reprinted in the Appendix
(“Appx.”) at 1a. The District Court’s opinion, reported
at 2024 WL 1309189 (E.D. Okla. 2024), is reprinted at
Appx. 85a.

JURISDICTION

The Court of Appeals entered its judgment on August
22,2025. (Appx. 1a-3a). This Court has jurisdiction under
28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS

Respondents brought the underlying action under
Title 42 U.S.C. § 1983, which states:

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen
of the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity,
or other proper proceeding for redress, except
that in any action brought against a judicial
officer for an act or omission taken in such
officer’s judicial capacity, injunctive relief shall
not be granted unless a declaratory decree was



2

violated or declaratory relief was unavailable.
For the purposes of this section, any Act of
Congress applicable exclusively to the District
of Columbia shall be considered to be a statute
of the District of Columbia.

Respondents allege that the Petitioners violated the
Decedent’s rights secured by the Fourth Amendment to
the United States Constitution, which provides:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or
affirmation, and particularly describing the
place to be searched, and the persons or things
to be seized.

INTRODUCTION

Petitioners contend that this case provides the Court
with a good vehicle for reviewing whether the Tenth
Circuit erred in applying a “collective action” test for
purposes of assessing qualified immunity in §1983 Fourth
Amendment excessive force cases. Here, both the District
Court and the Tenth Circuit denied Petitioners’ quest
for qualified immunity with regard to the Respondents’
Fourth Amendment excessive force claims. In its Opinion,
the Tenth Circuit invoked a “collective action” or “group
effort” test to find that the law at issue was clearly
established. 154 F.4%" at 1207-1208. The Tenth Circuit’s
collective analysis is contrary to this Court’s previous
case law holding that, in §1983 cases, a plaintiff must
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show that “each Government-official, through the official’s
own individual actions, has violated the Constitution.”
Ashceroft v. Igbal, 556 U.S. 662, 676 (2009). As one Circuit
Court aptly noted, “Section 1983 does not sanction tort by
association.” Grider v. Bowling, 785 F.3d 1248, 1252-53
(8™ Cir. 2015).

To date, no opinion of this Court has adopted a
“collective action” test for excessive force claims, and
most Courts have rejected it. Such a rule threatens law
enforcement and public well-being everywhere because
it will chill law enforcement officer in the performance
of their duties and endanger them in the field. Given the
Tenth Circuit’s precedent, law enforcement officers will
be hesitant to assist in subduing a struggling suspect
when other officers are involved based upon the fear
that they may held liable not for the own conduct, but
for the conduct of other officers. This case presents a
paradigmatic example wherein such a rule might impede
effective law enforcement, insofar as these Petitioners
were summoned to the scene of an ongoing struggle in
the middle of a busy highway. If officers believed they
could be held vicariously liable for ongoing events or for
the acts or omissions of other actors, they may be induced
or incentivized to stay away.

Further, there is a split of authority among the circuits
regarding the importance and necessity of conducting
an individualized qualified immunity analysis, especially
in cases regarding alleged violations of the Fourth
Amendment, rather than analyzing qualified immunity
with regard to the aggregate actions of several officers.
The Court should grant this Petition to resolve that split of
authority among the circuits in the interest of promoting
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legal stability, predictability, and the equal treatment of
individuals under the law.

Finally, the Tenth Circuit’s holding in this case —
requiring officers, over the course of a few seconds, to
decide whether a resisting suspect is “effectively subdued”
and/or no longer “meaningfully moving” — leaves law
enforcement officers without any clear guidance to enable
them to conform their actions to clearly established law.
This will, again, chill them in the performance of their
duties with regard to subduing struggling suspects, and
will endanger them in the field. In that regard, the Tenth
Circuit’s decision ignores this Court’s instruction to
“judge[] from the perspective of a reasonable officer on
the scene, rather than with the 20/20 vision of hindsight”
and to “allow[] for the fact that police officers are often
forced to make split second judgments—in circumstances
that are tense, uncertain, and rapidly evolving.” Ryburn v.
Huff, 565 U.S. 469, 477 (2012) (quoting Graham v. Connor,
490 U.S. 386, 396-97 (1989)).

Petitioners urge this Court to grant the petition and
reverse.

STATEMENT OF THE CASE
A. Factual Background

In its Opinion, the Tenth Circuit engaged in an
exhaustive review of the facts of the case. Based on that
opinion, the following are the material undisputed facts
of this record:

On the evening of July 1, 2019, at approximately 9:45
p.m., Wagoner County Sheriff’s Deputy Nicholas Orr
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stopped at a gas station in Wagoner, Oklahoma to refill
his patrol car while on duty. As Deputy Orr stood at the
gas pumps, he claimed to hear squealing tires. A car
pulled in behind him and the Decedent, Mr. Krueger,
exited his car and started cleaning the windshield. Deputy
Orr attributed the squealing tires to him. Mr. Krueger
cleaned his windshield and got back into his car and
drove away. Believing Mr. Krueger might be intoxicated
because he allegedly appeared to talk to himself at the
gas pumps, Deputy Orr called Wagoner County Sheriff’s
Deputy Kaleb Phillips, who was also on patrol. Thereafter,
Deputies Orr and Phillips pulled over Mr. Krueger, pulled
him from his vehicle, and engaged in lengthy physical
struggle with him. (Appx. 16a—30a). Among other things,
Mr. Krueger repeatedly resisted officer commands and
grabbed for a taser. (Appx. 27a—28a).

During Deputy Orr’s encounter with Mr. Krueger, he
sent out radio calls advising other law enforcement of the
encounter, including a call reporting he had “one [suspect]
fighting,” and another that he “need[ed] help.” Wagoner
County Sheriff’s Deputy Matthew Lott heard the call at
approximately 10:00 p.m. and advised dispatch he was en
route. City of Wagoner Police Officers Ben Blair, Drew
Craig, Tyler McFarland, and Corey Nevitt (Petitioners
herein) also responded to the scene. After being delayed
by a passing train, Deputy Lott arrived just as Deputy Orr
sent out a radio call reporting that he had “one in custody.”
(Appx. 30a). Deputy Lott parked his patrol vehicle to block
oncoming traffic, exited the vehicle, and saw Mr. Krueger
handcuffed and face down on the pavement. (Id.)

The City of Wagoner Police Officers took over for
Deputies Orr and Phillips and began to hold down the
prone Mr. Krueger. Petitioner Officer Craig placed
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his right knee on Mr. Krueger’s right shoulder, while
“Officer McFarland placed his right shin and knee on Mr.
Krueger’s waistline and his left knee over Mr. Krueger’s
left shoulder.” (Appx. 36a). Petitioners Nevitt and Blair did
not participate in restraining Mr. Krueger or in taking
him into custody, but testified they witnessed Mr. Krueger
handcuffed and face down with other officers on top of
him. (Appx. 31a).

Wagoner County Sheriff’s Office Lieutenant Elizabeth
Crockett arrived on the scene after Deputies Orr and
Phillips had walked away from Mr. Krueger. Crockett
first checked in with Deputies Orr and Phillips before
approaching Mr. Krueger. After observing Mr. Krueger
kick one of the officers, Lieutenant Crockett approached
to help. She knelt on Mr. Krueger’s left buttock and left
upper thigh. Meanwhile, Officer Craig had retrieved
leg shackles, and he and Lieutenant Crockett placed
the shackles on Mr. Krueger while Lieutenant Crockett
continued to kneel on his buttock and thigh. Lieutenant
Crockett kneeled on Mr. Krueger’s left buttock and left
upper thigh for between forty-five seconds to one minute
total, until the leg irons were secure. She then went to her
car, where she had no further contact with Mr. Krueger.
(Appx. 31a-32a).

During this interval, Deputy Lott placed his foot
on the top of the prone Mr. Krueger’s right shoulder for
approximately one minute. While Deputy Lott asserted
that he did not place weight on Mr. Krueger’s shoulder,
the district court noted that fact could not be determined
from the video, which shows Deputy Lott’s foot on Mr.
Krueger’s shoulder. (Appx. 32a).
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As the restraint continued, the officers asked if
they should “hobble” Mr. Krueger — connecting the leg
restraints to the handcuffs with a chain — because he
continued to move and kick his legs. Deputy Lott left
and retrieved a hobble chain from his patrol car and
handed it to the officers. Deputy Lott observed, but did
not participate in, the hobble chaining. Shortly after
placement of the hobble chain, the officers realized that
Mr. Krueger was shallow breathing and called for the
EMTs on scene. (Appx. 32a—33a).

After the EMTs loaded Mr. Krueger into the
ambulance, Deputy Lott drove the ambulance to the
Wagoner Community Hospital, where Mr. Krueger was
pronounced dead. The state medical examiner reported
the cause of death as “cardiac dysrhythmias due to
probable acute psychosis in the setting of physical exertion
and restraint.” Mr. Krueger was six feet three inches tall,
weighed 156 pounds, and was thirty-six years old when
he died. Officer Craig weighed approximately 235 pounds,
Officer McFarland weighed approximately 230 pounds,
and Lieutenant Crockett weighed about 200 pounds.
(Appx. 33a).

B. Proceedings Below

Respondents John Krueger and Pamela Krueger,
individually and as Co-Administrators of the Estate of
Jeffrey Krueger, brought suit against the Petitioners and
other officers and deputies pursuant to 42 U.S.C. § 1983
alleging, in part, that they violated the Decedent’s Fourth
Amendment right to be free from the use of excessive force.
Petitioners filed Motions for Summary Judgment, arguing,
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in part, that they were entitled to qualified immunity
with regard to the Respondents’ Fourth Amendment
excessive force claims because Respondents failed to
show any violation of the Decedent’s clearly established
constitutional rights by Petitioners. Petitioners further
argued that they were entitled to qualified immunity
because it would not be clear to a reasonable officer in
their position that they were violating Decedent’s clearly
established constitutional rights.

The District Court denied Petitioners McFarland and
Craig qualified immunity with regard to the excessive
force claims. (Appx. 107a). The District Court found that
the Graham factors weighed in Petitioners’ favor, noting
that (i) they arrived to the scene to find Mr. Krueger
“kicking, fighting, and resisting arrest in the middle of the
highway”; (ii) Mr. Krueger’s resistance posed an immediate
threat to the safety of himself, the deputies and officers,
as well as others on the highway; and (iii) Mr. Krueger
was actively resisting arrest. (Appx. 100a). Nevertheless,
the District Court concluded that Respondents had shown
enough evidence to create genuine issues of material fact
as to whether Officer McFarland’s and Officer Craig’s
use of force was objectively reasonable. (Appx. 100a).
In addition, the District Court found that Respondents
had shown that it was clearly established that placing
substantial or significant pressure or weight on the upper
back of an arrestee that was handcuffed and in the prone
position constituted excessive force. (Appx. 101a-102a).

With respect to Petitioners Nevitt and Blair, the
District Court found that they were entitled to summary
judgment on the excessive force claim because they did
not assist with restraining or taking Mr. Krueger into
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custody. (Appx. 100a). Nevertheless, the District Court
found that Petitioners McFarland, Craig, Nevitt and
Blair could each be held liable under a §1983 “failure to
intervene” theory, finding that “each officer observed [the
use of force] happening, and each officer had a realistic
opportunity to intervene, but failed to do so.” (Appx.
103a-104a).

On appeal, the Tenth Circuit panel affirmed the
District Court’s denial of qualified immunity to Petitioners
with regard to the Fourth Amendment excessive force
claims and the “failure to intervene” claims. Relying on
Weigel and E'st. of Booker, the panel found that, “[ulnder the
totality of the circumstances, a reasonable jury could find
that the use of the prone restraint was not reasonable and
therefore constituted excessive force.” (Appx. 67a). The
panel discounted the Graham findings of the District
Court because, while Mr. Krueger may have been
resisting and struggling during a portion of the minutes-
long encounter, the District Court did not assess whether
Mr. Krueger was “meaningfully moving, resisting, or
struggling throughout the prone restraint.” (Appx. 64a)
(italics added).

Further, according to the panel, “resistance” per se
was not the linchpin issue for purposes of the Graham
analysis; rather, the propriety of the use of controlling
force under these circumstances focuses “on the ability
of the suspect to effectively resist, not whether that
suspect is struggling or resisting at all.” (Appx. 64a)
(italics in original). The panel also found that the law
was clearly established regarding the use of force under
these circumstances. (Appx. 74a). Among other things,
the panel found that the “group participation” of Officer
Craig, Officer McFarland, Deputy Crockett and Deputy
Lott subjected them to §1983 liability. (Appx. 74a). No



10

matter how brief or momentary a particular officer’s use
of force may be, “each defendant who actively participated
in excessive force as part of a ‘group effort’ was liable for
any underlying finding of excessive force.” (Appx. 72a).

The panel concluded: “Because the district court found
there were material factual disputes as to the amount of
weight each Defendant put on Mr. Krueger, a jury will
have to decide whether each Defendant used excessive
force.” (Appx. 74a).

REASONS FOR GRANTING THE PETITION

I. In Denying the Petitioners Qualified Immunity
on the Excessive Force Claims, the Tenth Circuit
Court of Appeals Has Decided an Important Legal
Issue in a Way Which is Inconsistent with This
Court’s Established Precedent and Has so Far
Departed from the Accepted and Usual Course of
Judicial Proceedings, as to Call for an Exercise of
This Court’s Supervisory Power

Petitioners contend that the Tenth Circuit’s
“coordinated use of force” or “group effort” analysis
is inconsistent with this Court’s qualified immunity
jurisprudence. Law enforcement officers who are sued
in their individual capacities in an action under 42
U.S.C. § 1983 “are entitled to qualified immunity unless
it is demonstrated that their conduct violated clearly
established constitutional rights of which a reasonable
person in their positions would have known.” Murrell v.
Sch. Dist. No. 1, Denver, Co, 186 F.3d 1238, 1251 (10th
Cir. 1999) (citing Harlow v. Fitzgerald, 457 U.S. 800,
818 (1982)). Qualified immunity shields federal and state
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officials from money damages unless a plaintiff pleads
facts showing (1) that the official violated a statutory or
constitutional right, and (2) that the right was “clearly
established” at the time of the challenged conduct.
Ashceroft v. al-Kidd, 563 U.S. 731, 735 (2011). Qualified
immunity gives ample room for mistaken judgment by
protecting all but the plainly incompetent or those who
knowingly violate the law. Hunter v. Bryant, 502 U.S. 224,
229 (1991). Because qualified immunity is “an immunity
from suit rather than a mere defense to liability ... it is
effectively lost if a case is erroneously permitted to go
to trial.” Pearson v. Callahan, 555 U.S. 223, 231 (2009).

In Anderson v. Creighton, 483 U.S. 635, 639 (1987),
this Court explained that “whether an official protected
by qualified immunity may be held personally liable for an
allegedly unlawful official action generally turns on the
“objective legal reasonableness” of the action, assessed
in light of the legal rules that were “clearly established”
at the time it was taken.” (Internal citations omitted). A
Government official’s conduct violates clearly established
law when, at the time of the challenged conduct, “[t]he
contours of [a] right [are] sufficiently clear” that every
“reasonable official would have understood that what
he is doing violates that right.” Ashcroft v. al-Kidd, 563
U.S. at 741 (internal citations omitted). “The question of
whether a right is clearly established must be answered
in light of the specific context of the case, not as a broad
general proposition.” Morris v. Noe, 672 F.3d 1185, 1196
(10th Cir. 2012) (internal quotations omitted).

This Court has “repeatedly told courts ... not to define
clearly established law at a high level of generality since
doing so avoids the crucial question whether the official
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acted reasonably in the particular circumstances that
he or she faced.” Plumhoffv. Rickard, 572 U.S. 765, 779
(2014) (internal quotations and citations omitted). “This is
not to say that an official action is protected by qualified
immunity unless the very action in question has previously
been held unlawful, but it is to say that in the light of
pre-existing law the unlawfulness must be apparent.”
Anderson, 483 U.S. at 640. While the court need not
point to any prior authority which has precisely the same
facts of this case in order to find clearly established law,
existing precedent must “squarely govern” the case and
“must have placed the statutory or constitutional question
beyond debate.” Aldaba v. Pickens, 844 ¥.3d 870, 877 (10th
Cir. 2016) (citations and internal quotation marks omitted).

“[C]learly established law must be ‘particularized’
to the facts of the case.” White v. Pauly, 580 U.S. 73, 79
(2017). “[S]pecificity is especially important in the Fourth
Amendment context, where ... it is sometimes difficult for
an officer to determine how the relevant legal doctrine ...
will apply to the factual situation the officer confronts.”
Rivas-Villegas v. Cortesluna, 595 U.S. 1, 6 (2021) (quoting
Mullenix v. Luna, 577 U.S. 7,12 (2015). “In cases alleging
unreasonable searches or seizures, we have instructed
that courts should define the clearly established right at
issue on the basis of the specific context of the case.” Tolan
v. Cotton, 572 U.S. 650, 657 (2014).

However, importantly, the Tenth Circuit panel’s
decision regarding the “clearly established” prong of the
qualified immunity analysis relied, in part, on vicarious
liability principles outlined in two prior Tenth Circuit
cases, Weigel v. Broad, 544 F.3d 1143 (10th Cir. 2008) and
Est. of Booker v. Gomez, 745 F.3d 405 (10th Cir. 2014).
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That is, the Court found that it was allowed to engage in
a collective qualified immunity analysis which considered
the aggregate actions of multiple officers at the scene.
(Appx. 7Tla-T4a).

In Weigel, the court dealt with a fleeing suspect who
repeatedly resisted arrest and evaded handcuffing. In that
case, the suspect died after pressure was applied to his
upper torso after he was handcuffed, subdued and laying
in a prone position with his legs bound together, and at
a point in time when he posed no “threat to the officers,
the public, or himself.” Weigel, 544 F.3d at 1152. The court
held that, in such circumstances “the law was clearly
established that applying pressure to [plaintiff’s] upper
back, once he was handcuffed and his legs restrained, was
constitutionally unreasonable due to the significant risk of
positional asphyxiation associated with such actions. We
said this overtly, if not by strong and deducible inference,
in Cruz.” Id. (citing Cruz v. City of Laramie, 239 F.3d 1183,
1189 (10th Cir. 2001)).

In Est. of Booker, the Court dealt with an arrestee
who swung his left elbow at a deputy at a jail facility. /d.
at 412. In response, four other deputies used various forms
of force to subdue and restrain him, including by taking
him to the ground in the prone position; application of
a “carotid restraint”; handcuffing his hands behind his
back; application of a “gooseneck hold” (a pain compliance
technique); application of “Orcutt Police Nunchakus”
(another pain compliance technique); and use of a stun
taser for eight seconds. The arrestee was then placed in
his cell. He later passed away. The court found that the
arrestee was not resisting at the time force was used, and
was fully restrained. Id. at 414.
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The court analyzed the matter under the Fourteenth
and Fourth Amendments, and ultimately rejected
the defendants’ qualified immunity defenses. Relying
on Weigel, the court determined that it was clearly
established that the defendant officers’ placement of
weight on the decedent’s back after he had been subdued
and/or incapacitated “could be construed as substantial
or significant.” Id. at 424. The court noted that “the
Defendants are entitled to qualified immunity unless
the Plaintiffs can show (a) a reasonable jury could find
unconstitutional the deputies’ use of force — a carotid
restraint, pressure on Mr. Booker’s back, and application
of a taser — once Mr. Booker was fully restrained; and
(b) this use of force violated clearly established law.” Id.
at 423 (emphasis added).

Significantly, in both Weigel and Est. of Booker, the
Tenth Circuit abandoned the usual practice of conducting
an individualized qualified immunity analysis for each
defendant and engaged in a collective qualified immunity
analysis which considered the aggregate actions of
multiple officers at the scene. As the Tenth Circuit panel
explained:

Indeed, our precedent clearly establishes that
an officer need not be the one directly putting
weight on a suspect’s back for his involvement
to be clearly established as excessive. In Weigel,
we held two highway troopers could be liable for
excessive force in applying a prone restraint:
one who “applied pressure to [the decedent’s]
upper body, including his neck and shoulders,’
and another who “straddled [the decedent’s]
upper thighs and buttocks and held [the
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decedent’s] arms in place,” and then eventually
left the scene while the other remained on the
decedent’s “upper torso.” 544 F.3d at 1148-49
(emphasis added).

Importantly, in Weigel, we analyzed both
officers’ culpability for the prone restraint
together, even though one trooper “was in
his car when [the decedent] went into cardiac
arrest.” Id. at 1153 n.4. Similarly, in Booker, we
held five officers who “actively participated in a
coordinated use of force” on the decedent could
be liable, explaining that “[i]f excessive force
occurred, all deputies contributed to it.” 745
F.3d at 422. We explained that each defendant
who actively participated in excessive force
as part of a “group effort” was liable for any
underlying finding of excessive force. Id.

(Appx. 7Tla-72a, footnote omitted). Indeed, the Tenth
Circuit panel noted the striking similarities between the
facts relevant to Petitioners and the Weigel case:

As discussed, in Weigel, a trooper could be
liable for excessive force when he participated
in a prone restraint by “straddl[ing] [the
decedent’s] upper thighs and buttocks and
[holding the decedent’s] arms in place,” even
though he then left to go “to his vehicle to warm
his hands” while one trooper and one bystander
continued to apply weight to the decedent’s back
and legs. 544 F.3d at 1148-49. We held that both
troopers should have known they “subjected
[the decedent] to force that they knew was
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unnecessary to restrain him,” constituting
excessive force, and we held that each trooper
could be liable even though one trooper “was in
his car when [the decedent] went into cardiac
arrest.” Id. at 1152-53 & n.4.

Here too, Lieutenant Crockett put weight on
Mr. Krueger’s thigh and buttock while assisting
with the placement of a leg restraint while
another officer put weight on Mr. Krueger’s
back. Then, she left to go to her car even while
other officers continued to apply weight to the
prone Mr. Krueger. She was in her car when Mr.
Krueger’s breathing slowed and the EMTs were
called. These facts are so strikingly similar to
Wezgel it is hard to imagine a case that could
have put Lieutenant Crockett on clearer notice
that her participation in the prone restraint
made her subject to an excessive force claim,
even though she was not the officer applying
weight to Mr. Krueger’s back, and she left the
scene to go to her car before the EMTs were
alerted that Mr. Krueger may have stopped
breathing.

(Appx. 73a—T74a, footnotes omitted).

Considered alone, each Petitioners’ actions would
arguably not be shown to be objectively unreasonable.
Indeed, a cursory review of the Graham factors
demonstrates the objective reasonableness of the actions of
Petitioners McFarland and Craig: (1) Severity of the crime
at i1ssue: Prior to their arrival, Petitioners were informed
that the Decedent was being combative and was fighting
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Deputies Orr and Phillips. Therefore, they had reason to
believe the Decedent had committed assault and battery of
a law enforcement officer. (2) Whether the Decedent posed
an 1mmediate threat: At the time of Petitioners’ arrival,
the Decedent continued to struggle against the officers
attempting to restrain him and they observed him kick
another Deputy as he tried to restrain the Decedent’s
legs. As such, Petitioners had reason to believe that the
Decedent presented an immediate threat. (3) Whether
the Decedent was actively resisting or attempting to
resist: Again, the Decedent was actively resisting at the
time of the Petitioners’ use of force despite numerous law
enforcement officers attempting to restrain him, including
kicking a deputy. Notably, the District Court reached the
exact same conclusions, finding that each of the Graham
factors weighed in favor of Petitioners. (Appx. 100a). As
such, considered alone, each Petitioners’ use of force was
reasonable under the totality of the circumstances.

Thus, application of the Tenth Circuit’s precedent
which allows the court to engage in a collective qualified
immunity analysis and consider the aggregate actions
of multiple officers at the scene flies in the face of this
Court’s established precedent that, for claims under 42
U.S.C. § 1983, a defendant may only be held liable for his
or her own misconduct. Ashcroft v. Igbal, 556 U.S. 662,
677 (2009). Indeed, with respect to qualified immunity,
the plaintiff must “identify a case that put [ Petitioners] on
notice that [their] specific conduct was unlawful.” Rivas-
Villegas v. Cortesluna, 595 U.S. 1, 6 (2021) (italics added);
see also Taylor v. Riojas, 592 U.S. 7,9 (2020) (suggesting
“officer-by-officer analysis will be necessary on remand”
in qualified immunity case). The panel’s decision is even
contrary to the Tenth Circuit’s own pronouncement in
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Pahlsv. Thomas, 718 F.3d 1210, 1233 (10th Cir. 2013) that
a defendant’s “entitlement to qualified immunity, turn
on an individual assessment of each defendant’s conduct
and culpability.” In the Pahls case, the Tenth Circuit
stated that “[p]laintiffs must do more than show that their
rights ‘were violated’ or that ‘defendants,” as a collective
and undifferentiated whole, were responsible for those
violations.” Id. at 1228 (citations omitted).

Moreover, the Tenth Circuit panel’s decision ignores
this Court’s directive to define clearly established law
in Fourth Amendment cases on the basis of the specific
context of the case. Tolan, 572 U.S. at 657. In so holding,
the Tenth Circuit panel has decided an important legal
issue in a way which is inconsistent with this Court’s
established precedent and has so far departed from the
accepted and usual course of judicial proceedings, as to
call for an exercise of this Court’s supervisory power. The
Tenth Circuit panel’s holding threatens law enforcement
and public well-being everywhere because it will chill law
enforcement officers in the performance of their duties,
and endanger them in the field. Further, such precedent
is simply contrary to the concepts of fundamental fairness
and equal treatment of individuals under the law.

II. The Petition Should be Granted to Resolve a Split
of Authority Among the Circuits

Further, a substantial split of authority exists among
the circuit courts on the “coordinated use of force” or
“group effort” analysis of §1983 liability in this context.
Unlike the Tenth Circuit, numerous other circuit courts of
appeal have recognized both the importance and necessity
of conducting an individualized qualified immunity
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analysis, especially in cases regarding alleged violations
of the Fourth Amendment, rather than analyzing qualified
immunity with regard to the aggregate actions of several
officers. For instance:

e In Poe v. Leonard, 282 F.3d 123, 134-35
(2d Cir. 2002), a Fourteenth Amendment
case, the Court of Appeals for the Second
Circuit stated: “The qualified immunity
analysis depends upon an individualized
determination of the misconduct alleged.”

* In Spikes v. McVea, 12 F.4th 833 (5th Cir.
2021), an Eighth Amendment case, the
Court of Appeals for the Fifth Circuit notes
that it was “important that the inquiry of
qualified immunity not rest on the collective
action of the medical staff, but on the role
of each participant.” See also Meadours
v. Ermel, 483 F.3d 417, 422 (5™ Cir. 2007)
(“The district court erred in considering the
officers’ actions together, and we instruct
the court to consider the officers’ actions
separately on remand.”).

* In Stoudemire v. Michigan Dep’t of Corr.,
705 F.3d 560, 570 (6th Cir. 2013), a Fourth
and Fourteenth Amendment case, the Court
of Appeals for the Sixth Circuit found the
district court had not conducted a proper
qualified immunity analysis with regard
to the defendant warden and vacated the
order denying him summary judgment and
remanded the case for further proceedings.
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In so folding, the Sixth Circuit stated that
“it is well settled that qualified immunity
must be assessed in the context of each
individual’s specific conduct.” Id. (internal
quotations omitted).

In Est. of Williams by Rose v. Cline, 902
F.3d 643, 651-52 (7th Cir. 2018), a Fourth
Amendment case, the Court of Appeals for
the Seventh Circuit stated that “Our cases
demonstrate a painstaking commitment
to an individualized qualified-immunity
analysis, especially when the facts relative
to the alleged constitutional violation differ
from defendant to defendant.”

In Manning v. Cotton, 862 F.3d 663, 668
(8th Cir. 2017), a Fourth and Fourteenth
Amendment case, the Court of Appeals for
the Eighth Circuit stated:

The Officers argue that the district
court failed to make the required
individualized analysis in arriving
at its determination and instead
erroneously treated the Officers
as one unified group. We agree.
The doctrine of qualified immunity
requires an individualized analysis
as to each officer ... because a person
may be held personally liable for a
constitutional violation only if his own
conduct violated a clearly established
constitutional right. . .On appeal we
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conduct an individualized qualified
immunity analysis for each officer,
using the facts the district court
used in its determination below and
viewing the facts in the light most
favorable to the nonmoving party. Id.
(internal cites and quotes omitted).

In Cunningham v. Gates, 229 F.3d 1271,
1289 (9th Cir. 2000), as amended (Oct. 31,
2000), a Fourth Amendment case, the Court
of Appeals for the Ninth Circuit found that
“the district court failed to analyze the acts
of each individual defendant in its qualified
immunity analysis” and stated that the
district court’s analysis “fall far short of
the individualized analysis we require for
resolving motions for summary judgment
based on qualified immunity.”

In Alcocer v. Mills, 906 F.3d 944, 951 (11th
Cir. 2018), a Fourth Amendment case, Court
of Appeals for the Eleventh Circuit found
that the district court did not conduct a
proper individualized qualified immunity
analysis with regard to the defendants,
reversed the denial of summary judgment,
and remanded the matter for further
proceedings. The Eleventh Circuit stated
that “[o]ln remand, the district court shall, in
the first instance, conduct an individualized
analysis of whether each defendant is
entitled to qualified immunity.” Id. The
Eleventh Circuit further held that “each
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defendant is entitled to an independent
qualified-immunity analysis as it relates to
his or her actions and omissions. So we must
be careful to evaluate a given defendant’s
qualified-immunity claim, considering only
the actions and omissions in which that
particular defendant engaged.” Id.

The Tenth Circuit panel’s decision in this case is in
conflict with the decisions of the Second, Fifth, Sixth,
Seventh, Eighth, Ninth, and Eleventh Circuits in requiring
individualized qualified immunity analyses — at least with
regard to Fourth Amendment excessive force claims
involving multiple officers. The Court should grant this
Petition to resolve that split of authority among the circuits
in the interest of promoting legal stability, predictability,
and the equal treatment of individuals under the law.

II1. The Tenth Circuit’s Ruling Regarding When a
Suspect May be Considered “Effectively Subdued”
or “Meaningfully Restrained” Leaves Law
Enforcement Officers Without any Clear Guidance
to Enable Them to Conform Their Actions to
Clearly Established Law

The Tenth Circuit’s analysis of the “clearly-established”
prong was conducted at a high level of generality and leaves
officers without any clear guidance concerning whether
their conduct conforms with clearly-established law. That
is, the Tenth Circuit’s findings regarding when a suspect
is “effectively subdued” or “meaningfully restrained” such
that any further use of force against them constitutes
excessive force is arbitrary in nature and fails to provide
definitive guidance to law enforcement officers who must
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make split-second decisions under stressful conditions.
In fact, these Petitioners were summoned because of Mr.
Krueger’s resistance to officer commands and his ongoing
struggling and kicking. (Appx. 36a). It was therefore error
for the Tenth Circuit to discount the facts that preceded
the officers’ effective use of force to restrain and subdue
Mr. Krueger and to focus only of facts which, in retrospect,
arguably showed that he was, at some point, “effectively
subdued.” Barnes v. Felix, 605 U.S. 73, 80 (2025) (“But
earlier facts and circumstances may bear on how a
reasonable officer would have understood and responded
to later ones. Or as the Federal Government puts the point,
those later, ‘in-the-moment’ facts ‘cannot be hermetically
sealed off from the context in which they arose.”).

For instance, no court has held that it constitutes
excessive force to restrain an arrestee in a prone
position when the person is actively resisting arrest. £.g.,
Lombardo v. City of St. Louis, 38 F.4'" 684 (8 Cir. 2022),
cert. denied, 143 S. Ct. 2419 (2023) (finding, on remand from
this Court, that it was not clearly established in 2015 that
detainee had right to be free from prone restraint while
resisting officers); see also Rivas-Villegas v. Cortesluna,
142 S. Ct. 4 (2021) (finding no clearly established law that
prevented officers from placing knee on suspect’s back
for brief period of time [8 seconds]). In fact, the Tenth
Circuit rejected that very argument in Giannetti v. City
of Stillwater, 216 F. App’x 756 (10th Cir. 2007) (unpub).
In Giannetti, the court addressed a case wherein an
arrestee, who had a known history of bipolar disorder,
resisted officers’ attempts to take her into custody. The
officers had attempted to conduct a traffic stop, but the
plaintiff refused to stop. Once at her house, the officers
were able to take her into custody and transport her
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to the local jail. At the jail, the plaintiff began to resist
the officers’ attempts to place her in jail clothing. The
plaintiff was handcuffed and placed in a prone position
on the ground. During a struggle that lasted more than
ten (10) minutes, officers placed their hands and knees on
the plaintiff’s upper back. Id. at 759-760.

In affirming the district court’s grant of summary
judgment to the officers, the court held that “[w]e agree
that ‘[r]estraining a person in a prone position is not, in
and of itself, excessive force when the person restrained
is resisting arrest.” Id. at 765 (quoting Estate of Phillips
v. City of Milwaukee, 123 F.3d 586 (7th Cir. 1997). The
court further held that “[aJuthorities must be allowed to
graduate their response to the demands of any particular
situation” and that “the officers were not required to use
alternative, less intrusive means during the escalating
struggle.” Id. (quoting United States v. Montoya de
Hernandez, 473 U.S. 531, 542 (1985) and Medina v. Cram,
252 F.3d 1124, 1133 (10th Cir. 2001) (internal quotation
marks omitted)). The Court concluded that “the officers’
continued use of force to restrain Ms. Giannetti, although
perhaps not the least intrusive choice that they could have
made, was not unreasonable in response to her escalating
opposition.” Id. at 766.

In this appeal, the Tenth Circuit panel held that the
Giannetti case was inapplicable, finding that, unlike the
suspect in that case, “the facts—viewed in the light most
favorable to the Estate—could show that Mr. Krueger
was not meaningfully struggling during much of the prone
restraint, and that Mr. Krueger was effectively subdued.”
(Appx. 70a). However, the panel’s analysis is arbitrary as
applied to Petitioners. In that regard, the Tenth Circuit
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panel relied upon a number of cases for the proposition
that “our cases holding that prolonged prone restraints
constitute excessive force focus on the ability of the suspect
to effectively resist, not whether that suspect is struggling
or resisting at all.” (Appx. 63a).

The Tenth Circuit first cited Weigel, supra., stating
that “our analysis rested on the fact that ‘there [wa]
s evidence that [the decedent] was subjected to such
pressure for a significant period after it was clear that the
pressure was unnecessary to restrain him,” because he
‘was handcuffed and his legs were bound.” (Appx. 64a).
Likewise, the Tenth Circuit panel also cited to Lynch v.
Board of County Commissioners of Muskogee County,
Oklahoma, 786 F. App’x 774 (10th Cir. 2019), wherein
the court, applying Weigel, held “officers used excessive
force on a decedent even though he continued to ‘actively
resist[] arrest’ by ‘continu[ing] to struggle and hurl
insults at the officers’ while he was subject to a prolonged
prone restraint.” The court “explained that ‘he did not
‘pose[] an immediate threat to the safety of the officers
or others’ because his arms and legs were shackled,” and
his resistance no longer weighed heavily because ‘it was
no longer possible for him to flee’ due to the restraints.”
(Appx. 64a—65a).

Finally, the panel cited Teetz ex rel. Lofton v. Stepien,
142 F.4th 705 (10th Cir. 2025), wherein the court “held
that the defendants used excessive force when they ‘put
[the decedent] in leg restraints and [held] him down in the
prone position for a prolonged period of time.” (Appx. 65a).
The court observed in that case “that ‘the use of prone
restraint—even where a suspect is ‘resisting’ to some
degree—becomes unreasonable where officers become
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aware the suspect is experiencing life-threatening harm
but nonetheless continue to apply the restraint.” (Appx.
65a). The court “further noted that ‘as we have recognized
since Weigel, this can be true even when a suspect fights
back at the beginning of an encounter, or struggles after
restraints are placed, as long as the suspect is effectively
restrained while the force is continuously applied.” (Appx.
65a).

However, the application of these cases to deny
qualified immunity in these cases is based on a vague and
difficult-to-apply test. Unlike the suspects in the Weigel
and Lynch cases, the Decedent’s legs were not shackled at
the time that Petitioners made contact with him. Rather,
Mr. Krueger was continuing to struggle and resist. Officer
Craig briefly placed his right knee on Mr. Krueger’s
right shoulder. (Appx. 31a). Officer McFarland placed his
right shin and knee on Mr. Krueger’s waistline and his
left knee over Mr. Krueger’s left shoulder. (Appx. 31a).
Officers Nevitt and Blair did not participate in restraining
Mr. Krueger or taking him into custody. (Appx. 31a).
Lieutenant Crockett kneeled down on the suspect’s left
buttock and left upper thigh for approximately forty-
five seconds to a minute and assisted placing him in leg
irons, after which she immediately left the area. Crockett
made contact with the Decedent because she saw him
kick another officer. (Appx. 31a). Likewise, Deputy Lott
observed Mr. Krueger fully conscious with his eyes open
and kicking, continuing to resist arrest. (Appx. 30a). In
order to help secure the Decedent, Lott placed his foot on
Decedent’s right shoulder for approximately one minute.
(Appx. 32). There were no facts, evidence, or analysis
regarding whether Lott placed substantial or significant
pressure through his foot onto Mr. Krueger’s shoulder.
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Following the struggle, the Tenth Circuit noted that, at
most, Mr. Krueger was “not visibly moving, struggling,
or speaking” for two to three minutes. (Appx. 35a—-36a).

A suspect — even one which is handcuffed in the prone
position — cannot be reasonably described as “effectively
subdued” if they are still able to kick other officers. This
is because they present a significant danger to the officers
attempting to affect their arrest. Moreover, unlike the
suspect in the Teetz case, Petitioners did not put continuous
force on the Decedent after becoming aware that he was
experiencing life-threatening harm. Rather, Petitioner
McFarland solely used controlling force until such time as
Mr. Krueger was fully restrained. And Petitioner Craig’s
use of force was brief and momentary. Petitioners Nevitt
and Blair did not even use force on Mr. Krueger. As such,
none of these cases would have placed Petitioners on notice
that their minor and brief uses of force in restraining
the Decedent could be considered excessive. And, even
assuming Mr. Krueger was “effectively” restrained at
some point during the minutes-long encounter, existing
case law would not put Petitioners on notice that they
were required to ignore all facts immediately preceding
that point in time.

The Tenth Circuit panel concluded:

As discussed, a reasonable jury could find
that Mr. Krueger was handcuffed, prone, and
subject to a prone restraint that lasted for
approximately four minutes. During this time,
Officer McFarland rested both his knees on Mr.
Krueger’s back, Officer Craig put his weight on
Mr. Krueger’s right shoulder, and at various
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points Lieutenant Crockett applied weight to
his left buttock and thigh, and Deputy Lott put
weight on his shoulder. The officers additionally
secured leg shackles and a hobbletie. Even
to the extent that Mr. Krueger continued to
struggle and kick—and again, a reasonable jury
could conclude that he was not meaningfully
struggling for most of the encounter—once he
was handcuffed, prone, and he had the weight
of an officer on him, he no longer “pose[d] an
immediate threat to the safety of the officers
or others,” and any resistance to arrest was
outweighed by the fact that he could not
“attempt(] to evade arrest by flight.”

(Appx. 66a—67b, quoting Graham, 490 U.S. at 396).

However, contrary to the panel assertions, no
reasonable jury could find that the Decedent was
effectively subdued at the time that Petitioners used
controlling force on him. No reasonable jury could find
that a suspect — even one which is handcuffed in the
prone position — was “effectively subdued” if they are
still able to kick other officers as they clearly present a
substantial risk of injury to the officers attempting to
affect their arrest. To hold otherwise is simply to ignore
the facts confronting these officers, which occurred
over the course of a few minutes — and after an intense
struggle in the middle of busy highway. Rather, the facts
relevant to Petitioners more closely resemble the events
in the Giannetti case, where the court acknowledged that
“[a]uthorities must be allowed to graduate their response
to the demands of any particular situation...” Giannetti,
216 F. App’x at 765. And, to the extent that the Decedent
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was “effectively subdued” at the time of the Petitioners’
use of force, it was because of that use of force, not in
spite of it.

Regardless, the Tenth Circuit’s holding regarding
when a suspect may be considered “effectively subdued”
leaves law enforcement officers without any clear
guidance to enable then to conform their actions to clearly
established law. The inevitable confusion which this will
cause to law enforcement officers will chill them in the
performance of their duties and endanger them in the field.

IV. The Questions Presented Are Critically Important
and This Case is An Ideal Vehicle to Resolve Them

Not only does the Tenth Circuit panel’s decision here
depart from this Court’s controlling precedents and from
the rule of at least seven other circuits, it does so on an
issue that is extremely important to officer safety and
in a case in which the record is exceptionally clear with
regard to Petitioners’ actions. That makes this case an
ideal vehicle to address a critically important issue, and
certiorari is warranted.

“[P]olice officers are often forced to make splitsecond
judgments—in circumstances that are tense, uncertain,
and rapidly evolving—about the amount of force that is
necessary in a particular situation.” Graham, 490 U.S. at
397. This is especially true of the decision to take someone
into custody, particularly when the suspect resists.
Qualified immunity protects officers from suit unless
“existing precedent placed the statutory or constitutional
question beyond debate.” City & County of San Francisco
v. Sheehan, 575 U.S. 600, 611 (2015) (cleaned up). That is an
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intentionally exacting standard precisely because it “gives
government officials breathing room to make reasonable
but mistaken judgments,” such that qualified immunity
protects “all but the plainly incompetent or those who
knowingly violate the law.” Id. (quotation marks omitted).

By applying a precedent which allows the court to
engage in a collective qualified immunity analysis which
considers the aggregate actions of multiple officers at the
scene, the Tenth Circuit panel’s decision invites judicial
armchair-quarterbacking of the kinds of split-second
judgments officers must make under extreme pressure. It
will also chill law enforcement officers in the performance
of their duties, and endanger them in the field. Likewise,
the Tenth Circuit’s holdings regarding when a suspect
may be considered “effectively subdued” or “meaningfully
subdued” leaves law enforcement officers without any
clear guidance to enable then to conform their actions to
clearly established law. The inevitable confusion which
this will cause to law enforcement officers will chill them
in the performance of their duties and endanger them in
the field. This case is also an ideal vehicle for addressing
these important legal issues.
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CONCLUSION

For all of the above reasons, the Petitioners respectfully
request that the Court grant certiorariin the instant case.

Dated: November 20, 2025

Respectfully submitted,

MatTHEW B. FREE

Coumnsel of Record
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15 East Fifth Street, Suite 2100
Tulsa, Oklahoma 74103
(918) 582-1234
mfree@bestsharp.com
tleblanc@bestsharp.com

Counsel for Petitioners
Drew Crarg, Tyler McFarland,
Ben Blair and Corey Nevitt
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