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Supreme @uurt of florida

FRIDAY, AUGUST 15, 2025

Harry Lee Goldsboro, II, SC2025-1215

Petitioner(s) Lower Tribunal No(s).:
V. 6D2023-2882;
482018CF004010000A0X

State of Florida,
Respondent(s)

Petitioner’s Notice to Invoke Discretionary Jurisdiction,
seeking review of the order or opinion issued by the 6th District
Court of Appeal on July 8, 2025, is hereby dismissed. This Court
lacks jurisdiction to review an unelaborated decision from a district
court of appeal that is issued without opinion or explanation or that
merely cites to an authority that is not a case pending review in, or
reversed or quashed by, this Court. See Wheeler v. State, 296 So. 3d
895 (Fla. 2020); Wells v. State, 132 So. 3d 1110 (Fla. 2014);
Jackson v. State, 926 So. 2d 1262 (Fla. 2006); Gandy v. State, 846
So. 2d 1141 (Fla. 2003); Stallworth v. Moore, 827 So. 2d 974 (Fla.
2002); Harrison v. Hyster Co., 515 So. 2d 1279 (Fla. 1987); Dodi
Publ’g Co. v. Editorial Am. S.A., 385 So. 2d 1369 (Fla. 1980); Jenkins
v. State, 385 So. 2d 1356 (Fla. 1980).

No motion for rehearing or reinstatement will be entertained
by the Court. '
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ArPEnozx A
IN THE CIRCUIT COURT OF THE
NINTH JUDICIAL CIRCUIT IN AND
FOR ORANGE COUNTY, FLORIDA
STATE OF FLORIDA, CASE NO: 2018-CF-004010-A-O
Plaintiff, DIV.: 19
V. DIRECTIONS TO CLERK PAGE 6
HARRY LEE GOLDSBORO1]I,
Defendant.

/

ORDER DENYING DEFENDANT’S MOTION FOR RULE 3.850 POSTCONVICTION
RELIEF

THIS MATTER came before the Court on Defendant’s second pro s'e “Motion for Rule
3.850 Postconviction Relief” filed on June 11, 2021, pursuant to rule3.850(b)(1), Florida Rules of
Criminal Procedure. Upon reviewing Defendant’s Motion, the court file, and the record, the Court
finds as follows:
PROCEDURAL HISTORY

On April 27, 2004, the State charged Defendant by Information with attempted sexual
battery (count one), false imprisonment (count two), and exposure of sexual organs (count three).
On September 18, 2018, Defendant pled to count two and count three. The State nol-prossed count
one. The court withheld adjudication, and Defendant was sentenced to a term of 40 days in the
Orange County Jail with credit for 40 days’ time served on each count. The court ordered
Defendant to be placed on Supervised Probation for a period of three years for count two and one
year for count three.

On November 6, 2018, the Florida Department of Corrections (*DOC?) filed a Violation
of Probation Affidavit. In the Affidavit, DOC alleged that Defendant had violated conditions three
and five of his Supervised Probation by leaving his county of residence without consent and
violating the law. On February 19, 2019, Defendant entered a plea of no contest on condition three
of his probation.

On June 3, 2019, the court found Defendant guilty of violating condition three of his
probation and adjudicated Defendant guilty as to the underlying charges. The court sentenced

Defendant to five years in DOC with credit for 204 days’ time served on count two and 204 days
in Orange County Jail with credit for 204 days’ time served on count three.
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On August 14, 2019, Defendant filed a Motion to Withdraw VOP Admission. The court
denied Defendant’s motion on October 16, 2020. Defendant appealed. The Fifth District Court of
Appeal affirmed and issued its Mandate on July 6, 2021. Goldsboro v. State, 5D20-2283, 2021
WL 1940831 (Fla. 5th DCA May 11, 2021).

In the meantime, Defendant filed a Motion for Belated Plea Withdraw on April 26, 2021,
a Motion to Correct, Reduce or Modify Sentence on May 24, 2021, and his first Motion for
Postconviction Relief on May 27, 2021.

ANALYSIS AND RULING

In a motion brought pursuant to rule 3.850, the burden of proof is on the movant to establish
a prima facie case based upon legally valid claims. Patton v. State, 784 So. 2d 380, 386 (Fla. 2060).
If the movant does not present any evidence supporting their grounds for relief, the State is under’
no burden to produce any evidence to refute the defense’s allegations. Boisvert v. State, 693 So.
2d 652, 654 (Fla. 5Sth DCA 1997).

Newly Discovered Evidence

To prevail on a claim of newly discovered evidence when a defendant has entered into a
plea of guilty in lieu of trial, such evidence “must not have been known by the trial court, the party,
or counsel at the time of trial, and it must appear that the defendant or defense counsel could not
have known of it by the use of diligence.” Valentine v. State, 339 So. 3d 311, 313-14 (Fla. 2022)
(quoting Long v. State, 183 So. 3d 342, 345 (Fla. 2016) (internal citations omitted)). The defendant
must also “demonstrate a reasonable probability that, but for the newly discovered evidence, the
defendant would not have pleaded guilty aﬁd would have insisted on going to trial.” Long, 183 So.
3d at 346.

Newly discovered evidence satisfies the second prong if it “weakens the case against [the
defendant] so as to give rise to a reasonable doubt as to his culpability.” Jones v. State, 709 So.2d

512, 526 (Fla. 1998) (quoting Jones v. State, 678 So. 2d 309, 315 (Fla. 1996)). However, “[i]n

considering the second prong, the trial court should initially consider whether the evidence would
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have been admissible at trial or whether there would have been any evidentiary bars to its

admissibility.” Jones 11, 709 So. 2d at 521.

In his Motion, Defendant claims that he discovered new evidence after the State filed new
charges against him in July 2019, case number 2019-MM-000351-E. According to Defendant, the
discovery provided by the State in that case included items that were not part of the discovery from
the instant case, such as: a Winter Park Police Department Capias Request, Offense Reports, and
Felid Reports.

First, the evidence Defendant relies upon for relief does not meet the threshold for newly
discovered evidence. The information contained in discovery documents for the 2019 case was
known by the court and Defendant at the time of the plea. Specifically, the Affidavit for Arrest
Warrant filed in the instant case on March 2, 2018, contains witness statements from Birte Ulrich,
Michele Abram, and Chelsea Bachman. The Affidavit also discusses the photo lineup administered
to Ms. Ulrich and the Winter Park cases that are the subject of the 2019 case.

Defendant had access to the information contained within the Affidavit well before he took
a plea deal. In the instant case, Defendant entered a plea on September 18, 2018, and the Affidavit
for Arrest Warrant was filed on March 2, 2018. This would have given Defendant and his counsel
ample time to review the affidavit, question any of the individuals who provided the information,
and request any supplemental discovery. Therefore, the information contained in the Affidavit
could have been known by Defendant and counsel through the use of diligence.

Second, Defendant appears to be attacking evidence connected to the 2019 case.
Specifically, the Winter Park Police Department documents, the Winter Park victim’s statements,
and the eyewitness identifications from the Winter Park offenses. The information contained in

those documents is immaterial to the case at issue. The instant case involves an incident in the city

Page 3 of 6 _ # 3

Page 82



Fv—p3tve~

of Orlando and the victim was Ms. Ulrich; therefore, information regarding other victims in other
cities in a different case is irrelevant.

The determination of whether the statements are true and meet the due diligence and
probability prongs of Jones II usually requires an evidentiary hearing to evaluate credibility unless
the affidavit is inherently incredible or obviously immaterial to the verdict and sentence. See
Stephens v. State, 829 So. 2d 945, 946 (Fla. 1st DCA 2002) (citing Robinson v. State, 736 So. 2d
93 (Fla. 4th DCA 1999); Venuto v. State, 615 So. 2d 255 (Fla. 3d DCA 1993)). Because the
information contained in the Winter Park Police Department documents, the victim statements
from the Winter Park offenses, and the eyewitness identifications regarding the Winter Park
offenses are related to a completely different case, Defendant has failed to show how those
documents are of such a nature that they would probably produce an acquittal on retrial. As such,
his claims of newly discovered evidence are denied.

Violations of Florida Statute 92.70

In his Motion, Defendant alleges multiple instances of eyewitness identification violations.
Specifically, Defendant aileges that both the Orlando Police Department and the Winter Park
Police Department violated Florida Statute 92.70 when administering photo lineups to
eyewitnesses. |

“Collateral relief is not available on grounds that were or could have been raised at trial
and, if properly preserved, on direct appeal of the conviction and sentence.” § 924.051, Fla. Stat.
In other words, a defendant “may not raise an issue in a motion filed pursuant to rule 3.850 if the
matter was or could have been raised on direct appeal.” Mourra v. State, 884 So. 2d 316 (Fla. 2d
DCA 2004), abrogated on other grounds by Sheppard v. State, 17 So. 3d 275 (Fla. 2009).

Challenges to the sufficiency of evidence are issues for direct appeal and, therefore, not cognizable
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under rule 3.850. See Childers v. State, 782 So. 2d 946, 947 (Fla. 4th DCA 2001); Jones v. State,

699 So. 2d 809 (Fla. 1st DCA 1997); Williams v. State, 642 So.2d 67 (Fla. 1st DCA 1994).

Defendant is challenging the eyewitness identifications that occurred not only in the instant
case but in a subsequent case. This issue should have been brought up on direct appeal and is not
a cognizable claim for a rule 3.850 motion. Therefore, Defendant’s claims of eyewitness
identification violations are denied.

Ineffective Assistance of Coun;vel

In his Motion, Defendant alleges that trial counsel was ineffective by failing to exercise
due diligence in requesting all discovery, failing to exercise due diligence to investigate evidence
of police misconduct through violations of Florida Statute 92.70; failing to develop a reasonable
defense strategy based on evidence of misidentification; and misleading the Defendant by failing
to explain the entire process and requirements for a withholding adjudication clause.

The Court finds that Defendant’s ineffective assistance of counsel claims are untimely. The
claims in Defendant’s Motion are attacking the original judgment and sentence and his counsel
during that time—not the violation of probation. Defendant entered a plea of guilty for counts two
and three on September 18, 2018. Defendant did not appeal; therefore, his judgment and sentence
became final on October 18, 2018. Defendant filed the instant Motion on June 11, 2021, which is
well beyond the two-year limitation under rule 3.850(b). Thus, Defendant’s motion is procedurally
time-barred. Moreover, the Motion does not assert any of the exceptions to the two-year deadline.

Based on the foregoing, it is hereby ORDERED AND ADJUDGED that:

1. Defendant’s pro se “Motion for Rule 3.850 Postconviction Relief,” filed on June 11,
2021, is DENIED.

2. The following document(s) are hereby attached and are incorporated throughout by
reference: Affidavit to Issue Warrant, Information, Plea Form, Judgement, and Order

of Disposition.
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3. Defendant has thirty (30) days from the date of this final Order within which to appeal.

4. The Clerk of Court is ordered to mail a copy of this Order to Defendant, including
an appropriate certificate of service, addressed as follows: Smart
Communications / Brevard County, Harry Lee Goldsboro II, ID# 4838407, PO
BOX 9145, Seminole, Florida 33775-9145. The Clerk shall also file a copy of the
certificate of service in the court file.

DONE AND ORDERED in Chambers at Orlando, Orange County, Florida, this 23

day of M 2023.

v
LUISF. CALDERON
Cigtuit Court Judge

Certificate of Service

I HEREBY CERTIFY that a copy of this Order has been furnished to Harry Lee
Goldsboro I, ID# 4838407, Smart Communications / Brevard County, PO BOX 9145, Seminole,
Florida 33775-9145; and to the Office of the State Attorney, Postconviction Félony Unit, 415
North Orange Avenue, Orlando, Florida 32801, PCF@sao9.org, SAPostConv(@sa09.01g, on this

QY day of HCMA 2023.
N
Ju:diéiaégsistant ' |
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" IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SIXTH DISTRICT

HARRY LEE GOLDSBORO, 11 CASE NO.: 6D2023-2882
APPELLANT L.T. NO.: 2018-CF-004010-A-O
VS

STATE OF FLORIDA
APPELLEE

BY ORDER OF THE COURT:

On June 1, 2023, the clerk of the lower tribunal transmitted a notice of
appeal that appeals an order rendered May 12, 2023, denying a "motion for
belated plea withdrawal," filed on April 26, 2021. That notice was used to initiate
case number 6D23-2876, a case in which no record on appeal has yet been
transmitted. A review of the record transmitted in case number 6D23-2882
indicates that record is the necessary record pursuant to Florida Rule of
Appellate Procedure 9.141(b)(2)(A) for case 6D23-2876. As such, this court sua
sponte transfers a copy of the record on appeal transmitted in case 6D23-2882
for consideration in case 6D23-2876. The order to show cause in case 6D23-
2876, issued on June 22, 2023, is hereby discharged. Appellant is not obligated
to submit a brief. An optional brief, should appellant choose to file one, must be
served within thirty days from the date of this order in case number 6D23-2876.

On June 20, 2023, the clerk of the lower tribunal transmitted a notice of
appeal that appeals an order rendered on or about May 23, 2023, summarily
denying a motion for postconviction relief filed on or about June 11, 2021. That
notice was used to initiate case number 2D23-2882. As such, the clerk of the
lower tribunal shall transmit the summary record as required by Florida Rule of
Appellate Procedure 9.141(b)(2){A) that relates to the order rendered on or about
May 23, 2023, to this court within ten days. The record on appeal currently
docketed in 6D23-2882, which as explained in this order relates to the notice of
appeal in 6D23-2876, will not be further considered in this court's review of

6D23-2882. Following transmission of the record on appeal-in 6D23-2882,
appellant is not obligated to submit a brief. An optional bri ould appellant

choose to file one, must be served within thirty days from the date of this order
in_case number 6D23-2882,




SIXTH DISTRICT COURT OF APPEAL
STATE OF FLORIDA

Case No. 6D2023-2882
Lower Tribunal No. 2018-CF-004010-A-O

HARRY LEE GOLDSBORO, II,
Appellant,
V.
STATE OF FLORIDA,

Appellee.

Appeal pursuant to Fla. R. App. 9.141(b)(2) from the Circuit Court for Orange County.
Luis F. Calderon, Judge.

July 8, 2025]

PER CURIAM.
AFFIRMED.

TRAVER, C.J., and MIZE and GANNAM, JJ., concur.

Harry Lee Goldsboro, II, Cocoa, pro se.

James Uthmeier, Attorney General, Tallahassee, and Robert J. Bradford, Jr.,
Assistant State Attorney, Daytona Beach, for Appellee.

NOT FINAL UNTIL TIME EXPIRES TO FILE MOTION FOR REHEARING

AND DISPOSITION THEREOF IF TIMELY FILED
*% 8
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SIXTH DISTRICT

U\ugust 4, 2025]_ :

HARRY LEE GOLDSBORO II, CASE NO.: 6D2023-2882
APPELLANT(S), L.T. NO.: 2018-CF-004010-A-O

V.

STATE OF FLORIDA,
APPELLEE(S).

BY ORDER OF THE COURT:

Appellant's motion for rehearing, certification and written opinion is
denied. Appellant's motion for rehearing en banc is stricken.

_S}cécey Pectol
Clerk

PANEL: TRAVER, C.J., and MIZE and GANNAM, JJ.

CC: :

ROBERTS J. BRADFORD, JR. . : ATTORNEY GENERAL
DAYTONA ATTORNEY GENERAL HARRY LEE GOLDSBORO I

DAYTONA OFFICE OF THE TIFFANY RUSSELL, CLERK
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