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IN THE DI STRI CT COURT OF OKLAHOVA COUNTY
STATE OF OKLAHOVA

STATE OF OKLAHOVA,
Plaintiff,
VS. CASE NO. CF-1997-244

Rl CHARD EUGENE G.COSSI P,
Def endant .

N N N e e e

TRANSCRI PT OF TESTI MONY OF AMANDA BASS CASTRO ALVEZ AND
FERN SM TH AND COURT'S RULI NG I N RULE 15 PROCEEDI NGS
HAD ON THE 30TH DAY OF OCTOBER, 2025
HEARD BEFORE
THE HONORABLE SUSAN STALLI NGS

DI STRI CT JUDGE

* * * * *

Reported By:

Elliott Thonmpson, CSR
Oficial Court Reporter

321 W Park

Suite 800

&l ahoma Gity, Cklahoma 73102
(405) 713-1468
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THE COURT: Call your next w tness.

M5. MLLER We'Ill call Amanda Bass Castro Al vez.
THE COURT: Good afternoon.

THE W TNESS: Good afternoon.

THE COURT: Would you raise your right hand pl ease.

AVANDA BASS CASTRO ALVEZ,

called as a witness, after having been first duly sworn,
testified as foll ows:
THE COURT: Pl ease have a seat. And as you know t he
acoustics suck so please speak into the m crophone.
Counsel , you may inquire.

DI RECT EXAM NATI ON

BY M LLER

Q Can you state your full nane pl ease?

A Amanda Bass Castro Al vez.

Q What' s your occupation?

A "' man Assistant Federal Public Defender in the District
of Arizona's Capital Habeas Unit.

Q What is your title?

A ' ma Supervising Assistant Public Defenders.

Q In that capacity what types of cases do you work?

A | work exclusively on death penalty cases in Arizona and
Gkl ahona.

Q How do you happen to work on Okl ahoma cases if you're

based in Ari zona?
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A | have been assigned Okl ahonma cases when there has been a
conflict involving the Gkl ahoma Capital Habeas Unit. So in
that situation ny office would seek appointnment fromthe
Federal District Court here in the Western District to step in
as counsel in those cases. So that's how |I've inherited ny

Gkl ahorma cases.

Q Do you currently represent any Okl ahoma death row i nmat es

who's cases are in active litigation?

| do, vyes.
How many?
One.

Who is that?

Tr emane Wod.

o » O > O »

And what is the status of M. Wod's case?

In M. Wod's case we are filing a Petition for
Certiorari in the United States Suprene Court together with a
request for a Stay of Execution.

Wien will that be filed?

It was filed this afternoon.

So his case is ongoi ng?

That's right.

o > O > O

What was the underlying proceeding that pronpted you to
file a cert petition of the United States Suprene Court?
A I n Septenber of 2024 nmy office was given perm ssion by

District Attorney Behenna to review the prosecution's file in
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M. Wod s case for the first tine. As part of that file
review we di scovered the basis of prosecutorial a m sconduct
claimand proceeded to file a petition -- a successive post
conviction petition in the Court of Crimnal Appeals. In
March of this year the Court of Crimnal Appeals remanded M.

Wod's case to this Court for an evidentiary hearing on our

cl ai ns.
Q Who were the prosecutors in that case?
A The prosecutors in M. Wod's case were Fern Smth and

George Burnett.

Q Was an evidentiary hearing held in lahoma County?

A An evidentiary hearing was hel d.
Q Was -- and who was the hearing before?
A The hearing occurred -- initially it was set to occur

bef ore Judge Kathryn Savage. After a Rule 15 hearing Judge
Savage recused and M. Wod's case was then transferred to
Judge Stallings.

Q Did you pursue a Rule 15 procedure in relation to Judge
Stallings being assigned to M. Wod's case?

A | did not pursue a Rule 15 procedure in M. Wod's case
with respect to Judge Stallings.

Q Was there an in canera di scussion once the case was
assigned to her?

A There was an in chanbers discussion with the parties.

Q What was the purpose of that?
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A The -- Judge Stallings' judicial assistant had reached
out to us both ne and to Joshua Lockett, the assigned Okl ahonma
Assi stant Attorney Ceneral on the case to ask for, you know,
the parties to just cone together and talk to the Judge
because it had just been assigned to Judge Stallings. And so
| thought it was going to be a sort of scheduling conference
because the hearing |I think at that point was set for under a
week away. So, yeah, that's what it was.

Q During the course of the in canera hearing with the
attorneys was anybody el se fromthe Attorney General's Ofice
wor ki ng on that case with M. Lockett?

A Christina Burns was working with M. Lockett on the case

but she was not present at that in chanbers di scussion

Q Were there other attorneys fromyour office present?
A There were.

Q Who was present?

A There were three. [|'msorry.

Q Who was present?

Three other attorneys fromny office were present. Cary
Sandman, Alison Rose, and Keith Hil zendeger, ny co-counsel.
Q During the course of the in canera conversation did Judge
Stallings discuss a trip that she had taken with Ms. Smth?
A Yes, Judge Stallings did discuss a trip that she had
taken with Fern Smth.

Q Do you recall where the location was the trip was?
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A | do not recall the location

Q Do you recall when the trip occurred?

A | don't recall when it occurred. | know Judge Stallings
menti oned when it had occurred. | just don't renenber the

ti meframe.

Q Do you renenber how Judge Stallings described the trip?

A | remenber Judge Stallings describing it as hen doo.
Q And produce famliar with the term hen doo?
A | was famliar with the termhen parties but it's an

unusual term so hen doo stuck with ne.

Q What was your understandi ng of what she was tal king
about ?

A Well, just my own, you know, |ay know edge of a hen party
fromwatching British PBS crine dramas is it's sort of I|ike,
you know, a bachelorette party. People go out and get wasted
before a big |ife event or sonething Iike that.

Q Was there any other informati on about who was on the trip
with Judge Stallings?

A | believe Judge Stallings also had nentioned that it

i nvol ved other |adies in the | aw

Q D d you have the inpression that it involved people that
she had worked with?

A You know, | really don't know. | couldn't say whether it
was peopl e Judge Stallings worked with or just wonmen who were

ot her awers in, you know, that went on this trinp.
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Q Do you have any nenory of whether or not there had been a
pretty good | apse in tinme between the conversation you were
having with Judge Stallings and the tinme the trip occurred?

A Yes, | got the sense that significant tinme had passed.

Q Did you actually do a hearing in front of Judge Stallings
in M. Wod' s case?

A. Yes, we did.

Q Dd -- were witnesses called?
A Yes.
Q And at the conclusion of the hearing were the parties

asked to provide proposed findings of facts and concl usi ons of
law to the Court?

A. Yes.

Q Did both parties provide those proposed findi ngs?

A | believe the State did. | was not copied on an email to
Judge Stallings with their proposed findings if in fact they
delivered it that way. But after we filed our proposed
findings we enailed a file stanped copy as well a Wrd
docunment of our proposed findings to Judge Stallings and
copi ed both Joshua and Chri sti na.

Q What was the purpose of sending a Wrd version of your
proposed findi ngs?

A That is how Judge Stallings had asked us to submt those
to her.

Q Did you receive a file stanped copy of the State's
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proposed findi ngs?
A | did received a file stanped copy of the State's

proposed fi ndi ngs.

Q Did you receive a Wrd version of the State's proposed
findi ngs?

A | did not receive a Wrd version.

Q When -- and did Judge Stallings ultimately issue an order

in that case?

A Yes. Judge Stallings did.

Q Did the order reflect the adoption of one side or the
ot her's proposed findi ngs?

Yes, it did.

D d Judge Stallings adopt your proposed findings?

No, Judge Stallings did not.

Did she adopt the State's proposed findings?

Yes, Judge Stallings did.

o » O > O »

How simlar -- and | can refresh your nenory if you need
to look at them how simlar to the State's proposed findi ngs
was the order that was adopted by Judge Stallings?

A M/ recollection is that they were largely identical. |
think there were sonme things that had been changed. But it
was | argely identical

Q Do you renenber what those small things are?

A Not off of the top of ny head. You know, | think --

yeah, | just renmenber noticing sone small changes but then
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doing a side by side conparison and just finding that it was
| argely the same.

Was -- did you subpoena wi tnesses for that hearing?

"' msorry?

D d you subpoena w tnesses for that hearing?

Q
A
Q
A | did subpoena w tnesses.
Q D d you subpoena Ms. Smth?
A | did.
Q Was there an occasion where -- was the hearing held on
the original setting date that the hearing was set?
A It did not occur on the original date that it was
schedul ed to occur.
Q Do you recall a situation where Ms. Smth canme for the
original hearing date?
A | do recall |earning about that.
Q How di d you | earn about that?
A | learned about it through a phone call with Josh
Lockett. He called ne.
Q Let me stop you there. Did -- based on the conversation
with M. Lockett did you have the inpression that Judge
Stallings was upset about the fact that Ms. Smth had
appear ed?

M5. HI NSPERGER: (bject to |eading.

THE COURT: Rephrase your question, counsel.

BY M5. M LLER
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Q Sorry. Based on your conversations with M. Lockett did
you have the inpression that Judge Stallings was upset with
the fact that Ms. Smth had appeared on the original hearing
dat e?

M5. HI NSPERGER. (bject to |eading.

THE COURT: It's the sane question.

Based on your conversation M. Locket what if any
i npression did you get about that?

THE WTNESS: | got the inpression fromny
conversation with Josh that Judge Stallings was angry that
Fern Smith had not been notified of the changed hearing date.
BY M. MLLER
Q Were you -- did Judge Stallings call you to address that
situation?

A No.

Q Do you recall giving an affidavit for the Court to us for
t he purposes of this proceedi ng?

A. Yes.

M5. MLLER My | approach, Your Honor?

THE COURT: You may.

M5. MLLER 1'll direct the parties to Exhibit C
BY M. MLLER
Q Does that appear to be a copy of the affidavit you
provi ded?

A. It does.
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Q I s that your signature on the affidavit?
A It is.

M5. MLLER Judge may we admt Exhibit C?

M5. HI NSPERGER. (bject to hearsay, Your Honor.

THE COURT: (Ckay. Counsel, why don't you just
I nqui re about this? | nean, you have her here on the stand.
Wiy don't you just ask her that questions you need to ask.

M5. MLLER | have asked ny questions. |'mjust
offering it for the purpose of record.

THE COURT: And the objection is hearsay. Your
response?

M5. MLLER Well, 1'd ask for sone direction as to
whi ch part of the affidavit is hearsay.

THE COURT: | believe the whole affidavit is hearsay.

M5. MLLER It's the declarant's statenent.

THE COURT: Yes, and you have the decl arant ri ght
here. You can ask her anything you want.

M5. MLLER  Your Honor, I'moffering it for the
pur pose of the record. That's ny response.

THE COURT: Ckay. That will be denied.

M5. MLLER | have no nore questions.

THE COURT: Any cross exani nation?

M5. H NSPERGER  Yes, Your Honor.

CROSS EXAM NATI ON

BY MS. HI NSPERGER:
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Q Can you tell nme what |ast name to you prefer to go by?

A Bass is fine.

Q kay. Geat. M. Bass, during the Tremane Wod
proceedi ng ny understanding is before the evidentiary hearing
was hel d Judge Stallings gave you the information about a | ong
time going ago going on a trip with Fern SMth; is that
correct?

A That's right.

Q You don't recall specifically when that tinme period would
have been?

A | don't.

Q Did she indicate or do you know, was there a date that
was given?

A There may have been. | just don't renenber.

Q kay. And it was your understanding that this was a
group | think you said of wonen in the |law or other female
attorneys?

A Ri ght .

Q Ckay. Even so having been given that information, you

did not request Judge Stallings to recuse herself; is that

correct?
A That's correct.
Q In the Tremane Wod hearing you called Fern Smith as a

W t ness, correct?

A. That's correct.
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Q And the purpose of calling her was to support your claim
that Ms. Smth and M. Burnett had conmitted prosecutori al

m sconduct in that case; is that correct?

A That's correct.

Q But even knowi ng that she was a key witness in that case
and that Judge Stallings had gone on this trip at sonme point
with her at that point you did not feel a necessity to request
her recusal, correct?

A That's correct.

Q kay. And Judge Stallings eventually did submt proposed
findings of fact and conclusions of |law, correct?

A That's right.

Q And those were then sent up to the Court of Crim nal
Appeal s for their determ nation of M. Wod's post conviction
application, correct?

A That's correct.

Q Utimately that Court of Crimnal Appeals denied his post
convi ction application, correct?

A That's right.

Q You had nentioned that Judge Stallings had called you in
regards to M. -- excuse nme, Ms. Smith com ng up here for the
evidentiary hearing was unaware that it had been reschedul ed.
You had testified that Judge Stallings had called M. Lockett
rat her than yourself even though you had subpoenaed Ms. Smith;

is that correct?
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A That's right.

Q Did you get the inpression that Judge Stallings had --
was under the m sapprehension that the State was the one who
had subpoenaed Ms. Smth?

A |"msorry. Can you say that again?

Q Was it your understanding that Ms. Stallings was under

t he m sapprehension that it was the State and not the Defense
that had subpoenaed Ms. Smth?

A You know, | don't recall what ny inpression was at the
time of how, you know, whether Judge Stallings knew that we
had bot h subpoenaed Ms. Smth or knew that we had and the
State hadn't but was reaching out to Joshua for some other
reason. | really didn't have an inpression one way or another
why that was happeni ng.

M5. H NSPERGER. May | have just a nonent, Your

Honor ?
THE COURT: You may.
(Counsel for the State confer.)
M5. H NSPERGER: Thank you. | have no further
qguesti ons.

THE COURT: Any redirect?

REDI RECT EXAM NATI ON

BY M. MLLER
Q When the Okl ahoma Court of Crimnal Appeals affirnmed the

deni al of post conviction relief in M. Wod's case did they
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do it on the basis of findings of facts and concl usions of |aw
proposed by the State of Okl ahoma?
A That's correct.
Q During the course of that hearing how would you
characterize Ms. Smth's direct testinony?

M5. HI NSPERGER. (nbjection to rel evance, Your Honor.

THE COURT: Counsel, rel evance?

M5. MLLER It's relevant because it goes to Your
Honor's deneanor during Ms. Smith's -- I'mlaying the
foundation to ask a question about Your Honor's deneanor
during Ms. Smth's testinony.

M5. H NSPERGER:  Your Honor, that woul d be outside of
the scope also of ny cross exam nati on.

M5. MLLER | don't believe it was. | think she
asked about the hearing and the testinony.

THE COURT: Al right. Just get to the point,
counsel .

M5. MLLER  Your Honor, I'mlaying a foundation to
the question and illegal repeat it --

THE COURT: Pl ease do

M5. MLLER -- with Your Honor's perm ssion.
BY M. MLLER
Q VWhat was Ms. Smth's denmeanor |ike during her direct
exam nation during the Wod hearing?

A. | would characterize Ms. Smth's deneanor as hostil e.
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deneanor during the course of Ms. Smth's testinony during the

Wod hearing?

M5. HI NSPERGER: Your honor, that's outside the scope

as wel .
THE COURT: The objection is outside the scope.
M5. MLLER And | believe she asked about the
hearing and Ms. Smth's testinony during the hearing. [|I'm

foll ow ng up on her questions.
THE COURT: Al right. Overruled.
You may answer.

THE WTNESS: | don't renmenber nuch about Judge

Stallings' deneanor only because | was focused on Ms. Smth.

M5. MLLER My | have a nonent?
THE COURT: You may.
(Counsel for the Defense confer.)
BY M. MLLER
Q In the findings of facts that were adopted by Judge
Stallings do you renenber what -- how the findings

characterized Ms. Smth's testinony?

A It found Ms. Smith's testinony credible.
Q Do you remenber whether it uses the termresolute?
A Wthout reviewing that I couldn't say. | don't recall

M5. MLLER  Thank you.

THE COURT: Any recross based on those questions?
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M5. H NSPERGER: Just one.

RECROSS EXAM NATI ON

BY M5. H NSPERCER
Q Ms. Bass, after having had the opportunity to observe M.
Smth's denmeanor during the hearing to the present while Judge
Stallings presided over that hearing at no point throughout or
at the conclusion of that hearing did you request Judge
Stallings to recuse; is that correct?
A That's right.

M5. HI NSPERGER: | have nothing further.

THE COURT: All right. M. Bass, thank you for
com ng back to Gkl ahoma. You are excused.

THE W TNESS: Thank you.

THE COURT: Al right. Defense, you may call next
W t ness.

M. Brewster: Judge, we call Fern Smth.

THE COURT: Good afternoon, would you raise your
ri ght hand pl ease.

FERN SM TH,

called as a witness, after having been first duly sworn,
testified as foll ows:

THE COURT: Pl ease have a seat and nove t hat
m crophone out of your way. Al right. Thank you.

Counsel , you may inquire.

MR BREWSTER  Thank you
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DI RECT EXAM NATI ON

BY MR BREWSTER
Q Ms. Smth, you're here under subpoena?
A |"msorry. | can't hear you.
Q You' re here under subpoena?
A ' m here under subpoena. Yes, sir. Do you want it?
Q Well, I'"ve got a copy. | just wanted to ask you, you
understand that the subpoena that conpelled your attendance in
court today had requests for docunents? It was a subpoena
duces tecunf?
A |"msorry. | can't hear you.

MR. BREWSTER:. May | nove cl oser, Your Honor?

THE COURT: Sure.

MR. BREWSTER: Does this nove?

THE COURT: No, you're going to walk up, pull up a
chair if you have to.

MR BREWSTER  Ckay.

THE COURT: Again, the acoustics in this place are
horri bl e.

MR. BREWSTER: Thank you
BY MR BREWSTER
Q Ms. Smth, you understand the subpoena that conpelled
your attendance today was a subpoena duces tecunf
A Yes, | do.

Q And it requested docunents?
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A Yes, sir.

Q Did you bring any docunents with you?

A | don't have any of the docunents that you requested.

Q Did you bring any -- so you brought no docunents with you
t oday?

A | brought no docunents because | didn't have any of the

docunments that you requested.

Q What did you do to search for the docunents | requested?
A | | ooked through ny personal bel ongings at ny hone.

Q kay. Did you do an emmil search?

A No, | wasn't asked to do an email search. But | don't
have any email -- the only email | have concerning this Judge
is one that | received last April. She sent nme a copy of a

findings of fact and conclusions of law in the Tremane Wod
case.

MR. HARMON: Judge, May | request a copy of the
subpoena? The Defense did not serve the State of Ckl ahoma
with their subpoenas duces tecum

THE COURT: Do you have a copy, Counsel?

MR. HARMON: | thought that was required but maybe
it's not. | think it is.
MR. BREWSTER. | have one. Do you want to reviewit?

MR HARMON: Ckay. Can | reviewit for just a
second?

MR BREWSTER  Sure.
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BY MR BREWSTER

Q So, Ms. Smith, | just want to go through. You were
requested to bring with you copies of all comrunications
including emails, text nessages, social media, or other
witten exchange either indirect or direct between you and
Susan Stallings concerning the Richard A ossip case and it's
your testinony that you did no search in your email for any

such emails or conmmunication wth Judge Stallings; is that

correct?
A Well, | don't have to. | know | didn't have any.
Q kay. And you were al so requested for phone records that

docunment any calls or text nessages between you and Susan
Stallings from 2018 to present. What did you do to search for
t hose comuni cations?

A |'ve got ny phone right here. | don't have any text
nmessages. | told you | don't have any text nessages. |'ve
never had a text nmessage from Susan Stallings in ny entire
life.

Q kay. O a phone call? You' ve not talked to her --

A Not that | recall

Q You've not tal ked to Judge Stallings on the phone since

her election to the bench in 2018?

A Not to nmy know edge. | do not believe | have.
Q Ckay.
A | don't believe |I've talked to her on the tel ephone or
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text message or emmil except the one | told you about since
she left the DA's Ofice in the |ate 1990s.

Q kay. And | want to get to the email you nentioned but
the third category that was requested were records of travel
i ncl udi ng phot ographs, video, receipts, or conmunications
regarding your trip with Judge Stallings, then just Susan
Stallings, 1997. Do you recall that trip?

A | recall the trip, yes.

Q Do you renenber --

A | don't know if it was in 1997 but | recall the trip,
yes.

Q You recall traveling to Spain with Susan Stallings?
A Yes.

Q kay. And did you take any photographs of that trip?

A | didn't take photographs then, | don't take photographs
now when | travel.

Q Ckay. And you don't have any ot her responsive docunents
regarding that trip after you searched for it?

A Not to nmy know edge.

Q Ckay.

A If I dol didn't keep them

Q O her than that trip to Spain with Judge Stallings what
other trips have you been on with her?

A | think in 1996 we went -- the only reason | renmenber the

date is because when we canme back nmy husband was very si ck.
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The first | knew about it. He had a brain tunor. And when we
arrived back fromthe airport he didn't conme pick ne up
because he couldn't find his way because he had just been --
just had a brain tunor and | renenber that because -- that's
the only reason | renmenber that trip because Judge Stallings
was there. And it was a group of people. It wasn't just ne
and Judge Stallings.

Q | understand. And it was -- the date of 1996 is

menor abl e for you because of your husband's illness?

A Absol utely.

Q And where did you go in '96 with Judge Stallings?

A On that trip we went to Las Vegas.

Q kay. So there was a trip in "96 that's nenorable for
you - -

A Only because of that incident.

Q Do you renenber -- given how nenorable that tinefranme for
you is do you recall the tinme of year the Vegas trip was

absol utel y?

A | absolutely do. It was in Cctober

Q kay. So in Cctober of '96 you went with Judge Stallings
and sonme ot her people to Vegas?

A Several other ladies fromthe DA's O fice, yes.

Q Was Susan Caswell on that trip?

A | believe -- I'"'mnot sure it was that trip but | have

been on one when Susan Caswell was with us. But | don't think
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it was that trip.

Q Was Sandy Elliot on that trip?

A Who?

Q Sandy Elliott?

A | don't believe so.

Q Ckay.

A. " m not sure.

Q kay. And then the followi ng year in '97 did you travel

to Spain with Judge Stallings and ot her people?

A |'mnot sure it was 1997 but we did take a trip to Spain,
yes. Wth several other -- | believe there was six of us who

went to Spain.

Q kay. So six of you went to Spain. Qher than the Vegas
trip and the trip to Spain with Judge Stallings what other
trips?

A | believe there was one nore trip to England and |
bel i eve we went to London and Paris. But it wasn't wi th Susan
Stallings. | think it was a group. There were 13 of us who
went. And | didn't see -- | do not believe | even saw Judge
Stallings. M nother, ny husband' s nother, ny husband, and ny
sister went. And then a group of other people went. And
while we were there | hung around with ny nother and ny
husband' s not her and ny husband and ny sister and really
didn't hang around with the other people.

Q Do you recall what year the trip to England was?
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A | don't. It would have been been before 1996 because ny
husband died in 1996.

Q And you don't renenber whether Judge Stallings was on
that trip or not?

A | believe she was on the trip but it was a group trip and
| didn't see her very nuch during the trip.

Q kay. Let's focus on the trip to Spain. There were just

six people --

A Yes.
Q -- that traveled together. Do you recall who el se was on
that trip?

A Yes, | do.
Q Can you tell us?
A Yes, a lady by the nane of Robin Mayes and a | ady by the
nane of Jo Gordon, Emly MIler. Let's see. Lisa Hamond.
How many is that?

THE COURT: That's four.

MR. BREWSTER: Thank you

THE WTNESS: Emly, Lisa, Jo Gordon, nyself, Robin
Mayes, and Susan Stallings. That's six.
By MR. BREWSTER

Q And while the trip to England was a | ot nore peopl e,

right? | mean, versus six?
A There were nore, yes.
Q Ckay. And so you may not have had as nuch contact with
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Judge Stallings on the England trip but a group six would have
been been nore closely traveling together?

A Well, when we -- we were in groups. Wen we went to -- |
believe we flewinto Madrid if | remenber correctly. And |
think we stayed one night in Madrid. And four of us went to
Portugal on the train. And Susan Stallings and Robi n Mayes
stayed behind and did their owm thing. The group of the four
of us took the night train to Portugal. And we stayed there
either one or two nights. | can't renenber which. And we
didn't see or comunicate with Robin Mayes and Susan Stallings
until we got back.

And | believe we net themat -- net them sonewhere. And we
rented cars. Robin Mayes drove one car and Susan Stallings
road with her and Jo Gordon. And the other car was driven by
Li sa Hamrmond and nyself and Emly MIller were in that car. W
did go to -- although we were in separate cars we did go to --
| believe we went to Seville for one night and then we drove

down to the Costa Del Sol and stayed there maybe one or two

ni ghts.

And Judge Stallings and -- it was Susan Stallings then and
Robi n Mayes, | believe they left -- I'mnot sure but | believe
they left one night before we -- the rest of us did and went

-- had to drive | believe it was Majorca to get the plane out.
And then Lisa Hamond, nyself, and Jo Gordon then left in our

own car. And so, | nmean, we were there together but we didn't
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real ly have all that rmuch contact.

Q Do you recall going together to the sunmt of Gbraltar?
A Yes. Well, we drove in separate cars. W didn't al
drive in the same car. Lisa Harmmond -- | believe | renenber

Li sa Hammond driving the car because it was scary going up the
nountain to where the nonkeys were.

Q Do you renenber being at the summit of Gbraltar with
Susan Stallings?

A Well, | assune she was there. | don't actually renenber
it but that's where we were going.

Q Ckay.

A And -- but we went in separate cars and not together. To
the best of ny nmenory because, you know, | don't believe we
were in the sane car when we went up to the summt. W may
have nmet up there.

Q That was ny question

A To answer your question | don't renmenber being there but
we coul d have been there. | don't know.
Q Now, | want to -- before | transition here | want to go

back to your testinony a few mnutes ago. You received an
emai |l from Judge Stallings sonetine this year with a proposed
findings of fact?

A She sent ne a copy of the findings of fact and
conclusions of law in the Tremane Wod case.

Q And how did she send you a copy? By nmail?
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Emai |
Ckay.
To ny work address.

kay. Do you how she got your enail ?

> O >» O >

| work for the State. Emails for people who work for the

State are all the sane except for the nane.

Q | under st and.
A | doubt she even has ny email for ny honme address because
| haven't had a conputer that has an email since -- | nean,

didn't have one when | left the DA's Ofice in 2007 to the
best of ny knowl edge. And | haven't had any communi cati ons
with Susan Stallings in, gosh, over 20 years | woul d assune

before this time. So | doubt she has ny email at hone.

Q And ny question was do you know how she got your email ?
A | have no idea.
Q Okay. So you received an ermail. Wat email did she send

it fron? Was it her work email or a private email?

A Ch, | don't know.

Q Wel |, you know that judges have standard emails too?

A They have what ?

Q Standard emails. OSCN.net. Was it fromher OSCN enuil

or froma private email?

A | don't know.

Q You don't renenber? Could you check? Do you have access

to you emails on your phone?
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A No.

Q You don't get work emails on your phone?

A | don't get what?

Q Your work email to your phone?

A | do not.

Q kay. |Is there any way -- we could take a break that you

coul d check fromwhich email Judge Stallings sent you this
conmuni cati on?

A No, it's on ny conmputer at work

Q kay. To the best of your recollection do you renenber
if it was an OSCN. net ?

A | don't renenber that. | told you that. | don't

renenber it.

Q Ckay. I'mjust trying to clarify.
A | thought | was plain.
Q So she sent you an attached, which was the file --

finding of fact in the Wod case?

A | don't renenber. | just renenber | got a nessage on ny
emai | at work fromJudge Stallings that sent me a copy of the
findings of fact and conclusions of law in the Tremane Wod
case.

Q kay. Was there any address to you in the email ? Like,
Fern, it was great to see you. Please see the attached?

A | don't renmenber.

Q You may not recall whether there was or not but was there
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any kind of introduction in the email or was it just a

f orwar ded --

A One again | don't renenber

Q kay. Didyou reply to the email ?

A | don't remenber. | mght have said thank you. |
probably did. That's what | would normally do when soneone
woul d send ne ones. So | don't recall specifically whether |
did or not but | probably said thank you.

Q kay. O her than that email are there any other
conmmuni cati ons, phone calls, or other emails between you and
Judge Stallings?

A No.

Q kay. Now, earlier this year you were subpoenaed to
testify in the Wod case?

A. | was, yes.

Q That's the sane case that she sent you the findings of
fact in, right?

A. Yes.

Q Okay. And you testified at a hearing in that case?

A | did.

Q kay. You were original subpoenaed to a certain date but

the hearing got noved; do you recall that?

A Yes.
Q Ckay. But you cane to court anyway on the original day?
A | came to court because | didn't get notification that it
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had been noved.

Q Ckay. You cane to court and there was no hearing the day
you cane?
A That's correct.

Q D d you have any contact with Judge Stallings on that
day?

A | saw her in the hall. | was sitting there when she cane
to work. She stopped by and said what are you doing here
basically. | don't remenber the exact words. And she told ne
that the hearing had been continued and | forget the reason
why. And that was the gist of our conversation. Wth had no
conversati on what soever about this case or about that case.

Q | understand. But this is sonmeone you hadn't seen in

20 years, right?

A Absol utely.

Q That you' ve been to Vegas with?

A | may have said how are you doing and she m ght have said
how am | doing. W didn't talk about Las Vegas. W didn't
tal k about any trips.

Q | understand. Listen to ny question

A Ch, I"'msorry.

Q This is sonmeone that you had a cl ose enough relationship
with that you travel ed together to Vegas, England, and Spain,
correct?

A Over 20 years ago.
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Q Ri ght .
A Al nost -- nore than probably 25 years ago.
Q And in the 25 years of no contact why Judge Stallings now
she's a judge. She at one tine was your intern, right?
A | don't if she was ny intern or if she worked for ne. |
can't remenber.
Q She at one tine worked for you at the --
MR HARMON: Cbjection. Leading.
THE COURT: All right. Rephrase your question.
BY MR BREWSTER
Q How | ong did you visit with Judge Stallings on that day?
A Five m nutes maybe. Less than five m nutes.

Q And you didn't have any -- no catching up?

A | knew that | was getting ready to testify in front of
her. | knew that I was not supposed to have any

communi cations with her. | was getting ready to testify in
her courtroom I'ma lawer. | know better than that. | did

not talk to her at all about anything except what |'ve rel ayed
to you because | knew better.

Q kay. Did you express to her that you were frustrated
that no one communi cated that the subpoena -- that the date of
t he hearing had been noved?

A Ch, | mght have said sonmething |ike, maybe they shoul d
have notified ne or sonething. But, no. It wasn't that big a

deal .
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Q kay. Do you understand that whether Judge Stallings
then called a party ex parte and relayed to the State that she
was upset that you were put out coming to that hearing on a
date that --
A. | got --
MR. HARMON: (nbjection. That assunes --
THE COURT: Well, it's a m scharacterization.
Rephrase you question, counsel.
BY MR BREWSTER:
Q Do you have any personal know edge of what Judge
Stallings did follow ng your neeting in the hallway?
A What do you nean by personal ?
Q Wl |, do you have any know edge of what Judge Stallings
did foll ow ng your neeting?
A. Yes.
Q What is that understandi ng?
A Vel |, soneone told ne -- Joshua Lockett --
MR HARMON: Cbjection. That would be hearsay.
THE COURT: Al right. Hang on. So you --
MR BREWSTER It's not offered for the truth. |
think at this point it's affect on the |istener.
THE COURT: It's all right.
Did you receive a phone call fromM. Lockett?
THE WTNESS: | did.

THE COURT: All right.
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Q Ckay. And what's your understandi ng of what Judge
Stallings did follow ng her neeting with you in the hallway?

MR HARMON: Cbjection. That's hearsay.

THE COURT: Ckay. Hang on.

MR. HARMON: That's hearsay based upon what M.
Lockett told a witness. He's trying to prove the underlying
truth of what he said.

THE COURT: All right. After speaking with M.
Lockett did you do anything next?

THE WTNESS: |'m sorry?

THE COURT: After speaking with M. Lockett did you
doi ng any after that?

THE W TNESS: No.

THE COURT: Ckay.
BY MR BREWSTER:
Q kay. O her than the five m nute conversation you had
with Judge Stallings in the hall that day have you had any
other -- and the email that she sent you and your foll owp
thank you to her is there anything other contact that you' ve

had with Judge Stallings since she took the bench?

A No.

Q Not in person?
A No.

Q Not by phone?

DI STRI CT COURT OF OKLAHOVA - OFFI Cl AL TRANSCRI PT

35




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

36

A No.

Q No by email s?
A No.

Q Not by text?
A No.

Q

kay. Thank you. Now, | want to go back quite a | ong
time ago when you supervi sed Susan Stallings, the young
attorney or the young licensed legal intern in the DA s
Ofice; do you recall that?

A | recall she worked there, yes.

Q Do you recall the relationship that you had with her
whi | e she worked there?

A | don't renenber if | was her supervised or not to be
honest wi th.

Q kay. Did you have a personal relationship with Susan

Stallings when she worked at the DA's Ofice?

A | never been to her hone.

Q Ckay.

A | have never --

Q Ma'am you're a lawer. You told ne that --

MR HARMON: Cbjection. Let her -- can she not
answer the question? He asked --

MR BREWSTER  (bjection. Nonresponsive. 1'd ask
that the witness answer the question | asked.

MR. HARMON: | have an objecti on.
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THE COURT: Counsel, you will address all coments to
t he bench.

MR HARMON: M objection is he cuts off the w tness.
He asked if you had a personal relationship. She gave a
responsi ve answer which was started off |'ve never been to her
honme. That was a responsive answer. It was nuch nore
responsive than the answers | got earlier today fromthe so
call ed ethics expert.

THE COURT: All right. Objection sustained.

Ask your next question, counsel.

BY MR BREWSTER
Q kay. So you've never been to Ms. Stallings' honme?
A | have never been to Ms. Stallings' hone.
Q Okay. But you had a personal friendship with her when
she worked in the DA's Ofice?
A | wouldn't call it a personal relationship. | would cal
it a -- the sane relationship | had with all of the people who
worked in the DA's Ofice.
Q Okay. Do you recall the tinme period she worked in the
DA's Ofice?
A | do not. | know she was there in 1996 because that's
when we went to Las Vegas and that's when ny husband had --
was di agnosed with brain cancer. And that's the only
recollection that I can say that | can recall the date because

of that event. So | don't know when she left the DA's Ofice.
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I know she came back at sone point in tinme but I don't know
when that was. But | know | didn't have any conmuni cati ons
with her after she left the DA's Ofice and | left the DA s
Ofice.

Q kay. Did you guys -- when she was at the DA's Ofice
did you guys ever try a case together?

A | don't think we did. | don't remenber for sure,.

Q kay. Gve ne just the time period that you worked in
the Okl ahoma County DA's O fice?

A l|'"msorry. | didn't hear that.

Q When -- what's the tinme period you worked in the Gkl ahonma
County DA's Ofice?

A | believe | went to the DA's Ofice in March of 1983 and
| retired fromthe DA's Ofice in March of 2007.

Q Okay. So right after David Prater was el ected you |eft
the DA's Ofice?

A Three nonths. Well, | believe he took office in January
and | left in March.

Q kay. You didn't want to stay around for the Prater

adm ni stration?

A David Prater in ny opinion -- he worked for ne. | was
his team | eader. He was an excellent lawer. | liked hima
lot. | didn't |leave for any reason other than it was tine for

ne to retire.

Q kay. Now, in that time period you worked there under
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three nonths of David Prater, before that Ws Lane?
A Seven years for Wes Lane.
Q And before that Bob Macy?
A Robert H. Macy.
Q Okay. Robert H. -- Cowboy Bob Macy, right?
THE COURT: Counsel, ask your next question.
BY MR BREWSTER:
Q Was Robert H. Macy al so known as Cowboy Bob?
A | never referred to himas Cowboy Bob. | --
Q Have you heard anyone --
THE COURT: Counsel --
MR HARMON: (Objection. Relevance.
THE COURT: Sustained. Mve on, counsel
BY MR BREWSTER:
Q Was the office during the tine period you were there at
the sanme tinme period Susan Stallings was there, was it a
col | aborative office?
A A what ?
Q Col | abor ati ve.
A Col | abor ati ve what ?
MR HARMON: (Objection. Relevance.
THE COURT: (Ckay. Ask a specific question, counsel.
BY MR BREWSTER:
Q Was the office of the Ckl ahoma County District Attorney

at the tine period that overl apped your tenure and Susan
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Stallings' tenure, at that tine was it a collaborative office?
MR. HARMON: (bjection. Same question. Sane
obj ecti on.
THE COURT: It is the question.
What do you nean by that, counsel?
THE WTNESS: | don't know what you nean by that?
BY MR BREWSTER
Q Dd you work together with your coll eagues in the office?
MR HARMON: (Cbjection. The State will stipulate
that prosecutors work together, assistant public defenders
wor k together. The question's not rel evant.
THE COURT: Counsel, narrowWy tailer it?
MR BREWSTER  Ckay.
BY MR BREWSTER
Q When you tried a case did you ask for input or advice or
hel p fromother district attorneys even if they weren't
assigned to the same case?

A Not usual ly.

Q Ckay. You kept your business to yourself in that office?
A Well, I think I did my job. | knew how do do ny job. |
knew how to find the answers to the law that | needed. | had
i nvestigators that had assisted nme. | had the Cklahoma Gty
Pol i ce Departnent who assisted ne. | don't believe that there

-- it would be a very rare occasion when |I asked anot her

| awyer in the office to give nme advice. | gave them advi ce.
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Q | appreciate that answer because ny followp is when you
were the lead attorney on a case it was your case, right?

A Ri ght .

Q When you were the lead attorney on a case you didn't rely
on maybe an unassi gned attorney to maybe do ot her things,
research for you, or answer questions because it was your

case, right?

A No.

Q kay. And the Richard d ossip case from 1997 through

2003 was your case; is that right?

A |"mnot sure. I'mnot sure if it was ny case up until
2003. | know it was my case in 1997. | knowit was ny case
threw the trial. | believe when it cane back for ineffective

assi stance of counsel that it was reassigned to Connie Pope.
But |1'm not sure when that was.
Q If there was --

THE COURT: Hang on a second. For the record Connie
Pope i s Conni e Snot her non.

MR. BREWSTER: Thank you
BY MR BREWSTER
Q If there are transcripts of you appearing in this case as
| ate as 2003 you woul dn't dispute that you were still the | ead
attorney as late as 2003?

MR. HARMON: (bjection. That assunes facts not in

evi dence.
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THE COURT: Rephrase your question, counsel.
BY MR BREWSTER
Q Do you dispute that you were the lead attorney in this
case in 20037
A | don't know.
Q Okay. Do you know when Conni e Pope sl ash Connie

Snot her non becane involved in this case?

A | don't renenber the date. That's been what? 22 years
ago.

Q Ri ght .

A | don't renenber.

Q Okay. Do you recall the tinme period after that the first
trial that there was an appeal ? D rect appeal ?
A No, | don't remenber that.
Q Do you recall when Susan Caswel |l was assigned the case?
A No, | don't renmenber that.
Q Do you recall that Susan Caswel| recused fromthe case?
A | don't remenber that.
Q Wul d your handwitten notes witten contenporaneous wth
that recusal refresh your nenory?
A Yeah.
Q Ckay.

MR BREWSTER  Judge, |'m handing the w tness what
I"ve marked for identification purposes as Defendant's Exhibit

BB.

DI STRI CT COURT OF OKLAHOVA - OFFI Cl AL TRANSCRI PT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

43

THE COURT: Say that again.

MR BREWSTER |'m handing the w tness what |'ve
mar ked for identification purposes as Exhibit BB

THE COURT: BB okay.

MR. HARMON: May | have a copy?

MR. BREWSTER: |I'mnot introducing it |I'mjust
refreshing her nenory.

THE COURT: No, but can he see what you're handing
her ?

MR. BREWSTER O course.
BY MR BREWSTER
Q Let ne know after you've reviewed your notes. Well

first of all are those your notes?

A Yes. This is ny handwiting, yes.

Q kay. And there's sone dates there?

A. Yes.

Q Wul d you have dated your notes contenporaneously?

A. Yes.

Q Ckay. "Il just direct you attention for time purposes
to the note dated 1-5-01.

A Ckay.

Q After you've reviewed it let ne knowit it's refreshed

your menory.
A Ckay.

Q Is your nmenory refreshed?
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| don't remenber it but | see that | wote that note.
Ckay. It didn't refresh your nenory?

No.

Even after reading the notes?

| don't renenber it at all.

But those are your notes?

Yes, they are.

o » O » O > O P

And they woul d have been kept contenporaneous or at the
same tinme or shortly after you' re doing these things?
A Yeah.

MR. BREWSTER. (Ckay. Judge, | nove to introduce
Exhi bit BB based on that.

MR. HARMON: (bjection. First of all you said you
weren't going to nove to admt it. But it's hearsay. It's
not -- she said it didn't refresh her nenory. So I'd just ask
what exception to the hearsay rule is this offered under.

MR. BREWSTER. Well, it was taken cont enporaneous.

It reflects her state of mind at the tine. |It's reflects her
i npressi ons of what was happening at the tinme. She doesn't

refresh her nenory independently. There's no other way to get

this in. She confirnmed it's her handwiting. It's her notes.
THE WTNESS: Well, | don't know what the rel evance
is of it.
MR. HARMON: | don't know what the relevance of it is
either. | don't think counsel's identified a sufficient
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exception to the hearsay rule. But he's in consultation with
co-counsel so maybe he's got one.

MR. BREWSTER: It's a past recollection recorded,
Judge.

THE COURT: All right.

MR. HARMON: What are the criteria for that it neets
Is what | would inquire of.

THE COURT: She's identified it even though she
doesn't recall it. It will be admtted over objection

MR BREWSTER  Ckay.
BY MR BREWSTER
Q Let ne ask. It may not refresh your nmenory regarding the
recusal or the reason for the recusal of Susan Stallings --

THE COURT: Susan Caswel | .

MR. BREWSTER. |I'msorry. Yes, Susan Caswel | ?
BY MR BREWSTER
Q Does it refresh your nmenory that you were still the | ead
attorney in the case in 2001?
A No.
Q Ckay. You think notw thstandi ng your contenporaneous
notes of going to hearings that nmaybe Conni e Pope had taken
over the case that early?
A Say that again.
Q Well, you said it doesn't refresh your nmenory that you

were the lead attorney in '01 based on your notes taken
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cont enpor aneously at that time. Are you saying that it's
possi bl e that Conni e Pope was al ready invol ved as the | ead
attorney in the G ossip case at the tinme?

A Anything is possible.

Q Thank you. And | -- remind nme, and | think you testified
already to this but remnd, was Susan Caswel|l on the Vegas
trip or the Spain trip or the England trip?

A | do not believe Susan Caswel|l was any of the trips that
| took with Susan Stallings.

Q Ckay.

A | do remenber a trip with where Sandy Elliott and Susan
Stallings and Jo Gordon and nyself and | believe Carrie Kelly
and maybe soneone else, | can't renmenber, were in Las Vegas.

But | do not believe that Susan Stallings was there on that

trip.

Q That woul dn't have been the very nenorable 1996 Vegas
trip?

A |'msorry. Wuldn't have been what?

Q You renenber the '96 trip specifically because of what
was going on on your |ife?

A. Yes.

Q You' re saying there was another trip wth Susan Caswel |
to Vegas that maybe Susan Stallings --

A | have not taken but one trip to Las Vegas with Judge

Stal |i ngs.
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Q In Oct ober of '967?
A Cct ober of ' 96.
Q Thank you. When Judge Stallings was elected to the bench
are you aware that she was interviewed and gave a statenent
crediting you as | nmentor and having an inpact on her her
career?
A | read that at a later time. And | certainly hope that
that was true. And | would tell you that | tried to instil
that in every | awer that worked under nme or with ne or for ne
when | was in the DA's Ofice. And that is that we are not
here just to get convictions. Qur job is to see that justice
I s done.
Q And | appreciate that. And you instilled that in Judge
Stallings. You nmade a point?
A | believe -- | hope so.
Q kay. And that your -- and as | understand the nora
| esson there, it's to seek justice not just convictions?
A Absol utely.
Q But sone of the convictions you obtained as | ead
prosecutor were |ater found to be unjust and were overturned,
right? A nunber of cases of your were overturned, which
i nvol ved al | egati ons of prosecutorial m sconduct?

MR HARMON: (Objection. Relevance.

THE COURT: Well, and it |acks specificity.

MR BREWSTER |'mgetting --
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THE COURT: Then get to it.

MR BREWSTER It's an opening question. | wll.
BY MR BREWSTER:
Q A nunber of your cases notwi thstanding this noral |esson
about justice and not convictions you sought convictions that
were found by courts to be unjust.
A That doesn't nean --

MR HARMON: Judge, objection. Relevance.

THE COURT: Hang on a second.

MR HARMON: M objection is relevance. For instance
this was overturned -- it's.

THE COURT: Again, |'mgoing to sustain the objection
as to the formof the question

MR BREWSTER  Ckay.

THE COURT: Ms. Smith, did you ever have any trials
that were reversed?

THE W TNESS: Yes.

THE COURT: Al right. Do you recall about how many?
Do you have about how?

THE WTNESS: | don't know.

THE COURT: All right.
BY MR BREWSTER:
Q More than 107
A A whol e | ot nore have been affirned.

Q Okay. More than 10 have been overturned?
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A | don't believe so.
Q Do you know hi m how many have been overturned that
i nvol ved al | egations of prosecutorial m sconduct?

MR HARMON:  (bjection, Your Honor. W're not here
to judge Ms. Smth's ability to be fair in this case. W're
here to find out if Your Honor can be fair in this case.

This is not rel evant.

THE COURT: All right. Sustained. Move on.

MR. BREWSTER: If | could just make a proffer, Judge.
It's rel evant because this grand noral |esson about seeking
justice and not convictions is entirely inconsistent with the
record.

THE COURT: (Ckay. The reason that quote was brought
up was because it nade an inpression on ne. It doesn't matter
what it did with Ms. Smth. Move on
BY MR BREWSTER:

Q Do you understand that the US Suprene Court reversed this
case based on prosecutorial m sconduct?

MR HARMON: (Objection. Relevance.

THE COURT: Well --

THE WTNESS: | didn't try this case

THE COURT: Hang on, Ms. Smth. Hang on

My glancing -- scanning of this case, the first trial was
reversed because of ineffective assistance of counsel of the

defense attorney. It was the second case that Ms. Smith was
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not on that got reversed.

MR. HARMON: That's true. But | feel |ike the
Defense is trying to create the perception -- the
m sperception that Ms. Smth did sonmething that led to the
reversal by the Suprenme Court. It's not true. 1In the trial
she tried the defense counsel was ineffective. But M.
Brewster won't say that.

THE COURT: Ckay. All right.

MR BREWSTER  Judge, at this tine 1'd |like to quote
the US Suprenme Court in dossip versus Gkl ahona.

MR HARMON: Cbjection. W don't need a speech.
This isn't his turn to testify.

MR. BREWSTER It's ny turnto --

THE COURT: Counsel, address your comments to the
bench. And we are not going to tal k over each other because
ny court reporter can't do that.

Counsel , nove on.

MR. BREWSTER. Can | nmaeke an argunent --

THE COURT: No.

MR BREWSTER -- to respond to his argunent?

THE COURT: No, nove on. |'ve ruled on it. The
objection is sustained. Mve on.

MR BREWSTER  Ckay.

BY MR BREWSTER

Q Ms. Smith, do you understand how you may becone a witness
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inthis third retrial?

MR HARMON: (Objection. It calls for specul ation and
it's not relevant.

THE COURT: Overruled. She can answer it if she
knows.

MR. BREWSTER: Thank you

THE COURT: Don't thank the Court for it's rulings.
They weren't done for your benefit.

Ms. Smith, did you understand the question?

THE WTNESS: |'d ask that it be repeated.
BY MR BREWSTER
Q Do you understand how you m ght be a w tness?
A No.
Q kay. Do you understand that while you were | ead
attorney there were several itens of material evidence from
the crime scene of this homcide in your possession in the
DA's Ofice that were ordered to be destroyed --

MR. HARMON: (bjection. That assunes facts not in
evi dence.

THE COURT: Again, counsel, nove on.
BY MR BREWSTER
Q Were you pl eased that a judge nentioned you as an
i nfl uence on her career?
A Was | pl eased what ?

Q When you heard that a judge, Judge Stallings
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specifically, had an influence -- that you had had an
i nfl uence on her career?
MR HARMON:  Cbjection, Your Honor. This has no
rel evance to the disqualification hearing. Wat pleased or
di spl eased Ms. Smith.
THE COURT: Al right. You' ve nade your objection.
Sust ai ned. Mve on.
BY MR BREWSTER
Q Did you reach out to Judge Stallings to congratul ate her
after finding out she thanked you or credited you with your

i nfl uence on her?

A No.
Q |s there a reason why not?
A No.
Q kay. There's no reason you didn't?
A No.
THE COURT: She answered the question, counsel. Mve
on.

BY MR BREWSTER
Q Was it indifference?
A Was it what?
THE COURT: Counsel, howis this relevant to the Rule
15 agai nst ne?
MR. BREWSTER. Well, we're at a point, Judge, where

the last probably 10 questions |'ve asked you' ve sustai ned
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objections to. I'munable to lay a foundation to get into
rel evant evidence. |1'mtrying to ask questions of this
witness to lay a foundation. 1'd ask for sone |leeway. We're

getting to a point now where the Court is gatekeeping evidence
in Your Honor's Rule 15 hearing. |1'd ask for sone | eeway
her e.

MR HARMON:  May | respond?

THE COURT: You may.

MR HARMON:  Your Honor, the last tinme |I checked the
Court's function is to serve as a gateway to evidence and to
make evidentiary rulings. | know M. Brewster knows the
evi dence code. He's a very sharp |lawer. But he's not asking
questions that have any rel evance to the decision that this
Court has to make in the disqualification notion. They're
poi nts they want to nake. They want to relitigate the Suprene
Court case. That's great all day long. But not for today.
That's not what we're here for. And | wouldn't have to object
and the Court wouldn't have to sustain objections if M.
Brewster woul d ask rel evant questions. And maybe he doesn't
have anynore. And that's fine to.

THE COURT: Well, all right.

Counsel , ask your next question.

MR. BREWSTER: Let nme just ask the Court for sone

gui dance. And if | ask any questions regarding the

destruction of evidence in this case or the issues that are
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going to conme up just to present to Your Honor that whoever is
presiding over this case is going to be either granting or
denying relief on these issues. W have the witness here.
It's relevant --

THE COURT: Yes, but this is not an evidentiary
hearing as to how the Court is going to rule in the future at
sonme tinme one sone evidentiary issue.

MR BREWSTER And | promi se you | am scratching the
surface of this issue. |I'mscratching the surface to lay a
foundation for the Rule 15. I'mnot going to get into -- if |
was going to into the m sconduct of Fern Smth we'd need
anot her day. ay. But if Your Honor's ruling that this is
irrelevant and is not going to allow ne to ask those questions
["11 nove on.

THE COURT: Again, | -- the defense has an opinion
about Ms. Smth and her actions in this case over the course
of several years. The Court is well aware of that.

MR BREWSTER  Ckay.

THE COURT: All right. But that's not why we're here

t oday.

MR BREWSTER  Ckay.

THE COURT: So, | nean, again |'ve read everything.
| understand the Defense's position. | amtaking that into

consi der ati on.

MR BREWSTER  Thank you
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THE COURT: All right. So let's nove on
MR. BREWSTER. May | confer with nmy col |l eagues?
THE COURT: Yes, of course.
(Counsel for the Defense confer.)
MR BREWSTER  Judge, at this tine |I'd ask the Court
to produce the email and Ms. Smth's response to the emai
that was referenced in her testinony of this year. 1'd ask

that that be produced to the parties.

MR HARMON: No objection. | don't know if the Court
still has it or not.
THE COURT: | can check.

MR BREWSTER  Thank you. And with that | have no
further questions.

THE COURT: We'll be in recess.

(A brief recess was had.)

THE COURT: W are back on the record. All parties
are present.

Counsel, you may conti nue.

MR. BREWSTER: Judge, just for the record, we took a
break. Your Honor checked your email and returned to the
Court and produced copies to both parties of an email chain
from My 7, 2025, between Your Honor and the w tness, Fern
Smth. It reflects an enmail from Susan. Stallings@scn. net to
Fern. Smth@ac. state.ok.us. It appears to be consistent with

the witness's testinony regarding this emai|l exchange. And
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I"d like to ask just a few questions of the w tness now that
have this email

THE COURT: You may.

MR. BREWSTER: Thank you
BY MR BREWSTER:
Q Ms. Smith, 1'"mgoing to hand you what |'ve marked as
Def endant's Exhibit CC

THE COURT: | think she has a copy.

MR. BREWSTER. Ch, okay.
BY MR BREWSTER:
Q For purposes of the record the copy of the email chain
that I'mreferring to I'mmarking as Defendant's Exhibit CC
but you have a copy as well?
A | do.
Q Is this in fact the email exchange that you testified
about earlier?
A. Yes.
Q kay. This is the email fromJudge Stallings to you
foll ow ng the Whod heari ng?

A Once again, yes.

56

Q Ckay. And while we don't have the attachnent to it there

was an an attachnment? 1t was the findings of fact in that
case?

A Agai n, yes.

Q And in this it's referenced it was unfiled at the tinme or
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the version that she sent you was unfil ed?
A That what it says.
Q kay. And your response to that was, "Thank you so
much!! Amazing!! | don't know when |'ve seen a nore thorough
anal ysis and wel |l reasoned opinion."

Is that what it says?
A That's exactly what it says.

Q And Judge Stallings responded back to you foll ow ng that

just to --
A | think the exhibit speaks for itself.
Q It probably does but if you'll indulge me. Three m nutes

| ater Judge Stallings responded to you saying, "which I can't
take credit for. |It's the proposed findings fromthe AG s
Ofice. They did do an outstanding job."™ Correct?

A That's what it says.

Q kay. And at the tinme, May 7,2025, Tremane Wod is on
death row and his appeal is pending, right?

A | don't think he had an appeal pending. | think he had a
fifth application for application for post conviction relief
pendi ng.

Q kay. He's on death row. He's not been executed yet.
H s case is proceeding forward?

A | believe his execution is set for Novenber 13th,

Q kay. And the judge in his case, the District Court

judge that heard the fifth amended post conviction enailed a
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witness in the case, you.

THE COURT: Ckay. Counsel, | didn't hear the post
conviction. The Court of Crimnal Appeals ordered the
District Court to have an evidentiary hearing to answer eight
questions. They ruled on the post conviction

MR BREWSTER | appreciate the clarification, Judge.
BY MR BRESTER:

Q O her than this chain -- this email chain it's your
testinony that there are no ot her communicati ons between you
and Susan Stallings since she took the bench?

A Absol utely 100 percent.

MR BREWSTER  Thank you. That's all | have. Well,
| would like to introduce Defendant's CC to this record.

MR HARMON: No objection, Your Honor.

THE COURT: It will be admtted w thout objection.

Counsel, did you mark it?

MR BREWSTER | did. I'mgoing to set it on this
book.

THE COURT: Cross exam nation, counsel.

MR HARMON: Thank you, Your Honor.

CROSS EXAM NATI ON

BY MR HARMON:
Q |'mgoing to trying fromback here. M. Smth, you |eft
the DA's Ofice in 2007; is that right?

A. That's correct.
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Q And | believe you testified that you thought that Susan
Stallings was still enployed there as of the '96, '97
ti mefrane?
A The only thing | can remenber that would lead ne to
remenber any date is the 1996 Cctober when ny husband was sick
and | remenber Judge Stallings went to Las Vegas with us at
that time. That's the -- | don't know how | ong she stayed
after that. | have recollection of it.

MR HARMON: May | approach the witness to present an
exhi bit?

THE COURT: You may.
BY MR HARMON
Q Ms. Smith, this is Defendant's Exhibit AA that was
admtted earlier during this hearing. And it's purported to
be a resignation letter from Susan Stalling fromthe DA s
Ofice dated May 7, 1993, addressed to Robert H. Macy.
Looking at that, | know you're not the author of the letter,
probably have never seen the letter before; is that correct?
A Yes, that's correct.
Q Dose you that potentially refresh your nenory at all
about whether or not Ms. Stalling at the time was in the DA s

Ofice during that '96, '97 timefrane?

A. No.
Q Ckay.
A. | mean -- no.
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Q kay. Ms. Smith, did you ever take any trips when it was
just you and Ms. Stalling?

A No.

Q And | believe you said the trip Spain, there were about
six of you and there were about 13 on the London France trip,
is that right?

A That's correct.

Q Do you renenber about the Las Vegas trip?

A | think Spain maybe -- not nore than a week. Probably

| ess than a week.

Q Do you renenber how many people were on that trip?

A To Spai n.

Q To London?

A Ch, London. Yeah, there were 13 people. And | don't
recall how long we stayed. | think we stayed three nights in
London and three nights in Paris. |1'mnot sure but | think

that's probably --

Q And that my mstake. | neant to ask about Las Vegas?
A "' msorry.
Q Do you renenber -- Las Vegas, do you renenber how nmany

people were on that trip?

A No, | don't.

Q But it wasn't just you and Susan Stallings; is that
right?
A No.
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Q kay. Was this --

A It a was a group of people |adies fromthe DA's Ofice.
Q And was that -- it sounds |ike that was kind of a conmon
theme during that era of the DA's Ofice that a group of

cowor kers may have travel ed together?

A Yes.

Q D d that nmean you were best friends with that person?
A No.

Q Were you ever close personal friends with Susan

Stal lings?

A No, | considered her a friend but not a cl ose personal
friend. 1've never been to her hone. | don't know her
famly. | don't think she knows -- | nean, | don't know but |
consider her, like | would any other person that | worked wth
in the DA's Ofice, as a friend. | consider you friend. |

worked with you in the DA's Ofice. And M. G eger, | hope
["'mhis friend. | hope he's ny friend. | worked with himin
the DA's Ofice.

MR GEGER [I'Il stipulate that we are, Your Honor.

THE COURT: For the record that was M. G eger.

THE WTNESS: That doesn't nean we're personal
friends. That we hang out together or anything |ike that.
BY MR HARMON:

Q Right. And after you left -- when you left the DA's

Ofice Susan Stalling was not enployed at the DA's Ofice; is
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that correct?

A | don't believe so.

Q kay. And that was in 20077

A | left in March of 2007, yes.

Q And we know that then Ms. Stallings canme back but you had
already retired and was not working at the DA's office; is
that correct?

A | really don't know.

Q Okay. Did you know that Susan Stalling cane back to the
DA's Ofice | believe it was in 20107

A Yes, | learned that at sone tine later but | don't know
when she cane back.

Q When -- prior to comng to court for Tremane Wod the day
that you were subpoenaed and they had not told you about the
conti nuance --

MR BREWSTER  (bjection. Facts not in evidence.
They did. They told her.

THE COURT: (kay. Counsel, you address your conments
to the bench. Al right. | know what the facts were in that
case. (bjection overruled.

BY MR HARMON

Q Ms. Smth, when you first cane to court on Tremane Wod
and saw Judge Stallings in the hallway how many years had it
been seen you had seen her?

A | can't say for sure. Probably at |east 20 years.
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Q And during that tine did you have any phone calls that
you recall with either Susan Stallings or then Judge

Stal lings?

A No.

Q Do you recall any emails, text nessages, any other form
of conmuni cation other than the one that is marked as CC?

A | don't recall any communication at all during that tine
periods we're tal king about.

Q And | think you said that you had never been to her hone.
Has she ever been to your hone?

A Not to ny know edge. Not to ny know edge. | could
specul ate on one tine when she nay have been there. But |'m
not sure she was there when ny husband di ed. She may have
come. There were people -- there were nultiple people in and
out all day long every day for about three days during that
time period. And | don't know if she canme or not. |If she did
| appreciate it but | don't recall that. But nost of the
people in the DA's Ofice and in the Public Defender's Ofice
and judges all cane to ny honme. She could have. | don't
know.

Q And that was your hone in Cklahoma City?

A. Yes.

Q And over a three day period of just a bunch of friends
and acquai ntances and coworkers and people in the |egal

community cane to show you their |ove and support during that
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time?
A Yes, the cane and brought flowers and food and
condol ences and cards and just goodwi I|l. And oh ny goodness I

appreci ated that so much.
Q And as you sit here today you don't have any specific
menory of Susan Stallings being one those peopl e?
A | don't.

MR HARMON: May | have a nonment, Your Honor?

THE COURT: You may.

(Counsel for the State confer.)

BY MR HARMON
Q | do have anot her question. Wen Susan Stallings was an
intern | think you said that you didn't renenber if you were
her supervisor or not; did | understand that correctly?
A | don't know. | know she worked there. | don't recal
whet her | was her -- whether she was an intern or whether she
was actually an attorney at the tine.
Q Do you recall ever being her direct supervisor?
A | don't recall that. | don't know whether | was or not.
Q And | wasn't there in the office during that time but
know that at |least later on and | expect it m ght have been
the sanme, interns mght rotate through different teans for
you know, a couple nonths period or three nonths or how nmany
ever nonths and go to a new teamwi th a new team| eader. Ws

it like that back then?
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A. Yes.

Q kay. And so is it possible she m ght have been assi gned
to your teamfor a period of tinme?

A Well, | think it's quite possible. | just don't recal

it.

Q kay. Whuld there have been a lot of interns go through
and rotate through the various teans?

A. Yes.

Q Okay. Not hing about that sticks out to you?

A No.

Q And there's been evidence that once Ms. Stallings was
hired in the DA's Ofice she was assigned to the Juvenile
Division; did you know t hat?

A | don't recall that.

Q If Ms. Stalling was -- is the Juvenile Division of the
Gkl ahorma County DA's O fice housed in the sane building as the

mai n of fice?

A. At the tine | was there it was not. The DA's Ofice was
here on Park Avenue and the Juvenile Ofice was, | don't know,
several mle on north. | don't recall the address but, no, it

was not even cl ose.

Q Is it -- was it in the 63rd and Wstern area?

A. Yes.

Q Okay. So fromdowntown that's six or seven miles at
| east ?

DI STRI CT COURT OF OKLAHOVA - OFFI Cl AL TRANSCRI PT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

66

A. Yes.

Q Sonmebody at juvenile -- at the Juvenile Ofice of the
DA's Ofice -- well, let me ask this. Wre you ever -- during
your -- were you ever assigned to the Juvenile D vision?

A Wien | first went to work for the DA's Ofice |I was
assigned to the Juvenile. | worked in the Juvenile D vision

for about a year in the year of 1983 here in the courthouse.
And no way was Susan Stallings in the DA's Ofice at that
tinme.

Q During the tine period that we know that Ms. Stallings
was enpl oyed by the DA's Ofice in the Juvenile Division and
they were around the 63rd and Western area how often woul d you
have contact with the ADAs at Juvenile?

A Probably none. | don't recall any and there wouldn't be
any reason for ne to have contact with them

Q Ask weeks, nmonths go by w thout seeing sonmeone who's an
ADA in the sanme office but assigned to Juvenil e?

A |'msorry. Say that again.

Q Sure. Could nonths go by w thout seeing an ADA who's
assi gned at Juvenil e?

A Oh, sure.

Q Is it fair to say that as an ADA assigned to the nmain
office on a felony -- as a special prosecutor or a felony team
| eader or whatever role you were in that tinme you woul dn't

have had normally a reason to go to the Juvenile D vision of
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the DA's Ofice?
A No.
Q Wul d the Juvenile ADAs normally have a reason to cone to
the main office of the DA's Ofice?
A No.
M5. H NSPERGER:  Thank you, Ms. Smth.
[l the pass w tness.

THE COURT: Any redirect based on those questions?

MR BREWSTER:  No.

THE COURT: Ms. Smth, thank you so much for com ng
down and visiting with us today. You are excused.

THE W TNESS: Thank you.

THE COURT: Defense, you may call your next w tness.

MR BREWSTER  Judge, we have no ot her w tnesses but
| do have just some evidentiary housekeeping, which I think --
and just sonme questions for the Court before | make argunent.

THE COURT: All right.

MR. BREWSTER. And, one question | have is, Judge,
when you searched Susan Stallings on OSCN there's a nunber of
cases in Pottawatom e County where they attribute you as being
a prosecutor in a nunber of crimnal cases in Pott County in
the 2016, 2015 tinmefrane that don't nmake any sense to nme given
what | know about your career.

THE COURT: |'ve never been a prosecutor in the

Pottawat om e County District Attorney's Ofice. There was one
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occasion where | was sent there to take a plea because the DA
at the tinme, Richard Snothernon, had recused fromthe case.
So just to close the case | was sent they're to take the plea.

MR. BREWSTER: (Ckay. And so just one single case?

THE COURT: Yes.

MR BREWSTER  Ckay. Judge, if at this tine I'd like
to make sonme argunment. W don't have any other w tnesses.

THE COURT: No, that's fine. It's tinme for argunent.

Wl |, hang on. Do you have any once you wish to call?

MR. HARMON: The State rests.

THE COURT: (Okay. Make your argunent.

MR BREWSTER  Thank you, M. Harnon. | didn't nean
to skip head of you

MR. HARMON:. That's okay.

MR. BREWSTER: Judge, | just to want kind of broadly
go over the rules here and the | aw that applies here. The
2022 case, Fort versus State, which was a case --

THE COURT: Say that again.

MR. BREWSTER: Fort versus State. 2022 Cklahoma Crim
12. It's a case a |lot of people in Cklahonma County nmay be
famliar with. It involved Judge Henderson. But there's sone
good sort of sketch about Rule 15 and judicial inpartiality
and the right to a defendant to have an inpartial judge. 1In
that case | think -- and you know we're famliar with the

facts are very different than the issue here, but the general
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proposition is a defendant has a constitutional right to an
i npartial judge under the Gkl ahoma and US Constitutions.

Gkl ahorma Constitution Article 2, Section 6, US Constitution
Articles 5, 14 -- or Anendnents 5 and 14. This is a
fundanental constitutional right that we're tal king about
here. This is very inportant.

The Gkl ahoma Judici al Code of Conduct 2.11 defines when a
judge shall recuse or disqualify thenselves. And we heard
about that from Professor Smth when a judge shall disqualify
when a judge's inpartiality m ght reasonably be questi oned.
Now, when we started the day | thought we had enough.

| thought there was enough in the 2009 callout to Fern
Smth and the how fundanental Fern Smith will be in pretrial
evidentiary hearings. | wasn't allowed to get into it with
her but there were a nunber of itens fromthe crine scene in
this case, itens that weren't forensically tested with the
ki nds of tools we have now, weren't forensically tested with
all the tools that were available in 1997. There was a rol
of duct tape, there was a shower curtain, there were several
-- 10 itens fromthe crinme scene that were destroyed out of
t he Gkl ahoma County District Attorney's Ofice while Fern
Smth was the | ead prosecutor.

The the prejudice to M. A ossip is not cured by the
reversal of his first trial, it's not cured by the reversal of

the second trial. This is prejudice that will be decided by
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the judge who oversees the third trial. O at |east the
proceedings leading to the third trial. 1It's incredibly
I mportant that we have a judge where inpartiality m ght
reasonably be unquestioned with respect to Fern Smith's
conduct and the relief that we're going to ask for.

Now, we're in a sort of hypothetical. W're in a sort of
projection now to say, hey, that day is going to cone. But
when that day cones and should Judge Stallings deny relief for
M. dossip who was schedul ed for death nine tinmes, who ate
three last neals, who's served 28 years in nostly H Unit,
death row in Ckl ahoma, after two trials that were
fundanentally flawed, both with allegations of prosecutori al
m sconduct, the second one of which the United States Suprene
Court granted relief, after 28 years this case i s unique.

This is not a run-of-the-m |l case. This is a case that
spans a 28 year history that is relevant when the mnute the
&l ahoma Gty Police Departnent showed up to process the crine
scene through the conduct of the first trial and the appeal
through the lead up to the second trial and what happened
then, and then for the next 20 years.

There were post conviction actions, there were federal
habeas actions, there were attorneys -- Don Knight has fought
tooth and nail for a decade and Tivon Schardl have fought
tooth and nail for a decade to save this man's life. And we

have now ended up in your courtroom And | have been pl eased
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to be in your courtroom today.

However, this is very heavy stuff. This is a unique case.
And this is different than the Epic Charter case, it's
different than the Fort case. |It's individual to the factors
that we've heard today, we've seen today. Wen you took the
bench you t hanked your parents -- you acknow edged your
parents and you acknowl edge Fern Smith. Fern Smth is so
fundanmental to the error and m sconduct that's going to be
litigated leading to this third trial it's hard to believe
that the judge who thanked her for naking an inpression and
prof ound i npact on her career can be seen as w thout
inmpartiality being reasonably questioned.

| magi ne what m ght reasonably be questioned if Your Honor
were to deny relief in any shape or formal ong the way.
| magi ne what m ght reasonably be questioned if Your Honor were
to deny significant relief. Relief around the conduct of Fern
Smth. You signaled to the community after you were el ected
that you were a Fern Smith kind of judge. That she made such
a lasting inmpact fromyour internship at the Olahoma County
DA's Ofice that of all the people you ve worked with and al
the col |l eagues and all the judge you' ve appeared in front of
you coul d have acknow edge any nunber of them

You've had a substantial career. But you thanked Fern
Smth and you acknow edge her. You singled her out. Because

she's so fundanental to the issues in this case as we nobve
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forward one m ght reasonably question whether you can be
impartial in deciding whether Fern Smth's conduct warrants
relief.

What has surprised nme today after Ms. Smth's testinony is
that what you reveal ed about your relationship with her is
quite different than what she testified to. Actually what's
on the record in this case is different than what you told us
in chanbers. Wen we asked you in chanbers about Fern Smith
you said |I've not seen her since | left the DA's Ofice. Wen
we went on the record | asked you, Judge, just to put it in
the record, it's true that you ve not seen Fern Smth since
you left the DA's Ofice. And could quote the transcript --

THE COURT: That's all right. Keep going, counsel

MR BREWSTER My recollection is you said, that's
right. No, wait. You initially confirmed that once again
twice and then corrected yourself and revealed this 1997 trip
to Spain. You mnimzed it. You said we drove in separate
cars. We weren't really that close. There were so many
peopl e there.

Vell, we learned fromFern Smth today that there were six
people on that trip and that's not the only trip you took with
her. You went to Vegas with her in '96. She recalled it
clearly because of what was going on in her personal life.

You went to England with her sometine before or after that

with a large group. And you went to Spain with six people.
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She gave us the best of her recollection of that trip. That's
di fferent.

If the trip alone, if the 2019 call out al one was there.

But now we have a conflict. W have a conflict of what Fern
Smth has said and what Your Honor has represented to the
partied. Fern Smth mght be wong. | don't -- you know, if
| -- but I"'mnot the fact finder of whether what you told us
Is true or what Fern Smith told us is true. | just know
they're different. A reasonable person m ght question whet her
you can be inpartial when after you disclosed to us such a
mninmal relationship with her that she cane in and testified
to sonething nore.

Two other trips one other international trip and a trip to
Vegas. You excluded the bankruptcy exhibit but | mght point
out that in 1996 during the time Fern Smith clearly renenbered
going to Vegas with you were either in or freshly out of
bankruptcy. | would understand why it m ght be enbarrassing
to disclose that you went to Vegas during or imediately after
bankruptcy but -- and maybe it didn't happen. | don't know.
But any person m ght reasonably question whether you can be
inmpartial going forward in this case given the evolving
di scl osure about trips with Fern Smth.

And it's not just sonmeone you went on trips with, it's not
just sonmeone you worked with. [It's soneone who will be

witness material to to m sconduct for a man who was on death
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row schedul ed to be executed nine tines over 28 years and
deserves a fair and inpartial day in court. There are
nuner ous ot her judges including, | would say nost closely,
Susan Caswel| who have recused.

Susan Caswel | recused based on at |east one trip, nmaybe
nore, we don't know. It was kind of again an evol ving sort of
under st andi ng of how often these wonmen were traveling with
each other. But Susan Caswell saw fit in 2001 to recuse
herself fromthe case. Wat m ght a reasonabl e person say
when one judge recuses for the sane reason anot her judge
refuses to recuse. | think it gives rise to an appearance of
potential bias or potential conflict.

Again, we're not -- | really want to be careful and echo
what Professor Smth said. W're not accusing you directly of
bias. | believe that if you -- | believe that you woul d have
di scl osed or maybe recused earlier if that was the case. But
these issues are real. These are not bald faced accusati ons.
These -- we heard testinony, we saw exhibits, we've presented
evidence in courts all day today.

And | was surprised by sonme of the evidence. W were
surprised by Fern Smith's testinony. |t conpounds the issue
quite frankly. | thought we had enough comng into this
hearing but after she testified to two additional trips, trip
to Vegas during you bankruptcy or shortly thereafter, and a

trip to England, which previously undisclosed by the Court,
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Judge, it is just so clear that there's an enough. The case
law on this, Judge, is that any error should be nade in favor
of disqualification rather than against it.

If we're at the tipping point, if we're not sure which way
to go any error should be made in favor of disqualification
And |I'm saying MIler versus Dol larhide is probably the nost
cited case on Rule 15, 2007 OK 58. Liljeberg versus Health
Services a US Suprene Court 486 US 847 says, |f a reasonable
person knowing all the relevant facts woul d harbor doubts
about a judge's inpartiality the judge nust be disqualified. ™
That's US Suprene Court case | aw.

There's a federal constitutional dinension, there's a state
constitutional dinension, and the Code of Judicial Conduct
just clearly warrants it. Judge, | can't sit down w thout
mentioning the email follow ng the Wod hearing. Fern Smth
Is not a party to that. Fern Smith was a witness to that
hearing. Sending her an email and congratul ati ng each ot her
and t hanki ng each other ex parte to proceeding while a man's
on death row and those proceedi ngs may cone back to Your Honor
or maybe further raised in other courts, it astonishes ne that
a court, a judge, would reach out to a witness that way.

| don't know and |'d ask Your Honor, did you send any ot her
W t nesses fromthat hearing the copy of findings of fact?

THE COURT: This is you argunent, counsel.

MR. BREWSTER. Okay. |'mgoing to assunme you didn't.
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And 1'm going to back to what Your Honor said in the first
Rul e 15 hearing when you treat -- | wll treat Fern Smith or
David Prater just |like any other witness in ny courtroom

You' re not sending w tnesses you don't know and didn't travel
to Engl and, Spain, and Vegas with copies of your findings of
fact saying | thought you' d like to see this followi ng a death
penalty evidentiary hearing. She's the only one. She's not
treated |like any other witness in your courtroom

I'"d further point out, Judge -- and | appreciate you echoed
| think simlar sentinment to what Judge Savage decl ared when
she recused, which is, when | took the bench things changed.
| left behind being a prosecute and | take very seriously -- |
think you said into the marrow of ny bones | seriously being a
j udge.

The exhibit you wouldn't admt into the record, your
Facebook page has a crinme fighting cartoon super hero as an
avatar and you're joking about using that crinme fighting super
hero's special weapon of truth. [It's not very serious. |It's
kind of light hearted. | don't know how serious that appears
to the reasonable person. And |I'm concerned that the
application of the judicial code in light of the case law, in
light of the tie goes to the runner, any error should be
resolved in favor of disqualification, Your Honor nust recuse.

Fern Smth's |l egacy is conplicated and her conduct is stil

I mpacting this case. And the email in the Wod case, the
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shout out in 2019, the evolving disclosure about trips wth
her, the conflict in what she testified to to what you Your
Honor told us about those trips, all go the toward a cl ear

i ssue where a reasonabl e person mght question. And that's
the standard. That's 2.11. And so with that, Your Honor, we
very sonberly urge you to disqualify yourself fromthis case.

THE COURT: Thank you.

MR HARMON: May it please the Court. | want address
sonething that M. Knight said in his opening statenent it
seens |like a week ago but it was this norning and said that we
are -- the State is fighting to keep Your Honor as the judge.
That that is absolutely not true. Judge, we were fine with
Judge Coyle. W didn't ask her to disqualify or recuse. W
were fine wth Judge Savage. W didn't ask her to disqualify
or recuse. It's been the Defense all along that has asked
every judge.

And | think this is inportant. It nmay seemlike a tangent
at first but they think were fine with Judge Coyle. Even
t hough she woul d have been in very many ways simlarly
situated to Your Honor in being in the DA's Ofice. |In fact
she may have been overlapping with -- in fact | think she was.
| think the record will bear out she was overlapping with
Conni e Snot hernmon, who has been their devil that they've
poi nted to as being the destructor of evidence until now,

during that tine.
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And they were fine with Judge Coyle until what? Until they
got an unfavorable ruling on bond. In fact they said that

today. They said that. M. Knight said that in opening. W

were fine -- |'m paraphrasing his words but then she ruled
agai nst us on bond and said facts -- the evidence of guilt is
evident. And, well, we can't have that so we've got to recuse
her .

And what did they go to Judge Coyle about? Was it Fern
Smth? No. No. It was all about Connie Snothernon and Gary
Ackl ey and then JWCoyle had net with a witness, M. Sneed,
and then Mack Martin, who was her canpai gn manager had net
with M. Sneed as well. So it was all these other things.

And | want to point that out that the State is not fighting to
keep a judge.

The State is fighting to keep a fair judge who will try
this case for a third tine. The Defense has nade that they do
not want a trial. They do not want a trial contrary to how
many tinmes they say it. So the State wants this case to nove
forward with a fair judge who will give both sides a fair
trial. And the State has an obligation in these proceedi ngs.

And we haven't reached this stage with either Judge Coyl e
or Judge Savage. Both of those judged recused in the in
camera hearing process, which of course is typically nmuch I ess
formal. 1In fact with Judge Coyle it was in her chanbers. W

were all gathered around stuffed in her office. Judge Savage
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held it in her courtroomas did Your Honor. But it seened

i ke Judge Savage certainly had her m nd made up in that
regard. | don't criticize her decision but |I don't think the
standard that she enployed of if M. dossip doesn't feel
confortable with ne then I"'mgoing to recuse is the
appropriate legal standard. | think we all know what that is
in the Judicial Cannon Rule 2.7 that we tal ked about earlier.
I won't be repetitive and cite that again.

But while we're on this point in preparation for today's
hearing | did some counting. Because we tal ked about Fern
Smth so nuch today. And we've heard fromM. Smith, who |
don't believe |I've seen since she left the DA's Ofice in
2007. | was new. | just started in May of "06 so we didn't
have nuch overlap and | certainly didn't know her well. | was
way beneath her on the totem pole.

But we've heard so nuch about Fern Smth today and how all
this case resolves around Fern Smth. Fern Smth either
personally or directed the destruction of evidence. | want to
go back to where this case started in the Suprene Court. In
the Defendant's cert petition to the Suprene Court, if this
was jury selection | would ask any guesses how nany tinmes Fern
Smth's name was nentioned in the Defendant's cert petition to
the United States Suprenme Court? Zero.

In the rely brief -- in Defendant's reply brief guess how

many tinmes Fern Smth's nane was nentioned in the reply brief
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of the Defendant. That's a 16 page docunment. The cert
petition was a 21 page docunent not counting table of

contents. Zero tinmes in the reply brief. WlIl, once
certiorari was granted in the nmerit stage briefing, that was a
50 page brief. 1 think that was the limt. They used all 50
pages. Fern Smith's nanme is nentioned zero tines.

Vel |, how about Connie Snothernon? And luckily Fern Smth
has a uni que nanme so | could control F for Fern and figure out
that it wasn't nmentioned. Snothernon is nmentioned -- the word
Snot hernon is nentioned in the Defendant's nerit stage brief
63 tinmes. Not Fern Smth. Not once. In the Defendant's
reply brief in the nerit stage, a 23 page docunent, does
anybody want to take a guess how many Fern Smith's nane is
mentioned. Zero tinmes. Connie Snothernon is nmentioned -- or
the word Snot hernon is nmentioned 25 tines.

In the United States Suprene Court opinion, which is an 82
page docunent with both nmgjority and the dissents, how many
times is Fern Smth's nane nentioned? Zero tines. Snothernon
89 times. In the disqualification hearing before Judge Coyl e,
an 18 page transcript, how many tinmes is Fern Smth's nane
mentioned? Zero tinmes. How many tines Snot hernon nenti oned?
10 ti nes.

In the disqualification hearing before Judge Savage how
many tinmes is Fern Smith nentioned? One tine. One tine. And

it is on page five. And all it says on page five, line 12,
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Fern Smth tried the first trial. That's all it says about
her .

And then it goes into Connie Smth and Gary Ackley tried
the 2024 trial, we anticipate in the course -- and |
apol ogi ze. Let nme see who was talking here. M. Brewster was
talking. W anticipate in the course of retrying this matter
for a third tine that there will be notions and heari ngs
i nvol ving testinony from Conni e Snothernon and Gary Ackley and
others in the lahoma County DA's office regardi ng m sconduct
that the US Suprenme Court recognized in it's opinion reversing
M. Gossip's conviction. That's back when Conni e Snot her non
and Gary Ackley were the bad guys that destroyed all the
evi dence.

But now when the case was reassigned to Your Honor they had
to switch course. Because Your Honor told all of us in your
of fice chanbers that you had never net Connie -- to your
know edge never net Connie Snothernon. So they had to switch
course. Nowit's Fern Smth. |It's all Fern Smith. Fern
Smth's the devil. And so the |evel of disingenuous in this
I s overwhel m ng.

This is a sham This is nothing nore than exactly what M.
Knight said to this Court it wasn't. Judge shopping. He said
it this norning and I'Il say it now That's sexual what this
is and each and every one of themknowit. Fern Smth -- M.

Brewster says that Fern Smth gave a totally different story.
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She did talk about two other trips. | don't knowif she's
right, | Don't knowif she's wong. It doesn't matter. None
of them were Your Honor and her alone. They were group trips.
It becanme obvious in her recounting those trips that often
times the two of you weren't even traveling together.

It sounded |ike you cane back at different tinmes on
different trains in different cars -- or neant to say pl anes
instead of trains. One group went to Portugal the other group
| believe including Your Honor stayed in whatever town it was
in Spain. That is not that rule. That sonebody goes on a
group work associate trip together they can never preside over
a trial that that person was involved in or their credibility
is going to be questioned.

Because we expect nore of our judges. W expect nore of
our judge to be able to set aside personal feelings and
bel i efs and nake judgenent according to the |law. Judges are
human just |ike everyone else. |'msure every judge in this
courthouse, every judge in this state, every judge in this
country has |l awers that they |ike better than other, |awers
they dislike nore than others. Lawyers they trust nore than
ot hers. Because our reputation proceeds us. W can't get
away fromthat. But that doesn't mean that that judge isn't
going to do their job and nmake their judgenents based upon the
evi dence.

[f I thought for one mnute that Your Honor is going to
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give ne a favorable ruling over any of these defense counsel
just because we worked in the sane office several years ago
woul d say, yeah, you shouldn't be on this case. You shouldn't
be on the bench. But that's not the situation we have here.
And there's no indication in any of the rulings being -- that
have been made so far that would indicate. And | think that's
telling.

Def ense counsel cannot point to one ruling that was nade
incorrectly by Your Honor in this case. They cite to the fact
that you at sone point did make them follow sone | evel of the
rul es of evidence and aut hentication -- authenticating sone
docunents and rel evance. But that -- those rul es got
stretched pretty darn far frommy perspective and | think a
|l ot of latitude was given, which | understand the
ci rcunst ances of why Your Honor did that.

But at the end of the day this is just conjecture. And
this is just speculation. And it's exactly what M. Knight
said it wasn't Judge shopping and they don't want anyone who

ever had any affiliation with the Gkl ahoma County DA's Ofice

and to preside over this case because they feel |ike that was
an evil place. | can tell you it wasn't.
| wasn't there in the Macy era. | can't speak to that.

But when I was there it was an honorable place to work and we
took our jobs and oaths very seriously. And | won't get on a

soap box here but it's offensive to hear they throw around
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things that are just because it's on internet.

M. Knight cited a nagazine article that supposedly he read
this nmorning. Me guess is he probably planted that story so
he could talk about it. That's the sort of nedia canpaign
that is getting ran by this table over her. Over and over
we'll see an op ed. We'Il see a nmgazine article. W'l
seei ng sonething fromthe Huffington Post or an op ed
supposedly witten by a forner US Attorney.

But when you cut through all of that, when you cut through
kind of all the malarky at the end of the day we need a judge
to try this case. And there's been nothing presented that
woul d indicate that Your Honor could not be fair to both
sides. And for those reasons, not because the State wants to
try this case in front of Judge Stallings as opposed to Judge
Coyl e or Judge Savage or whoever but because it's tinme to nove
this case forward and give M. G ossip the third trial, the
third fair trial that he deserves.

THE COURT: Al right. M. Knight?

MR KNIGHT: [I'mgoing to reply.

THE COURT: Briefly.

MR KNI GHT: Briefly, Your Honor. 1In 2025 you sent
an email to Fern Smth. You didn't tell us about that email
W had to get it out of Fern Smth. And that email is clearly
congratulatory. Hey, I'mjust sending this to you. Hey, this

is great. This is wonderful yeah, you know, it's not on ne

DI STRI CT COURT OF OKLAHOVA - OFFI Cl AL TRANSCRI PT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

85

because you know what? It's them They wote that opinion.
And you acknow edged to her that they wote that opinion for
you in. And you're like, yeah, it's fabulous. 1It's great.

You didn't tell us about your relationship with her in that
way. You didn't say that to us. |If you had said that to us
we woul d have said, oh boy, Judge. | don't know. Fern Smth
Is going to be a wtness. The idea that the only person that
matters in this case is Connie Snothernon fromthe
prosecutor's side is absolutely ridiculous. And it cones from
sonet hing that M. Harnon doesn't want to tal k about. And
that's Exhibit Y. Exhibit Y is Rex Duncan's report.

MR HARMON: (Objection to himreferring to it. It
was not admtted | don't think

MR KNIGHT: | believe it was adm tted.

THE COURT: Hang on. Y was not admtted.

MR KNIGHT: It's still part of the record, Your
Honor. For the purposes of this hearing it's still part of
t he record.

MR HARMON:  May | respond?

THE COURT: You may.

MR HARMON: It is part of the record for appellate
review. It is not part of the record that can be cited to as
evidence to the Court.

THE COURT: Al right. Move one, counsel.

MR. KNI GHT: Your Honor, this office |l ed by Attorney
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General Gentner Drummond retai ned soneone naned Rex Duncan, a
former District Attorney, to ook into this case to see if
there's a problem before he was executed. These people cone
across here as if they're sone kind of angels. Oh, we're just
doing our best. This is great. 28 years that man spent on
death row. 28 years for a crine he didn't commt. They don't
even want to tal k about the fact --

MR HARMON: Cbjection. That's facts not in evidence
that he didn't commt the crine.

THE COURT: Counsel, it's argunent. But, again,
let's stick to this hearing.

MR KNI GHT: Thank you. It went to the Suprene

Court. It went to the United States Suprene Court and they
found error in this case. It canme back here. It's not just
error though in -- by Connie Snothernon. The Suprene Court

also cited error in the early part of this case.

W' ve tal ked about the fact that there was evi dence that
was not collected, there was evidence that was given back to
soon, there was evidence that was | ost, there was evidence
that was destroyed. Al of that stuff done at the tinme when
Fern Smth was the prosecutor in the case. She's going to be
testifying. | think you know that.

| watch you, Your Honor, when you were with her. | watched
you interact wth these people. Every single thing that

happens in this case fromthis point forward if you don't
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recuse is going to be | ooked at through the Iens of the
hearing that we've had here today and evidence that we
presented, the very strong and undoubtedly conpelling evidence
that we've presented here that you and your relationship with
Fern Smth, your relationship with that office, your
relationship with David Prater are going to be probl ens that
are going to be seen again and again in this case if the Court
stays on this case.

| want to | ook back at Judge Caswell for a second. Judge
Caswel |, and it | ooks like from Matthew Haire's testinony,
Judge Caswel | got off the case just because of one trip.

MR HARMON:  (Objection, Your Honor. Actually M.
Haire said he didn't know what Judge Caswel | recused.

THE COURT: All right. | recall the testinony. And
that was the testinmony. M. Haire said she did not say why
she recused.

MR. KNIGHT: | understand she did not say -- although
Fern Smith said that in her --

THE COURT: Counsel, nove on. Let's wap it up

MR KNI GHT: Judge Caswel| got off the case because
of a relationship she had with Fern Smth. That was it. She
got off for whatever reason other than that. Nonethel ess
there were two cases at |east. Connie Bacon and Antonio Ellis
where she refused to get off. The OCCA had it front of them

and they sent it back
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MR HARMON: (Objection. | don't think that's in
evidence. | don't think it's relevant.

MR KNIGHT: It's argunent, Your Honor.

THE COURT: It is argunent. But, counsel, let's
stick to what we tal ked about today.

MR KNIGHT: | amsticking with what we were tal king
about today, Your Honor. Those two cases went up. Wat |I'm
going to tell nowis the nost inportant thing about this. |If
the Court decides not to recuse herself it's structural error.
Structural error neans it cones back here automatically.
There doesn't need to be any prosecutorial msconduct or no
other problens with it. |[If the Court of Appeals finds
structural error it cones back to the Court for fourth trial
wi t hout any other issues needing to be resolved. What the
Court is doing is setting this matter up for a fourth trial

And the only thing the Court has to do is say, you know
what, | get it. W spent a whole day tal king about this. W
started out with one trip, we ended up with three trips. W
started out wi thout any kind of conversations, any kind of
communi cations, we ended with this email in 2025 that you sent
her that I'msure you didn't send to anybody el se. You don't
treat her like you treat everybody el se.

When | spoke this norning | said when they fight hard
they're fighting hard for a reason. | told the Court this

nmorning and I'1l say it again. W could nove this case
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forward in 20 mnutes if they want to sit down with us and
say, hey, let's a take |look for a judge around this courthouse
who isn't sonmebody who used to be involved in the District
Attorney's Ofice. Nowif there's sonebody who was in the
District Attorney's O fice that just got on the bench maybe
they just got -- you know they were there just a couple of
years ago.

But that's not the case here, Your Honor. You stretched
way back. This case stretched way back. Everything about
this case is different than every other case. W are asking
to start at the fair spot. That's what we're asking for.

When | said this norning, and again M. Harnon

m scharacterizes it, | didn't say | didn't want a trial. [1'l]
take a trial if I could have fair trial. |If | could have a
fair trial and a fair trial starts with a fair judge. | want
to start even. | don't want to start here while they start

here because of their relationship wth you.

It came through today, Your Honor. [|'msorry but it did.
It came through tine and again. You know, | was counting for
a while the nunber of times that you upheld an objection from
them or overruled an objection fromus. It one wildly out of
proportion. They won way nore than we did. He said you
haven't even had a chance to tell Judge Stallings that she did
sonet hing wong. Well, Judge, you know, | don't know about

your evidentiary rulings today but | don't think that they
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wer e necessarily above reproach. You could very well have
been wong. And it could have been because of your bias.

W need a judge who's fair. You mght not be because of
these rel ationships that you have. Let us nove on with the
case. Lord knows M. Gossipisinjail. [If anybody is
suffering fromthe long history here it's M. dossip. You
think we want to nove this thing along and we do. W
definitely want to nove this thing along. But we want to nove
this thing along in a fair way. Gve ne a fair judge.

Sonebody who's not -- you know, it was an interesting part
here. Fern Smith is up there. And she said | know him |
know him You are all friends. Yeah, you're friends. You're
friends. Everybody's friends. Everybody is friends. W're
not friends. W don't know t hese people. Jen Hinsperger

m ght be your Facebook friend. W don't know these people.

We don't. You guys are all friends. It doesn't | ook good.
It |ooks bad. It mght |ead a reasonabl e person to say |
don't have confidence in this. | don't have confidence in

this proceeding. That tears at the structure of our judicial
system And I'mgoing to ask the Court for that reason to
recuse yourself.

THE COURT: Thank you, counsel.

MR. KNI GHT: Thank you.

THE COURT: Al right. M. Knight said in his

openi ng statenent he wasn't judge shopping. And yet with his
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next breath he doesn't want any judge that was in the culture
in the District Attorney's Ofice during that tine. That's
judge shopping. |It's obvious fromtoday's |ong hearing that
t he Defense wished to make the Court an distraction in this
case to get what they want.

Even listening to Professor Smth, who was firmin saying,
you know, reasonabl e people, you know, you should avoid even
t he appearance of inpropriety and bias. Wll, she certainly
has bias. But that's neither here nor there.

In order to nove this case along, in order to stop this dog
and pony show so that they can continue on their journey to
get the judge that they want the Court is going to recuse.

Now unfortunately nothing can happen until tonorrow. So
the Court wll sign a transfer order tonorrow at some tine
before nmy ot her hearing.

Anything el se for the record?

MR HARMON: Not fromthe State, Your Honor.

MR BREWSTER  Not hing fromthe Defendant, Your
Honor .

THE COURT: We'll close the record.

(End of proceedings.)
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IN THE DI STRI CT COURT OF OKLAHOVA COUNTY, STATE OF OKLAHOVA

STATE OF OKLAHOVA,
Plaintiff,
VS. CASE NO. CF-1997-244

Rl CHARD EUGENE GLGOSSI P,

N N N N N N N N N

Def endant .

STATE OF OKLAHOMA )
SS. CERTI FI CATE OF COURT REPORTER

)
COUNTY OF OKLAHOMR)

I, Elliott Thonpson, Certified Shorthand Reporter, within
and for the State of Cklahoma, duly appointed and qualified
reporter in the District Court of Cklahoma County, State of
&l ahoma, do hereby certify that | took down by nachine
short hand the proceedi ngs as descri bed on Page 1 herein, and
the foregoing is a true, conplete and accurate record of ny
shorthand notes so taken of said proceedi ngs.

IN WTNESS WHEREOF, | hereunto set my hand and officia

seal this 2nd day of Novenber, 2025

Elliott Thonpson, CSR #2021
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