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The Fourth Amendment provides that “no Warfants shall issue, but upon probable
cause, supported by Oath or afﬁr;nation, and particularly describing the place to be
searched, and the persons or things to be seized.” US Const, Am IV (emphasis added).
At issue in this case is whether a search warrant obtained by police officers to search
defendant’s cell phone violated the particularity requirement of the Fourth Amendment.

We hold that it did. However, defendant raises this claim by way of a Sixth Amendment



claim of ineffective assistance of counsel, and we conclude that defendant has not
established that he received constitutionally ineffective assistance of counsel under the
standard set forth in Strickland v Washington, 466 US 668; 104 S Ct 2052; 830 L Ed 2d 674
(1984). Therefore, while we agree with the Court of Appeals on the underlying merits, we
disagree that defendant is entitled to reversal of his convictions on this basis. Accordingly,
we reverse the judgment of the Court of Appeals in that regard, and we remand this case
to the Court of Appeals to conSidef defendant’s remaining issues.

I. FACTS

Defendant, Michael Carson, was convicted by a jury of safebreakihg, MCL 750.531;
larceny of property with a value of $20,000 or more, MCL 750.356(2)(a); receiving or
concealing stolen property with a value of $20,000 or more, MCL 750.535(2)(a); larceny

from a building, MCL 750.360; and accompanying conspiracy charges, MCL 750.157a.!

! In his appeal of right, defendant argued that his convictions of both larceny and receiving
or concealing stolen property violated his double-jeopardy rights. People v Carson, ___
MichApp _, ;  NW3d__ (February 15, 2024) (Docket No. 355925); slip op at 7.
The Court of Appeals majority agreed, holding, over a dissent from Judge REDFORD, that
the constitutional protections against double jeopardy would bar defendant from being
reconvicted of both these counts, as well as both corresponding conspiracy charges, if
defendant were to be retried. Id. at __, _ ;slip op at 10, 18. The prosecution did not
appeal the panel’s double-jeopardy ruling, so we express no opinion on that part of the
Court of Appeals’ opinion, as it is not properly before the Court. We note that, should the
Court of Appeals on remand reject defendant’s additional challenges to his convictions, the
proper remedy for the unchallenged double-jeopardy violation is to vacate defendant’s
convictions of receiving or concealing stolen property and conspiracy to commit that crime.
See, e.g., People v Wafer, 509 Mich 31, 50-51; 983 NW2d 315 (2022).



These charges were filed after defendant and his girlfriend and accomplice, Brandie
DeGroff,2 were accused of stealing from their neighbor, Don Billings.

In August 2019, Billings underwent back surgery and moved out of his home
because of mobility issues. He solicited defendant’s and DeGroff’s help in selling
household items online so that he could downsize his possessions. In exchange, Billings
agreed that defendant could keep 20% of the proceeds. Billings told defendant what items
he wanted to sell, gave defendant a house key,? and granted him access to the home.

Billings testified that he was a collector of many items. He also had two large safes
that he kept in a “shop room” where he stored documents and valuables such as collectible
coins and silver certificates. Inside one of the large safes, Billings had a smaller fireproof
safe where he stored approximately $60,000 in yellow-banded stacks of hundred-dollar
bills. A couple of months after the arrangement with defendant and beGroff began, A
Billings noticed that collectible coins and rolls of wrapped quarters were missing from his
bedroom. Although defendant and DeGroff denied taking the missing items, Billings asked
them to return his house key, and the broker arrangement ended. Billings believed that
defendant and DeGroff had returned all his property.

In late November 2019, Billings attempted to open his safes but could not get the

combinations to work. With the help of a locksmith, the safes were unjammed.* Billings

2 DeGroff pleaded guilty to conspiracy to commit larceny of property with a value of
$20,000 or more, MCL 750.356(2)(a), in exchange for the dismissal of several other
charges. She was sentenced to three years’ probation.

3 Billings testified that there was one other spare house key but that it was hidden.

4 At trial, the locksmith explained that the safe could be opened with either a combination
or akey. If the keylock was engaged, the combination alone could not open the safe. The



discovered that “every hit%’ of his cash was gone, along with silyer certlﬁcates, coins, and
silver bars. Upon this discovery, Billings- notified the Michigan State Police, and an
investigation ensued.. Billings testified that only defendant and DeGroff had access to the
safes and that he had not given them perm1ssron to open them or sell the1r contents
Accordingly, the criminal investigation turned to"" defendant ‘and DeGroff.
Defendant was arrested on February 26, 2020 at Wthh pomt his cell phone was also seized.
The pohce obtamed a warrant to search the phone s contents and dlscovered text messages

exchanged between defendant and DeGroff.. Those texts stated:>

Defendant: Don and Judy yvere investors in the stock market,
complete records for hundreds of thousands of dollars.

DeGroff: Wow that s crazy Have you found any records of what’s
‘in the space yet? - - .

Defendant: In the, what, yet?

DeGroff Lol, ... safe[.]

Defendant: No. I'm guessing it’s all on the computer.

Defendant: We need to go through those pennies If there’s a 1943

copper penny in there, it’s worth millions, these people said. Also the 1943s
pennies can go for . . . $20,000 each. :

Deroﬁ": Holly Molly! [sic] That’salot...of money.

locksmith $urmised that someone had locked the safe with _a.l‘(rey,' yyhiCh was why Billings
could not open the safe with the combination. Billings testified that he always used the
combination but that keys to the safe “could be” somewhere in the house.

> These texts were read into the record by a detective. Defendant does not dispute the
accuracy of ‘the detective’ s recitation of the text messages and so we rely on his
representatlon of the messages for present purposes
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_ Defendant: I'm thinking that these guys cashed out stocks, and
whatnot, and converted to cash and gold and silver in the safes. '

- Defendant: These are the keys that you’ré thihKing' are safe keys, I --
thmk that these are lockbox keys from a bank
DeGroﬁ’ Mlght be
L

Deﬁendam‘ I’m totally confused Does he not know there sa mllhon
dollars in those safes? Tl = . :

DeGroff: 1 really don’t think he.-does.:" I. think he opened it
up, . . . threw that money in there and closed it.

‘ Defendant: 1t amazes me that he’s worried about a few rolls of coins
and never went into the safes.

Defendant: Should we be worried now?

* k%

Defendant: He must’ve tried to get into the safe and couldn’t and then
thought there was a ton of money in that chest.

Rk %

‘Deféhdc'zn‘t: Yeah, right. It’s all you’ve done is use me and cheat on
me.

DeGroff Right. Um, use you for what? ’Cause I haven’t made any
money or help you steal sixty thousand dollars? And cheat? When? Tell

me when I had the opportunity to £****** cheat? You are the one who didn’t

work most, of the summer and hasn t held a single job.
* % %
Defendant: 1 just need to go.... I’m always full of anger and

everyone at home isin line of firé and it’s not fair to all of you. It’s just best
I, not, be there until I get some sort of help to calm me and help me sleep. It -



doesn’t help that I’m overly stressed over our finances. .. . I wish now that

I had 2 way to go'rob those entire safes. - Tomorrow I'm taking all that other
money to the bank and just deposit it. ... F*** chasing shit around. I’'m
trying to sell shit and bring money in but 1t s iot working. T’m a mixed ball

of everything and I'm going f****** crazy.

In addition to these incriminating text messages, other circumstantial evidence
connected defendant to the theft. Much of the trial testimony was related to defendant’s
and DeGroff’s increased spending habits in August and September 2019. For example,
tncir‘ropmmate,.Alan Olsen, testified that in August 2019 defendant and DeGroff began
going ou‘t_lalr'nost every night, usually not returning until the early morning. Many of those
nights, they were at the casino.- In August 2019, records showed that defendant played
through .approni;nately_$57,0006 in the gaming machines at the Odawa Casino and had a
total loss of ’appl'.pxhnate_ly $4,000. One night in August, Olsen accompanied defendant to
”the casino and d¢f_endant gave him $800 in cash to gamble with. Olsen saw defendant in
possession of three or four “stac_l;s”_.of hundred-dollar bills with a “yellow paper wrap”
arq_und'them. In addition, _defendant bought a $3,600 truck and a $1,490 diamond ring m

August, both with cash. These spending habits were Juxtaposed with testimony that

6 ThlS amount was tracked through defendant’ “players club card,” a device that the casino
uses.to monitor wins and losses or.“coin-in and coin-out” of each player. According to
Odawa Casino’s slot director, this did not mean that defendant had spent $57,000 at the
casino; rather, it represernited the amount of money that defendant had played.through the
machine in August 2019. The slot director explained that the number was not necessarily
representative of the total amount of money gambled because a person can also put money
into a machine without using their players club card. Put simply, the $57,000 figure did
ot necessanly correspond with the $60,000 stolen from Billings, but 1t did reflect
increased casino spending in August. :



defendant and De'G{dff had 6n1y $283 in*t'hejr joint'b__ank account at the Ac‘r'ld ;)f iﬁly 2019.7
Moreovér, :'de':fc';n;cflvar_lt.’.s former er'n.ployer_.__tg'eis‘t.iﬁ:ed .' th'a't. .deféndé;gt quit hiAs:jo‘.o in early
August, telling the employer that “he ran aidro‘sg;orne 'mbney and sorne valuables . . . in a
locker that he bought online,” and-so he “had a lot of money” and “didn’t need to work for
awhile . ...” And, when law enforcement executed a search warrant 4t defendant and
DeGroff’s house in February 2020, the police found several items belonging to Billings,
including a wooden wall clock, a knife, cast iron pans, two cameras, leisure bags, screws
and bolts, costume jewelry, snow sleds, a spray gun, fishing poles, and snowshoes.
Defendant’s defense was that the prosecution failed to prove beyond a reasonable
doubt that anyone broke into the safes and stole from Billings, contending that Billings had
lied or was confused because of his age and the effect of bain medications. Defendant also
- presented evidence to show his income stream at the time of the alleged thefts. This was
largely through the testimony of his brother, who testified that defendant worked for his
construction company. Although he had no documentation to prt)\}e it, defendant’s brother
testified that he paid defendant approximately $25,000 in 2019 and he transferred the
money into defendant’s checking account.
As previously indicated, the jury convicted defendant of safebreaking, larceny of
property with a value of $20,000 or more, receiving or concealing st_ol‘en property with'a
value of $20,000 0; more, larceny in'a building,‘-and C6ne§pondihg c;)nspiracy charges.- He

g

was sentenced to 10 t0 20 yéérs in prison’ for safebreaking, 9 to 20 years in prison for both

7 For DeGroff’s part; evidence was presented that she made $245 per week and that she
played through more than $12,000 in the casino in August with a loss of more than $2,000.
In addition, in the “late summer,” she made a $1,600 cash donation to a fundraiser.



larcenj% of property andreceiying'or concealing 'stoien property, and 3t015 years in prison
for larceny from abuilding, plusa prison term for each conspiracy contf’icti’onthat matched
the sentence for 1ts underlymg offense. C .3. _A

Followmg an. unsuccessﬁ.ll motron*m the. tnal court for a: new trial, defendant
appealed by r1ght In-an oplmon authored by Judge MALDONADO -and joined by Judge
Hoop, the Court of Appeals majonty held in relevant part 8 “that the Warrant authorlzmg
the search of defendant s cell phone v1olated the partrcularlty requnement “because it
authorized a general search of the entirety of the phone’s.contents.” People v Carson,
Mich App __ ; _ NW3d __ (February 15, 2024) (Docket No. 355925); slip op at 2.
The maj ority» flnther held that the ‘g_oodjfaith enception to the exclusionary rule did not
apply and that trral counsel was _constitutionally ineffective for failing to seek exclusion of
the cell phone s contents. Id.at ___;slip op at 2. Judge REDFORD authored a dissenting
oplnlon and Judge HOOD authored a,c_oncurring opini(”)n.9 The pros_ecution sought,teave to
appeal in this Court. We granted the prosecution’s application and directed the parties to

address

8 As noted, the Court of Appeals also held that defendant’s convictions of both larceny and
receiving or concealing stolen property, and both. corresponding conspiracy convictions,
violated the prohibition against' multiple. punishments for the same offense. Carson,
Mich Appat - -, n 3, . ;slipopatl0&n 35, 18. Because that issue and the issue
currently before this. Court were sufficient to resolve the appeal, the. panel did not address
defendant’s other arguments Id at__ shp op at 2. :

9 In his separate concurrence Judge (now J ustrce) HOOD Jomed the majority oplmon in full
but wrote separately to highlight his view that the warrant affidavit failed to adequately set
forth-a nexus between the item to be seized and the suspected criminal conduct. Carson,

Mich App at __ (HOOD, J., concurring); slip op at 1, c1t1ng Hughes 506 Mich at 527
n 6 This issue is not currently before the Court. PR



whether the Court of Appeals erred by: (1) holding that the warrant to search
the defendant’s cell phone violated the Fourth Amendment’s particularity

_ requirement, see People v Hughes, 506 Mich 512, 538[; 958 NW2d 98]

"'(2020); (2) failing to sever any valid portions of the search warrant from any
invalid portions, see People v Keller, 479 Mich 467, 479{; 739 NW2d 505] .
(2007); (3) holding that the good-faith exception to the exclusionary rule did
not apply, see People v. Goldston, 470 Mich 523, 531[; 682 NW2d 479]
(2004), discussing United States v Leon, 468 US 897, 923[; 104 S Ct 3405,

- 82 L Ed 2d 677] (1984); and(4) finding:that trial-counsel deprived the -
defendant of his right to the effective assistance of counsel by failing to move
to suppress the evidence obtained from his cell phone-on these grounds, see
Strickland(, 466 US at 687- 688] [People v Carson, _ Mich , ;11
NW3d 269,269 (2024).] L SR

" II. STANDARD OF REVIEW
In a postconviction motion for a new trial, "'ée!'fendantva.rgued that his attornesf
provided constitutionally ineffective assistarice of counsel by not ihovhlg to ‘suppress text
messages obtained ptir§ﬂéﬂfto a é‘bﬁSfimtiiénallj}'{ deficient search warrant. In order to
discern whether counsel performéd deficiently, we find it appropriéte and necessary to

consider the underlying substantive Fourth Amendment issue.l Our review of Fourth

10 “Ineffective assistance of counsel cannot be predicated on the failure to make a frivolous
or meritless motion.” People v Riley (After Remand), 468 Mich 135, 142; 659 NW2d 611
(2003). Thus, the lack of substantive merit in an argument necessarily defeats a claim that
trial counsel performed deficiently by failing to object on a particular basis. But if an
underlying substantive issue has merit, an appellate court must assess whether trial
counsel’s failure to object was nonetheless objectively reasonable given the legal landscape
and facts of the case “viewed as of the time of counsel’s conduct.” Strickland, 466 US at
690. Thus, the substantive merit of an argument is necessarily intertwined with and
germane to the determination of whether trial counsel’s. performance was. objectively
reasonable. We therefore disagree with Justice ZAHRA and Justice BERNSTEIN that our
Fourth Amendment holding constitutes obiter dicta or an advisory opinion because the
Fourth Amendment issue is germane to our ultimate holding that defendant’s counsel did
not perform ineffectively. - Detroit v.Mich Pub Utilities Comm, 288 Mich 267, 299-300;
286 NW 368 (1939), quoting Chase.v:American Cartdge Co, Inc, 176 Wis 235, 238; 186
NW 598 (1922) (“ ‘When a court of last resort inténtionally takes up, discusses, and decides
a question germane to, though not necessarily decisive of, the controversy, such decision



"Amendment principles is-de novo. People v Hammerlund, 504 Mich 442, 451; 939 NW2d
129 (2019). “Whether a defendant received ineffective assistance of trial counsel is a
mixed question of fact and constitutional law.”: People v. Armstrong, 490 Mich 281, 289;
806 NW2d 676.(2011). We review the trial court’s findings of fact for clear error, but |
-questions of constitutional law are reviewed de nove. Hammerlund, 504 Mich at 451.

. THE FOURTH AMENDMENT PARTICULARITY REQUIREMENT

The Fourth Amendment protects individuals from unreasonable searches and
seizures. US Const, Am IV-"In general, for a search to be considered reasonable, the police
must obtain a search warrant: Hughes, 506 Mich at 525. In Riley v California, 573 US
373, 403; 134 S-Ct 2473; 189 L Ed 2d 430 (2014), the United States Supreme Court held
that the warrant requirement applied tothe search of a cell phone seized incident to arrest.
Riley acknowledged the magnitude of the privacy interests at stake, noting that a cell phone
can carry “the sum of an individual’s private life” and that “[a] cell phone search would
typically expose the government to far more than the most exhaustive search of a house[.]”
Id. at 394, 396 (emphasis omitted). That is, “[m]odern cell phones are not just another
technological convem'ence ” z'd. at 403' rather most “who own a cell ph'one'kéep on their
'person a d1g1ta1 record of nearly every aspect of the1r hves—from the mundane to the
mtnnate ? z'd at 395 | .

The issue we confront today is the proper relatlonshlp between these. reahtles and

the Fourth Amendment’s partlculanty requlrement which mandates that a Warrant

1is not a dicz‘um'bntis a jndicial aet o“f the: eourt which it will thereafter recognize as a binding
de0151on > 7); see. also People ervorkzan 447 Mich 436,487 n 65; 527 NW2d 714 (1994)
(0p1n10n by M. F. CAVANAGH, C. J., and BRICKLEY and GRIFFIN, JJ.) (same).
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“particularly describfe] the place to be searched, and the personé or things to-be seized.”
US Const,, Am IV. (emphasis added).!* £The ’.maﬁifest purpose of this particularity
requirement was to prevent general searchés:’).. Maryland v. Garrison,-480 US 79, 84; 107
S Ct 1013; 94 L-Ed-2d 72 (1987). “By limiting the authorization to search to the specific
areas and things for which there is i)robable‘. cause torsearch, the réquirement ensures that
the search will be carefully tailored to its justifications, anid will not take on the character
of the wide-ranging exploratory searches the Framers intended to prohibit.” Id. “Whether
a search warrant satisfies the particularity requirement gle_;pends on the circumstances and
the types of items involved.” People v Brcic; 342'_Migh App 271, 278; 994 NW2d 812
(2022), citing Steele v United States, 267 US 498, 503;.45 S Ct 414; 69 L Ed 757 (1925);
see also United States v Galpin, 720 F3d 436, 446 (CA 2, 2013) (“[A] failure to describe
the items to be seized with as much particularity as the circumstances reasonably allow ‘

offends the Fourth Amendment . . . .”) (quotation marks and citation omitted).

T Oy state Constitution, Const 1963, art 1, § 11, also guards agaihst upreasonablé searches

and seizures. In fact, as amended by voter initiative in the 2020 general election, Const
1963, art 1, § 11 specifically provides that “[n]o warrant to . . . access electronic data or
electronic communications shall issue without describing them ....” However,
defendant’s claims below rested solely on Fourth Amendment principles. Therefore, we
have no occasion to .consider whether the language of Const 1963, art 1, § 11 provides
broader protection than the Fourth Amendment in this context. Compare People v
Lucynski, 509 Mich 618, 634 ri 6; 983 NW2d 827 (2022) (noting that Const 1963, art 1,
§ 11 is interpreted coextensively with the Fourth Amendment uniess there is a compelling
reason for a different interpretation), with People v Bullock, 440 Mich 15, 30-31; 485
NW2d 866 (1992) (concluding that a textual difference between the Eighth Amendment
and Const 1963, art I, § 16 supported a broader interpretation of our state constitutional
provision). ' ' T R
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- This Court considered the particularity. requirement’s -effects on the scope of a
‘warrant-authorized search of a cell phone in Hughes, 506 Mich at 512.12 .In Hughes, the
police obtained.a warrant to search the.defendant’s cell. phone for evidence of a specific
icri_rne, drug trafficking. Id: at 519. Later, and without obtaining a second search warrant,
the police searched the same data for evidence of another unrelated crime, armed robbery.
Id. at 521. This Court held_thatthe second vsearch violated the» Fourth Amendment because
“a search of digital data from a ce_ll phone must be reasonably _directed:at uncovering
evidence of the criminal activity .allege_d in_the warrant,” and “any search that is not so
directed . . . is beyond the scope of the warrant” Id at 538 (vquotation”_r"narks and citation
omitted). - | | | - -

This holding Wasin-f_ormed by the _‘_;extensi\re privacy_ inter_ehst.s“ in cellular data,” id.,
that the Supreme Court recognized m Riley, 573 US at 403, as well as by the particularity
requirement. ‘This Court: acknowledged that a suspect might not store or organize
mcnminatmg mformat1on in an obv1ous manner; nonetheless 1t “declme[d] 10 adopt arule .
that it is always reasonable for an ofﬁcer to review the entirety of the drgital data seized
pursuant to a warrant on the bas1s of the mere possrbility that- ev1dence may conceivably

be found anywhere on the device . . .” Hughes, 506 Mich at 541 Such a rule would

“nullify the particularity requirement” and “rehabilitate an ir'npermissible general warrant

12 In Hughes, 506 Mich at 540, we noted that “the warrant authorized officers to review the
entire 600-page report contaimng the. apparent totalrty of [the] defendant’s cell-phone
data....” Itis unlikely that such a wide-ranging search would pass muster under the
parameters we announce today. However, the dispositive issue in Hughes was whether the
police acted within the scope of the warrant, whereas here the issue concerns the scope of
the warrant itself. Hughes, 506 Mich at 551 n 26. ‘
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that would in effect give police officers unbridled discretion torhmmage at will among a
person’s private effects.” -Id. at 542 (quotatioh marks, citations, and emphiasis omitted). It
would-also be especially problématic in light of the “sheer amount of information contained

in cellular data and the highly*personal-character of much of that information.” ., citing

Poaae
L SN

Riléy, 573 US-at 394-396. - ©
A. THE SEARCH WARRANT'AT ISSUE
| "W.ith these pririciples in mmd, we turn to the lahgdage of the search warranit at lssue
in this case. The warrant pr.o'videfd;kin' relevant par.f:A |
1. ‘The persorr, ‘plac‘e or thing to be searehed is described as...
Cellular device belonging to Michael Georgie Carson. . . .

2. The PROPERTY ... to be searched for and seized, if found, is
specifically described as:

I Any and all records or documents*(’] pertaining to the investigation.
’ of Larceny in a Building and Safe Breaking. Asused above, the term records
or documents includes records or documents which were created, modified
or stored in electronic or magnetic form and any data, image, or information
that is capable of being read or interpreted by a computer. In order to search
for any such items, searching agents may seize and search the following:
cellular devices; Any physical keys, encryption devices and similar physical
items that are necessary to gain access to the cellular device to be searched
or are necessary to gain access to the programs, data, applications and
information contained on the cellular device(s) to be searched; Any
passwords, password files; test keys, encryption codes or other computer
codes necessary to access the cellular devices, applications and software to
be searched or to convert any data, file or information on the cellular device
into a readable form; This shall include thumb print and facial recognition
~and or digital PIN passwords electronically stored communications or
messages, including any of the items to be found in electronic mail (“e-
: 'ma.ll”) Any and all data mcludmg text messages text/plcture messages

13 This asterisk has no counterpart to which it refers To avoid confusmn we will 0m1t this
asterisk when quoting this part of the warrant. '
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pictures and videos, address book, any data on the SIM card if applicable,
and all records -or docuriients which-were created, modified; of stored in
electronic or magnetic form and any data, image, or information that is
capable of being read or interpreted by a cellular phone or a computer.” "~ -

" B. THE COURT OF APPEALS™ DECISION ~+* -

The Court of App:eall's rnajoﬁty held that the search warrantm this casé was an
unConstitutior‘ra:I'z'geheral warrafit “that:t"ga‘tie the polioe "lieehse to search éverjzthing on
défendant’s cell phone in the hopes of ﬁndmg anything, but nothing in particular, that could
help with the iuuestigatfont"" Carson, Mlch Appat * ; shp op at 12. The warrant did
not place any limitations on’ the permissible scope of the search. “The only hint of
specificity” was the warrant’s opening refetence to “ ‘the investigation of Larceny in a
Building and Safe Breaking ol » Id at __;slip opat' 120 However, the majority
reasoned that this “small guardrail was negated by the ensuing instruction to search for
‘such items by searching and seizing the entirety of the phone’s contents.” Id. at shp
‘op at 12.

The panel majority acknowledged that there existed sufficient probable cause to
believe that defendant and DéGroff broke into and stole from Billings’s safe and to believe
that the two communicated by cell phone. Id. at __; slip op at 12. Therefore, the majority
reasoned that it would have been appropriate’ for the police to search the phone for
correspondence between defendant and  DeGroff, for example, SMS (Short Message
:Serv1ce) messages or messages sent through other apphcatlons However the' warrant
:'allowed the pohce to search everythmg and even ment1oned photographs and v1deos which
.the maJonty found partlcularly troubhng ? Id at | shp op at 12 In add1t1on the panel

majority expressed unease about the pohce havmg ﬁ'ee rem to peruse apphcatlons that

14



might include siéﬁsiti;f‘é' héalth—related rgcorés, andiﬁ,forinaﬁonl 1d. at _jélip,iop at 12.
With these concernsm mmd, th.eﬁfﬁi.a'j onty concludedthat the séafbﬁ Warrant authorized the
type of “ ‘wide-ranging exploratory search{] the framers intended to prohibit.” ” Id. at ___;
slip op at 13, qu_oti_ng Hug:hes,w 5 06M10h at 539 . In fac'g, ‘tlt.;e panel majority rgasqud, many
people might view an unfettered §ea.t§:h of theh:fdi_gi’:cgl da_ta_ “as more dejc_plyt vjplative of
thgir privacy than the sort of general gearch_ of gvhome; that thg ﬁa,m_crs Qxfigigally intqndgd
to avoid.” Carso_fz, __. Mich App"at s slip op at 13 Accor@i{lgly, the majority held
that a cell-phone search warrant “mug_t be carefuvllly limited m spope.” Id. at__; slip op
at 13_. _And while the warrant need not tell the police “p,r,_ecisel_y Wwhat they are lookjng‘ for
or where to find it, . . . there must be guardrails in place.” Id. at __; slip op at 13.‘144

- Judge REDFQ@ dissen’ged. He qoﬁcihq,l:(‘ied that, m ligI}t of the 'mtroductory sentence
of the warrant, which provided for the search of “_any and all A_records or documents
pertaining to the investigation of Larceny in a Buildmg and Safe Breaking,” the warrant at
issue was not a general warrant. /d. at ___ (REDFORD, J., dissenting); slip op at 10. Judge
REDFORD reasoned that this opening clause “provided context for all that followed” and
“necessarily plac[ed] limitations and parameters on the nature and scope of the information
and data that could be sought or retrieved by law enforcement . ...” Id.at ___; slip op at

10. The search warrant, therefore, “supplied context connecting the particularized

14 The majority recognized that there was no binding authority “discussing the analysis of
whether the language of a warrant authorizing a search of cell phone data comports with
the particularity requirement.” Id. at ___; slip op at 13. However, the panel cited and
briefly discussed several persuasive authorities, including State v Smith, 344 Conn229;
278 A3d 481 (2022); State v Bock, 310 Or App 329; 485 P3d 931 (2021); People v Coke,
461 P3d 508; 2020 CO 28 (Colo, 2020); Richardson v-State, 481 Md 423; 282 A3d 98

(2022); and State v Wilson, 315 Ga 613; 884 SE2d 298 (2023).
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description of the venue to be searched, i:e., the cell phone, and:the data and information
to be seized with the larcenous, safe-breaking criminal conduct that was suspected.” Id. at
. slip.op at 10..-Judge REDFORD disagreed with the majority that this opening language
‘was an insufficient “guardrail.™. Id. at. = ;slip op-at 10. Instead, he stated.that “the

sentence plainly set forth the boundaries of the entire warrant.” Id. at-:_; slip op'at 10.

In Judge REDFORD’s opinion, the search warrant was -consistent ‘with' this Court’s
instruction in Hughes because it limited the extent of the search to data and information
related to larceny and safebreaking and did not allow a search for any and all criminal
activity. Id. at ;; slipop at:11.: -

+ C. DISCUSSION -

Cell phones in the modern world hold “the privacies of life.” Riley, 573 US at 403
(quotation marks and citation omitted). Therefore, like the protections that extend to the
home, “Fourth Amendment principles ‘appil'y with equal force to the digital contents of a
cell phone.” Hughes, 506 Mich at 527. Accordingly, in the context of a cell-phone search,
we 'must jealously guard' the requirements"of “the Fourth- Amendment, including’ the
particularity requirement.- See, e.g., Galpin, 720 F3d at 447 (finding it appropriate to view
thé particularity requirement in the context of digital searches With-f‘-a"“heightenéd
sensitivity™); United States v Russian, 848 F3d 1239, 1245 (CA 10, 2017) (recognizing the
importance of the particularity requirement for searches of digital- information because such
searchés are “especmlly vu'lner.a:lblgi t‘o;é wlorrisome:._e)i;:)lorétvdlr;y rhiﬁrﬁéging by the
governrriént”j (Qﬁétaﬁbﬁ marks ar;d’_ ‘cit‘at'_fioh"(v_):r;ﬁi‘ttc;d);‘ iCo.nrzm‘o_‘hy:&eq.,lthfv DoreZ_as, 473 Mass

496, 502,43 NE3d 306 (_2016) (“[Gliven the properties that render an iPhone distinct from

"‘1‘{6



the closed containers regularly seen in the physical world, a search of its - many files must
‘be.done with-special care and satisfy a more narrow and demanding standard.”). And, like
the Court of Appeals majority, w'e also conclude that the warrant at issue was insufficiently
particular.and that, therefore, the unrestrained search of defendant’s cell.phone violated the
Fourth Amendment.

We first consider the opening clause of the search warrant and whether it acted as
an.insufficient “small guardrail,” Carson, _ Mich App at . (opinion of the Court); slip
op at 12, or a firmly set boundary, see id. at __ (REDFORD, J., dissenting); slip op at 10.
Our focus is on “practical accuracy, as opposed to technical precision,” when reviewing
the language of a search warrant. United States v Tompkins, 118 F4th 280, 287-288 (CA 2,
2024); see also People v Russo, 439AMich 584, 603; 487 NW2d 698 (1992) (“Search
warrants . . . are to be read in a common-sense and realistic manner.”) (quotation marks -

. and citation omitted). That said, even viewed through the lens of common sense, the search
warrant at. issue is a hard-to-decipher amalgamation of seemingly unrelated boilerplate
language in one long paragraph.!® The first sentence instructs that the property to be

searched for and seized is “[a]ny and all records or documents pertaining to the

investigation of Larceny in a Building and Safe Breaking.” The second sentence purports

15 See United States v Otero, 563 F3d 1127, 1133 (CA 10, 2009):

Differences such as subject headings and paragraph formation might -
seem insignificant, but if we are to follow our command of reading each part
of the warrant in context, these structural indicators are useful tools. - -
Affording the government a practical rather than a technical readmg does not
require us to indulge every possible interpretation. '

See also United States v Winn, 79 F Supp 3d 904, 919 (SD 111, 2015) (“Templates are, of
course, fine to use as a starting point. But they must be tailored to the facts of each case.”).
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to describe what the term “records or documents” entails. The third sentence provides that

| - searching: agents -can ‘seize physical items_(cellular devices, :physical keys, encryption
:devices), -digital- items (passwords,test.keys, .encryption ‘codes, computer codes), and
physical features (thUmbprinf and facial recognition) asnecessary to access the cell phone.
The fourth sentence bfoadly provides that:an executing officer can search “[a]ny and all
data”: including textamessages, pictures," videos,:“address: book;* and “all records or _
documents.”. - .

Broken down this way, it is difficult to conclude that the first sentence, which
-arguably has some limiting-language, .provides any meaningful affirmative limitation on
the remaining sentences—most importantly,-the fourth sentence, which allows a search for
“any and all data.”- We cannot-conclude that a practical reading: of the search warrant at
issue would sufficiently mfonn an executing officer how to reasonably conduct a limited
and constitutionally particular search. The lack of instruction on.the scope, breadth, or
focus of the search shifts the particularity requirement from the warrant, where it belongs,
to the executing officer’s discretion. Marron v United States, 275 US 192, 196; 48 S Ct
74; 72 L Ed 231 (1927) (holding that the particularity requirement ensures that “nothing is
left to the discretion of the officer executing the warrant”); but see Galpin, 720 F3d at 446 -
(noting that the “no discretion” standard is not generally applied literally, as courts often
tolerate “sdme ambiguity”). Or, as we put it in Hughes, the warrant does not inform the
executlngofﬁcers howto “‘_réé-éoﬁgbly d1rect[] [thelr sgar.g::h].ajc uncovering evidence related
to thecnmmal activity .i;dénti.ﬁ.e_d in/the warrant .. ..” Hughes, 506 Mich at 540.

‘The prosecution argues thgt awarrant ﬁhgt:;'spéfciﬁes the 'itérﬁs to be seized by their

relation to designated crimes provides -sufficient guidance to the executing officers, see



T Ompkin.§, 118 F4th at 287. But even assuming that the entirety of the search warrant.was
limited by the opening.language. to -authorize:the search -and seizure of “[a]ny-and all
records or documents pertaining. to-the-investigation .of Larceny in :a-Building and Safe
Breaking,” we disagree-.that - the. limitatipn\.f-i's;-sufﬁciént. to--satisfy - the particularity
requirement. Specifying the crime. under investigation:is necessary, but' not usually
sufficient to ensure adequate particularity-in the context of a cell-phone-search’ warrant.
“[A] caveat that the search is limited to evidence of a particular crime . . . gives little or no
clarity to an officer as to where to look, for what to look, or hbw to look forit.” State v
Wilson, 315 Ga 613, 619; 884 SE2d 298 (2023) (Peterson, J., concurring). The
'atzthoﬁzation to search every nook and cranny of'the:cell-phone data for “any and all
records or documents” and “any and all data” related to safebredking and larceny provides
no meaningful constraint in this case.” Although such a wide-ranging search might uncover
incriminating evidence, such exploratory -rummaging -is- not “reasonably directed at
obtaining evidence” of safebreaking or larceny. Hughes, 506 Mich at 516.16 -
If this warrant-was insufficiently particular, the question that naturally arises is ‘what
would satisfy the particularity requirement. Like the Court of Appeals majority in this case,
we cannot and.-do not create a per se rule of specificity that applies to all cell-phone

searches. We recognize that, in many cases, an exact description of what law enforcement

16 Finally, we note that the warrant broadly allowed a search for records and documents
generally “pertaining to the investigation of Larceny in'a Building and Safe Breaking,” not
to any specific evidence that law enforcement believed it might uncover on the basis of
probable cause. The lack of adequate particularity as to what officers were searching for
further supports the Court of Appeals majority’s conclusion that officers were searching
defendant’s cell phone “in the hopes of finding anything, but nothing in particular . . . .”
Carson, __ Mich App at ___ (opinion of the Court); slip op at 12.
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~should be searching for and where they should search for it is not necessarily feasible. See
Hughes, 506 Mich at 540-541 (noting that “criminal suspect[s] will.not always store or
. organize incriminating information on [their] digital devices in the most obvious way or in
- a manner that facilitates the location of;that information”). .- However,- a search warrant
should be as particular as the circumstances presented permit and consistent with the nature
of the item to be searched. -See United States v Leary, 846 F2d 592, 600 (CA- 10, 1988)
~(“[TThe fourth amendment requires that the government describe the items to be seized
with as much specificity as the government’s knowledge and circumstances allow . . . .™).17

- While there is little. Michigan caselaw outlining the -specifics of the particularity
requirement, vother states’ high courts have considered the issue, and their decisions provide
guidance. Many cases, for example, emphasize the importance of temporal limitations on
the data to be searched. See Commonwealth v Snow, 486 Mass 582, 593; 160 NE3d 277
(2021) (“The magnitude of the privacy invasion-of a cell phone search utterly lacking in

temporal limits cannot be overstated.”).!® This emphasis is unsurprising in the context of

17 Justice ‘ZAHRA cites a host of caselaw from the federal circuits, which he finds
persuasive. We find it unnecessary to catalog specific disagreement with each of these
nonbinding cases. That said, we note that at least one case predates Riley and the
proliferation of smartphone technology, so the value of its holdings may be overstated.
See, e.g., United States v Stabile, 633 F3d 219 (CA 3, 2011). And many of the post-Riley
decisions express similar concerns about the quantity of data contained in cell phones and
state that warrants to search them must be .carefully limited in scope. See, e.g., United
‘Staz‘es v Palms 21 F4th 689, 698 (CA 10, 2021) (“Because computers can contain
‘enormous amounts of 1nformat10n and relevant evidence can be stored in any location, the
‘Fourth Amendment requlres warrants for computer, searches to. ‘affirmatively limit the
search to evidence of specific . . . crimes or specific types of material.’ ”) (citation omitted;
'e111p51sm0r1g1na1) . - . -

18 See State v Short, 310 Neb 81, 139;. 964 NWw2d 272 (2021) (“The most unportant
constraint in preventing unconst1tut1onal exploratory rummaging is that the warrant limit
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cell phones and digital data. Riley, 573-US. at 394:(noting thé privacy corisequences-of

scell-phone searches considering that “the’data on a phone can date back to the purchase of

the phoné, or even earlier”). -And such temporal information will géherally be easy to

.include in the search warrant. = That"is,-even if the drafter of a search warrant cannot

specifically describe the evidence sought; generally an investigating officer will be able to

identify a relevant time frame for the criminal activity. Put simply, when information

concerning the relevant time frame of the criminal activity exists, this time limitation

should be included in the search warrant to ensure adequate particularity. -

»

= - Another commor particularity limit focuses on the categories of data to be searched.

- Some courts have concluded that warrants that, expressly or effectively, allow the police

to séarch all data on a cell phone violate the particularity requirement. See, e.g., State v
Henderson, 289 Neb 271,290; 854 NW2d 616 (2014) (holding that a warrant authorizing
a-search for “[a]ny and all information” and listing various categories of data did not
comply with the particularity requirement); Terreros v State; 312°'A3d 651, 667 (Del, 2024)

(holding that a warrant that “in effect” allowed the police to séarbh ‘fany -and'ailll_ data”

the search to evidence of a specific crime, ordinarily within aspecific time period, rather
than allowing a fishing expedition for all criminal activity.”); Richardson, 481 Md at 458-
459 (“Perhaps the most common limitation that i 1ssu1ng judges should cons1der mcludmg
in a warrant to satisfy the particularity requirement is a temporal restriction.”); see also
Terreros v State, 312 A3d 651, 668 (Del, 2024); State v Smith, 344 Conn 229, 252; 278
A3d 481 (2022); People v Coke, 461 P3d 508, 516; 2020 CO 28 (Colo, 2020) (all
concluding that warrants lacking time restrictions violated the particularity requirement);
State v Mansor, 363 Or 185, 188 421 P3d 323 (2018) (reachlng a snmlar conclusion under
the state constitution). ’
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-amounted to.a general warrant).” The need for specificity about the types of data expected
to be encountered and searched must be weighed against the fact that law enforcement
.often will not be certain what evidence;exists.and where it. will be located. This does not,
however, free them from the obligation to provide.the most specific description possible
‘and to support a request to search each category of data mentioned in a warrant affidavit.
Nor does it permit magistrates to approve boundless searches of electronic data when the
information available provides a basis for a more reasonably tailored search. See Burns v
United States, 235:A3d 758, 777.(DC, 2020), quoting United States v Bass, 785 F3d 1043,
1050 (CA 6, 2015) (“ “The proper, metric of sufficient specificity is whether it was
-reasonable. to provide a more specific description of the. items at that juncture of the
investigation.” ”); State v Goynes, 303 Neb 129, 142; 927 NW2d 346 )__(2019) (“A search
Warrant may be sufﬁc1ent1y partlcular even though it descrlbes the 1tems to be seized in

broad or generlc terms 1f the descrrptlon is as particular as the supportmg ev1dence will

19 Oftentimes, questlons about the types of data to be searched are bound up in the question
of the “nexus . . between the item to be seized and cnmmal behav1or > Warden, Md
Penitentiary v Hayden 387 US 294, 307; 87 S Ct 1642; 18 L Ed 2d 782 (1967). Thus,
courts have invalidated warrants that allow officers to search and seize mformatlon beyond
~what is otherwise justified by a showing of probable case in the affidavit. See, e.g., State
v Castagnola 145 Ohio St 3d 1, 20; 2015-Ohio-1565; 46 NE3d 638 (2015) (“[T]he broad
language of this search warrant clearly included items that were not subject to seizure. The
search warrant permitted [law enforcement] to examine every record or document on [the
defendant’s] computer in order to find .any evidence of the alleged crimes.”); Burns v
United. States; 235 A3d 758, 774 (DC, 2020) ,(“The facts set forth in the warrants’
supporting affidavits established probable cause to believe the phones contained [GPS and
text-message evidence of a murder]. But beyond those discrete items, .the affidavits stated
1no facts.that even arguably provided a reason to believe that any other information or data

on the phones had any nexus to the investigation of [the. victim’s] death.”).
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allow, but the broader the scope of a warrant, the stronger the evidentiary showing must be
to establish probable cause.”).20 - sTLu e

+.In sum, out“decision today builds on our decision in Hughes.The same concerns
that led us to place limits on thé conduct of a search'in Hughes underlie the standards we
impose on warrants. Requiring additional spécificityin the text of a‘warrant ensures that
executing officers “reasonably direct” their seéarch’“at uncovering evidence related to the
criminal -activity identified  in the warrant ... .”" Hiughes, 506 Mich at 540.2! Indeed,
without clear guidance in the'warrant about the niature and location of the evidence sought,
officers cannot know where to “reasonably direét” their efforts: Ultimately, the degree of
particularity required to adequately direct a search depends on the crime being investigated

and the items sought. Brcic, 342 Mich App at 2782

20" Applying such considerations to thé facts of this case, the warrant here might have
contained adequate particularity if it had directed law- enforcement to-search for text
messages or communications (categorical limitation) between defendant and DeGroff
during August and September 2019 (temporal limitation).

21 Justice ZAHRA contends that we should focus on the search method and whether the
search was conducted reasonably. While it is important that officers reasonably direct their
search efforts within the bounds set by the warrant, they must be armed with a sufficiently
particularized warrant in order to do so. These two requirements cannot be separated as
our colleague suggests. Cf. Snow, 486 Mass at 590 (stating that the particularity
requirement serves two purposes: “(1) to protect individuals from general searches and (2)
to provide the Commonwealth the opportumty to demonstrate, to a'reviewing court, that
the scope of the officers’ authorlty to search was properly 11rn1ted”) (quotatlon marks and
citations omitted).

RTINS

22 We reject the prosecution’s attempt to analogize the search 'here to searches in cases like
Steele, 267 US at 505, in which the United States Supreme Court in a Prohibition-era case
held that the search of a “whole building” for a case of whiskey was Constitutional. “More
recently, the Supreme Court has explicitly acknowledged that physical searches ‘and digital
searches are not readily comparable: See Riley, 573 US at 393 (quipping that the argument
that a search of data on a phone and a' search of a physical item were materially



.. We conclude that the search warrant in this case was insufficiently particular. It
allowed officers to comb through every. conceivable type of information on the cell phone
limited-only, at best, to evidence “pertaining to the investigation of Larceny ina Building
_and Safe Breaking.” In our modern age, when cell phones-carry a virtually unlimited
amount of private »information,: -such wide-ranging exploratory-; rummaging - is
constitutionally intolerable and clearly violates the Fourth Amendment.?* :

- IV.. INEFFECTIVE ASSISTANCE OF COUNSEL

As explained, the Fourth Amendment issue comes through defendant’s claim that
his attorney should have raised the issue in a motion to suppress. “[T]o obtain a new trial
‘because of ineffective assistance .of courisel, a defendant must show that (1) 'ceunsel’s
performance fell below an objective standard of reasonableness and (2) but for counsel’s
deficient performance, there is a reasonable probability that [the] outcome could have been
different.” People v Yeager, 511 Mich 478, 488; 999 NW2d 490 (2023) (quotation marks
and citation omitted). - ’

As to the performance prong of a claim alleging ineffective assistance of counsel,

courts “must judge the reasonableness of counsel’s challenged conduct on the facts of the

indistinguishable “is like saying a ride on horseback is materially indistinguishable from a
flight to the moon”). “Indeed, a cell phone search would typically expose to the
government far more than the most exhaustive. search.of a house[.]” Id. at 396.

.2 Notably, our decision today is based on the warrant’s lack of particularity regarding the
authorization to search defendant’s cell-phone data for incriminating evidence; we do not
address the seizure of a broader swath of data, given the nature of the property at issue and
the technology used to identify the data that may be perm1551bly searched. See Hughes,
506 Mich at 529-530 (highlighting the important distinctions between a search of cell-
phone data and the seizure of that data).
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particular case,- viewéd as of the time of counsel’s conduct.” - Strickland; 466 US at 690.
In-other words, “[a] reviewing court must hof evaluate counsel’s decisions with the benefit
‘of hindsight:” People v Grant, 470 Mich 477, 485; 684 NW2d 686 (2004).- While “defense
courisel’s performance cannot be deemed deficient for failing to advancé-a novel legal
argument,” Peoplé v Reed, 453 Mich -685, 695; 556 NW2d 858 (1996), if “there was
existing precedent that would have strongly s’upﬁorte'cl 4 motion to suppress, trial counsel’s
failure to raise [a] Fourth Amendment challengé cannot be excused for not foreseeing a
change in the law,” People v Hughes (On Remand), 339:Mich App 99, 109; 981 NW2d
182 (2021).
As to the prejudice prong of a claim alleging ineffective assistance of counsel, “[a]
reasonable probability is a probability sufficient to undermine confidence in the outcome:”
- Yeager, 511 Mich at 488 (quotation marks and citations omitted). “[W]here there is
relatively little evidence to support a guilty verdict to begin with . . ., the magnitude of _
errors necessary for a finding of prejudice will be less than where there is greater evidence
of guilt.” People.v Trakhtenberg, 493 Mich 38, 56; 826 NW2d 136 (2012) (quotation

marks and citation omitted).
A. ADDITIONAL FACTUAL BACKGR.OUN.]'). )
Defendant’s attorney filed a pretrial ;motion to suppress in June 2020. Thé rhé_tibn
argued that defendant’s Fourth Amendment rights were violated not when defendant’s cell
phone was s'earchgd,_ but rather when it was seized without a warrant at the time defendant

was arrested. The trial court held a hearing on the motipn on July 7, 2020. 'Thereafter, the



trial court denied the motion in a written order.and opinion, concluding that it was a valid
seizure incident to arrest.?*

In his postconviction- motion -for a new trial,- defendant argued that it -was
constitutionally ineffective for his attorney not.to haye.sought suppression of the contents
of the cell phone on the basis of the search warrant. The trial court held a Ginther?® hearing,
at which defendant’s trial cpunsel was the enly_»wimess. , Couhsel,explained that he thought
.the’ affidavit in support of the search warrant was “ﬁ_ne,” whieh_‘was,_v__vhy he filed the motion
to suppress based on the cell phone’s sei.zure_.. When rev_iev_ving the search warrant, counsel
thought it provi_ded “a basis to look for that cell phone,” and “after th_a:t_,ythe content of the
-cell phone is basically pro forma.” After further questioning from the trial court, counsel
noted that “[1Jooking back” hebelieved it was an error not to file a mo_tied th suppress the
_cont_ents qf the cellvph'qne, but he e)gpressed hesitation about Whether such a motion would
have been sdc_cessfuL |

| .F“ollowing the hean'ng, the trial court issued an _opinion gnd order denying
defendant’s mdtion for a new _’g‘ial. As to performance, the trial court eov_ncll).lded that
counsel should have ﬁled a motion to suppress the contents of the 'eell phone “if ohly to
pfesewe the appeal.” The trial court concluded that the text messages were ffmtegm to the
Prosecutor’s case” and that there was a regsohable probability u_of a different outcome if
'they had been suppressed. ﬁeweyer,the trial court concluded that the good-faith exception

to the exclusionary rule would have applied; therefore, the court believed that, even if

24 This issue is ndt before.the-Court.«.- .. - .. - .

25 People v Ginther, 390 Mich 436; 212 NW2d 922 (1973). .
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counsel had filed a miotion to suppress and the court had invalidated the warrant, the text
messages would not have been suppressed. Accordingly, the trial court concluded that
-such.a motion-would 'n'o't have produced a different outcome, and defendant thus did not
receive constitutionally ineffective-assistarice of counsel. -

- B. THE COURT OF APPEALS’ DECISION " "

The panel majority agfééd with the trial court that trial counsel’s failure to seek
exclusion of the cell phone’s contents constituted objectively unreasonable performance
and found that there was a reasonable probabili:ty of a different outcome of defendant’s
trial had the evidence obfaiﬁed from the cell phone been excluded from trial. Carson,
Mich Appat__ ;slipop at7. |
Under the first prong, the majority concluded that trial counsel did not have a
strategic reason for :fa'iling:'fo seek exclusion of the cell phone’s contents as violative of the
particularity requirement. The majority noted that trial counsel’s testimony suggestéd a
"mista.ken belief that if the police had a lawful basis to seize a phone, they also had the legal
right"td search the entirety of its contents. Therefore, the failure to seek exclusion was
based on a misunderstanding of the law, not valid trial strategy. Id.at __; slip op at 17.

Turmng to the prejudice prong, the majoﬁty concluded that it was “ﬁot
difficult . . . to conclude that there is a reasonable probabiﬁfy that the trial would have Had
a different outcome had the coritents of thie cell pHc;ne not been admitted.” Id. at __, slip
op at 17. It acknowledged the ;‘pefsuasive circumistantial evidence,” sufnmaﬁzing:

The properly admitted evidence established that defendant did not have a -

significant source of income when he began selling property for Billings and
that he and DeGroff only had $283.13 in their joint bank account at the end
of July 2019. However, in September 2019, riot long before Billings

-
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discovered that the contents of the safes were missing, defendant deposited

nearly $10,000 into the bank account he shared with DeGroff, and in August

2019 defendant put $57,000 into the:gaming machines at.the Odawa Casino.

Also, defendant quit his job and told his boss that he no longer needed the

“.work because he had found valuables. in a:locker he purchased online. -

Moreover, Billings testified that only defendant and DeGroff could have

accessed the safes during the period when they were emptied. This evidence -

was sufficient to prove beyond a reasonable doubt that defendant and

- DeGroff-conspired to steal'the contents of‘Billings’s safe. [Id. at - -; slip op

at 17-18.]

However, “[w]hile the properly admitted evidence was, persuasive,” the improperly
admitted text messages were “essentially definitive,” and their value could not “be
overstated.” Id. at __ ; slip op at 18. While a guilty verdict would have been
“unsurprising” without the text messages, with the text messages a not-guilty verdict would
have been “shocking.” Id. at __; slip op at 18. Therefore, the majority concluded that
there was a reasonable probability that the outcome of the proceedings would have been
different if not for defense counsel’s failure to file a motion to suppress.

Judge REDFORD did not discuss trial counsel’s performance but concluded that
defendant was unable to show prejudice in light of the overwhelming untainted evidence.
Id. at ___ (REDFORD, J., dissenting); slip op at 14. He reasoned that “[w]hile the text
messages undoubtedly strengthened the prosecution’s case, they | simply made an
overwhelming case of guilt an insurmountable case of guilt,” and he concluded that there

was not a reasonable probability “that _thc jury would have acquitted defendant absent the

text messages.” Id. at __;slip op at 14.
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R L c DISCUSSION

R

We are not satlsﬁed that defendant “has shouldered hlS burden to demonstrate

R N . IS AN CIN

meffectlve assrstance of counsel in th1$ case See People 14 chkens 446 Mich 298 302-
b :

303; 521NW2d 197(1994). . AR

.ot

As mdlcated by our prev1ous analy51s a motion, to sunpress based on the lack of
particularity in the search warrant at issue would not have been substantlvewly meritless.
People v Riley (Afier Remand), 468 Mich 135, 142; 659 NW2d 611 (2003). However, as
we must, we consider counsel’s performance in hght ‘of the facts and circunlstanees that
existed at the time of counsel’s conduct.: Strickland, 466 US at 690. Unlike the Court of
Appeals majority, we believe that defendant has not shown that eounsel’s'peffonnancevvas
constitutionally deficient. Id. While we are not prepared to call the Fourth Amendment
particularity argument in this case “novel,’; Reéd, 449 Mich at 695, we also recognizethat
the application of Fourth Amendment principies in the cell-phone' and digitat-data sphere
is an area of the law that continues to rapidly evolve. Riley, 573 IIJS at 403, which was
decided several years before this case arose, recognizes the important privacy irnpli"oations
at stake when a cell phone is searohed, but its holding is that the police must obtain a search
warrant before searching a cell phone seized incident to arrest. It does not speak to
particularity. And Hughes, 506 Mich at 512—the case we build on today and in which this
Court first discussed particularity in the context of a cell-phone search—was not decided
until more than six months after counsel filed his unsuccessful motion to Sunpress.
Additionally, many of our sister state courts—whose opinions we rely on today—did not

take up the question of particularity in this context until after 2020. See, e.g., Short, 310

Neb 81 (2021); Richardson, 481 Md 423 (2022); Wilson, 315 Ga 613 (2023).



While hindsight, our Hughes decision, and five additional years of technological

" advances and court decisions’ may now- rendér the lack-of-particularity -argument an

" obvious basis for:a:motion to suppress, the record supports that counsel’s decision to filea

motion to-suppress on a different basis-wasnot based on a misunderstanding of the law as

it exis'ted at- the time -and may-bBe-faifly characterized as an’exercise of reasonable

. professional judgment under the:facts ‘4nd circumistances that existed when the decision
|

-was made. Strickland, 466 US at 689. Therefore,’ defendant’s claim of ineffective

-assistance of counsel fails.26

26 Because defendant must demonstrate both objectively unreasonable performance and
prejudice, and we conclude that counsél’s performance was objectively reasonable under
the circumstances, we need not consider prejudice. Were we to examine prejudice,
however, we would find it to be an exceedingly close case. The untainted evidence in this
case was persuasive. Defendant and DeGroff had less than $300 in their bank account at
the end of July but, after being provided near-exclusive access to Bllhngs s home, their
spending habits significantly increased. This was despite testimony that defendant quit his
job at the end of July and DeGroff made only $245 per week. Defendant’s roommate saw
defendant in possession of stacks of hundred-dollar bills that matched the description of
the money stolen from Billings’s safe. There was also the damaging testimony that .
defendant had quit his job, a decision he allegedly explained by saying that he “ran across
some money and some valuables . . . in a locker that he bought online.” That said, there -
was also evidence that could have provided an alternative explanation for the increased
spending. For example, testimony indicated that defendant had won a $12,500 jackpot
from the casino in August and that he had sold two vehicles in September. Defendant’s
brother also testified that defendant worked for his construction company and was paid in
cash. A close reading of the testimony of the casino’s slot director, as discussed in note 6
of this opinion, suggests that the money that defendant spent at the casino did not directly
“correspond” to the sums stolen. Ultimately, however, any possible reasonable doubt
raised by these alternative income streams was dashed with the introduction of the text
messages that were “essentially definitive” as to defendant’s guilt. Carson, . _Mich App

; slip op at 18. Although we decline to make .a determination.on preJudlce this is a
vclose questlon on which reasonable mmds could differ, as demonstrated by the differing
‘opinions of the trial court, the majomy ‘and dlssentmg opinions.in the Court of Appeals,
and the opposmg conclus1ons reached by. Justlce ZAHRA, Justice BERNSTEIN, and Justice
BOLDEN. , .
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V. CONCLUSION |

-~ We agree with the Court of Appeals that the search warrant in this case violated the
particularity requirement of the Fourth Amendment. However, this substantive claim must
be considered through the lens of cognsel’\s performance, .and we conclude that defendant
has not demonstrated that it was objectively unreasonable for defendant’s attorney not to
have filed a motion to suppress on this basis.?” . We, therefore, reverse Part II(B)(3) of the
judgment of the Court.of Appeals because defendant is not entitled to reversal of his
convictions on this specific claim of ineffective assistance of counsel. However, because
the Court of Appeals did not address addltlonal arguments that defendant made in hlS

‘.appeal of right, we remand this case to the Court of Appeals for cons1derat10n of those
. e e

We do not retain ju:iSdiction.'

Megan K. Cavanagh
Elizabeth M. Welch
Kimberly A. ‘Thomas

27 Although the  parties - were directed to’ address the good-fa1th exception to- the
exclusionary rule and the severance doctnne because we conclude that counsel’s
performance was not objectively unreasonable in this respect and that defendant is fot
entitled to reversal of his convictions on the basis of this claim of ineffective assmtance of
counsel, we find it unnecessary to address these issues.

Sy
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~ STATE OF MICHIGAN

. SUPREME COURT

'PEOPLE OF THE STATE OF MICHIGAN, ~ ~

Plaintiff-Appellant,
MICHAEL GEORGIE CARSON,
Défénd;ar'llt-App.el.lAeé: o

ZAHRA, J. (concurring in the result only).

We are asked to decide-whether the Court of Appeals properly igranted relief to
defendant based on'a claim of ineffective assistance of counsel. Defendant contends that
his trial counsel performed deficiently by failing to object to:the admission of-evidence
obtained through a warrant authorizing the police to.search defendant’s.cell phone. In
defendant’s view, the search warrant did not satisfy the Fourth Amendment’s particularity
requirement. I conclude that defendant fails to show ineffective assistance. of counsel
because he has not shown prejudice from the alleged unprofessional error by trial counsel.
Therefore, I concur in the decision to partially reverse the Court of Appeals’ judgment and
remand this matter to the Court of Appeals for consideration of defendant’s remaining
grguments.

I Wrife separately to. express my.disagreement with the lead opinion on two points.
First, the Court overreaches by addressing the Fourth Amendment particularity issue. That
issue was raised only indirectly through defendant’s _ineffectiVe-ésSistance argument.

Generally, the Court should not address legal questions that do not bear on the resolution



of the appeal before it. And this Court has loﬁg stat:éd that if will not reach constitutional
issues that are unnecessary to our decis’iovr'l. At“:b'erst', the particularity analysis of the lead
opinion constitutes improvident dicta. At worst, it is an uncojnstit_utional advisory opinion,
which follows an unfortunate and misguided trend of this COllFt.l L

Second, having reached the particularity issue, the lead opinion erroneously
concludes that the"warrant was insufficiently particular. The weivght. of authority shows
that the warrant satisfied the Fourth Amendment’s particularity requirement, as.the warrant
cabined the scope of the cell-phone search to gvidengél-;).:t; speciﬁé offgﬁses. Given this
limitation, the warrant was facially valid, and the propef inquiry would be whether law
enforcement “reasonably directed” their efforts toward uncovering evidence of the crimes
specified in the warrant. Although I concur in the decision to partially reverse the judgment
- of the Court of Appeals and remand to that Court for further proceedings, I cannot join the
lead opinion because it both overreaches and engages in flawed legal analysis.

I. BACKGROUND

- Defendant"was convicted of multiple crimes after he, along with his girlfriend,
Brandie DeGroff; stole a sighiﬁcanf amount of property and cash from their neighbor, Dor;
Billings. After the initial police investigation pointed to defendant and DeGroff as the
prime suspects, law enforcement arrested defendant. ‘At the same time, they seized
defendant’s cell phone. The police later obtained a warrant to search the phone. The

warrant authorized the police to search the cell phone for the following:

| See People v Warner, 514 Mich 41, 72-78; _ 'NW3d __ (2024) (ZAHRA, ., dissenting
in part). . ‘ - . . ,



Any and all records or documents pertaining to the investigation of

Larceny in a Building and Safe'Breaking. As used above, the term records

. or documents includes records or documents which were created, modified

~ or stored in €léctronic or magnetic ‘form and any data, image, or information
that is capable of being read or mterpreted bya computer. In order to search.
“for any such items, searching agents may ‘seize and search the following:
cellular devices; [a]ny physical keys encryptlon devices and similar physical =~
“items that are necessary to gain access to the cellular device to be searched
or are.necessary to gain access to the programs, .data, applications and
" information contained on the cellular device(s) to be searched; [a]ny
passwords,-password, files, test keys,,encryption codes.or other computer -
codes necessary to access the cellular devices, applications and software to
be searched or to convert any data, file or information on the cellular device
into a readable form; [t]his shall include thumb print and facial recognition
and or-digital PIN passwords, ‘electronically stored communications or
messages, including any of the items to be found in electronic mail (“e-
mail”). -Any and. all data’including:text messages, text/picture messages,’
pictures and videos, address book, any data on the SIM card if applicable,
and all records-or docunents which were created, modified; or stored in -
electronic or magnetic form and any data, image, or information that is

~“capable of being read or interpreted by a cellular phone or a computer.
[Asterisk omitted.]

According to testimony. at defendant’s trial, the phone was sent to.a computer crime
unit in Traverse City, where a forensic analysis was conducted. The forensic analysis
isolated and ﬂaggéd itemns for the investigating officers to review. One of the flagged items
was a series of incriminating text messages between defendant and DeGroff in which the
two discussed going through the contents of Billings’s home safe-and -st¢aling._$60,-000
from him. Unrelated to the search of defendant’s phone, the investigation aléb ﬁncové;ed

significant circumstantial evidence that pointed to defendant and DeGroff as the culprits.



The prosecntion charged;defendant with sa_febreal'(iné,2 larceny of property with a
value of $2p,000 or mor_e,:’:receiying_or}_cohc:eaiing stolen property with.a yalue of $20,000
or mo're,‘_‘,‘Hlarcen'y; trom_ a.. buildin"g’,vsy and consplracy to commit ‘eachf.o.f'those offenses.®
Before trial, defendant moved to_"s.ﬁf)pressthe eyrdence obtatned ’frorn his cell ‘phone on the
ground that the police improperly 's'e"ized‘ the pho_n'e When executihg the warrant for
defendant’s arrest. The trial court demed the rnotlon Defendant d1d not move to suppress
the evidence obtamed from h15 cell phone on the ground that the search warrant Wwas invalid.

At the end of defendant’s trial, the j Jury conv1cted hnnas charged Defendant moved
for a new trial on several grounds mcludmg a clalm that hlS tr1a1 counsel had prov1ded
constlmtlonally deﬁclent performance by fa111ng to move for suppressmn of the ev1dence
obtained from the cell phone because of a lack of,paruculanty, in the search warrant. The
trial court, with a different trial judge presiding, conducted a hearing on defendant’s motion
for a new trial but later entered an opinion and order denying his motion. - Defendant
appealed by right.

‘Ina published opinion, a divided Court of Appeals parel agreed with defendant that

he had received ineffective assistance of trial counsel.” The Court of Appeals majority

2 MCL 750.531.

3 MCL 750.356(2)(2).
4 MCL 750.535(2)(a).
5 MCL 750.360.

6 MCL 750.157a.

" People v Carson, ___ Mich App ___;  NW3d __ (February 15, 2024) (Docket No.
355925); slip op at 5. The Court of Appeals also held that it violated double-jeopardy
protections for a person to “be convicted of both larceny and receiving or concealing stolen



held that the search warrant for defenﬁéh’f’s ph6ﬁe was facially invalid because it failed the
‘Fourth Amendment’s particularity requirement.® The Court of Appeals ] ority also held
that the ‘good-faith exception to the exclusionary rule did not apply to the evidence from
deferidant’s cell phone:® Finally, the Court of 'Appééfs majority concluded that tHere was
‘a reasonable probability that the outcome of the trial would have been different but for trial
“defense counsel’s deficient pérformance. ™ Accordingly, the Court of Appeals overturned
'defendant’s convictions and remanded the case to the trial court.!!
“This Court granted the prosecution’s application for leave to appeal ' and heard oral
argument on April 10, 2025. - - -
1. STANDARD OF REVIEW"
When considering a claim of ineffective assistance of coﬁﬁgél, this Court reviews
the trial court’s findings of fact for clear error and revi‘ewstquésti’cﬁ)ris 'of cc;ristimtibnal law

denovo.!?’

property as a result of the same criminal act.” - Id. at ___; slip op at 10.. Judge REDFORD
dissented regarding both ineffective assistance of counsel and double jeopardy; he would
have affirmed entirely. Id. at ___ (REDFORD, J., dissenting); slip op at 14. I agree with the
- lead opinion’s decision not to address the double-Jeopardy issue because the prosecution
did not raise it in this Court.

37 at | shp op at 11-14 (oplmon of the Court) \7
9 Id. at shp op at 14-16. |

WJd at __ ;slipopat 17 18

Ui at shp op at 18

12 People v Carson, _ Mich___ 11 NW3d 269 (2024)

13 People v LeBlanc, 465 Mich 575, 579; 640 NW2d 246 (2002). - .



1. ANALYSIS .

,I: eenelude .tl_lgt defendant’s ineffective-assistance claim fails because he -cannot
'show prejpdice from the allegeq error by his counsel. The lead opinion does not address
Prejgdice and instead holds that defendant cannot prevail on his ineffective-assistance
claim because hi_s trial counsel’s failure to challenge the particularity of the search. warrant
did not amount to objectively unreasonable representation.’* Because this conclusion
disposes of the appeal, I am perplexed by the. decision to address the merits of the
particularity argument that defendant’s trial counsel was supposedly not ineffective for
failing to make. If, as the lead opinion concludes, it is dispositive that counsel was not
required to make a particularity argument, it is self-evident that the merits of that argument
are u‘relevant To compound tlns error, the lead oplmon answers the const1tut10nal question
mcorrectly The weight of persuaswe authonty leads to the conclusmn that the search
warrant in thlS case was sufficiently particularized because it constrained law enforcement

to search for evidence of specific crimes.

A. DEFENDANT CANNOT SHOW ENTITLEMENT TO RELIEF BASED ON
INEFFECTIVE ASSISTANCE OF COUNSEL |

The Constitutions of both the United States and Michigan guarantee a right to the
effective assistance of counsel.”” Under what is commonly known as the Strickland'®

standard, in order to obtain a new trial based on the ineffective assistance of counsel, “a

14 See People v Yeager, 511 Mich 478, 488; 999 NW2d 490 (2023).

1 Yeager, 511 Mich at 488, citing Strickland v Washington, 466 US 668, 686; 104 S Ct
2052; 80 L Ed 2d 674 (1984). See also US Const, Am VI; Const 1963, art 1, § 20.

16 Strickland, 466 US 668. -



~defendant must show. that-(1) counsel’s performance fell below an objective standard of
reasonableness and (2) ‘but for-cotnsel’s deficient performance, there-is a reasonable
probability that the outcome would have beendifferent.”!” This means that defendant in
this case is entitled.to relief only if-he.can show both that his. counsel’s performance was
constitutionally deficient and that counsel’s.error prejudiced him.!®
I would resolve this case under the second Strickland prong. Even assuming that
counsel performed deficiently and the evidence from defendant’s cell phone should not
have been admitted at trial, defendant cannot show a reasonable probability that the
outcome of the trial would have been different. Putting aside the text messages, the
dissenting Court of Appeals judge summed up the remaining‘ e&idence.welii

[D]efendant and DeGroff had direct access to the safes; the balance in the
couple’s joint bank account dramatlcally increased after the larceny absent .
‘explanation for the funds; defendant quit his job following the theft
indicating that he “ran across some money”; defendant and DeGroff began

- making costly purchases after the larceny, the couple started regularly going . .
“out to dinner and the casino followmg the theft, spending enormous sums of
money; items belonglng to victim Billings other than the money were found

_in defendant’s home; and the amounts spent by defendant and DeGroff

' corresponded to the sums stolen from Billings. (19}

;o .

17 People v Trakhtenberg, 493 Mich 38, 51; 826 NW2d 136 (2012). . The Strickland
standard applies to ineffective-assistance claims brought under the state Constitution as
well as the federal Constltutlon See People v chkens 446 MlCh 298 338; 521 NW2d 797
.'(1994) R :

13 T rakhtenberg, 493 MlCh at51.

19 Carson, _ MlCh App at (REDFORD J dlssentlng), slip op at 14



With this evidence presented at trial, there was no “reasonable probability”?%-that defendant
would have been-acquitted absent the ‘evidence of-the text messages. That is, in all
likelihood,. defendant would have “been-'convicted anyway ‘on the stréngth of - the
unchallenged evidence. I agree with dissenting Judge REDFORD’s conclusion: “While the
text messages undoubtedly strengthened the' prosecution’s case, they-simply made an
overwhelming case of guilt an insurmountable case ‘of guilt:”?! Because defendant cannot

show prejudice under Strickland, his ineffective-assistance theory of relief fails.?

20 Trakhtenberg, 493 Mich at 51.

2! Carson, ___Mich App at _ _~__ (REDFORD, J. dlssentmg) slip op at 14. The lead opinion
observes that in ruhng on defendant’s motion for anew trial, the trial court concluded that
the text messages were “ ‘integral to the Prosecutor’s case’ ” and that there was “a
reasonable probability” of ‘a different outcome had the evidence from the phone been
suppressed. Although this is true, itis insignificant. To begin, the standard of review is de
novo, so there is no deference to the trial court’s legal conclusions. LeBlanc, 465 Mich at
579. Furthér, the context of the statements should be understood. The judge who made
those statements was not the judge who presided over the trial and observed firsthand the
evidence and witnesses presented at trial; it was the judge who presided over the
proceedings on defendant’s motion for a new trial. Thus, the statements did not come from
a judge who had any unique insight into the events at trial or the evidence there presented.
What is more, the trial court provided no reasoning or explanation for its statements that
the text messages were integral to the case and that the reasonable-probability standard had
been satisfied. Instead, the trial court appears to have made these statements in passing so
that it could consider the application of the good-faith exception to the exclusionary rule
and resolve defendant’s motion on that basis. See United States v Leon, 468 US 897 924;

104 S Ct 3405; 82 L Ed 2d 677 (1984).

22 Although I beheve that the preJudlce prong of Sz‘rzcklana’ Would be the clearest and best
means by which to dispose of this case and thus would go no further, I do not disagree with
the lead opinion’s conclusion that defendant also fails to satisfy the deficient-performance
prong because counsel did not provide objectively unreasonable performance by not
challenging the search warrant on the basis of particularity. . :



B IT IS ]NAPPROPRIATE FOR THE LEAD OP]NION TO ADDRESS
“*  PARTICULARITY " '

!

The lead opinion resolves this appeal on the ground that defense counsel did not
"nerfbrm'; unreasonably by not raising the particularity issue. But before reachtng that
“outcome-determinative quiéstion, the Tead opinion jumps ahead of itself to conduct ‘a
‘standalone Fourth Amendment p:é_rti"eulér;i"fy analysis of the search warrant for defendant’s
cell phone. That analysis might be appropriate if particularity were before us as a discrete
“issue. ‘But it is not. The Fourth Amendment particularity issue was not preserved in the
trial court. It comes before this' Court solely through defendant’s postconviction argument
‘that he received ineffective assistance from his trial counsel. ‘Accordingly; we can consider
it only through the framework of ineffective assistance.?

It can be appropriate to use an ineffective-assistance claim to-consider underlying
issues of substantive law—for instance, if a defendant’s ineffective-assistance claim has
been denied on the ground that the issue that counsel allegedly should have raised lacked
merit.>* But that is different from what the lead opinion does here. The lead opinion
resolves the appeal by holding that defendant’s counsel had no obligation to raise a
particularity challenge to the search warrant for defendant’s phone because it was not an
obvious argument to be made under the then-ex1st1ng facts and cucumstances That should

end the analysis in this appeal. There is no sound Junsprudentlal reason to address

23 The Court of Appeals majority similarly erred by addressing the Fourth Amendment
'1ssue as a standalone matter out31de the context of defendant’s ineffective- a351stance

24 Gee genérai.ly People v Hughes-,'506' Mich 512; 958 NW2d 98 (2020). .



URITEEN

particularity because 1t has ﬁo éffect <;n the: outccrn_r_;er df the éppeal and no relevaric;e for the
Court’s decision.?

If counsel _r}eeg not haye raised aqtgbje‘ction,ir} order to provide. constitutionally
adequate representatiogl,_ th_eq it makes. no giffe;ence whatsoever to Tthfe., ineffective-
assistance analysis vyhethe; the objection would have been m_eritqriou_s.; The-necessity of
raising a challenge is a logically required question that.precedes the question of whether
the challenge might have succeeded. _va the answer, as here, is that it was not necessary to
raise the challenge, then there is no logical or principled reason to go further than that.
Given the lead opinion’s ultimate conclusion that the particularity issue did not need to be
raised, there is no excuse for conducting a backward analysis and reaching the merits of
the particularity issue.

_.As a general matter, “this Court does not . . . declare principles or rules of law that
have no practical legal effect on the case before it.”25 But with constitutional issues, this
ru:le carries even greater weight. We have repeatedly emphasized that “[t]Jhis Court will
not unnecessarily decide constitutional issues”?” and that “constitutional issues should not

be addressed where the case may be decided on nonconstitutional grounds.”?® Yet that is

% See People v Richmond, 486 MlCh 29, 34 782 NW2d 187 (2010)
26 Id (quotatlon marks and citation om1tted)

21 J & J Constr Co v Bricklayers and Allied Craftsmen, Local 1, 468 Mich 722, 734; 664
NW2d 728 (2003).

28 People v Riley, 465 Mlch 442 447 636 NWZd 514 (2001) See J & J Constr 468 Mich
at 734 (“[I]t is an undisputed principle of judicial review that questions of constitutionality
should not be decided if the case may be disposed of on other grounds.”); Booth
Newspapers, Inc v Univ of Mich Bd of Regents, 444 Mich 211, 234; 507 NW2d 422 (1993)
(“[T]here exists a general presumption by this Court that we will not reach constitutional

10



precisely what the lead opinion does by opining that the searchi warrant in this-case was
-invalid under the Fourth Amendrnent. I cannot agree with the decision to flout our 1ong-
established rule against addressing a constitutional -question that has no bearing:on our
resolution of the-matter-before us. Because the lead op_inior:_r’s‘con‘clusionvs about the search
_warrant’s particularity -have no conceivable. relevance.to the case’s outcome, that part of
the lead opinion appears to be an unconstitutional advisory opinion. 2. As we have said,
“[plerhaps the most critical element of the judicial power has been its requirement of a
.genuine case or controversy bet\yeerl the parties, one in which there is ,area.l, not a
hypothetical, dispute . . . Because the validity of the search warrant is challenged only
through defendant’s theory of ineffective assistance, and defendant cannot prevail on that
theory because the lead opinion holds that counsel had no professional obligation to raise

the argument in question, the merits of the argument that counsel supposedly should have

issues that are not necessary to resolve a case.”); MacLean v State Bd of Control for
-Vocational Ed, 294 Mich 45, 50; 292 NW 662 (1940) (declining to -address constitutional
issues “under the familiar rule that questions of constitutionality are not de01ded where a
case may be dlsposed of Wlthout such a determ1nat1on”) '

2 See Warner 514 MlCh at 72 74 (ZAHRA, ., dissenting. in part) (explalnmg that thls
Court’s constitutional power does not extend to controversies not presented by the facts of
the case). As I explained in my partial dissent in Warner, this use of “advisory opinion”
reflects that term’s common usage in the context of justiciability. See id. at 75n 22. I1do
not refer to the opinions of this Court that the other branches of government may request
“on important questions of law upon:solemn occasions as to the constitutionality of
1eg1slat10n after it has been enacted into law but before its. effectlve date.” Const 1963,

30 Federated Ins Co v Oakland Co Rd Comm, 475 MlCh 286 292 715 NW2d 846 (2006)
(emphasrs added; quotation marks and citation omitted); see also id. (“With regard to the
necessity of a _]ust101able controversy, it derives from the constitutional requirement that
the judiciary is to exercise the ‘judicial power’ and only the ‘judicial power.” ™).

11



made .remain in the realin of the hypothetical. - The” Court has no authority to bypass
procedural requirements simply because ‘a-plurality ‘of.justices wish to-opine on a legal
issue irrelevant to the appeal’s outcome: - Firially; the lead opinion’s p'a‘.'rticularity'enalysis,
at'most, constitutes nonbinding dicta because it-is “unnecessary to detérmine the:case at
hand and, thus, lack{s] the force of-an adjudication.”®' In sum, the lead opinion exceeds
this Court’s authority by reaching and purporting to decide the particularity issue.3?
C.” THE SEARCH WARRANT WAS SUFFICIENTLY PARTICULAR:
Reaching the issue only to respond to the lead opinion, I disagree with its conclusion

‘that the search warrdnt in this case failed the Fourth Amendment’s particularity

31 People v Peltola, 489 Mich 174, 190 n 32; 803 NW2d 140 (201 1) (quotat1on marks and
citation omltted)

32, Although the lead opinion deems its particularity d1scusswn “ ‘germane to . the
controversy’ ” at. hand, ante at 9 n 10, quoting Detroit v Mich Pub Utilities Comm 288
Mich 267, 300; 286 NW 368 (1939) (additional quotation marks, citation, and emphasis
omitted), this is not the case. The controversy at hand is whether defendant received
ineffective assistance of counsel. Because the Court now holds that it was reasonable for
counsel not to raise.a particularity challenge, the potential merits of that particularity
challenge have no relation to the question of ineffective assistance.- When the lead opinion
concludes that counsel had no obligation to raise an argument—even though it agrees with
the merits of the argument—then the substantive merits simply-are not germane to or
intertwined with the basis for resolving the case. The rationale and conclusion would
remain the same regardless of what-the lead opinion concludes-about the merits of the
substantive argument. Strickland does not require or imply that a determination .of a
substantive argument’s ments is necessary or appropriate if it was not objectively
unreasonable performance not to raise the argument. See Strickland, 466 at 688-691. In
short, the-lead opinion does the analysis backward by resolving one issue -and then, only
after, proceeding to reach and de01de a loglcally antecedent questlon ina way that removes
any effect from its prior analysis.

12



-requirement.”® . .The Fourth Amendment requires that search warrants “particularly
describ[e] the place to. be searched, and;the persons or things to be seized.”?** In addition
-to the items to be searched and seized, the particularity requirement requires that-a.search
_warrant must -also state - with particularity: ‘the-alleged. criminal activity justifying the
-warrant.”** . The United States Supreme Court has explained the purpose of the particularity
requirement as follows:.,
The manifest purpose of this particularity requirement was to prevent general .
searches. By limiting the authorization to search to the specific areas and
things for which there is probable cause to search, the requirement ensures
that the search will be carefully tailored to its justifications, and will not take

on the character of-the wide‘ranging exploratory: searches the Framers
intended to prohibit.[3¢]

_Courts applying the Fourth éme_ndxpen‘g have consistent_ly ‘r‘ecogmzed thaj: ,se‘,arch
warrants must be construed in a practical manner without excessive strictness or
technicality. This Court has said that “[s]earch warrants . . . are to be read in a common-
sense and realistic manner.”’ According to the United States Court of Appeals fqr the

‘Second Circuit, a warrant satisfies the Fourth Amendment’s particularity requirement if it

provides a description “with practical accuracy rather than absolute precision”; this

33 Because defendant argues solely under the United States Constitution, the Court has no
occasmn to consider the 1\/11ch1gan Constltutlon s analogous search-and-seizure provisions.

34 US Const, Am IV.
3 Hughes, 506 Mich'at 538,
3¢ Maryland v Garrison, 480 US 79, 84; 107 S Ct 1013; 94 L Ed 2d 72 (1987).
37 People v Russo, 439 Mich 584, 603; 487 NW2d 698 (1992) (quotation marks and citation

omitted).
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approach “extends to warrants authorizing the search of electronic devices.”® The United
States Court of Appeals.-for the Eighth Circuit has similarly explained that the particularity
requirement is one of “practical dcturacy rather than a hypertechnical onie:”? In Andresen
v Maryland, the Supreme Court of the United States made clear that-watrant language must
be readin context.*® Accordingly, the Supreme Court held, a géneral teference to “crime”
at the end of the warrant in Andresen needed to be understood as meaning the crime
specified earlier in the warrant, and not as granting a genéral warrant to séarch fo'r‘ evidence
ofanycﬁme‘” o N o

) In Riley v California, the Suprerne Court held for the ﬁrst tlme that searches of cell
phones require warrants.*? But the Supreme Court prov1ded no guldance on how these
warrants should be worded or' what their scope should look 1ikc.43 Thus, We must examine
othér authorities to help discern the Fourth Amendment’s réqﬁiféments in this context.
Altﬁodgh there are no Michigan cases diréctly én pdiht, our decision in Pebp'le".v-Hﬁghes.,
issued six yearS after Riley, provides crucial guidance about ﬁow search warrants for ciigital

data should be focused so as to Satisfy the particvulari.’cy requirement.

38 United States v Tompkins, 118 F4th 280, 287-288 (CA 2, 2024).

* United States v Ivey, 91 F4th 915, 918 (CA 8, 2024) (quotation rAnark_s‘ and citation
omitted) (holding that a warrant to search the defendant’s entire phone for evidence of
firearms crimes was sufficiently particular).

0 Andresen v Maryland, 427 US 463, 480-481; 96 S Ct 2737; 49 L Ed 2d 627 (1976).
“ar
*2 Riley v California, 573 US 373, 403; 134 S Ct 2473; 189 L Ed 2d 430 (2014)..

43 See id.
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- In Hughes, we considered a case involving a search warrant, substantially like the
-one at issue here, that permitted the.search:of the defendant’s digital data specifically. for
.evidence of drug trafficking.* After seizing the Hughes defendant’s cell phone, a police
~officer used forensic software to. search; the phone,foriand found evidence of armed
robbery—a.crime for which the warrant did not.authorize a search. *. This Court held that
.the evidence of armed robbery was not within the scope of the search warrant and therefore
was obtained in violation of the Fourth-Amendment.*® Because of this holding, the Court
_declined to consider tvhether the search:warrant itself was overly broad.*’ That said, the
-Court offered guidance for how cell-phone searches-should be limited:

[A]s with any other search conducted pursuant to a warrant, a search of
digital data from a cell phone must be “reasonably directed at uncovering”

..~ evidence of the. criminal: activity. alleged in the warrant and . . . any search
that is not so directed but is directed instead toward finding evidence of other
and unrelated criminal activity is-beyond the scope of the warrant.#8)-

That is, under Hughes the hmltatlon for searchmg a cell: phone 1s that the search
must be reasonably d1rected toward uncovermg ev1dence of the crime spe01ﬁed in the

warrant.’ 4 This speaks to how law enforcement should execute a search warrant. But it

4 See Hughes 506 Mich at 519- 520
14 at 521, I

46 Id. at 550-551.

“T11d, at 551 n26.

48 ) Id at 538 (ﬁrst emphasrs added) quotmg Umted States v Loera 923 F3d 907 917, 922
(CA 10,2019). o

4 See Hughes, 506 Mich at 538.
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-also provides irisight as to the proper focus of a warrant. If the'standard is to bé “reasonably
directed'at uncovering” evidence of the specified: crithinal activity,* then the focus of the
warrant should be on that activity as-well The focus on a particular crime prevents the
police from engaging in indiscriminaté rimmaging-as would be- allowed under -an
impermissible general -warrant. - As recoghized-ini Hughés; forensic software allows law
enforcement to isolaté and view only the data that is telévant to the warrant.’! This
technology. allows law enforcement to constrain their searches and exclude nonresponsive
data; the question becomes whether the investigatirig officers have used the available
resources in a manner reasonably dirécted toward -uncovering evidence ‘of the offense or

offenses speciﬁed in the search wa‘rrant-i52

S

Summmg up 1ts oplmon the Hughes Court relterated that.a warranted search of

t

digital data is 11m1ted by the cnmmal actlvny alleged in the warrant

The ultimate holding of this opinion is simple and straightforward—

a warrant to search a suspect’s digital cell-phone data for evidence of one
crime does:-not enable a search of that same data for evidence of another
crime without obtaining a second warrant. Nothing herein should be

" construed to:restrict an officer’s ability to conduct a reasonably thorough
search of digital cell-phone data to uncover evidence of the criminal activity
alleged in a warrant, and an officer is not required to discontinue a search
when he or she discovers evidence of other criminal activity while reasonably-
searching for evidence of the criminal activity - alleged: in the warrant. -
However, respect for the Fourth Amendment’s requirement of particularity

30 Jd. (quotation marks and citation omitted).

31 See id. at 520-521, 550 (discussing the use of a forensic software program called
Cellebrite). The record suggests that similar software was used in this case when
defendant’s phone was analyzed by the Michigan State Police Computer Crimes Umt in
Traverse City.

52 See id. at 550.
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and the extensive privacy interests implicated by cell-phone data as
delineated by the” United States Supreme’ Court’s decision” in Riley v -
California requires that officers reasonably limit the scope of their searches
- to’evidence related to the criminal activity alleged in the warrant and ‘not
employ that authorization as a basis for seizing and searching digital datain
 the manner of 4 genetal warrant in'search of évidence of any and all criminal”
Cactivi.P
To refresh, the search warrant in this.case allowed the investigating officers to
search defendant’s cell phone for the following:

Any and all records or documents pertaining to the investigation of
Larceny in a Building and Safe Breaking. As used above, the term records
or documents includes records or documents which were created, modified
or stored in electronic or magnetic form and any data, image, or information
that is capable of being read or interpreted by a computer. In order to search
for any such items, searching agents may seize and search the following:
cellular devices; [a]ny physical keys, encryption-devices and similar physical
items that are necessary to gain access to the cellular device to be searched
or are necessary to gain access to the programs, data, applications and -
‘information contained on the cellular device(s) to be searched; [a]ny
" passwords, password files, test keys, encryption codes or other computer
codes necessary to access the cellular devices, applications and software to .
be searched or to convert any data, file or information on the cellular device
into a readable form; [t]his shall include thumb print and facial recognition .
and or digital PIN passwords, electronically stored communications or
messages, including any of the items to be found in electronic mail (“e-
mail”). Any and all data including text messages, text/picture messages,
- pictures and videos, address book, any data on the SIM card if applicable, - -
‘and all records or documents which were created, modified, or stored in
- electronic or magnetic form and any data; image, or information that is
capable of being read or mterpreted by a cellular phone or a computer.
-..[Asterisk omitted.] - :

The first sentence is the most important. It contains the cabining language that
constrains the scope of the authorized search. The police were required to “reasonably

direct[]” their search of the phone toward uncovering evidence of ‘2Léiceny in a_Bﬁilcling

53 Id. at 552-553.
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" and Safe Breaking.”* - This was a_“global modifier,”s which limited the scope of

everythi.rig that foliowed to “.t'heVinve’stigatioh‘__oﬁf' Larceny 1n a Buildihg'ahd sa'fé Breaking.”
Althou'gh_"the potice could acce'ss; ";[ajhy andal]records or "docl‘lhrerits‘"’f‘relat‘i’hg..to these
crimes, they could not seek evidence of any other crimes in their search. | True errough, the
remaining language is expansive. The warrant describes “records or dociiments” as used
in the first sentence to include “records or documents which ‘were created, modified or
stored in electronic or magnetic form and any data, irnage, or_inforrnation that is capable
of being read or ihterpreted by a corhputer ” Practi.cally; thls scope 'rlvould irrclude all of
the data: stored on the phone The warrant contmues, statmg that “[1]11 order to.search for
any such items”—i.e., the records or documents pertalmng to the mvestlgatlon of the
speciﬁed crimesf“searching agerrts may seize and search” : rn:any__ other f_items. But
crucially, everythiﬁg that follows is cabined by the qualification that it rhay be done “in
order to search for_’" evidence of the already spe_c_iﬁed crimes for which probable cause
exists.

That is, the all encompassmg breadth of items on the phone that could be searched
under the warrant must be read in the context of the 11m1t1ng language inthe ﬁrst sentence. ¢
Investigators Were authonzed to. search only for ev1dence of the two specrﬁcally identified

crimes for Wthh probable cause exrsted to search The warrant therefore provrded the

>4 Hughes 506 Mich at 538.
55 United States v Castro, 881 F3d 961, 965 (CA 6, 2018)
36 Andresen, 427 US at 480-481; Castro, 881 F3d at 965.
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parameters for the police to “reasonably direct[]” their focus.’’ In no sense, then, was this
a general warrant to rummage through all the files on.defendant’s phone.for evidence of
anythlng that might incriminate him regarding.some. yet.-unknown criminal act1v1ty The
lead OpanOI‘l hke the Court of Appeals majorlty, apphes an unproperly narrow, technical,
and context,—free readmg‘ of thewarrant [lagigu'a_ge_,b ‘an::;approa,ch Fhat contljadlqts established
caselaw.3®

It makes little sense to expect investigators to predict with any precision what form
-evidence will take or where the rélevant data might be found on a cell phone. “[A] criminal
suspect will not always store. or organize ‘incriminating information on his or her digital
devices in'the most. obvious way. -or in a. manner-that facilitates . the -location of that
information.”®" The relative ease with which incriminating information might be hidden

in a digital device should.not raise a shield against an investigation where probable cause

57 Hughes 506 Mich at 538

58 See Russo, 439 MlCh at 603 (requlrmg a commonsense and reasonable readmg of search
warrants); Andresen, 427 US at 480-481 (instructing that warrant language must be read in
context); Castro, 881 F3d at 965 (“[Warrants] need not meet the rigors of Roget, Merriam,
Webster, Strunk, and White. A commonsense contextual reading usually suffices, and
.usually gets the point the magistrate and officer sought to express.”). The Court of Appeals
majority ‘disregarded the essential cabining language as a meaningless “small guardrail”
that “was negated by the ensuing instruction to search for such items by searching and
seizing the entirety of the phone’s contents.” Carson, Mich App at - - ; slip op at 12.

This reasoning was circular. The Court of 'Appeals concluded that the cabmlng language
could not provide meaningful constraint because of the breadth of the subsequent language.

Id. But the subsequent language could only be understood to be as broad as the Court of
Appeals majority deemed it if the cabining language was first read as providing no
meaningful constraint.

5 Hughes, 506 Mich at 540-541.. See also United States v Mann, 592 E3d 779, 782 (CA 7,
2010) (“Unlike a physical object that can be immediately identified as responsive to the
warrant or not, computer files may be manipulated to hide their true contents.”).
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has been established.®® In United States v Bass, the United-States-Court of Appeals for the
Sixth Circuit recognized both the'problem and the selution as follows:
“Here, the warrant ‘authorized -the® search for any records of
communication, indicia of use, ownership, or. possession, mcludmg
* electronic calendars, address books, ¢-mails; and ‘chat logs. At the time of -
.the’ seizure, however, the officers could not have known_ where this

information was located in the phone or in what format.” Thus the broad
scope of the warrant was reasonable under the circumstances at that time.[61]

The Supreme Court of the United States has long recognized that the scope of a
search is “defined by the object of the search and the places in which there is probable
cause to believe that it may be found.”$? For physical objects, this means that the police
may not search in places where the sought-after evidence would not reasonably be found.
“Just as probable cause to believe that a stolen lawnmower may be found in'a garage will
not support a warrant to search an upstairs bedroom,. probable cause to. believe that
undocumented aliens are being transported in a van will not justify a warrantless search of
a suitcase.”%3 S1rmlarly, the search of physical premlses generally extends to the ¢ entlre

area in Wthh the obJect of the search may be found R 64

60 See Andresen, 427 US at 481 n 10 (“The complexity of an illegal scheme may not be
used as a shield to-aveid detection when the State has demonstrated probable cause to
believe that a crime has been committed and probable cause to believe that evidence of this
crime is in the suspect’s possession.”); United States v Stabile, 633 F3d 219, 237 (CA 3,
2011) (noting that “criminals can—and often do—hide, mislabel, or manipulate files to
conceal criminal activity”™). :

! United States v Bass, 785 F3d 1043, 1050 (CA 6, 2015).

62 Garrison, 480 US at 84 (quotation marks and citation omitted).

63 United States v Rofss,.,45‘6 Us 798,824,102 8 Ct2157;72L Ed 2d 572 (1'982)._'
64 Id. at 820. ’
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‘But becarJSe the digital wcrldvlacks_the phySical cc'_r_istrafihts thatrmght otherwise
gulde the search of a tanglble place 1t 1s much harder to use the sought after evrdence S
- form or locatron as touchstones to 11m1t a search cf a drgltal devrce 65°A glven file could

contam Just about anythmg; and the ev1dence descrrbed ina Warrant could exist Just about
~anywhere in digital data.®® Thus, it ma.kes -ample sense not to limit the scope of a digital
-search to specified-areas or files in a cell phone or computer.®’ Instead of location, the
logical limiting factor. is the relationship of the file’s contents to the specific crime.% In
other words, as we suggested in Hughes, the focus of a reviewing court should be on the
search method and how it is reasonably directed toward uncovering evidence of the offense
for which probable cause exists.®®. The United States Court of Appeals for the Tenth Circuit
has explained its adoption of this type of particularity focus on the search method and not
items identified in the search warrant in the context of digital searches:.

We recognize the. general rule that “investigators executing a
[sufficiently particular] warrant can look anywhere where evidence described in

- the warrant might conceivably be located.” Even so, we have cautioned that
this traditional analysis of a warrant’s physical scope is “less effective in the

65 See Kerr, Executing Warrants for Digital Evidence: The Case for Use Restrzctwns on
Nonresponsive Data, 48 Tex Tech L Rev 1, 14-15 (2015).

5 See United States v Bishop, 910 F3d 335, 336-337 (CA 7, 2018).
7 See id.

68 Other limitations, such as temporal hm1tat10ns can also be helpful But that is not to say
'that they are generally requlred for cell- phone searches See e.g., Castro, 881 F3d at 965;
"sthop, 910 F3d at 336 337

89 See Hughes 506 MlCh at 538 I do not argue, as the lead opinion suggests, that the
particularity requirement and the direction of search efforts should be separated or that a
warrant need not be sufficiently particularized. See ante at 23 n21. Instead, I offer a
different approach to what particularity means in this context.. .
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.. electronic-search context.” This is so “[g]iven the enormous amount of data that
computers can store and’ the infinite places ‘within a computer that electronic

.. evidence might conceivably be located.” As such, our circuit’s reasonableness
analysis for electronic searches has trended away from focusing on the “what”
- permitted under a search warrant; instead, “we have focused on ‘how’ the agents
carried out the search, that is, the reasonableness of the search method the
government employed.”l”

' .As we recognized in Hughes, a primiary way that investigating ‘officers can
reasonably direct their searches of digital devices to evidence of specific crimes is by using
forensic software to isolate relevant evidence.”! That way, law enforcement can avoid
evidence unrelated to the offense or offenses for which there is probable cause to search.
The employment -of forensic software—and evidence of how officers have used that
software—is crucial - for determining ‘whether the search mettiod remains within the
constraints of reasonableness for Fourth Amendment purposes.” Indeed, that was the basis _
for this Court’s holding in Hughes; the investigating officers there had used forensic
software to search for evidence of a crime not contained within the search warrant.”

Inexphcably, the lead opinion does not recogmze the existence or use of such forensic
sofcware for cell-phone searches Instead, the lead opinion buys into the unrealistic hysteria

of the Court of Appeals majority that officers were presumably rummaging through.every

70 United States v Salas, 106 F4th 1050, 1060 (CA 10, 2024), quoting Loera, 923 F3d at
916-917 (alterations in Salas).

71 See Hughes, 506 Mich at 520-521 (explaining the use of Cellebrite forensic software to
exclude nonresponsive data from a search for evidence for a specific crime). See also Kerr,
Executing Warrants, 48 Tex Tech L Rev at 7-8 (explaining “typical” practices for an
electronic search, which include creating a mirror image of the device’s contents and using
forensic software to isolate evidence that is responsive to the warrant).

2 See‘Hugh'e.s, 506 Mich .a;c 55.2-5.5‘4~;ASalas,4 106 F4fh at 1060.
73 Hughes, 506 Mich at 552-554. |
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file on defendant’s cell phone looking for “ ‘anything, but nothing in.particular . . ..” 77
This assertion disregards the reality of how such searches are typically conducted” -and,
apparently, how the search in this case was conducted. The lead opinion concludes that there
Was no meamngful constramt on the mvestlgators dlscretlon because it 51mp1y refuses to
:aclénovvledg'e fhie cbnstraints "that existed

It is also remarkable that the lead oplmon s partlculanty analy51s—l1ke that of the Court
of Appeals maJonty—does not rely on on-pomt caselaw from the federal courts of appeals
.desp1te the fact that it is the federal Constltutlon under con51derat10n 6 This avordance is
_perhaps unsurpnsmg, however as it appears that every federal court of appeals to have
deﬁmtlvely answered the quest10n has s1gna1ed that a wanant’s spec1ﬁcat10n of the offense to

be searched for 1n a d1g1ta1 dev10e satlsﬁes the Fourth Amendment s partlculanty

74 Ante at19n 16 quotmg Carson M1ch App at : shp op at 12
75 See Executing Warrants, 43 Tex Tech L Rev at 7-8.(2015).

76.0f course, as explamed the Court has no occasion to consider the Fourth-Amendment
Jissue at all. . : . - S
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requirement.”’ Ifthe lead opinior were to engage with these cases, it would have to explain

its disagreement with them.”®

7" See Tompkins, 118 Fth at 289 (deeming a search warrant for a defendant’s entire phone
sufficiently particular because it “specifies that forensic examination of the cellular phone
and any associated electronic storage is authorized for the purpose of identifying digital
information evidencing a specific offense”) (Second Clrcult), Stabile, 633 F3d at 237,239
(noting that “because criminals can—and often do—hide, mislabel, or manipulate files to
conceal criminal activity, a broad, expansive search of the hard drive may be required” and
upholding a search where “the scope of the consent and state search warrant [was] limited
to evidence of financial crimes”) (Third Circuit); United States v Cobb, 970 F3d 319, 328 -
(CA 4, 2020) (holding that a search warrant was valid: because it “confined the executing
officers’ discretion by allowing them to search the computer and seize evidence of a
specific illegal activity-—{the victim’s] murder on. September 7, 2014”) (Fourth Circuit);
Castro, 881 F3d at 965 (“A warrant that empowers police to search for something satisfies
the particularity requirement if its- text constrains the search to evidence of a specific
crime.”) (Sixth Circuit); sthop, 910 F3d at 337 (holding that a warrant to search a cell
phone was lawful because it is énough “if the'warrant cabins the things being looked for
by stating what crime is under investigation”) (Seventh Circuit); Ivey, 91 F4th at 918
(holding that a warrant to search anywhere in a defendant’s cell phone for evidence related
to firearms possession satisfied the particularity requirement because “the [particularity]
requirement is one of ‘practical accuracy rather than a hypertechnical one’ ) (Eighth
Circuit) (citation omitted); United States v Palms, 21 F4th 689, 698-699 (CA 10, 2021)
(holding that a warrant to search a defendant’s entire phone for evidence of human
trafficking was sufficiently particular) (Tenth Circuit). See also United States v Jackson,
118 F4th 447, 450, 453-454 (CA 1, 2024) (upholding a search based on a warrant to seize
and search “ ‘mobile devices’ ” for “ ‘any and all computer-related documentation, records,
.documents, material, proceeds, and passwords or other data security devices related to the
possession and transfer of child pornography’ ” by applying the good-faith exception
without “definitively determin[ing]” whether the particularity requirement was satisfied)
(First Circuit); United States v Morton, 46 F4th 331, 335 (CA 5, 2022) (en banc) (resolving
a case en banc using the good-faith exception where the vacated panel decision had found
that a lack of probable cause to search a certain category of files on the defendant’s phone
rendered part of a search warrant invalid) (Fifth Circuit); United.States v Smith,.467 US
App DC 105, 111-114; 108 F4th 872 (2024) (using the good-faith exception to uphold a
broad search of cell phones and digital data based on an expansive warrant while declining
to address the merits of the defendant’s particularity challenge) (DC Circuit).

78 The lead opinion questions the value of these federal cases without raising any significant
disagreement with them. The opinion notes that Stabile was decided before Riley. -This is
true, but Stabile’s principles well apply to searches of cell phones along with other digital
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. I am also puzzled by the lead opinion’s admonition that law \er__lforce_ment must
‘“provide the.most specific description possible” in search-warrant affidavits.” To what
degree must officers exhaust the bounds.of possibility before an affidavit is sufficiently
specific? It would .almost always be possible to provide a more specific_description,
however unreasonable or immaterial that- specificity. might be. Thus, a court could
invalidate practically any searc_h warrant on the basis that more specificity could have been
»p‘ro_vided;. The_‘ 1éad_Qpir;iqn giyes little_guidance }f'or how or where to draw lines about
particulafity, except fqy tautologi_cal ad@omtions that more specificity is better. I fear that
the leéd opim;on’s. approach to par;icplérjty ’_Wil_l accomblish little more than impairi_ng
i'nvest'i’ga:tors’ ability to céndﬁct narfo&lyl ta;l'getedvand particularized forensic searches of
cél_l phones, ali‘_while rewafding cnmmals who ére éie\;_er enough to 99n°ea_1. evidence of
iliicit acﬁvities in areas éf théif i)honeé where therpc.)lice would not guess to look. %0

In sum, although the lead opinion improperly addresses the issue, the warrant in this
 case satisfied the Fourth Amendment’s particularity requirement because it described and
limited the place to be searched (defendant’s phone) and the items to be searched for and
seized as evidence (records or documents relating to larceny in a building and

safebreaking), and it specified the crimes regarding which the search was being conducted.

devices. It is also curious that the lead opinion handwaves away federal cases as
“nonbinding,” ante at 20 n 17, while simultaneously relying primarily on nonbinding cases
from the courts of other states. There should be little surprise that all these cases are
nonbinding. That is the nature of addressing an issue that has not been subject to a binding
decision from this Court or the Supreme Court of the United States.

 Ante at 22.

% See Hughes, 506 Mich at 540-541; Stabile, 633 F3d at 237; Mann, 592 F3d at 782.
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Accordingly, the warrant “reasonably directed” the officers’ efforts toward evidence of the
crimes for which there was probable-cause to search.?!: If the matter were properly before
us, I would cleave to the instructivé valué of otirown caselaw along with the heavy weight
~ of federal authority and uphold the facial validity of the search warrant.

IV. CONCLUSION "

I agreé with the lead opinibn that defendant is not entitled to relief based on his
ineffective-assistance éhallénge. I therefore concur in the disbosifion of the case. But the
lead opinion “does nof stop there. inStead, it ‘addr.é‘s:sés a hybotheﬁcél 'quéstioﬁ of
constitutional dimension that has no plausible bearmgon the resolution of this case. And
not only does the lead opinion exceed its authority in arllsw'ei'in;g7 that ElueStion, it answers
vthe: question incorrectly. Because I disagree with these decisions, T decline tojoih the lead

opinion.

Brian K. Zahra

81 Hughes, 506 Mich at 538.
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STATE OF MICHIGAN

~ SUPREMECOURT

“PEOPLE OF THE STATE OF MICHIGAN; " *

Plaintiff- Appellant,
Gy T Nel 166923
MICHAEL GEORGIE CARSON, . |
T o

BERNSTEIN, J. (concurring in the result)” = - *°
I agree with this.Court’s decision to reverse the judgment of the:Court of Appeals
‘and remand to that same court for further proceedings because defendant’s ineffective-
assistance-of-trial-counsel claim fails under the standard set by. Strickland v-Washington,
466 .US 668; 104 S Ct 2052; 80 L Ed 2d 674.(1984). I write séparately;becau*sm like. Justice
ZAHRA, I disagree with the lead opinion’s decision to Teach the question of whether the
-search warrant at issue in this case was sufficiently particular to satisfy-the requirements of
the Fourth Amendment. Because this case is resolved on the threshold issue:of ineffective
assistance of trial counsel, I believe that this Court should refrain from opining on the
particularity issue, which was unpreserved. .
- As alongstanding. principle,_ this Court h;s- refused to “ ‘declare principles or rules
-of law that have no practical legal effect in the case before’ it.” -People v Richmond, 486
Mich 29, 34; 782 NW2d 187 (2010), quoting Federated Publications, Inc v Lansing, 467
Mich 98, 112; 649 NW2d 383 (2002), abrogated in part on other grounds by Herald Co,

Inc v Eastern Mich Univ Bd of Régents, 475 Mich 463 (2006). By addressing the Fourth



1o

@

Amendment particularity issu;a deépfte cor.l.cludiilg‘tha:c trial counsel’s performance was
reasonable, I fear that the analysis 1n Part I]I of the i:ead opinion constitutes mere dicta. See
People v Peltola, 489 Mich 174,190 n 32; 803 NWZdel_AO (2011), qqoting;WoldArchitects
& Engineers v Strat, 474 Mich 223, 232 n 3; 713 NW2d_7'50J(2:QO6_) (“Obiter dicta are not
binding precedent. Instead, they are statements that are unnecessary to determine the case
at hand and, thus, ‘lack the force of an adjudication.” ). |

The lead opinion states that its analysis does not constitute dicta “because the Fourth
Amendment issue is germane to our ultimate holding thét _de_fq_r_ldaqt’s counsel did not
perform ineffectively.” Ante at 9 n 10, citing Detroit v Mich Pub Utilities Comm, 288 Mich
267, 299-300; 286 NW 368 (1939). “Germane” is defined as “being at once relevant and
appropriate[.]” .Merriam-Webster’s Collegiate. Dictionary (11th 'ed). However, the lead
opinion concludes that defendant’s counsel was not unreasonable for failing to raise the
particularity: issue in light of the legal landscape at the'.time the instant case arose.
Therefore, this Court’s input on the particularity issue is not relevant and appropriate but
superfluous to its resolution of this'case.” Not only does it fail to practically influence the
outcome of the case, but there is also no manner in which discussion of the particularity
issue could influence the outcome of the case. It is categorically dictum.

While I do not necessarily disagree with the lead opinion’s ‘analysis of the
particularity issue, I would refrain from addressing this question until this Court is
presented with a case in which our resolution of this issue will-have the force of law.

Accordingly, I concur inthe result of the lead opinion.

Richard H. Bernstein



STATE OF MICHIGAN

SUPREI\{E COURT

"v.,'r}" AR

PEOPLE:-OF THE STATE OF MICHIGAN,

- Plaintiff-Appellant,.-:-
WV e s e vy L "No166923
MICHAEL GEORGIE CARSON,
Defendant-Appellee. -, - -~

BOLDEN, I. (concurrzng in part and dzssennng in part)

1 agree w1th the conclusion reached in the lead oplmon that the search Warrant in
this case violated the particularity requirement of the Four,th_ Arnendment. ; Howeyer, I
jrespectﬁally vd'rs_agree'vvith PartIV(C) of the lead 'Ophlion. That sect1on 'conc_lude_s that
de_fendant does not prevail on his cla_im“ of ineffe_ctii/e’ as"sistance “of counsel because he has
‘not establlshed that defense counsel’s perfonnance———the fallure to rnove to suppress the
cell—phone records mcludmg the: mcr1m1nat1ng text messages obtamed through the
deﬁment search Warrant—fell below an obJect1ve standard of reasonableness In ‘other.
Words the lead opinion concludes that defense counsel’s decision to not challenge the
ev1dence -obtamed ﬁom an msufﬁcrent_ly partlcular search warrant was _reasonable. :
 disagree., o |
In my Vie’wj t'he; :CT_Ourt' 'of Appeals rnaj o_rlty applied_ the p_roper analysis and 'reach_ed
’the appropnate conclusmn and 1ts de0151on 1s well-reasoned and supported by the whole

-record As the Court of Appeals recogmzed the Gmﬂ*er1 hearmg testlmony strongly

1 Peque v;Ginthér;_.39O Mich 436; 212 NW2d 922 (,19“73),' ‘



supports the panel’s conclusioﬁ that defenée co(méei’s “féilure to seek exclusion of the
phone’s contents was based on a Imsunderstandmg of the law rather than trial strategy,”
People v Carson, ___ Mich App __, ;  NW3d .. (February 15, 2024) (Docket |
No. 355925); slip op at 17, or, as the lead opinion puts it,-“an exercise of reasonable
professional judgment under the facts and circumstances that existed when the decision
was made,” ante at 30.2

I also believe that the Court of Appeals properly analyzed the. prejudice prong of
defendant’s ineffective-assistance- of—counsel cla1m See Carson -~ MlCh App at _ s

shp opat 18 (“Whlle the properly adm1tted ev1dence was persuaswe the tamted ev1dence

2 The lead opinion recognizes that “a motion to suppress based on the lack of particularity
in the search warrant at issue would not have been substantively meritless,” ante at 29, yet
nonetheless concludes that defense counsel’s failure to challenge the inadequate search
warrant “was not based on a nnsunderstandmg of the law as it existed at the time and may
be fairly characterized as an exercise of reasonable professional judgment under the facts
and circumstances that existed when the decision was made,” ante at 30. However, the
constitutional requirement that search warrants be sufficiently particular is longstanding,
and it is well settled that a search may not stand on a general warrant. See People v Musk,

221 Mich 578, 580-581; 192 NW 485 (1922) (“The constitutional requirement is a
description which particularly points to a definitely ascertainable place and so as to exclude
all others. The writ should not leave the place to be searched to the discretion of the officer;
and the modern authorities are unanimous in holding that a search warrant directing an
officer to search places generally is clearly illegal.”) (quotation marks and citation
omitted); see also People v Hughes, 506 Mich 512, 542; 958 NW2d 98 (2020), quoting
People v Herrera, 357 P3d 1227, 1228; 2015 CO 60 (Colo, 2015) (citing Herrera with
approval and summarizing its holding as follows: “[A]llowing a search of an entire device
for evidence of a crime based upon the possibility that evidence of the crime could be found
anywhere on the phone and that the incriminating data could be hidden or mianipulated
would ‘render the warrant a general warrant in violation of the Fourth Amendment’s
particularity requirement[ 1’ ). Moreover, this Court has recognized that a counsel’s error
or omission that is “inconsistent or based on a misunderstanding of the law” may be
sufficient to establish that their performance “fell below the objective standard of
reasonableness required by Strickland [v Washington, 466 US 668; 104 S Ct 2052; 80'L
Ed 2d 674 (1984)].” People v Yeager, 511 Mich 478, 491, 494; 999 NW2d 490 (2023).



was-essentially definitive. Indeed, defendant and [defendant’s romantic partner] each made

-several ‘statements, that could fairly be characterized as ‘confessions.”). To-demonstrate
prejudice, a defendant .must.establish that there exists:*“a reasonable probability that the
outcome would have been different” but for counsel’s error: - People v Trakhtenberg, 493
Mich 38, 51; 826 NW2d 136 (2012). A reasonable probability “is a probability sufficient
to undermine confidence in the .outcome.” People v Randolph, 502 Mich 1, 9; 917 NW2d
249 (2018) (quotation marks and citation omitted). I agree with the Court of Appeals
majority that defendant has shown a reasonable probability that the.result of the proceeding
would have been different had trial counsel moved to suppress the text messages. See
Carson, ___ Mich App at ___; slip-op at 18 (concluding that “a not guilty verdict would
have been shocking” when the text.messages are considered in-conjunction. with the
properly admitted evidence).

" Therefore, I would affirm the Court of Appeals’ decision as to defendant’s claim of
ineffective assistance of counsel. I would also affirm the Court of Appeals’ holding that
the good-faith exception to the exclusionary rule does not apply “because this was a facially
invalid _general warrant upon which no reasonable officer could have relied in objective
good faith.” Id.at __; slip op at 14. See also United States v Leon, 468 US 897, 923; 104
S Ct 3405; 82 L Ed 2d 677 (1984) (“[D]epending on the éi.ri}:pfr_‘lstahées;of the particular
case, a Warrant ma}’f Be so facially deficient—i.e., in failing to particularize fhe place to be
searched or the things to be seized—that the executing officers cannot reasonably presume
itto be valid.”). . = St

Additionally, T would .conclude that the severance doctrine:is indpplicable in this

case.” - Although' the prosecution did not raise this argument below, Judge REDFORD
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concluded that; “[t]o'the extent that the search warrant satisfied the Fourth-Amendment
only with respect to retrieval of the text messages; the constitutionally infirm portion of the
warrant could.be severed, allowing admissioi ‘of.the text messages.” *Carson, - . -*Mich
App at.: (REDFORD 'J., dissenting);-slip op-at I+ "wrmet vt Lo

In People v Keller, 479:Mich 467; 739 NW2d:505 (2007), when evaluating: the
constitutionality of a search warrant'issued to search a deferidant’s home. for evidence of
marijuana-manufacturing and distribution, this Cotirt hoted that even if there had not been
probable cause to suspéct illegal: distribution, the*part of the warrant addressing illegal
manufacturing would have been valid under the severarce doctrine, which provides that
“‘the infirmity of part 6f a warrant requires the siippression of evidence seized pursuarit to
that part of the warrant, but does not require the suppression of anything described in the
valid portion of the warrant . . . .” ” Id. at 478, quoting United States v Sells, 463 F3d 1148,

1150-(CA 10, 2006) (additional quotation marks and citation omitted). Determining

. ‘whether the severance doctrine applies is a “multiple-step analysis” -and requires the

following: -

* First the court must divide the warrant into categories. Then, the court must'
evaluate the constitutionality of each category. If only some categories are
‘constitutional, the court must detérmine if the valid categories aré
distinguishable from the invalid ones and whether the valid categories “make
up the great part of the warrant.” [Keller "479 Mich at 478-479, quoting Sells,
463 F3d at 1151.] S .

The Sells court also explained that “[i]f no part of the warrant particularly describes items

to be seized for which there is probable cause, then severance does not apply ... . .” Sells,

463 F3d-at.1151 (emphasis added). In this case, I would conclude that the severance

doctrine does not apply because the entire search-warrant failed to satisfy the particularity



requirement of the Fourth Amendment. In other words, there are no constitutional
categories or valid portions of the search warrant that may be severed. See id.; Keller, 479
Mich at 489 (M. F. CAVANAGH, J., dissenting), quoting United States v George, 975 F2d
72, 79-80 (CA 2, 1992) (“ ‘The [severance] doctrine is not available where no part of the
warrant is sufﬁéiently particularized, where no portion of the warrant may be meaningfully
severed, or where the sufficiently particularized portions make up only an insignificant or
tangential part of the warrant.’ ™).

Accordingly, while I agree with the analysis in Part IIl of the lead opinion, I
respectfully dissent from Part IV(C), and I'would affirm the Court of Appeals’ decision in
full.

Kyra H. Bolden

Hoop, J., did not participate because the Court considered this case before he
assumed office and because he was on the Court of Appeals panel.
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MALDONADO, J.

This case arises from a jury’s conclusion that defendant and his romantic partner, Brandie
DeGroff, stole nearly $70,000 from their neighbor’s safe. Thus, defendant was found guiity of
safe breaking, MCL 750.531, larceny of property valued at $20,000 or more, MCL 750.356(2)(a),
receiving or concealing stolen property valued at $20,000 or more, MCL 750.535(2)(a), larceny
from a building, MCL 750.360, and conspiracy to commit each of those offenses, MCL 750.157a.
Defendant was sentenced to serve concurrent terms of 10 to 20 years’ imprisonment for the safe-
breaking conviction, 9 to 20 years’ imprisonment each for the larceny-of-property and receiving-
or-concealing convictions, and 3 to 15 years’ imprisonment for the larceny-from-a-building
conviction, plus terms for each conspiracy conviction matching the sentence for its underlying
offense. At defendant’s trial, particularly damning was a series of text messages exchanged
. between defendant and DeGroff in which the couple made numerous references to the crimes for
which defendant was convicted. Police obtained these messages following a search of defendant’s
phone which was executed pursuant to a warrant. However, the warrant was not obtained until
after the phone was seized because the phone was seized incident to defendant’s arrest. Defendant
now raises numerous arguments, most of which framed as ineffective assistance of counsel,
regarding the initial seizure of the phone, the warrant supporting the search of its contents, and the
actual search of the phone.

As a threshold matter, we hold that it violates the prohibition against multiple punishments
for the same offense for a person to be convicted of both larceny and receiving or concealing stolen
property when the convictions arise from the same criminal act because a person who steals
property necessarily possesses stolen property. Furthermore, it is well established that a search



- made pursuant to a general warrant cannot stand; thus, we hold that-the warrant authorizing the
search of defendant’s cell phone violated the particularity requlrement because it authorized a
general search of the entirety of the phone’s contents. Finally, we hold that the fruits of this search
cannot be saved by the good faith exception to the exclusionary rule because the warrant was
plainly. invalid. Accordingly, we reverse each of defendant’s convictions and remand. for
additional proceedings. .Because these holdmgs are - sufﬁc1ent to wholly resolve this appeal and
provide guidance.on remand, we decline to address other various matters raised by defendant.

W&

.. 1 BACKGROUND
" A. UNDERLYING FACTS

Defendant and DeGroff were neighbors of Don Billings. Billings, due to his various health
problems, was planning to sell off much of his property so that he could eventually move in with
his brother. Defendant had experience with selling goods online, so Billings enlisted the assistance
- of defendant and DeGroff with selling his property in exchange for them receiving 20% of the
proceeds. Defendant was given keys to Billings’s home and was also granted license to look
through and rearrange much of Billings’s property. This operation was ongoing from the summer
of 2019 until September or October of the same year. :

Billings did not trust. banks S0 he stored hlS llfe $ savings, along with miscellaneous other
documents and valuable goods, in a pair of 40-year-old safes that he kept in his house. The cash
was estimated to equal more than $60,000, and it was in hundred-dollar-bills that were divided
into $1,000 bundles. The safes could be opened by combination or key, but Billings only used the
combination and could not remember-where in the house he stored the key. At some point after
defendant and DeGroff were no longer assisting Billings, he decided for no particular reason to
open the safes. However, he was not able to make the combinations work and ultimately needed
to elicit the assistance of a locksmith. Upon opening the safes, Billings discovered that all of the
cash was gone. Billings testified that between then and the last time he had opened the safe, only
defendant and DeGroff had access to them. However, he never gave them permission to open the
safes or attempt to sell any of the safes’ contents.

Other circumstantial evidence connected defendant and DeGroff to the theft of the contents
of the safes. For example, the police obtained records from a jewelry - store indicating that
defendant purchased a $1,490 wedding ring on August 6, 2019. The police also obtained a search
warrant for records regarding defendant’s and DeGroff’s joint bank account for each month from
October 2018 to November 2019. These records indicated that they had $283.13 in the account at
the end of July 2019; that they deposited a total of $9,300 in September 2019; and that their
September deposits exceeded every other month during that period by approximately $4,000.
However, defendant’s employer from April 2, 2019 until August 2, 2019 testified that defendant’s
net pay during that entire period was approximately $8,400. He further testified that defendant
quit because “he ran across some money and some valuables, gold I believe, in a locker that he
bought online, or. through some kind of a transactlon . 50, [defendant] had a.lot of money that
[sic] he didn’t need to work for a while, or somethmg A]an Olsen, who lived with and paid rent
to defendant and DeGroff from August 2018 until September 2019, testified that the couple was

, havmg financial difficulties and that he paid extra rent the final month he lived there to help them.


could.be

However, Olsen also testified that in August 2019, the couple began g'oing out “every night,” and
they would tell h1m that they were elther gettmg dmner or gomg to the casino. T ’

Fmally, the Slot Director for the Odawa’ ‘Casint:testified that the casino used p.ayers club
cards™ to track players’ earnings because once a-Gertain'threshold was exceeded the earnings were
subject to 1ncome taxation. He explamed that the machmes at the casino tracked the total money
$122,000 into the gaming machmes at the Odawa Casmo mcludmg approxnmately $57,000 in
August of that year. In 2019, defendant’s total fosses were approximately $5,000, including just
shy of $4,000 in losses from August of that year. Meanwhile, Brandy DeGroff put $47,619 into
gammg machines at the Odawa Casino in 2019, incliuding $12,919 in August. DeGroff lost $6,021
in 2019, including $2 368 in August.!

Defendant was arrested on Febmary 26, 2020 *Poli‘ce arrived at defendant’s home at
approximately 4:00 a.m., and defendant answered the door:wearing only shorts. Prior to escorting
him out, Detective Midyett allowed defendant to smoke:a cigarette and get dressed. . Detective
Midyett escorted defendant to his bedroom to get dressed; and while defendant was sitting on his
bed tying his shoes, Detective Midyett noticed “a cell phone connected to a charger nearby.
Detective Midyett asked defendant if the cell phone was his, defendant answered in the affirmative,
and the phone was seized. Later, police sought and obtained a warrant to search the phone’s
contents and discovered text messages exchanged between defendant and DeGroff that proved to
be crltlcal to the prosecutlon s case S

P

At the tnal the prosecution asked Detective Matt Leirstein to read from a text conversatlon
extracted from defendant s phone, dating from ‘August 5-6, 2019

Q [C]an you tell us who’s sendmg this text message"
A. This looks like it is from [defendant] -
Q Okay What does it say’7

A. “Don and Judy were mvestors in the stock market, complete records for
hundreds of thousands of dol1ars.’

| Q.. And what is [DeGroff’s] response L2

! At the time of the investigation, this author was employed-as the Chief Judge of the Tribal Court
for the Little Traverse Bay Bands of Odawa Indians; and as such; this author was the signatory of

- an order giving full faith and credit to a subpoena issued by the circuit court seeking these casino
records. The parties were notified of this connection to their case in writing on August 23, 2023,
and the parties were assured that this ministerial act in no way impacted the ability of this-panel to
fairly decide the issues before it. This Court did not receive any requests for this author’s recusal,
and any objections from defendant were affirmatively waived at oral arguments.
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.. A. “Wow that’s crazy. Have you found any.records of what’s in the space
yet?” )

And . .. what’s [defendant’s] response to that?
[Defendant’s] response is, “In the, what, yet'?” '

. And what does [DeGroff] say‘7 C

NSNS

“Lol, laugh out lbud, safe,” meaning, safe.

Q What 1s [déféhdaﬁf’s]"ré‘srp:‘o'nse to thatfext . . .2

A. “No. 'm guessing it"s _-ayllv on the 'c.o_mput._er.”

Q. How does [DeGroff] respond?. .

A. “I’'m turning it on . . . when I get to go up there again.”
0. And then what’s [defendant’s] response?

A. “ljust did.". . . Home screen says, ‘Welcome Dovr}.’;'}”’
0. .[DVeG:rqff"s]_‘ re_spo_nsq?. :

A. “Does it ask for security?”

Q. What does [defendant] say to that?

A. “No. Opens right up. There isn’t anything on it that I can see. You look
later. This is more your field.”

Q. The next text message that [defendant] sends to [DeGroff]—what does
that say?

A. “We need to go through those pennies. If there’s a 1943 copper penny
in there, it’s worth millions, these people said. ‘Also, the 1943s pennies can go for
twenty thousand dollars each—or, $20,000 each.” It doesn’t say dollars.

Q. What does [DeGroffJ say?

A. “Holly Molly! [sic] That’s a lot . . . of money.”

" 0. Alright. [Defendant’s] response?

A. “I’m thinking that these guys cashed out stocks, and whatnot, and
converted to cash and gold and silver in the safes.”



© Q. What’s thxs text message [defendant] sends to [DeGroff] at about 4 29
p.m. on August 5 .

A. “These are the kéys that you’re thinking are safe keys, I think that these
are lockbox keys from a bank ?

1 N - .
2 " . (TR

Q. And what’s [DeGroff’ s] response’7

A. “Might be.”

The prosecution later asked about an exchange between defendant and DeGroff from
August 13, 2019:

Q. And what does [defendant] say to [DeGroff]? " -

A. “T'm totally confused. Does he not know there’s a million dollars in
those safes?”

Q. And how does [DeGroff] respond?

A. “Ireally don’t think he does. I think he opened it up, .... threw that
money in there and closed it.”

The prosecution asked about an exchange between deferidant and DeGroff from September
2019: :

Q. ... Do you recall the testimony of Mr. Billings that he had confronted
the defendant about coins missing from the bedroom of his house?

A. Yes, 1do.
Q.. Alright. ‘When are the text messages . . . here, what’s the dates ?
A ... It’s gonna be September 15th, 2019 at 4 p.m.

| Q . The text message [’'m hlghhghtmg, th1s 1s from [defendant] to
[DeGroff] is that right? . o :

A. Correct.
Q. And what does it say?

A. “It amazes me that he’s worried about a few rolls of coins and never
went into the safes.”

BRI

Q. Goto page 6. This highlighted text from [defendant] to [DeGroff], when
was that sent?



A. Tt looks like, September 15th, 2019 at 10:12 p.m.. ...

0. Okay And what docs [defendant] say to [DeGroffJ in thrs text that I’
highlighting? U . , :

A. “He must’ve tried to get into the safe and couldn’t and then thought there |
~was a ton of money in that chest.”

F inally, the pros_ecutlon asked about a palr of exchanges between the couple from October
and November 2019 '

| Q. I want you 'to."r'e'ad for the jury the'text ‘message [defendant] sends
~ [DeGroff] on‘October 29 at about 4:15 p.m. . .". What did [defendant] say to her?

oo

' 'A “Yeah, righti ~~'It"s all you"ve' done is use me and cheat on me.”-
Q. . [DeGroff s] response .?

‘ A “nght Um, use you for what‘7 ‘Cause I haven t made any money or -
help-you steal sixty thousand dollars? And cheat? When? Tell me when Ihad the - -
opportunity to fucking cheat? You.are the one who didn’t work most of the summer.

and hasn’t held a s1ngle _|ob ?

Q L1ke you to read the text message the defendant sent [DeGroff] on .
November 24 at 10:51 a.m. ... What does [defendant] say to Brandy DeGroff in
this text message? c

_ A. “Ljust need to go. :..T’m always full of anger and everyone at home is
in line of fire and it’s not fair to all of you. It’s just best I, not, be there until I get".
some sort of help to-calm me and help me sleep. It doesn’t help that I’'m overly -
stressed over our finances. .. .1 wish now that I had a way to go:rob those entire
safes. Tomorrow I’m taking all that other money to the bank and just:deposit it
. Fuck chasing shit around. I’m trying to sell shit and bring money:- in but it’s. "~
not workmg I’m a mlxed ball of everythmg and I m gomg fuckmg crazy

B POSTCONVICTION HISTORY

Defendant was found guilty' as-described in the opening paragraph of this opinion, supra,
was sentenced in December 2020, and filed a claim of appeal in this Court on January 4, 2021. On
September 10, 2021, while this appeal was pending, defendant filed a motion for a new trial in the
circuit court. Defendant argued that his cell phone was seized pursuant to an impermissible
warrantless search; that the police impermissibly questioned defendant regarding his ownership of
the phone without having first issued Miranda* warnings; that the affidavit in support of the
police’s request for a search warrant was inadequate in that it failed to establish probable cause to

2 Miranda v Arizona, 384 US 436; 86 S Ct 1602; 16 L Ed2d 694 (1966)
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believe that the cell phone would contain relevant evidence; that the prosecution had impermissibly

~added charges in retaliation to defendant’s motion to suppress; and that defense counsel’s failure

to raise these issues constituted ineffective assistance of counsel. On October 21, 2021, the circuit
court ordered additional briefing, and on December 30, 2021, the trial court ordered a Ginther®
hearing.

The Ginther hearing was conducted on April 28, 2022, and ‘defendant’s trial attorney,
Duane Beach, testified extenswely regarding the matters raised in defendant’s motion. The
relevant details of Beach’s testimony are presented in Section 11, znﬁa of this opinion. At the
hearing’s conclusion, the court elected to engage in further deliberations. On May 17, 2022, the
circuit court issued a written opinion and order denying defendant’s motion for a new trial. In
relevant part, the court concluded that (1) Beach erred by fallmg to seek suppression of defendant’s
admission to police that he owned the cell phone, but this was harmless because the circumstantial
evidence of defendant’s ownership was overwhelming; (2) Beach should have filed a motion to
suppress the contents of defendant’s cell phone “if only to preserve the appeal,” but this error was
likewise harmless because even if the warrant was. deficient, the good faith exception to the
exclusionary rule would apply; (3) Beach’s decision not to file a motion to quash the amended
information was a reasonable strategic choice; (4) defendant’s evidentiary arguments were without
merit; and (5) defendant’s convictions of both larceny of stolen property and receiving and
concealing stolen property did not raise double jeopardy concerns.

Followmg the conclusmn of postconv1ct10n matters in the 01rcu1t court this appeal
proceeded. ‘

II. DISCUSSION

Defendant argues that finding him guilty of larceny and receiving and concealing stolen
property for the same act violated his double jeopardy rights. Defendant further argues that the
contents of his cell.phone were inadmissible because they were seized pursuant to a facially invalid
search warrant and that Beach rendered ineffective assistance by failing to seek exclusion pursuant
to these grounds. We agree. Because these conclusions are dispositive, we do not reach
defendant’s remalmng arguments

Claims of meffectlve assistance of counsel present mixed questions of fact and law. People
v Head, 323 Mich App 526, 539; 917 NW2d 752 (2018). Factual findings are reviewed for clear
error and legal conclusions are reviewed de novo. Id. Questions of constitutional law are reviewed
de novo. People v Herron, 464 Mich 593, 599; 628 NW2d 528 (2001). -

3 People v Ginther, 390 Mich 436; 212 NW2d 922 (1973).

.



" A. DOUBLE JEOPARDY

Defendant’s double jeooardy rights were violated because his convictions of larceny-and
receiving or conceahng stolen property arose from the same act—the theft of the money taken
. from Bllhngs s safe:* IR AR »

The Double Jeopardy Clauses of. ‘the federal and state Constltutrons proh1b1t placmg a
. criminal defendant twice.in jeopardy for.a-single offens,e - People v Booker (After Remand), 208
Mich App 163,-172; 527 NW2d 42 (1994), citing US.Const, Ams V, XIV and Const 1963, art 1,
§ 15. *The prohibition against double jeopardy provides three related protections: (1) it protects
against a second prosecution for the sameoffense after acquittal; (2) it protects-against a second
prosecution for the same offense after.conviction; and (3) it protects against multiple punishments
. for the same offense.” People v Nutt, 469 Mich 565, 574; 677 NW2d 1 (2004)

The Legislature retains the optlon however of pun1sh1ng a crime through creating the
possibility of multiple convictions and sentences stemming from a single criminal act. See People
v Wafer, 509 Mich 31, 38; 983 NW2d 315 (2022). Where the Legislature has not clearly indicated
its intent to allow cumulative punishments, it is necessary to “examine the abstract legal elements
of the two offenses, rather than the facts of the case, to determine whether the protection against
multiple punishments for the same offense has been violated.” . People v Dickinson, 321 Mich App
1, 15; 909 NW2d 24 (2017) (emphasis added). When applying the “abstract legal elements test,”
we are instructed to determine whether “each of the offenses for which defendant was convicted
has an element that the other does not.” People v Miller, 498 Mich 13, 19; 869 NW2d 204 (2015)
(quotation marks, citation, and alteration omitted). This test can be satisfied and dual convictions
may stand even if there is “a substantial overlap in the proof offered to establish the crimes.” Nutt,
469 Mich at 576, quoting Blockburger v United States, 284 US 299, 304; 52 S Ct 180; 76 L Ed
306 (1932)

Thrs issue was addressed more than 30 years ago when this Court dec1ded People v
Johnson, 176 Mich App 312; 439 NW2d 345 (1989), a case which defendant views as dispositive.
In Johnson, the defendant pleaded guilty to larceny of property worth more than $100 and
possession of stolen property worth more than $100 following the theft of 14 shirts from a store.
Id. at 313. To resolve the defendant’s double jeopardy argument, this Court inquired “into whether
the Legislature intended to authorize multiple’ punishment under different statutes for a single
criminal transaction.” Id. This Court concluded “that the Legislature did not intend to provide for
multiple punishment under both these statutes” because “the punishment provided by each statute
is exactly the same” and because “[e]ach statute prohibits conduct which violates the same social

4 Whl]e the discussion regardmg the contents of defendant s cell phone found in section 1LB, mfra
is sufficient to wholly adjudicaté this appeal, the double ‘jeopardy argument strll merits addressmg
because it will be an issue if defendant is tried again on remand. See People v Richmond, 486
Mich 29, 34-35; 782 NW2d 187 (2010) (explaining that an 1ssue is not moot if 1ts resolution will
have practical effects on the case). : .



norm: theft of property.” Id. at 314. This Court concluded that the purpose of the statutory
framework was “to enlarge the prosecutor’s arsenal to allow alternate charging and conviction of
a thief under either the larceny statute or the receiving and concealing statute. Defendant could
have been charged and convicted under elther statute for thls theft, but not under both of them.”
Id at 315 : : .

The prosecution reminds us that Johnson predates the conflict rule MCR 7.215(J)1), and
thus is not binding precedent. However, although “[d]ecisions published before November I,
1990, are not binding on this Court . - . , those decisions are'entitled to deference under traditional
principles of stare decisis and should not-be lightly disregarded.” People v Haynes, 338 Mich App
392,415 n 1; 980 NW2d 66 (2021).: We view Johnson’s reasoning as sound, and we reaffirm its
conclusion that the legislature did not intend for cumulative punishments pursuant to these two
statutes. The true problem with Johnson as it applies now is that, because of the state of double
jeopardy law at the time it was decided, it did not apply the abstract legal elements test. Thus; as
the law currently stands, Johnson’s analysis is incompléte. We therefore will finish what Johnson
started and apply the abstract legal elements test to these two statutes as they are currently written.

-We conclude that it is not possible for a person to be gullty of Jarceny w1thout also being
guilty of receiving or concealing stolen property;-therefore, the same act cannot give rise to
convxctlons for both crlmes MCL 7 50.356(1) prov1des o

A person who commits larceny by stealmg -any of the followmg property of
another person is guilty of a crime as provided in this-section:

(a) Money, goods or chattels.

(b) A bank note, bank bill, bond, promlssory note, due bill, bill of exchange.
or other bill, draft, order, or certificate.

(c) A book of accounts for or concerning money or goods due, to become
due, or to be delivered. :

(d) A deed or writing containing a conveyance of land or other valuable
contract in force. -

© A receipt, rel_ease,v or defeasance..
(f) A writ, process, or public record.
(g) Scrap metal.

On the other hand, MCL 750.535(1) provides: “A person shall not buy, receive, possess, conceal,
or aid in the concealment of stolen, embezzled, or converted money, goods, or property knowmg,
or having reason to know or reason to beheve that the money, goods, or property is stolen,
,embezzled or converted ” '

The catchall term “property” as it is used in MCL 750.535(1) subsurnes the entiré list
provided in MCL 750.356(1)(a)-(g). In other words, if a person steals one of the items articulated

0.



..in the list provided in MCL 750.356(1), then the person has necessarily stolen “money, goods, or
" property” as the term is used in MCL 750.535(1). Additionally, a person who steals necessarily
possesses the item that was stolen. Thus, a person who steals one of the items articulated by MCL
750.356(1) has necessarily . possessed stolen -money, goods, or property. Moreover, MCL
750.356(1)(a) establishes that stealing another’s money, goods, or chattels is a crime by itself;
Subsections (2) through (5) set forth different penalties depending on the value of the property
stolen, covering the whole gamut of possibilities, from under $200 under Subsection.(5), to
$20,000 or more under Subsection (2). Similarly, MCL 750.535(1) establishes that possessing
property actually or constructively known to be stolen is a crime by itself, and the subsections that
follow set forth different penalties depending on the value of the property stolen, covering values
from under $200 under Subsection (5), t0.$20,000 or more under Subsection (2)(a). This alignment
of statutory provisions thus guarantees that any theft pursuant to MCL 750.356 will constitute

possesswn of stolen property pursuant to MCL 750.535. : . : ‘

- For these reasons, we conclude that a person cannot be conv1cted of both larceny and
recelvmg or. concealing stolen property. as a result of the same criminal act. However, for the
purposes of this case, our analysis does not end here. . This was raised through the analytical
framework of ineffective assistance, and we still must establish whether defendant has established
ineffective assistance of counsel. = Little discussion is needed -to answer this question in the
affirmative. “To prevail on a claim of.ineffective assistance, a defendant must, at a minimum,
show that (1) counsel's performance was below an objective standard of reasonableness and 2)a
reasonable probability exists that the outcome of the proceeding would have been different but for
.trial counsel's errors.” - Head, 323 Mich App at 539 (quotation marks, citation, and alteration
omitted). Defense counsel erred by allowing defendant to be punished twice for the same offense,
and the outcome of the proceeding would have been different if not for this error-because it would
have prevented defendant’s conviction of one of these two offenses as well as the accompanying
conspiracy charge. Therefore, defendant’s double jeopardy argument establishes a claim of
ineffective assistance of counsel.

In conclusion, the constitutional double jeopardy protections bar defendant from being
_reconvicted of both larceny and. receiving or concealing, stolen property, as well as both
corresponding conspiracy charges, if he is tried again on remand.’ :

B. CONTENTS OF DEFENDANT'S CELL PHONE

The warrant authorizing a search of the contents of defendant’s cell phone was too broad
in violation of the particularity requirement, and the good faith exception is inapplicable to these

5 In other words, defendant can permissibly be convicted of conspiracy to commit larceny or

' consplracy to commit rece1v1ng or concealing stolen property but not both.” This is. because,
pursuant to the same analysis, a person cannot conspire to steal property w1thout also conspiring
to possess the same stolen property, soa conv1ctron of both would v101ate the constltutlonal double
jeopardy protections. -

_-10-



facts. Therefore ‘defense counsel’s failure to seek exclusron of the phone s contents for these

grounds was’ meffectlve a551stance warrantmg reversal

1. PARTICULARITY REQUIREMENT

"~ .The search warrant in this case was mvahd because it failed to partrcularly describe what

the pohce sought to search and seize.

s[Tjhe general rule is that ofﬁcers must obtain a warrant for a search to'be reasonable under
the Fourth Amendment.” People v Hughes, 506 Mich 512, 525; 958 NW2d 98 (2020). The
warrant requirement applies to searches of cell phone data. Id., citing Riley v California, 573 US
373; 134 S Ct 2473, 189 L Ed2d 430 (2014).  The Fourth Amendment only allows search warrants
“particularly describing the place to be searched, and the persons or things to be seized.” US
Const, Am IV. A substantially similar provision can be found in the Michigan Constitution. Const

1963, art 1 § 11.% “The purpose of the particularity requirement in the description of items to be

seized is.to provide reasonable guidance to the executing officers and to prevent their exercise of
undirected discretion in determining what is subject to seizure.” People v Unger, 278 Mich App
210, 245; 749 NW2d 272 (2008) (quotation marks and citation omitted). “A search warrant is
sufficiently particular if the description is such that the officer with a search warrant can, with
reasonable.effort; ascertain and identify the people and property subject to the warrant.” People v
Brcic,_MichApp -, ;  NW2d___ (2022) (Docket No. 359497); slip op at 4 (quotation
marks and citation omitted). Whether a warrant satisfied the particularity requirement depends on
“the circumstances and the types of items involved.” Unger, 278 Mich App at 245. It is “well
settled that a search may not stand on a general warrant.” People v Hellstrom, 264 Mich App 187,
192; 690-NW2d 293 (2004). In the context of cell phone data, the Michigan Supreme Court has
concluded that “allowing a search of an entire device for evidence of a crime based upon the
possibility that evidence of the crime could be found anywhere on the phone and that the
incriminating data could be hidden or manipulated would render the warrant a general

warrant . .. .” Hughes, 506 Mich at 542, quoting People v Herrera, 357 P3d 1227 (Colo 2015).

- In this case, the warrant itself described the “person, place, or thing to be searched” as the
“[c]ellular device belonging to [defendant] and seized from his person upon arrest.”’ The property
to be searched for and seized was described as follows:

¢ The Michigan Supreme Court has held that these two provisions are “to be construed to provide
the same protection” unless there is a “compelling reason to impose a different interpretation.”
People v Katzman, 505 Mich 1053, 1053; 942 NW2d 36 (2020) (quotatlon marks and citation
omitted).

7 When assessing whether the warrant suf_ﬁciently described the places to be searched and items
to be seized, we have not considered the contents of the supporting affidavit because the warrant
did not contain “appropriate words of incorporation” directing the officers to refer to the affidavit
during execution of the search. See Brcic, _ Mich App ___; slip op at 4 (quotation marks and
citation omitted). 0
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Any and all records or documents* pertaining to.the investigation of
Larceny in a Building and Safe Breaking. As used above, the term records or
: documents includes records or documents whrch were created mod1ﬁed or stored
of being read or, mterpreted by a computer In order to search for such items,
‘searching agents may seize and search the followmg cellular devices; Any [sic]
physical keys encryption devices and similar phy51cal items that are necessary to
gain access to the cellular device to be searched or are necessary to gain access to
the programs, data, applications and,information contained.on the cellular device(s)
to be searched; Any [sic] passwords, password ﬁles, test keys encryption codes or
other computer codes necessary to access the cellular devices, applications and.
software to be searched or to convert any data, file or information on the cellular
device into a readable form; This,[sic] shall .include thumb print and facial
recognition and or digital PIN passwords, electronically stored communications or
messages, including any. of the items to be found in electronic mail (“e-mail”). Any
. and all data including text messages, text/picture messages, pictures and videos,
address book, any data on the SIM card if applicable, and all.records or documents
which were created, modified, or stored in electronic or magnetic form and any
data, image, or information that is-capable of being read or interpreted by a cellular
phone or-a computer. >

Simply put, thrs was a general warrant that gave the pollce hcense to search everything on
defendant’s cell phone in the hopes of finding anything, but nothing in particular, that could help
with the investigation. This warrant did not place any limitations on the permissible scope of the
search of defendant’s phone. . The only hint of specificity was the. opening reference to “the
investigation of Larceny in a Building and Safe Breaking,” but this small guardrail was negated
by the ensuing instruction to. search for such items by searching and seizing the entirety of the
phone’s contents. :

The evidence clearly established that there was probable cause to believe that defendant
and DeGroff collaborated to break into Billings’s safe and steal its contents, which included his
entire life’s savings. Given the nature of defendant’s and DeGroff’s relationship, there was
likewise probable.cause to believe that defendant had used his phone to communicate with
.. DeGroff regarding these crimes. Therefore it would have been wholly appropriate to issue a
warrant authorizing the pohce to engage in a search.of the phone’s contents limited in scope to
correspondence between these two regardmg the crimes; this would include SMS messages,
internet-based messaging applrcat1ons such as Messenger or SnapChat direct messages sent
through social media platforms such as Instagram or Twitter, emails, and .other similar
. applications. The warrant that was actually issued placed no limitations on the scope of the search
- and authorized the police to search everything, spemﬁcally ‘mentioning photographs and videos.

Authorization for a search of defendant’s photographs and videos, despite there being no evidence
suggesting that these files would yield anything relevant, is partlcularly troubling in light of the
-tendency of people in our modern world to store compromising photographs and videos of
' 'themselves with romantic partners on their mobile devices. Moreover, people usually can d1rectly
~access file storage systems such as Dropbox and Google Drive directly from their phones, creatlng
a whole new realm of personal information that the police was given free license to peruse. The
pandemlc also saw the emergence of applications such as “BetterHelp” and “Talkspace” through
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which people can have text message-based sessions with their psychotherapists, and applications
such as" “M'yChart"’ allow mobile storage of detailed medical records as well as private
conversatrons ‘between patients and doctors. Simply put, this warrant authorized precisely the form

“wide-ranging exploratory searches the franters interided to prohibit.” ' Hughes, 506 Mich at 539
(quotation marks and citation omltted) Indeed ‘there are likely’ many people who would view an
unfettered search of the contents of their mobile device as more deeply violative of their privacy
than the sort of general search ofa home that the framers orlgmally mtended to av01d

We are living in a time durmg which it can be reasonably assumed that any given person
essentially has their entire life accessible from their- phones The Umtes States Supreme Court
commented on this fact when it declded Rzley

[T-]here is an element of pervasiveness that: characterizes -cell phones but not
physical records. Prior to the digital age; people did not typically carry a cache of
sensitive personal information with them as they went about their day. Now it is
:the person who is not-carrying a cell phone, with all that it contains, who is the
exception. ... A decade ago police officers searching an arrestee might have
~occasionally stumbled across a highly personal item such as a diary.” But those
discoveries were likely to be few and far between. Today, by contrast, it-is no
exaggeration to say that many of the more than 90% of American-adults who own
a cell phone keep on their person a digital record of nearly every aspect of their
lives—from the ‘mundaneto the mt1mate ‘[Riley, 573 US at 395 (citations
omltted)] U ' - o

- Thus, warrants for searching and seizing thie contents of a modem cell phone must be carefully
limited in scope. This isnot to say that the police must be told precisely what they are looking for
or where-t0 find it, but there must be guardrails in place. The warrant in this case authorized the
modern equivalent of the police combing through a person’s entire home in search of any evidence
that might somehow implicate the person in the crime for which they were a suspect.

- We are aware of no binding authority® discussing the’analysis of whether the language of
-a warrant authoring a search of cell phone data comports with the particularity requirement;
however, several other states have likewise concluded that ‘it is inappropriate for a warrant to
authorize an unfettered search of-a phone’s entire contents. For example, in State v Smith, 344
Conn 229, 250-252;278 A3d 481 (2022), the Connecticut Supreme Court concluded that a warrant
“which allowed for a search of the entire contents of the cell phone” was'invalid “because it did
not sufficiently limit the search of the contents of the cell phone by description of the areas within
the ‘cell phone to be searched, or by a time frame reasonably related to the crimes.” In State v
‘Bock, 310 Or App 329, 335; 485 P3d 931 (2021), the Oregon Court or Appeals concluded that a
“warrant that authorizes seizure of any item on a cell phone that might later serve” as evidence of

3 The specifics of the Michigan Supreme Court’s opinion in ‘Hughes are not entirely on point
‘because the Court was’éxamining whether the police, by examining the phone’s entire contents,
acted within scope of the warrant. See Hughes, 506 Mich at 539-550. In this case, the issue we
are discussing is' whether the scope of the warrant was too broad not whether the pohce acted
within the scope of the warrant.
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a crime “is tantamount to a general warrant.” Additionally, in. People v.Coke, 461 P3d 508, 516
(Colo 2020), Colorado’s Supreme Court invalidated a search warrant that allowed police “to search
all texts, v1deos pictures, contact lists, phone records, and any data that showed ownership or
possession.” Numerous other examples establish that many states have joined in our conclusion
that that the partrcularlty reqmrement disallows the issuance of warrants authorlzmg pollce to
search the entirety of a person’s cell phone contents for evidence of a particular crime; the massive
scale of the personal information people store on their mobile devices means that there must be
some limits to the scope of the search. See, e.g., Richardson v State, 481 Md 423, 468; 282 A3d
98 (Md Ct App 2022) (“Whlle reasonable minds may differ at times on whether a warrant is
sufficiently. particular, one thing is clear: given the privacy interests at stake, it is not reasonable
for an issuing judge to approve a warrant that simply authorizes police officers to search everything
on a cell phone.”); State v Wilson, 315 Ga 613, 615; 884 SE2d 298 (2023) (mvahdatmg warrant
that provided a “limitless authorization to search for and seize any and all data that can be found
on [the defendant’ s] cell phones”)

For these reasons, we conclude that the search warrant 1n this case did not satisfy the
particularity requirement.

2. GOOD FAITHEXCEPTION . - = ©

- The good faith exception to the exclusionary rule does not apply because this was a facially
invalid general warrant upon which no reasonable officer could have rehed in Ob_] ective good faith.

“The exc]usmnary rule is ajudicidlly created remedy that ongmated as a means to protect
“the Fourth Amendment right of citizens to be free from unreasonable searches and seizures.’
People v Hawkins, 468 Mich 488, 498; 668 NW2d 602 (2003). In general, this rule bars admission
of evidence that was obtained during an unreasonable search. Id. at 498-499. However, the
exclusionary rule has been “modified by several exceptions™ that allow such evidence to be
admitted under certain circumstances. Id. (citation omitted). The purpose of the exclusionary rule
is not “to ‘make whole’ a citizen who has been subjected to an unconstitutional search or seizure.
Rather,” the rule’s purpose is'to deter future police misconduct. -/d. at-499. For this reason, the
United States Supreme Court carved out the “good-faith”.exception to the exclusionary rule when
it decided United States v Leon, 468 US 897; 104 S Ct 3405; 82 L Ed2d 677 (1984). The good-
faith exception “renders evidence seized pursuant to an"invalid search warrant admissible as
substantive evidence in criminal proceedings where the police acted in reasonable reliance on a
presumptively valid search warrant that was later declared invalid.” People v Hughes, 339 Mich
App 99, 111; 981:N'W2d 182 (2021). This exception has also been recognized by the Michigan
Supreme-Court. People v Goldston, 470 Mich 523, 525-526; 682 NW2d 479 (2004). The rationale
behind this exception is that the exclusionary rule was crafted to deter police misconduct and
therefore should not: apply when a magzstrate made an error rather than the police. Hughes, 339
_MlchAppatlll : - A SR :

The good-faith exceptlon does not mean that ev1dence obtained pursuant to a search

~warrant -will always be admitted, and the United States Supreme Court explalned scenarios in
»which this exceptlon will not apply when it decided Leon: :
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Suppression . . . remains an appropriate remedy if the magistrate or judge
in issuing a warrant was misled by information in an affidavit that the affiant knew
~ was false or would have known was false except for his reckless disregard of the '
truth. The exception we recognize today ‘will also not apply in ‘cases where the
_ ‘issuing magistrate wholly abandoned his Judlmal role . . . ; in such circumstances,
no reasonably well trained officer should rely on the warrant Nor wouid an officer
manifest objective good faith in relying on a warrant based on anaffidavit so -
“lacking in indicid of probable cause as to render official bellef in its existence
" entirely unreasonable. Finally, dependirig ofi the 01rcumstances of the particular
~case, a warrant may be so" facially deficient=—i'e., in JSailing’ to particularize the
place to be searched or the things'to be sezzed—that the’ executmg officers cannot *
" reasonably presume it to be valid. [Leon, 468 US at 923 (citations omitted;
emphasis added).] ' ' o ’ ‘

There is little guidance offered by Michigan caselaw on the applicability of the good-faith
exception in the context of a search warrant violative of the particularity requirement. This Court
has suggested that a search warrant is “plainly invalid” if “it failed to describe the type of evidence
to be sought.” Brcic, ___ Mich App at ___; slip op at 4, quoting Groh v Ramirez, 540 US 551,
557; 124 S Ct 1284; 157 L Ed2d 1068 (2004). However, this statement was not made in the context
of a good-faith exception analy31s There is some guidance from other jurisdictions, but the results
are mixed. For example, .in chhardson, 48] Md at 470-472, the Maryland Court of appeals
concluded that the good-faith exception did apply, reasoning that the officers who executed the
warrant could not have known that it was impermissible to search the entire phone. However, in
Burns v United States, 235 A 3d 758 (DC-Ct App 2020), the District of Columbia Court of Appeals
concluded that the good-faith exception did not apply because of the obvious overbreadth of the
warrant. One difficulty -that arises when looking to other states for guidance is that there is
significant variance in the extent to which each state has adopted this exception to the exclusionary
rule. For example, ‘in State v McLawhorn, 636 SW3d 210, 245 (Tenn Ct Crim App 2020), the
Tennessee Criminal Court of Appeals concluded that the good-faith exception did not apply in a
case in which a warrant impermissibly authorized “an unfettered search of all data on the
Defendant’s cell phone,” but Tennessee had only adopted a limited version of the good-faith
exception that applied.to “evidence which had been seized in accord with binding precedent
existing at the time,” cases involving technical flaws to otherwise valid warrants, and cases
involving negligence as opposed to “systemic error or reckless disregard of constitutional
requirement.” Id. (quotation marks and citation omitted). In Michigan, while there is no caselaw
suggesting that our good-faith exception is coextensive with its federal counterpart, there likewise
appears to be no-caselaw restricting its applicability in manners not present in federal caselaw.

We conclude that the warrant in this specific case was so facially deficient by virtue of its
failure to particularize the places to be searched and things to be seized that the executing officers
could not have reasonably presumed it to be valid. See Leon, 468 US at 923. As discussed in
detail in section II.A, supra, this case involved a general warrant authorizing a search of the
phone’s entire contents for any incriminating evidence. It is common knowledge that people store
an incredible amount of personal data on their phones, and the prohibition against general warrants
is long-established. The plainly invalid breadth of this warrant is further evidenced by the fact that
the police ultimately seized approximately 1,000 pages of personal information from defendant’s
phone that consisted of all of its contents. No officer could reasonably have believed that such a
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- far-reaching search complied with the constitutional demand for particularity: Lack of good-faith
- is further evidenced by the affidavit submitted by the police when they sought the search warrant
because.the police made no secret of their intent to engage ina ﬁshmg CXpedlthIl In partlcular

‘the following paragraph is alarming: = crurig b : :

Records created by mobile communication devices can also assist law
. enforcement:in. establishing communication: activity/behavior, patterns, anomalies,
- patterns of'life and often the identity of the device user. This is most effectively -
‘accomplished :by-reviewing a larger. segment-of records rangmg pnor to and after
- the 1n01dent uitder- 1nvest1gat10n 1f p0551b1e : :
The preparmg ofﬁcer essentlally admltted knowledge of the breadth of personal mformatlon
available on modem cell phones as was detalled above,? and stated his intent to comb through all
of it. o : ATTREIE S : ~
To be clear, we do not hold that\_sear,c.hes executed pursuant to a warrant that is defective
by virtue of allowing an overly broad search of a person’s cell phone can never be saved by the
good-faith exception. However, given the particularly egregious facts of this case, we conclude
that the good faith exception does not apply, and the contents of defendant’s cell phone should not
have been admitted at his trial. ”

3 INEFFECTIVE ASSISTANCE

~ Reversal of defendant’s convrctlon is warranted because defense counsel ] fallure to ‘seek
exclusion of the cell phone’s contents on this basis constituted defectlve representatlon and there
is a reasonable probability that the outcome of defendant’s trial would have been different but for
defense counsel’s error. :

Lot

The Sixth Amendment of the United States Constitution guarantees that criminal

defendants receive effective assistance of counsel. Strickland v Washzngton 466 US 668, 687-
688; 104 S Ct 2052; 80 L Ed2d 674 (1984), Michigan’s Constltutlon affords this right. the same
level of protectlon as the United States Constitution. People v chkens, 446 Mich 298, 318-320;
521 NW2d 797 (1994). Accordingly, “[t]o preva11 on a claim of meffectlve assistance, a defendant
must, at a_minimum, show that (1) counsel's performance was below an objective standard of
_reasonableness and (2) a reasonable probablhty exists that the outcome of the proceeding would
“have | been different but for trial counsel's érrors.” Head, 323 Mich App at 539 (quotation marks,
* citation, and alteration omitted). “[A] . reasonable “probability is a probability sufficient to
"undermlne conﬁdence in the outcome.” People v Randolph 502 Mich 1, 9; 917 NW2d 249 (201 8)
" This Court presumes counsel was effect1ve and defendant carries a heavy burden to overcome this
presumption. Head, 323 Mich App at 539.

_ ‘As discussed above, the contents of defendant’s cell phone were inadmissible’ because the
) warrant’s total failure to comply w1th the partlculanty requlrement rendered it facially invalid.
_ Desprte thls defense counsel did not move for the exclusron of the cell phone records on thls ba51s

% See section IL.A, supra.
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Such matters are presumeéd to.be an exercise of reasonable trial strategy by defense counsel, People
v Traver, 328 Mich:App 418, 422-423; 937 NW2d 398 (2019), but after reviewing the record, we
conclude that the presumption has been overcome. Defense counsel did not-have a valid strategic
reason for failing to seek exclusion of the cell phone’s contents as violative -of the particularity
requlrement

~ s

Attorney Beach testlﬁed about thls issue at the Gznther hearmg Beach described portions
of the warrant’s supporting affidavit.as “weasel language” and acknowledged that.the warrant
authorized seizure of all of the phone’s contents; but-he:did not believe suppression on this basis
would have been warranted because it “got really specific towards the end.”. Beach explained why
he did not file a motion to suppress the contents of the cell phone in addltlon to his motron to
"suppress the phone itself: a n : L .

Well, because the Afﬁdavrc was fine. I—I thought in my mind that [the tr1al
judge erred by not granting the motion to suppress the cell phone] . ... [A]nd then
I look at this search warrant, and frankly, this search warrant probably provides a
basis to look for that cell phone. And after that, the content of the cell phone is
basically pro forma. I’m surprised it said as much as 1t d1d If they got the cell
phone, they’re going to look at it. o : :

Beach appeared to be suggesting a mistaken belief that once the police had a lawful basis for
seizing the phone they also had the right to search the entirety of its contents. Therefore, once he

failed to convince the court that the warrantless seizure of the device itself was unlawful, he did

not seem to believe he had any recourse. In other words, Beach’s failure to seek exclusion of the
phone ] contents was based on a mlsunderstandlng of the law rather than trlal strategy.

Turning to the second prong, it is not difficult for us to conclude that there is a reasonable
probability that the trial would have had a different outcome had the contents of the cell phone not
been admitted.!” We acknowledge that there was persuasive circumstantial evidence outside of
the phone’s contents connecting defendant to the crimes. The properly admitted evidence
established that defendant did not have a significant source of income when he began selling
property for Bllhngs and that he and DeGroff only had $283.13 in their joint bank account at the
end of July 2019. ‘However, in ‘September 2019, not long before Billings discovered that the
contents of the safes were missing, defendant deposrted nearly $10,000 into the bank account he
shared with DeGroff, and in August 2019 defendant put $57,000 into the gaming machines at the
Odawa Casino. Also, defendant quit his job and told his boss that he no longer needed the work
because he had found valuables in a locker he purchased online. Moreover, Billings testified that
only defendant and DeGroff could have accessed the safes during the perlod when they were

12 Indeed, even the trial court, following the Ginther hearing, described “[t]he contents of the
phone—specifically the text messages” as “integral to the Prosecutor’s case” and opined that there
was “a reasonable probability that the outcome of the trial would have been different” if the
phone’s contents had been excluded. The reason the court did not grant a new trial, however was
due to its erroneous conclusion that the good-faith exception applied.
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emptied. This evidence was sufficient to prove beyond a reasonable doubt that defendant and

DeGroff conspired to steal the contents of Billings’s safe.!'

_ While the properly admitted evidence was persuasive, the tainted evidence was essentially
definitive. Indeed, defendant and DeGroff each made several statements that could fairly be
characterized as confessions. For example, on August 5, defendant sent DeGroff a text telling her
_ that he believed he had found keys to the safes. On August 13, defendant told DeGroff that there
was “a million dollars in those safes,” and DeGroff speculated that Billings just “threw that money
in [the safe] and closed it.” On October 29, DeGroff insinuated that she helped defendant “steal
sixty thousand dollars.” On November 24, defendant wished he “had a way to go rob those entire
safes.” The value of these text messages to the prosecution’s case-in-chief, other persuasive
evidence notwithstanding, cannot be overstated.

Had the jury been presented only the properly admitted evidence, a guilty verdict would
have been unsurprising. When this evidence is taken in conjunction with the text messages, a not
guilty verdict would have been shocking. Therefore, we conclude that there is a reasonable
probability that the outcome of the proceeding would have been different if not for Beach’s
mistakes.

III. CONCLUSION

Defendant’s convictions are reversed. We remand for additional proceedings consistent
with this opinion. If defendant is retried, evidence regarding the contents of defendant’s cell phone
shall not be admitted. Additionally, defendant shall not be reconvicted of both larceny of property
valued at $20,000 or more and receiving and concealing stolen property valued at $20,000 or more.
Nor shall defendant be convicted of the corresponding conspiracy counts for both of those charges.
We do not retain jurisdiction.

/s/ Allie Greenleaf Maldonado
/s/ Noah P. Hood

! Indeed, given the strength of the properly admitted evidence, it is not obvious that the outcome
of this appeal would be the same if we were reviewing through a different reversal standard, such
as plain error or harmless error, rather than the Strickland “reasonable probability” test.
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