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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
'EASTERN DIVISION AT COLUMBUS
TIMOTHY SIMMS,
Petitioner, . Case No. 2:22-cv-474

-VS- -+ ' District Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz

WARDEN, Grafton Correctional
Institution,

Respondent.

REPORT AND RECOMMENDATION

This habeas corpus case,‘ brought pro se by Petitioner Timothy Simms pursuant to 28
U.S.C. § 2254, is before the C'ourt for decision on the merits on the Petition (ECF No. 4), the State
Court Record (ECF No. 15), the Respondent’s Return of Writ (ECF No. 16), and Petitioner’s Reply
(ECF No. 17). The case has recently been transferred to the undersigned to help balance the

Magistrate Judge workload in the District.
Litigation History

On July 15, 2009, a Franklin County Grand Jury indicted Simms on six counts of rape (Counts
1-6), six counts of sexual battery (Counts 7-12), three counts of gross sexual imposition (Counts 13-
15), one count of tampering with evidence (Count 16), and one count of disseminating matter harmful

to juveniles (Count 17)(Indictment, State Court Record, ECF No. 15, Ex. 1). After a jury trial, Simms

APPENDIX A
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was found guilty of all the counts of rape, sexual battery, and gross sexual ir’np'oéition. (Exhibit 4,
Verdict Forms) He was sentenced to an aggregate sentence of life without parole. |

On direct appeal Simms’ conviction was afﬁrmed but the case was remanded for re-
sentencmg. State v. Simms, 2012-Ohio-2321 (Ohio App. 10® Dist. May 12, 2012). The Ohio
Supreme Coﬁﬁ declined jurisdiction over a further appeal. State v. Simms, 132 Ohio St. 3d 1534
(2012). |

On September 23, 2011, while the appeal was still pending, Simms filed a petition for post-
conviction relief under Ohio Revised Code § 2953.21. The trial court denied the Petition on
November 10, 2011 (Decision and Entry, State Court Record, ECF No. 15, Ex. 18).

~ After resentencing, Simms appealed to the Tenth District which again remanded for

resentencing. No further appeal resulted from this re-sentencing, but Simms filed a motion for
new trial on November 20, 2018, the gravamen of which was that the victim recanted her trial
testimony. /d. at Ex. 27. In a published decision, the Franklin County Common Pleas Court denied
the motion. State v. Simms, 2020 Ohio Misc. 4826 (Mar. 12, 2020). The Tenth District Court of
_ Appeals affirmed. State v. T.S., 2021-Ohio-2203 (Ohio App. 10% Dist. Jun. 29, 2021), and the

exercise of further appellate jurisdiction was declined. 164 Ohio St. 3d 1449 (2021). je pfﬁ?g 0 A %

Simms filed his Petition for habeas corpus on June 16, 2022, by depositing it in the prison
mailing system that date. He pleads the following grounds for relief:

Ground One: Custodial interrogation, Miranda rights violation
interrogation was coersive (sic) false confession given.

Supporting Facts: Sue Simms my wife was ordered out of the
house and told to stay there until the police was done talking to me.
The police ordered her out. My brother and sister were detained in
the middle of the street off the property. There were police cars at
either end of my street, and cars in my driveway blocking my vehicle
and my wife’s vehicle. Two officers in my house with guns, at the
end of the interrogation, one officer said to the other “check and
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make sure that she is still in the back yard ? My miranda Rights were
never read to me.

While interrogating Simms, the officers did-ask three times weather
[sic] or not Simms had rapped [sic] his daughter. I said no twice.

The third time that they asked me. I told them they had to be more
specific. The officers got angry and told me that they were not
going to tell me what Elizabeth had said, but they did anyway. They
used such terminology as, Just tell us the truth and we will know if
this is just a misunderstanding or not. Just tell us the truth and
we can help you. Just tell us the truth or you can call your daughter
a liar. Just tell us the truth and we will go easy on you. This
along with my mental state of mind- at the time netted a false
confession.

During the trial Officer Mcguire was asked about his training as a
special victims unit officer. He was asked if he was a false
confession expert and he said that he was. He was then asked if he
could tell weather [sic] or not my confession was false. He stated at
that time he could not tell.

Tim Pearce appeallate [sic] attorney from Franklin County public
defenders wrote in a motion for a new trial that he found my
interrogation to be custodial and very persuasive.

Ground Two: Ineffective assistance of trial counsel

Supporting Facts: Did not motion to suppress interrogation tape,
Did not motion for alibi, did not place the defendant on the witness
stand, did not show any evidence during the trial to allow the
defendant to testify on his own behalf. Did not put any defense
witnesses on the stand, except for the defendants [sic] wife who only
testified for about fifteen minutes. She stated her name and relationship
to the defendant, were [sic] she was working, her hours, she was then
asked how often did we get to see Elizabeth, half way through her
statement prosecution objected and defense attorney rested his ca[se.]

Ground Three: Prosecutor misconduct

Supperting Facts: The victim in this case was 10 years old at the
time of the trial. Chris brown did take her into his office without an
attorney or a guardian with her and instructed her as to what to say
during the trial. Sheryl Prichard contacted Shelley John and
instructed her to withhold evidence from an investigator. (sic) She
also contacted McVay elementary where Elizabeth attended school
and instructed them to withhold Elizabeth’s attendance, school
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records from an investigator. She did this twice to the school, the
second time she said that the school was to ignore the subpoena.

Ground Four: Judicial rmsconduct prejudice and blases

Supporting Facts: Judge threw a.temper tantrum on a public
elevator at the start of the trial and also in the middle of the trial.

- Telhng people what he was going to do to me. inoppreate [sic] jury
instruction, can’t seem to pass sentence as it was written. Chastised
the defendants (sic) family not just once but several times, whe[n]
the victim chose to recant her story he threatened her with perjury
charges for what she said as a ten year old little gir], after prosecutor
told her what to say. Tampered with transcripts, Testimony has been
altered. Falsifyed [sic] legal documents, Falsely accused the
defendants mother and wife of wrong doing, Personal threats were
made to the defendant himself.

(Petition, ECF No. 4).
Analysis

Statute of Limitations

In the Antiterrorism and Effective Death Penalty Act of 1996 (Pub. L. No 104-132, 110
Stat. 1214)(the "AEDPA"), Congress enacted a one-year statute of limitations for habeas corpus

cases. That statute is codified at 28 U.S.C. § 2244(d) and 28 US.C. § 2244(d) provides:

(1) A 1-year period of limitation shall apply to an application for a
writ of habeas corpus by a person in custody pursuant to the
Jjudgment of a State court. The limitation period shall run from the
latest of —
(A) the date on Wthh the judgment became final by the
conclusion of direct review or the expiration of the time for
seeking such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the

4
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» Constitution or laws of the United States is removed, if the
applicanf ‘was preven’tedvfrom filing by such State action;

© the date on whlch the constltutlonal rlght asserted was -
initially recognized by the Supreme Court, if the right has
been newly recognized by the Supreme Court and made
retroactlvely applicable to cases on collateral review; or
(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the
exercise of due diligence.
(2) The time dunng which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent
judgment or claim is pending shall not be counted toward any period
of limitation under this subsection.

In the Return of Writ, Respondent argues that Petitioner’s Grounds One, Two, Thr‘ee, and
any portion of Ground Four relating to events at trial are barred by this statute of limitations
(Return, ECF No. 16, PagelD 1'46ll).. Respondent calculates that the conviction became final on
direct review on May 30, 2014, which was the last day on which Simms could have appealed from
the second re-sentencing. When he did not appeal by that date, the statute began to run and expired
one year later on May 30, 2015. Simms did not file his new trial motion until November 20,2018,
more than three years after the statute had run.

In his Reply, Simms does not respond at all to the statute of limitations defense and it is
well taken. Any claims arising out of the trial must be dismissed with prejudice as barred by the
statute of limitations. That plainly bars Grounds One, Two, and Three, and those portions of
Ground Four which are clearly pleaded as having happened at the time of trial, to wit, (1) the
judge’s “tantrum” before and during trial; (2) inappropriate jury instructions.

Petitioner provides no time references for the other claims in Ground Four. Challenged by

the standard form of habeas petition to state why his Petition is timely, he writes:
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I have filed a number of appeals, a motion for new trial, a recantment

[sic] from the witness, Tim Pierce's investigation and waiting time

for him to get done with what he had to do and court decisions all

took time.
(Petition, ECF No. 4, PageID 36). This also provides no timeline for occurrence of the remaining
Ground Four claims.

Federal courts have an obligation to construe pro se pleading liberally. Haines v. Kerner,

404 U.S. 519 (1972); Urbina v. Thoms, 270 F.3d 292, 295 (6 Cir. 2001). The Magistrate Judge
will therefore construe Petitioner’s remaining Ground Four claims as arising from the new trial
proceedings which concluded March 12, 2020. Any judicial misconduct rising to the level of a
constitutional violation would have occurred by that date. Therefore, as to the statute of
limitations, Simms is entitled to March 12, 2020, as the start date under 28 U.S.C. § 2444(d)(1)(4).
Under § 2244(d)(2) the time is tolled until appeals from denial of new trial were concluded. That
date is June 8, 2021, when the Supreme Court of Ohio declined to review the new trial decision.

The statute would thus have expired June 8, 2022. Because Simms did not file until June 16, 2022,

all of his remaining claims in Ground Four are also barred by the statute of limitations.

Conclusion

Based on the foregoing analysis, all claims made in the Petition are barred by the statute of
limitations and should be dismissed with prejudice. Because the limitations defense is dispositive
of all claims, it is unnecessary to provide analysis of Respondent’s other defenses, including
particularly procedural default based on res judicata, or of the merits of Simms’ claims. It is
therefore respectfully recommended that the Petition be dismissed with prejudice. Because

reasonable jurists would not disagree with this conclusion, it is also recommended that Petitioner
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be denied a certificate of appealability and that the Court certify to the Sixth Circuit that any appeal

would be objectively frivolous and should not be permitted to proceed in forma pauperis.

June 20, 2023.

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written objections to the
proposed findings and recommendations within fourteen days after being served with this Report
and Recommendations. Because this document is being served by mail, three days are added under
Fed.R.Civ.P. 6, but service is complete when the document is mailed, not when it is received. Such
objections shall specify the portions of the Report objected to and shall be accompanied by a
memorandum of law in support of the objections. A party may respond to another party’s
objections within fourteen days after being served with a copy thereof. Failure to make objections
in accordance with this procedure may forfeit rights on appeal. #

s/ Michael R. Merz
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

TIMOTHY SIMMS,

Petitioner, : Case No. 2:22-cv-474

-Vs- - District Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz

WARDEN, Grafton Correctional
. Institution, '

Respondent.
SUPPLEMENTAL REPORT AND RECOMMENDATION

This habeas corpus case, brought pro se by Petitioner Timothy Simms pursuant to 28
U.S.C. § 2254, is before the Court on Petitioner’s Objections (ECF No. 22) to the Magistrate
Judge’s Report and Recommendations (the “Report,” ECF No. 21) recommending dismissal.
District Judge Sargus has recommitted the case for reconsideration in light of the Objections (ECF
No. 23).

The Report recommends dismissing .the entire Petition as barred by the statute of
limitations. For purposes of applying that statute, the Report distinguishes between claims arising
from the trial and those arising from new trial proceedings. Specifically, Grounds One, Two,
Three, and the claims of judicial misconduct that the judge threw a tantrum at the time of trial and
gave erroneous jury instructions were found to have become final on May 30, 2014, the last day
on which Simms could have appealed from his second re-sentencing (Report, ECF No. 21, PagelD
1508). The Report concluded the statute of limitations on those claims expired one year later on

)
i 1

APPENDIX B
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May 30, 2015. Id. -An.y judicial misco_ﬁduct which occurred in connection with the new trial
pro_c‘eedings Would have happened by the conclusion of those procegdinés oh March 20, 2020.
The éf)peal from that denial became final June 8, 2021, and the stamte therefore ran June 8, 2022,
a week before Simms.ﬁled his Petition. Id. "

| Respondent pleaded the statute of limitations as a bar in the Return of Writ and Simms
made no response in his Traverse. Under those circumstances, the arguments he now makes that
the Petition was timely Caﬂ be treated as waived. The failure to file specific objections is a waiver
of right to raise issues on appeal. Thomas v. Arn, 474 U.S. 140 (1985); Alspugh v. Mcconnell, ‘643
F.3d 162, 166 (6" Cir. 2011); Cowherd v. Million, 380 F.3d 909, 912 (6% Cir. 2004); Mattox v.
City of Forest Park, 183 F.3d 515, 519 (6" Cir. 1999); Miller v. Currie, 50 F.3d 373, 380 (6" Cir.
1995); United States v. Walters, 638 F.2d 947 (6" Cir. 1981). For the sake of completeness, this
Supplemental Report will analyze the merits of the Objections.

Simms raises three objections to the Report which will be considered in turn.

First Simms objects the Magistrate Judge miscalculated the date on which the new trial
proceeding became final (Objections, ECF No. 22, PageID 1511). The Report concluded that any
asserted judicial misconduct occurring during the new trial proceedings would have ocqurred
before March 20, 2020, the date those proceedings concluded in the trial court (Report, ECF No.
21, PagelD 1509). The Report rioted that Ohio Supreme Court review of those proceedings was
declined June 8, 2021, and that the statute would have begun to run that date and expired a year
later on June 8, 2022. Id Simms asserts, in contrast, that the new trial direct appeal was not
decided until June 28, 2021, and the Ohio Supreme Court did not decline appellate jurisdiction

under September 28, 2021 (Objections, ECF No. 22, PagelD 1511).

Simms’ first objection is well taken. The Report actually found the Common Pleas Court



Case: 2:22-cv-00474-EAS-MRM Doc #: 24 Filed: 07/11/23 Page: 3 of 6 PAGEID #: 1519

denied the new trial motion March 12, 2020 (Report, ECF No. 21, PageID 1505, citing State v.
Simms, 2020 Ohio Misc. 4826 (Franklin Cty CP, Mar. 12, 2020)). The Court of Ap_peais afﬁrm_e_ci
State v. T.S., 2021'—0hi0-2203 (Ohio App. 10th Dist. Jun. 29, 2021). Finally, the Supreme Court
of Ohio declined appellate teview, State v. T.S., 164 Ohio St. 3d 1449 (2021).. The Ohio Supreme
Court acted September 28, 2021, so the Petition herein, insofar as it raises issues relgted to the new
trial motion, is in fact timely. That portion of the Report recommending dismissal on statute of
limitétions grounds of constitutional claims relating to the new trial motion is WITHDRAWN.
The Magistrate Judge apologizes to the Court and to the Petitioner for his error in this regard.

Simms’ second objection is to dismissal of Grounds One, Two, and Thr¢e and that portion
of Ground Four relating solely to trial matters on a limitations basis (Objections, ECF No. 22,
PagelD 1512-14). He asserts that the evidence presented in the new trial proceedings constitutes
newly discovered evidence of the prior constitutional violations and, in any event, show that he is
actually innocent, which would excuse any failure to timely file. 7d.

Simms does not try to separate the evidence which he says is newly discovered from
evidence he clearly had at the time of trial, but such a distinction is necessary to evaluate his claims.
His First Ground for Relief is that he was coefcively interrogated without compliance with
Mirandav. Arizona, 384 U.S. 436 (1966), but all that facts on which he relies or could rely for that
claim were known to him at the time they happened. His Second Ground for Relief all relies on
things which occurred at trial which he knew of at the time. His Third Ground for Relief is for
prosecutorial misconduct, but he does not indicate when he learned of any of this conduct. His
Fourth Ground for judicial misconduct suffers from the same deﬁcienc_}y:. if this evidence is newly
discovered, when did he discover it? Extension of the statute of limite;}tiohs on the basis of newly-

discovered evidence depends on when and how the evidence was discovered.
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In his Objections, Simms -claims for the first time the benefit of the actual innocence
exception to the statute of limitations. The controlling precedent on this point is now the Supreme

Court’s decision in McQuiggin v. Perkins, 569 U.S. 383 (2013).

[Alctual innocence, if proved, serves as a gateway through which a
petitioner may pass whether the impediment is a procedural bar, as
it was in Schlup and House, or, as in this case, expiration of the
statute of limitations. We caution, however, that tenablé actual-
innocence gateway pleas are rare: “[A] petitioner does not meet the
threshold requirement unless he persuades the district court that, in
light of the new evidence, no juror, acting reasonably, would have
voted to find him guilty beyond a reasonable doubt.” Schlup, 513 U.
S.,at 329, 115 S. Ct. 851, 130 L. Ed. 2d 808; sec House, 547 U. S.,
at 538, 126 S. Ct. 2064, 165 L. Ed. 2d. 1 (emphasizing that the
Schlup standard is “demanding” and seldom met). And in making
an assessment of the kind Schlup envisioned, “the timing of the
[petition]” is a factor bearing on the “reliability of th[e] evidence”
purporting to show actual innocence. Schlup, 513 U. S., at 332, 115
S. Ct. 851, 130 L. Ed. 2d. 808.

X % X

[A] federal habeas court, faced with an actual-innocence gateway
claim, should count unjustifiable delay on a habeas petitioner’s part,
not as an absolute barrier to relief, but as a factor in determining
whether actual innocence has been reliably shown.

McQuiggin v. Perkins, 569 U.S. 383, 386-87 (2013).
In Souter v. Jones, 395 F.3d 577 (6 Cir. 2005), the Sixth Circuit held Congréss enacted
the statute of limitations in 28 U.S.C. § 2244(d)(1) “consistent with the Schlup [v. Delo] actual

innocence exception.” The Souter court also held:

[I]f a habeas petitioner "presents evidence of innocence so strong
that a court cannot have confidence in the outcome of the trial unless 1
the court is also satisfied that the trial was fiee of nonharmless
constitutional error, the petitioner should be allowed to pass through i
the gateway and argue the merits of his underlying claims." Schlup
v. Delo, 513 U.S. 298, 316 (1995)." Thus, the threshold inquiry is
whether "new facts raise[] sufficient doubt about [the petitioner's]
guilt to undermine confidence in the result of the trial." Jd. at 317.

4 i
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To establish actual innocence, "a petitioner must show that it is more
likely than not that no reasonable juror would have found petitioner
guilty beyond a reasonable doubt." Id. at 327. The Court has noted
that "actual innocence means factual innocence, not mere legal
insufficiency." Bousley v. United States, 523 U.S. 614, 623, 140 L.
Ed. 2d 828, 118 S. Ct. 1604 (1998). "To be credible, such a claim
requires petitioner to support his allegations of constitutional error
with new reliable evidence -- whether it be exculpatory scientific
evidence, trustworthy eyewitness accounts, or critical physical
evidence -- that was not presented at trial." Schlup, 513 U.S. at 324.
The Court counseled however, that the actual innocence exception
should "remain rare" and "only be applied in the 'extraordinary
case." Id. at 321.
Souter v. Jones, 395 F.3d 577, 590 (61 Cir. 2005).

Simms has not previously argued that his new evidence shows he is actually innocent in
terms of the Schlup gateway. His “Answer to Respondent’s Answer” argues he should have been
found not guilty by discussing the weight to the evidence and inferences to be drawn from it and
not by pointing to anything new (ECF No. 17). In his Motion for Leave to File a Delayed Motion
for New Trial, the new evidence on which Simms relies is the purported recantation of her trial
testimony by E.J.}, the victim (State Court Record, ECF No. 15, Ex. 27). The trial judge did not
find the recantation credible. Id. at Ex. 32. Given the circumstances in which the recantation
occurred and the length of time between the purported recantation and its presentation to the courts,
this Court is not persuaded the recantation meets the Schlup requirements for proving actual
innocence.

In sum, the initial Report is withdrawn as to its recommendation for dismissing the claims
relating to the motion for new trial. Those claims will be treated in a separate report. Petitioner’s

objections to dismissal of the trial related claims (Grounds One, Two Three and two sub-claims in

Ground Four) should be overruled and those claims dismissed on limitations grounds.

! The Maglstrate Judge uses initials here although the victim’s name is spelled out in the Motion. The purpose is to
protect the privacy of victims of sexual abuse.
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Tuly 11, 2023.

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written objections to the
proposed findings and recommendations within fourteen days after being served with this Report
and Recommendations. Because this document is being served by mail, three days are added under
Fed.R.Civ.P. 6, but service is complete when the document is mailed, not when it is received. Such
objections shall specify the portions of the Report objected to and shall be accompanied by a
memorandum of law in support of the objections. A party may respond to another party’s
objections within fourteen days after being served with a copy thereof. Failure to make objections
in accordance with this procedure may forfeit rights on appeal. #

s/ Michael R. Merz
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

TIMOTHY SIMMS,
Petitioner, ¢ Case No. 2:22-cv-474

- vs - District Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz

WARDEN, Grafton Correctional
Institution,

Respondent.

REPORT AND RECOMMENDATIONS

This habe.as corpus case is before the Court on Petitioner’s Objections (ECF No. 25) to the
Magistrate Judge’s Report and Recémmendations (ECF No. 24) recommending dismissal. District
Judge Sargus has recommitted the case for reconsideration in light of the Objections (ECF No.
26).

The undersigned had previously recommended dismissing the entire case as barred by the
statute of limitations. As to the claims arising from adjudication of Petitioner’s new trial motion,
that recommendation has been withdrawn (ECF No. 24, PageiD 1519). This Report will analyze
those claims on the merits.

As to the remaining claims arising at the time of trial, Petitioner has objected to their

dismissal on statute of limitations grounds and his objections will be treated here as well.

APPENDIX C
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Claims Arising at Trial

Ground One, Two, Three, and that portion of Ground Four that relates to actions that
occurred at trial were found to be barred by the statute of limitations because the Petition was filed
more than a year after conclusion of review on direct appeal. Petitioner objected that he had newly-
discovered evidence of unconstitutional conduct and he was also exempt from the limitations
statute because he was actually innocent. The Supplemental R&R rejected those arguments
because Petitioner did not disclose when he had learned of the new evidence and his evidence of
actual innocence did not meet the standard of Schlup v. Delo, 513 U.S. 298, 319 (1995)(ECF No.

24).

First Objection

Petitioner’s first objection is to the Magistrate Judge’s conclusion that he waived any
objection to Respondent’s statute of limitations defense by omitting it from his Reply. The
substance of the objection is that the Magistrate Judge cited cases in which litigants were found to
have waived objections to a Magistrate Judge’s report and recommendation by not objecting. The
referenced citations are Thomas v. Arn, 474 U.S. 140 (1985); Alspugh v. Mcconnell, 643 F.3d 162,
166 (6m Cir. 2011); Cowherd v. Million, 380 F.3d 909, 912 (6t Cir. 2004); Mattox v. City of Forest
Park, 183 F.3d 515, 519 (6m Cir. 1999); Miller v. Currie, 50 F.3d 373, 380 (6t Cir. 1995); United
States v. Walters, 638 F.2d 947 (6u Cir. 1981), and they do indeed refer to failure to object to a
report and recommendations which is not what happened here. Rather, Respondent pleaded an
affirmative defense — expiration of the statute of limitations — in the Return and Petitioner made

no response to that defense in his Reply. As Petitioner correctly points out, he was under no duty
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to file a reply at all, so his failure to respond to the limitations assertion does not forfeit his right

to have that question decided on the merits.
Second Objection

Petitioner’s Second Objection is “The Magistrate erred as a matter of law in holding that,
because ‘the trial judge did not find the recantation credible’, it cannot constitute sufficient
evidence to support an actual innocence gateway claim.”™ (Objections, ECF No. 25, PagelD 1525,
citing “R&R 5, PagelD 1521%).

This objection misstates the holding of the R&R. In discussing Petitioner’s actual
innocence claim, the Magistrate Judge merely noted as a matter of fact that the trial judge had
found the recantation was not credible. That was not a clearly erroneous factual finding: the trial
judge did indeed find the recantation not to be credible:

Here, the Court finds the victim's 2014 deposition in which she
purports to recant her trial testimony is not credible and would not
materially affect the outcome of the trial. At the time of the
deposition, the victim was still a minor and was unrepresented by
legal counsel. Additionally, present at the deposition was
Defendant's mother who at the time was the victim's source of
shelter, money, and transportation. Beyond these inherent issues
with the depdsition, the Court cannot overlook Defendant's own
statements to the police as well as the victim's disclosures to CAC
and depictions of sex toys at the tender age of nine. All of which

point to Defendant's guilt. Accordingly, the Court finds the 2014
deposition of the victim is insufficient to warrant a new trial.

(Decision and Entry, State Court Record, ECF No. 15, Ex. 32, PagelD 711-12; emphasis in
original).

The Magistrate Judge did not find the trial judge's conclusion on credibility to be
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dispositive per se, but a factor which this Court could consider in making its own actual innocence
finding: “Given the circumstances in which the recantation occurred and the length of time
between the purported recantation and its presentation to the courts, this Court is not persuaded
the recantation meets the Schlup requirements for proving actual innocence.” (R&R, ECF No. 24,
PagelD 1521).

There was no error of law in considering the trial judge’s finding of lack of credibility as a
factor. Courts considering questions of credibility later in a case’s chronology often give weight
to prior findings of lack of credibility by fact finders who have actually observed a particular
witness and Petitioner cites no authority to the contrary.

Petitioner objects to the bases cited by the Magistrate Judge for rejecting the purported
actual innocence showing, to wit, the circumstances in which the recantation occurred and the
length of time between recantation and presentation to the courts, by claiming that was all caused
by the improper conduct of the prosecutor and the trial judge.

[T]he record establishes that any delay in attempting to present the

recantation to the trial court is wholly attributable to improper

conduct on the part of the prosecutor in intentionally interfering with

said presentation and to the collusion in such interference by the trial

court by issuing threats of prosecution against the recanting witness

prior to even hearing the recantation or the circumstances attendant

thereto, which collusion and interference are the subject of issues

before this Court that the Magistrate seeks to insulate from federal

review.
(Objections, ECF No. 25, PagelD 1526-27). Petitioner gives no references at all to where the
record supposedly establishes this misconduct, despite Judge Silvain’s Order that record references
must be given with PagelD numbers (See ECF No. 9). Petitioner specifies some of the conduct of

which he complains in his Reply, but gives no record references there either (See ECF No. 17,

PagelD 1494-85).
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The facts of the purported recantation are recited by the Ohio Tenth District Court of
Appeals in its decision affirming the denial of a new trial:

{15} On July 18, 2014, E.J., her mother, and paternal grandmother
met with T.S. [Petitioner]'s attorney, Tim Pierce, at his office, where
E.J. answered questions under oath. Her answers recanted all of the
trial testimony that had incriminated her father. She remembered
saying "[sJome" but "[n]ot all" of the things that she had testified to
but denied that her father had ever touched her "in a sexual manner
at any time." (July 18, 2014 E.J. Dep. at 10.) She denied that her
father had ever touched her. exposed himself to her, forced her to
perform oral sex on her [sic], shown her a pornographic movie,
ejaculated on her, or shown her or engaged in any act involving an
enema or a paddle. Id. at [1-14. E.J. said that she only saw the
contents of the black briefcase once, "but all [she] saw was papers."
Id. at 13. She had no memory of drawing a picture of the briefcase
or its contents at Children's Hospital. /d. at 17.

{76} E.J. said that the prosecutor had "explained to [her], like, what
to say really.” Id. at 18. She explained that she made the allegations
because she "didn't want to go over to [her] dad's anymore" because
her mom had been "really sick," she "didn't want to leave her," and
“it was really boring over there when he lost his job." /d. at 19. She
claimed that some of the allegations were based on accusations that
a friend had made about her own father and that "the other parts
came from" the television shows "Family Guy, and Adult Swim, and
American Dad, and Special Victims Unit." /d. at 19-20. E.J. stated:
"I didn't know he was going to go to jail at all. Like, I had no clue. 1
just thought 1 was going to be taken away from him and 1 was just
going to stay with mom." /d. at 23. She denied that she was lying in
order to get her father out of prison. Id. at 24. E.J. stated multiple
times that no one had forced, coerced, or threatened her in order to
recant her trial testimony. /d. at 7-8, 25, 31.

(Decision, State v. T.S.. State Court Record, ECF No. 15, Ex. 37, PagelID 819, ef seq.)

| After the trial judge heard of the recantation, he granted Petitioner’s motion for leave to
file a delayed motion for new trial and appointed an attorney to represent E.J. When the actual
delayed motion for new trial came on for hearing. E.J. retracted her recantation and declined to
testify on advice of counsel concerning her Fifth Amendment privilege. /d. at 9 8.

The chronology of events relating to the recantation is important. Simms was indicted July
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15, 2009, for sexual misconduct with his daughter, E.)., assertedly occurring between November
2008 and June 2009. Trial occurred in October 2010. The deposition at which E.J. formalized her
recantation 6ccurred July 18, 2014, nearly four years later. Petitioner did not move for a new trial
until November 20, 2018, more than four years later, during which time Petitioner was imprisoned.

Thus the circumstances of the recantation — in a deposition conducted by her father’s
lawyer with the Defendant’s mother present and later retracted - and the delay in presenting it to
the trial court — more than four years — make the recantation less than persuasive to the Magistrate
Judge as proof of actual innocence.

In the first place, “Recanting affidavits and witnesses are viewed with extreme suspicion.”
United States v. gf/%; F.3d 636, 645 (6" Cir. 2001):United States v. Chambers, 944 F.2d
1252, 1264 (6™ Cir. 1991); sce also United States v. Lewis, 338 F.2d 137. 139 (6" Cir. 1964). Even
if accepted, recantation of trial testimony is generally not sufficient to grant habeas relief absent
constitutional error. Welsh v. Lafler, 444 Fed. Appx. 844, 850 (6" Cir. 2011).

Secondly. a recantation is unlike the types of evidence usually presented to show accrual
innocence, “exculpatory scientific evidence, trustworthy eyewitness accounts, or critical pﬁysical
evidence,” Schiup, 513 U.S. at 324.

Third, the Supreme Court has expressly endorsed considering delay in presenting the new
evidence as a factor in determining its reliability:

[A] federal habeas court, faced with an actual-innocence gateway
claim, should count unjustifiable delay on a habeas petitioner’s part,

not as an absolute barrier to relief, but as a factor in determining
whether actual innocence has been reliably shown.

McQuiggin v. Perkins, 569 U.S. 383, 386-87 (2013).
tn sum, Petitioner’s new evidence of actual innocence — a retracted recantation of the

victim’s trial testimony - is insufficient to overcome the bar of the statute of limitations as to
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claims raising at trial.

Claims Arising from the New Trial Proceedings

The Magistrate Judge originally recommended that the entire Petition be dismissed as
barred by the statute of limitations. However, that recommendation has been withdrawn as to
claims in Ground Four arising from the new trial proceedings. Ground Four in its entirety reads:

Ground Four: Judicial misconduct; prejudice and biases.

Supporting Facts: Judge threw a temper tantrum on a public
elevator at the start of the trial and also in the middle of the trial.
Telling people what he was going to do to me. inoppreaté [sic] jury
instruction, can’t seem to pass sentence as it was written. Chastised
the defendants (sic) family not just once but several times, whe[n]
the victim chose to recant her story he threatened her with perjury
charges for what she said as a ten year old little girl, after prosecutor
told her what to say. Tampered with transcripts, Testimony has been
altered. Falsifyed [sic] legal documents, Falsely accused the
defendants mother and wife of wrong doing, Personal threats were
made to the defendant himself.

(Petition, ECF No. 4).

Respondent asserts merits review of Ground Four is barred by Petitioner's failure to fairly
present these claims of judicial bias and misconduct to the Ohio courts (Return, ECF No. 16,
PageiD 1488-89).

The procedural default doctrine in habeas corpus is described by the Supreme Court as
follows:

In all cases in which a state prisoner has defaulted his federal claims
in state court pursuant to an adequate and independent state
procedural rule, federal habeas review of the claims is barred unless

the prisoner can demonstrate cause of the default and actual
prejudice as a result of the alleged violation of federal law; or
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Conclusion

Based on the foregoing analysis, the Magistrate Judge respectfully recommends the
Petition herein be dismissed with prejudice. Because reasonable jurists would not disagree with
this conclusion, it is also recommended that Petitioner be denied a certificate of appealability and
that the Court certify to the Sixth Circuit that any appeal would be objectively frivolous and should
not be permitted to proceed in forma pauperis.

August 1, 2023.

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written objections to the
proposed findings and recommendations within fourteen days after being served with this Report
and Recommendations. Because this document is being served by mail, three days are added under
Fed.R.Civ.P. 6, but service is complete when the document is mailed, not when it is received. Such
objections shall specify the portions of the Report objected to and shall be accompanied by a
memorandum of law in support of the objections. A party may respond to another party’s
objections within fourteen days after being served with a copy thereof. Failure to make objections
in accordance with this procedure may forfeit rights on appeal.

s/ Michael R. Merz
United States Magistrate Judge
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*

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

TIMOTHY SIMMS,
Petitioner, < Case No. 2:22-cv-474

- Vs - District Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz

WARDEN, Grafton Correctional
Institution,

Respondent.

SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus case was brought pro se by Petitioner Timothy Simms to obtain relief
from his conviction for multiple rapes of his minor daughter. He pleads four Grounds for Relief
which relate to error committed in connection with his trial, except that several sub-claims in
Ground Four relat.e to his motion for new trial. The Magistrate Judge has recommended that all
claims rela\ted to the trial be dismissed as barred by the statute of Iimitatibns and that claims arising
from the new trial proceedings be dismissed as procedurally defaulted.

Most recently Petitioner has timely objected (ECF No. 36) to the August 1, 2023, Report
and Recommendations (ECF No. 27). District Judge Sargus has recommitted the case for
reconsideration in light of those Objections (ECF No. 38).

To overcome the statute of limitations defense, Petitioner relies on his claim of actual

‘nocence which in turn relies on the victim's purported recantation of her trial testimony. The

Magistrate Judge concluded the recantation. which happened many years after the trial and was

I

'APPENDIX D
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not presented to the state court until many years after that, was not the type of evidence of actual
innocence called for by Schlup v. Delo, 513 U.S. 298, 319 (1995). to wit, “exculpatory scientific
evidence, trustworthy eyewitness accounts, or critical physical evidence -- that was not presented
at trial." The Magistrate Judge also relies on the victim’s failure to affirm her recantation under
oath and subject to cross-examination at the time of the new trial hearing.
Petitioner's First Objection is that the Magistrate Judge did not find the recantation credible
(Objections, ECF No. 36, PagelD 1562-64).!
Franklin County Common Pleas Judge Holbrook tried the case and also heard the evidence
on the new trial motion. He found the recantation not credible, writing:
Here, the Court finds the victim's 2014 deposition in which she
purports to recant her trial testimony is not credible and would not
materially affect the outcome of the trial. At the time of the
deposition, the victim was still a minor and was unrepresented by
legal counsel. Additionally, present at the deposition was
Defendant's mother who at the time was the victim's source of
shelter, money, and transportation. Beyond these inherent issues
with the deposition, the Court cannot overlook Defendant's own
statements to the police as well as the victim's disclosures to CAC
and depictions of sex toys at the tender age of nine. All of which
point to Defendant's guilt. Accordingly, the Court finds the 2014
deposition of the victim is insufficient to warrant a new trial.
(Decision and Entry of March 12, 2020, State Court Record, ECF No. 15, Ex. 32, PagelD 711-12).
Petitioner objects to the Magistrate Judge's reliance on that finding because he claims the
whole new trial proceeding was unconstitutional, marked by both judicial and prosecutorial
misconduct. But he never assigned either prosecutorial misconduct or judicial bias as error on

appeal from denial of the new trial motion, thereby failing to give the Ohio courts an opportunity

to consider that claim. From reading the record. the Magistrate Judge finds no prosecutorial or

' Petitioner offers no precedent for finding a recantation is the type of evidence of actual innocence that will satisfy
Schlup.

o
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judicial miscbnduct which would somehow render the trial judge’s credibility finding suspect.
Instead Petitioner puts those labels on appropriate behavior of the judge to warn the victim of the
possible legal consequences of recanting her prior sworn testimony. |

The test for evaluating new evidence of actual innocence is whether that evidence,
combined with what the jury heard, makes it “more likely than not that no reasonable juror would
have found petitioner guilty beyond a reasonable doubt." Schlupat 327. The victim had made her
recantation at a “deposition” of which the State was not notified. making it uncross-examined
hearsay. When given an opportunity to repeat her recantation at the new trial hearing four years
later, she declined to take the stand on advice of counsel. While she did not actually take the stand
to invoke her Fifth Amendment privilege, her appointed attorney made clear the basis of her
refusal.

The Sixth Circuit has held “[r]Jecanting affidavits and witnesses are viewed with extreme
suspicion.” United States v. Willis, 257 F.3d 636, 643 (6" Cir. 2001); United States v. Chambers,
944 F.2d 1252, 1264 (6" Cir. 1991); see also United States v. Lewis. 338 F.2d 137, 139 (6" Cir.
1964). Standing alone, recantation of trial testimony is generally not sufficient to grant habeas
relief absent constitutional error. Welsh v. Lafler, 444 Fed. Appx. 844, 850 (6™ Cir. 2011). Asa
general matter, reviewing courts are usually deferential to credibility findings of bfact finders —
judges or juries — who have actually seen the witnesses in person. Simms has given no persuasive
reason why this Court should not follow that usual practice, especially when it took four years to
obtain the recantation and then another four years to present it to the state courts.

In addition to his unavailing actual innocence claim, Simms asserts that the new evidence

presented at the time of the new trial motion supports his claims related to trial. If true, this is
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irrelevant. Discovery of new evidence does not reopen the statute of limitations.?
The Magistrate Judge also concluded Ground Four as it relates to the new trial proceedings
is procedurally defaulted because Ground Four was never fairly presented to the state courts as a
federal constitutional claim. Simms claims he did fairly present these claims, quoting his brief on
appeal from denial of the new trial:
In the instant case Simms issued a subpoena for E.J. yet the trial
court prevented counsel from calling EJ. to the witness stand.
Furthermore, the trial court did not conduct a colloquy, did not
inform E.J. of counsel’s questions, and did not inquire whether E.J.
would assert her Fifth Amendment right as to all questions asked.
Moreover because E.J. did not take the witness stand, she did not
directly assert her Fifth Amendment right.
(Objections, ECF No. 36, PagelD 1568, quoting Appellant’s Brief at PagelD 746). Simms adds
that while the claims may be “inartfully pleaded?,” they are “sufficiently articulated to put the state
court on notice of the constitutional dimension of the issue and to provide an opportunity to correct
it. Id.
A claim is fairly presented if the petitioner
(1) relied upon federal cases employing constitutional analysis; (2)
relied upon state cases employing federal constitutional
analysis; (3) phrased the claim in terms of constitutional law or
in terms sufficiently particular to allege a denial of a specific
constitutional right; or (4) alleged facts well within the
mainstream of constitutional law.
Hand v. Houk. 871 ¥.3d 390. 418 (6th Cir. 2017). In arguing the assignment of error in question,

Simms® counsel says nothing about judicial prejudice as opposed to claiming error in the manner

in which the subpoena was quashed. Nothing about the prosecutor is said at all, much less that he

2 Even if the statute did not begin to run until Petitioner obtained the deposition in 2014, it would have run a year later.
28 U.S.C. § 2244(d)2)(D).

* Note that for this pleading, Simms cannot claim the pro se privilege of liberal construction because he was
represented by counsel on this appeal.
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engaged in misconduct of a constitutional magnitude.

Instead, counsel argued Simms had been deprived of due process, a fair hearing, and his
right to. compulsory process (Brief at PagelD 722). By themselves the words “due process™ and
“fair trial” do not fairly present any issue. Merely using talismanic constitutional phrases like “fair
trial” or “due process of law™ does not constitute raising a federal constitutional issue. Slaughter
v. Parker, 450 F.3d 224, 236 (6" Cir. 2006); Franklin v. Rose, 811 F.2d 322, 326 (6" Cir. 1987);
MeMeans v. Brigano, 228 F.3d 674, 681 (6™ Cir. 2000), citing Petrucelli v. Coombe, 735 F.2d
684, 688-89 (2™ Cir. 1984).

The record makes clear Simms was not deprived of his right to compulsory process. The
subpoena for E.J. was issued and not quashed prior to the hearing — she was present. The fact that
she heeded her counsel’s advice and did not take the stand did not deprive Simms of compulsory
process. That right does not trump a witness’s privilege against self-incrimination under the Fifth
Amendment. The trial judge could have forced her to take the stand and invoke the privilege, but
to what end? The fact that a trial judge in a very busy jurisdiction — Franklin County — proceeded
summarily to recognize the privilege deprived Simms of nothing to which he was constitutionally
entitled. And even if it was error, it was not the kind of error that provesjudicia.l prejudice, a claim

Simms did not make in the Tenth District Court of Appeals.
Conclusion
Having reconsidered the case in light of the instant Objections, the Magistrate Judge again

recommends that it be dismissed with prejudice. Because reasonable jurists would not disagree

with this conclusion, it is also recommended that Petitioner be denied a certificate of appealability

L
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and that the Court certify to the Sixth Circuit that any appeal would be objectively frivolous and
should not be permitted to proceed in forma pauperis.
September 18, 2023.

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b). any party may serve and file specific, written objections to the
proposed findings and recommendations within fourteen days after being served with this Report
and Recommendations. Because this document is being served by mail, three days are added under
Fed.R.Civ.P. 6, but service is complete when the document is mailed, not when it is received. Such
objections shall specify the portions of the Report objected to and shall be accompanied by a
memorandum of law in support of the objections. A party may respond to another party’s
objections within fourteen days after being served with a copy thereof. Failure to make objections
in accordance with this procedure may forfeit rights on appeal. #

s/ Michael R. Merz
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

TIMOTHY SIMMS,
Petitioner, ¢ Case No. 2:22-cv-474

-Vs- District Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz

WARDEN, Grafton Correctional
Institution,

Respondent.

DECISION AND ORDER

This habeas corpus case, brought pro se by Petitioner Timothy Simms, is before the Court
on Petitioner’s Motion to Proceed to Hearing and Judgment (ECF No. 45).

The first branch of the Motiqn asks the Court to convene an evidentiary hearing. However,
the Supreme Court has severely limited the authority of District Courts to hold such hearings and
has largely confmed us to deciding cases entirely from the state court record. Cullen v. Pinholster,
563 U.S. 170 (2011). Pinholster was cited to Petitioner in the Magistrate Judge’s denial of his
Motion to Expand the Record (ECF No. 42), but Pinholster applies also to motions under Rule 8
of the Rules Governing § 2254 Cases.

The second branch of the Motion seeks expedited consideration of the merits of the case.
The undersigned has filed Reports and Recommendations on the merits which are ripe for Judge
Sargus’s consideration. This case is therefore pending for final decision by Judge Sargus in the

ordinary course of the Court’s business.

APPENDIX g
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The Motion is denied.

May 13, 2024.

s/ Michael R. Merz
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

TIMOTHY SIMMS,
Petitioner, : :  Case No. 2:22-cv-474
-Vs- District Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz
WARDEN, Grafton Correctional
Institution,

Respondent. '
%
DECISION AND ORDER DENYING MOTION FOR RECUSAL
-—__——_————-—_———_—*__——_____——
This habeas corpus cas~e, brought pro se by Petitioner Timothy Simms, is before the Court

on Petitioner’s Affidavit of Bias and Motion for Recusal secking the recusal of Magistrate Judge

Michael R. Merz from further involvement in this case (ECF No. 49).
Applicable Legal Standard

Simms purports to bring this Motion under both 28 U.S.C. § 144 and 28 U.S.C. § 455.
Two different standards apply to recusal under those two statutes. Under 28 U.S.C. § 144 the party
seeking disqualification must make an affidavit of personal bias or prejudice, accompanied by his
counsel's certificate that the affidavit is made in good faith. When a party is proceeding pro se, no
counsel's certificate is required. While the affidavit is directed in the first instance to the judicial

officer sought to be disqualified, if it is timely and legally sufficient, recusal is mandatory; the

APPENDIX F
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truth of the facts set forth in the affidavit are not drawn in question, but only their legal sufficiency.
13A C. Wright, A. Miller, and E. Cooper, FEDERAL PRACTICE AND PROCEDURE: JURISDICTION AND
RELATED MATTERS 2D, §§ 3541, et seq., particularly § 3550. To be legally sufficient under § 144,
assertions in an affidavit must be definite as to time, place, persons, and circumstances. Berger v.
United States, 255 U.S. 22 (1921). Such detail is necessary to prevent abuse of § 144. Grimes v.
United States, 396 F.2d 331 (9th Cir. 1968). One distinguished court has held that the appropriate
level of detail is the same as required in a bill of particularé. United States v. Mitchell, 377 F.
Supp. 1312 (D.D.C. 1974)(Sirica, J.), aff'd. sub. nom. United States v. Haldeman, 559 F.2d 31
(D.C. Cir. 1976).

Under 28 U.S.C. § 455, different procedure is applicable: no motion or affidavit is required,
since the statute places a burden on a judge to disqualify himself or herself sua sponte. There is
no timeliness requirement. Roberts v. Bailar, 625 F.2d 125, 128 (6™ Cir. 1980). The Court,
moreover, need not accept as true the factual statements in the affidavit if one is filed. Phillips v.
Joint Legislative Committee on Performance and Expenditure Review of Mississippi, 637 F.2d
1014, 1019, n.6 (5% Cir. 1981).

The standard applied in evaluating recusal motions is an objective one. "[W]hat matters is
not the reality of bias or prejudice, but its appearance." Liteky v. United States, 510 U.S. 540, 548
(1994). A federal judicial officer must recuse himself or herself where "a reasonable person with
knowledge of all the facts would conclude that the judge's impartiality might reasonably be
questioned. This standard is not based 'on the subjective view of a party,™ no matter how strongly
that subjective view is held. United Statesv. Nelson, 922 F.2d 31 1,319 (6" Cir. 1990), cert. denied
499 U.S. 981 (1991); Hughes v. United States, 899 F.2d 1495, 1501 (6™ Cir. 1990); Wheeler v.

Southland Corp., 875 F.2d 1246, 1251 (6™ Cir. 1989); Browning v. Foltz, 837 F.2d 276, 279 (6%
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Cir. 1988).

A disqualifying prejudice or bias must be personal or extrajudicial. United States v.
Sammons, 918 F.2d 592, 598 (6™ Cir. 1990); Wheeler v. Southland Corp., 875 F.2d 1246, 1250
(6" Cir. 1989). That is, it "must stem from an extrajudicial source and result in an opinion on the
mérits on some basis other than what the judge learned from his participation in the case." United
States v. Grinnell Corp., 384 U.S. 563, 583 (1966); see also Youn v. Track, Inc., 324 F.3d 409,
423 (6™ Cir. 2003), citing Grinnell, supra; Bradley v. Milliken, 620 F.2d 1143, 1157 (6" Cir.
1980), citing Grinnell, supra; Woodruff v. Tomlin, 593 F.2d 33, 44 (6® Cir. 1979) (citation

omitted). The Supreme Court has written:

The fact that an opinion held by a judge derives from a source
outside judicial proceedings is not a necessary condition for ’bias
and prejudice’ recusal, since predispositions developed during the
course of a trial will sometimes (albeit rarely) suffice. Nor is it a
sufficient condition for ‘bias and prejudice’ recusal, since some
opinions acquired outside the context of judicial proceedings (for
example, the judge’s view of the law acquired in scholarly reading)
will not suffice. ... [J]udicial rulings alone almost never constitute
valid basis for a bias or partiality motion. See United States v.
Grinnell Corp., 384 U.S. 563, 583, 86 S. Ct. 1698, 16 L. Ed. 2d 778
(1966). ... Second, opinions formed by the judge on the basis of facts
introduced or events occurring in the course of the current
proceedings, or of prior proceedings, do not constitute a basis for a
bias or partiality motion unless they display a deep-seated favoritism
or antagonism that would make fair judgment impossible.”

Liteky v. United States, 510 U.S. 540, 554-55 (1994); see also Alley v. Bell, 307 F.3d 380, 388 (6th
Cir. 2002)(quoting the deep-seated favoritism or antagonism standard). Since the decision in
Liteky, supra, “federal courts have been uniform in holding that § 455(a) cannot be satisfied
without proof of extrajudicial bias, except in the most egregious cases.” Flamm, Judicial
Disqualification 2d § 25.99, citing In re Antar, 71 F.3d 97 (3" Cir. 1995), overruled on other

grounds Smith v. Berg, 247 F.3d 532, 534 (3 Cir. 2001).
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Section 455(a) asks whether a reasonable person perceives a
significant risk that the judge will resolve the case on a basis other
than the merits. This is an objective inquiry. A reasonable observer
is unconcerned with trivial risks, which are endemic. If they were
enough to require disqualification we would have a system of pre-
emptory strikes and judge-shopping, which itself would imperil the
perceived ability of the judicial system to decide cases without
regard to persons. ... There are not enough political eunuchs on the
federal bench to resolve all cases with political implications;
anyway it would be weird to assign all political cases to the naifs
while concentrating antitrust and securities cases in the hands of
political sophisticates. ... Tenure of office, coupled with the resolve
that comes naturally to those with independent standing in the
community have led a 'political’ judiciary in the United States to be
more assertive in securing legal rights against the political branches
than is the politically neutral, civil service judiciary in continental
Europe.

Inre Mason, 916 F.2d 384, 385-87 (7" Cir. 1990)(Easterbrook, J.)

Application of the Standard Under 28 U.S.C. § 144

Simms’ purported Affidavit of Bias is not an affidavit at all in that it was not sworn to
before a notary. Nor is it in the form required for a declaration under penalty of perjury in place
of an affidavit as prescribed by 28 U.S.C. § 1746.

Simms’ purported Affidavit of Bias is not timely. This case was filed in June 2022.
Simms’ purported facts are assertedly drawn from the LEXIS database which has apparently been
available to Petitioner since before he filed and has not changed since he filed except to the extent
it reports additional cases to which I have been assigned since then.

Simms’ purported Affidavit is not definite as to time, place, persons or circumstances. He
reports only on his interpretation of the results of a LEXIS database search without any discussion

of the circumstances of any other case.
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With respect to this case, he interprets the instances in which Judge Safgus has recommitted
the case after objections by Simms as a “rejection” of the Report. Not so. The uniform practice
in this District is that recommittals after objectibn occur only at the request of the undersigned so
that he can address those objections on the merits. Simms claims the undersigned is showing bias
in favor of the State of Ohio even now in this case: “Magistrate Merz appears to be effecting a win
for the State of Ohio by attrition by refusing to commence review an‘d issuance of a fifth R&R.”
(Motion, ECF No. 49, PagelD 1623). Not so. The case has not been recommitted since the last
set of objections, but is pending before Judge Sargus for resolution.

Simms offers no supposed extrajudicial source for my asserted bias and there is none. 1
have no personal, non-professional relationship now or at any time during my judicial career with
any attorney or non-lawyer in the Office of the Attorney General who represents the State in these
cases.

I'have not attempted to replicate Petitioner’s database search because 1 do not know what
search parameters he used. | only very rarely receive unanimous consent from the parties in habeas
corpus cases, so the final decisions are made by District Judges upon my reports and
recommendations.! Simms claims the only habeas case in which I have ever decided in favor of a
Petitioner is the Gillispie case cited in the footnote. From memory alone 1 can recall
recommendations favorable to petitioners in Zuern v. Tate, Case No. 1:92-cv-00771 and Depew v.
Ohio, 1:94-cv-00459 (both capital cases) and Hartman v. Ohio Adult Parole Authority, 3:19-cv-
00003.

It is correct that I have recommended dismissal in most of the habeas corpus cases referred

! The one habeas decision in favor of a petitioner which Simms acknowledges is Gillispie v.
Timmerman-Cooper, 835 F. Supp. 2d 482 (S.D. Ohio 2011), in which there was unanimous
consent under 28 U.S.C. § 636(c).
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to me. This is not because I have any personal bias in favor of the State of Ohio or any of its usual
actors in habeas corpus cases. Rather, it is because of the state of habeas corpus law.

Federal habeas corpus only became available to state prisoners after the Civil War;
Congress feared retaliation against federal officers carrying out post-Civil War federal legislation.
It remained largely confined to jurisdictional issues until Brown v. Allen, 344 U.S. 443 (1953),
which opened habeas courts to litigation of all constitutional claims even if they had been
considered in the state courts. Then during the Chief Judgeship of Earl Warren many of the
criminal justice related rights in the Bill of Rights were “incorporated” into the United States
Constitution by way of the Due Process Clause of the Fourteenth. With respect to the Sixth
Amendment, see, for example, Duncan v. Louisiana, 391 U.S. 145, 88 S. Ct. 1444, 20 L. Ed. 2d
491 (1968) (trial by jury in criminal cases); Washington v. Texas, 388 U.S. 14, 87 S. Ct. 1920, 18
L. Ed. 2d 1019 (1967) (compulsory process); Klopfer v. North Carolina, 386 U.S. 213, 87 S. Ct.
988, 18 L. Ed. 2d 1 (1967) (speedy trial); Pointer v. Texas, 380 U.S. 400, 85 S. Ct. 1065, 13 L. Ed.
2d 923 (1965) (right to confront adverse witness); Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct.
792, 9 L. Ed. 2d 799 (1963) (assistance of counsel); Strickland v. Washington, 466 U.S. 668, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984)(ineffective assistance of counsel).

The Supreme Court could not itself review all state cases in which constitutional claims
were raised, so in 1963 the Court greatly expanded the habeas corpus power of District Courts.
See Townsend v. Sain, 372 U.S. 293, 313 (1963)(expanding broadly the categories of cases in
which habeas courts could grant an evidentiary hearing) and Fay v. Noia, 372 U.S. 391
(1963)(federal claims can be barred by procedural default in raising them in state courts only if the
State can show they were deliberately bypassed).

The history of habeas corpus since Warren Burger succeeded Earl Warren can best be seen
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as a broad and persistent effort by the Supreme Court and eventually Congress to ro]l back the
habeas remedy expanded by the Warren Court. In Stone v. Powell, 428 U.S. 465 (1976), the Court
made Fourth Amendment claims non-coénizable in habeas if the petitioner had been given a full
and fair opportunity to litigate those claims in state court’. In Wainwright v. Sykes, 433 U.S. 72
(1977), the Court weakened Fay and reintroduced procedural default as a bar to habeas claims.
Then in 1996 Congress enacted the Antiterrorism and Effective Death Penalty Act of 1996 (Pub.
L. No 104-132, 110 Stat. 1214)(the "AEDPA"). This statute reduced the constitutional precedent
on which a habeas court could rely to “clearly established” holdings of the Supreme Court. It
required deference to state court decisions on the merits unless they were “unreasonable.” It
adopted for the first time a statute of limitations for habeas cases (one year) and a bar on second
. or successive habeas petitions unless allowed by the court of appeals on a case-by-case basis.
Finally, in Cullen v. Pinholster, 563 U.S. 170 (2011), the Supreme Court essentially eliminated
evidentiary hearings in habeas by holding that a habeas court must decide factual questions on the
basis of the record made in the state courts. That is the legal context in which I have considered
habeas corpus cases throughout my federal judicial career (1984-2024).

Federal judges are required by their oath “to administer justice according to law.” This
means for example that a completely meritorious h'abéas claim filed eleven months after the
conviction became final must be dismissed with prejudice as barred by the statute of limitations.
That is what the law requires. We are not free to do justice as we see it in a habeas case, but only
as the law allows it.

I sincerely believe that I have followed the law faithfully in adjudicating habeas corpus

2 Since most States follow federal practice in allowing a separate motion to suppress proceeding pre-trial, Fourth
Amendment issues have largely disappeared from habeas cases. If they are pleaded, they must be dismissed as barred
by Store.
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cases, without any bias in favor of the State of Ohio and that any perceived imbalance in outcomes
of these cases is required by law. That proposition can be tested by examining how many times

District Judges or the Court of Appeals have rejected my analysis in favor of a petitioner, analysis

which Simms does not offer.

I decline to recuse myself in this case.

July 19, 2024.

s/ Michael R. Merz
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

TIMOTHY SINIMS
o Petitioner, o : Case No. 2:22-cv-474

-vs- ' | _ District Judge Edmund A. Sargus, Jr.
' ' Magistrate Judge Michael R. Merz

WARDEN, Grafton Correctiohal_
- Institution,

Respc')ndé_nt.

REPORT AN D RECOMMENDATIONS ON MOTION TO RECUSE
DISTRICT JU DGE SARGUS

~ This habeas corpus case, brbught pro se by Petitioner Timothy Simms, is before the Court

on "Petition'er’s Affidavit of Bias and Motion for Recusal seeking the recusal of District Judge

- Edmund A. Sargus, Jr., from further involvement in this case (ECF No. 48). While the decision

on recusal must be made by Judge Sargus himself, rendering a report and recommendations on the

Motion is within the scope of the Magistrate Judge reference in this case.
Applicable Legal Standard

Simms purports to bring this Motion under both 28 U.S.C. § 144 and 28 U.S.C. § 455.
Two different standards apply to recusal under those two statutes. Under 28 U.S.C. § 144 the party
seeking disqualification must make an affidavit of personal bias or prejudice, accompanied by his

counsel's certificate that the affidavit is made in good faith. When a party is proceeding pro se, no

1

APPENDIX G
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counsel's certlﬁcate is requlred Whlle the afﬁdav1t is dlrected to the _|ud1c1a1 ofﬁcer sought to be
d1squallﬁed 1f it is t1me1y and Iegally suff icient, . recusal is mandatory, the truth of the facts set

forth in the afﬁdav1t are not drawn in questlon but only thelr legal sufﬁmency 13A C. erght

A Mll]er, and E Cooper FEDERAL PRACTICE AND PROCEDURE JURISDICTION AND RELATED

MATrERS 2D ‘§§ 3541, et seq.v pattlcularly § 3550. '

~ To be legally sufﬁc1ent under § 144 assertlons m an afﬁdawt must be deﬁmte as'to time,

o place, persons and cn'cumstances Berger V. Unzted States 255 US. 22 (1921) Such detall is

- necessary to prevent abuse of § 144 Grzmes V. Unzted States 396 F2d 331 (9th C1r 1968) One

_.d1st1ngu1shed Judge has held that the approprlate level of deta11 is the same as requlred in a bill of -

partlculars Umted States v. Mitchell, 377 F Supp 1312 (D D C 1974)(Slr1ca J ), aff'd. sub nom.
: United States V. Haldeman 559 F 2d 31 (D C. C1r 1976)
| - Under 28 U,.S.C. § 455 dlfferent proCedure is appllc.able‘ no motic‘)n or afﬁda\tit is required
since the statute places a burden on a judge to dlsquahfy himself or herself sua sponte There is
- no tlmelmess Tequirement. - Roberts V. Ballar 625 F.2d 125, 128 (6th Cir. 1980) The court _
moreover, need not accept as true the factual statements in the affidavit if one is ﬁled. Phillips'v.
Joint 'Leéislati‘ve Conzmittee on Performance and Expenditure Reyt'e'w of Mississt)_'vpi, 637 F.2d
1014, 1019; n.6 (5% Cir. 19_31)',-

The standard applied in evaluating recusal motions is an objective one. ';‘[W]hat matters is
not the reality of bias or prejudice, but its appeara'nce." Liteky v. United States, 510 U.S. 540, 548
(1994). A federal judicial officer must recuse himself or herself where "a reasonable person with
knowledge of all the facts would conclude that the judge's impartiality might reasonably be
questioned. This standard is not based 'on the subjective view of a party,'." no matter how strongly

that subjective view is held. United States v. Nelson, 922 F.2d 311, 319 (6" Cir. 1990), cert. denied
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Dlsquahﬁcatlon 2d § 25. 99 cztzng In re Antar 71 F.3d 97 (3‘d Cir. 1995), overruled on other
grounds szth v Berg, 247 F. 3d 532, 534 (3rd Cir. 2001)

‘ Sectlon 455(a) asks whether a reasonable person percelves ‘a
51gmﬁcant risk that the judge will tesolve the case on a basis other -
- than the merits. This is an objective inquiry. A reasonable observer
_is unconcerned with trivial risks, which are endemic. If they were
~ enough to require dlsquahﬁcatron we would have a system of pre-
emptory strikes and judge- -shopping, which itself would imperil the
- perceived ability of the judicial system to decide cases without
- fegard to persons. ... There are not enough political eunuchs on the
- federal bench to resolve all cases with political implications;
anyway it would be weird to assign all political cases to the naifs
while concentrating antitrust and securities cases in the hands of
political sophisticates. ... Tenure of office, coupled with the resolve
that ‘comes naturally to those with independent standing in- the
commumty have led a pohtlcal' judiciary in the United States to be
more assertive in securing legal rights against the political branches
than is the politically neutral, civil service Judiciary in contmental
- Europe

f_n re Mason, 916 F.2d 384, 385-87 (7" Cir. 1990)(Easterbrook, J.)

Analysis
The first three pages of Simms’ Motion for Recusal of Judge Sargus are a verbatim copy
| of the same text in his Motion to recuse the undersigned. He then devotes only one paragraph to
supposedly disquelifying facts about Judge Sargus. That paragraph reads:

In conducting a cursory review in Federal Court decisions available
on LEXIS, Judge Edmund A. Sargus, Jr. has ruled in favor of the
State of Ohio by denying Habeas Corpus relief a total of 1,189 times
out of 1,193 cases he has handled as a District Court Judge; thereby
providing sufficient evidence to establish that a reasonable person
would perceive a bias on the part of Judge Sargus in favor of the
adverse party to Petitioner in this case, being the State of Ohio.
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~ Application of the Standard Under 28 US.C. § 144

Simms’ purported Afﬁdavit of Bias is not an affidavit at all in that it was not sworn to -

before a notary Nor is 1t in the form requ1red for a declaratlon under penalty of perjury in place
‘of an affidavit as prescrlbed by 28 U. S. C. § 1746 |
| Slmms purported Afﬁdav1t of B1as is not tlmely ThlS case was filed in June 2022.
: .Slmms purported facts are assertedly drawn from the LEXIS database ‘which has apparently been
avarlable to Petltloner s1nce before he ﬁled and has not changed smce he ﬁled except to the extent'
3 1t report_s -addltlonal cases to Wthh Judge Sargus has be_en aSSlgne'd smce then.-
Slmms purported Afﬁdav1t is not deﬁnlte as to tlme place persons or c1rcumstances» He
: reports only on his mterpretatron of the results of a LEXIS database search w1thout any dlscusslonv

- of the circumstances of any other‘ case.

Simms offers no_,lsupp’o‘sed extraj'udicial source for Judge Sarg_us’s asserted bias and there -

is none so far as the un’ders'igned 'i-s aware.

| The unders1gned has not attempted to rephcate Petrtloner s database search on LEXlS as
v"to Judge Sargus because do not know what search parameters he used Assummg the truth of
.Su'nms reported statistical analysis, it does not 5upp_ort recuSal of Judge Sargus. Rather it support_s
the.under'signed’s refusal to disqualify himself on t_he basis of an -asserted disproportion of pr_o- :
respondent outcomes. For as long as Judge ‘_Sargus has been a District Judg‘e re‘sident at 'the
Columbus seat of court, all habeas corpus cases filed in Columbus before February 1, 2022, were
automatilcally referred to one of the Magistrate Judges resident at Columbus: Magistrate Judges
Abel, King, Kemp, Deavers, Jolson, and Vascura. Has Petitioner’s research revealed any

disproportion in the recommendations of those judicial officers? ~ Since February 1, 2022, those
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AO 450 (Rev. 11/1 1) Judgment in a Civil Action

UNITED STATES DISTRICT COURT
for the

Southern  District of Ohio

TIMOTHY SIMMS,

Plaintiff
\"

. Civil Action No. 2:22-cv-474
WARDEN,

Defendant

JUDGMENT IN A CIVIL ACTION

The court has ordered that (check one):

[ the plaintiff (name) recover from the

defendant (name) the amount of
dollars ($ ), which includes prejudgment

interest at the rate of %, plus post judgment interest at the rate of % per annum, along with costs.

[ the plaintiff recover nothing, the action be dismissed on the merits, and the defendant (nome)
recover costs from the plaintiff (ame)

Pursuant to the Opinion and Order filed 11/18/2024 the Magistrate Judge's Reports and Recommendations are
other: _ADOPTED AND AFFIRMED. This case is closed.

This action was (check one):

[ tried by a jury with Judge . presiding, and the jury has
rendered a verdict. )
[ tried by Judge - . without a jury. and the above decision
was reached.
[0 decided by Judge ' on a motion for .

Date: 11/18/2024 CLERK OF COURT

Choston Ao,

Stgnatare ofClerkor Dapu




Case: 2:22-cv-00474-EAS-MRM Doc #: 56 Filed: 11/14/24 Page: 1 of 7 PAGEID #: 1664

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

" EASTERN DIVISION
TIMOTHY SIMMS,
Petitioner,
v Case No. 2:22-cv-00474
) Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz
WARDEN,
Respondént.

OPINION AND ORDER

Petitioner Timothy Simms, who is proceeding pro se, ﬁted two Motions for Recusal in
his habeas corpus case. The ﬁrst asks that the unders1gned recuse (ECF No. 48), and the second
urges the Maglstrate Judge ass1gned to the case to recuse (ECF No. 49) The Magrstrate Judge
recommended the ﬁrst Motlon be demed ina Report and Recommendatxon (Recusal Report,
ECF No 5 1), and denled the second Motlon by a De01s1on and Order (Recusal De01s1on ECF
No. 50). This matter is before the Court on Mr. Simms’s Objectlons (ECF Nos. 52 53) to the
Recusal Report and Recusal Decision. For the reasons  stated below, those Objections are
OVERRULED and the Recusal Decision and Recusal Report are ADOPTED AND
AFFIRMED.

I. Background

In his Motions for Recusal, Mr. Simms states that the undersigned “has consistently
showed bias toward the State of Ohio” in habeas cases during his career on the bench. (ECF No.
48, Page]D 1615 ) In support Mr Slmms pomts to his LexisNexis research, which shows the
undersxgned has demed more habeas petltlons than he has granted bya 2 wide margin. (Id. PagelD

1615-17.) Mr. Slmms makes s1m11ar arguments about the Maglstrate Judge, urging that he is also

APPENBIX H
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biased based on analogous r'easoni'ng._ € PagélD 1616-17; ECF No. 49.) Mr. Simms cites 28§
U.S.C. §§ 144 and 455 in support. (E@F'Nxos.'zté,j 49.)- l

Close in time, the Magistrate Judge issued the Récusal Decision, denying Mr. Simms’s’
Motion for Recusal of the Magistrate Judgg, and the Recusal Repért, recommending that the
Court deny the Motion for Récusal of the undersigned. The Magistrate Judge rejected Mr.
Simms’s assertions that he and the undéréigned should be disqualified from presiding because
they favor the State of Ohio in habeas cases, (Recusal Report, Recusal Decision.) He explained
the different standards thatapply to recusal under 28 U.S.C. §§ 144 and 455. (Recusal Decision,
PageID_ 1627-28; Recusal Report, PagélD 1635-36.) He noted that Mr. Simms’s Affidavits of
Bias (“Affidavits™) were not true affidavits because they weré not notarized nor in the proper
form under 28 IVJ'.‘S.C. § 1746. (Recusal Decision, PagelD 1630; Recﬁsal Report, PageID 1639.)
The Magisttate Judge found the Affidavits were untimely. (1d) Fi_nally, .he .concl'uded_that Mr.
Simms offered no 'e'xtrajudicigl sources for his or the Undersigne;d’s asserted biases, and that
there were none. (Recusal Decision, PageID 1631; Recusal Report, PagelD 1639;)

Mr. Simms (;bjected to both the Recusal Decision and Recusal Repor£. (ECF Nos. 52,

53.) The Court analyzes those Objections below, but first summarizes the applicable standards of

review.

II.  Standards of Review
A. Objections on Non-Dispositive Matters

When a party objects to a magistrate judge’s ruling on a non-dispositive motion, the
district court must “modify or set aside any part of the order that is clearly erroneous or is
contrary to law.” Fed. R. Civ. P. 72(a). Likewise, 28 U.S.CT § 636(b)(1)(A) provides that “[a]

judge of the court may reconsider any pretrial matter . . . where it has been shown that the
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magistrate judge’s order is clearly erroneous or contrary to law.” The “clearly erroneous”
standard applies to factual findings and the “contrary to law™ standgfd applies tg.legal '
conclusions. Gandee v. Glaser, 785 F. Supp. 684, 686.(S.D. Ohio 1992) (Kinneary, J.) (citations
omitted). A factual finding is “clearly erroneous” when the reviewing court is left with the
definite and firm conviction that a mistake has been made. Heights Cmty. Cong. v, Hilltop
Realty, Inc., 774,f‘.2d 135, 140 (6th Cir. 1985). A legal conclusion is “contrary to law” when the
magistra’;e Jjudge has “misinterpreted or misapplied applicable law.” Hood v. Midwest Sav. Bank,
No. C2-97-218, 2001 WL 327723, at *2 (S.D. Ohio Mar 22, 2001) (Holschuh, J.) (citations
omitted); see also Grant v. Ramaswamy, No. 2:24-CV-281, 2024 WL 1507975, at *1 (S.D. Ohio
Apr. 5, 2024) (Watson, I.) (quoting Hood).
B.. Objections on Dispositive Matters
If a party obj ec';ts.foo a ;9port and recommendation wit}ﬁn the allotted time, the Court

“shall mal%c a dgﬁovq d,eter:minati-on of tﬁose portions of the report or specified proposed
findings or recommendations to which objection is made.” 28 U.S.C. § 636(b)(1); see also Fed.
R. Civ. P. 72(b). Upon review, the Court “may accept, reject, or modify, in whole or in part, the
findings or recommendations made by the magistrate judge.” 28 U.S.C. § 636(b)(1).
0.  Analysis |

| Mr. Simms makes these Objections to the Recusal Report and Recusal Decision:

1. The Magistrate Judge “completely lacks jurisdiction” to determine whether Judge
Sargus should recuse. (ECF No. 52, PagelD 1644.)

2. | His Affidavits are proper affidavits. (/d.; ECF No. 53, PagelD 1652.)
3. His Affidavits were timely. (ECF No. 52, PageID 1647; ECF No. 53, PageID 1654.)

In addition, Mr. Simms reargues the substance his Motions for Recusal in his Objections. (ECF

No. 52, PagelD 1645-47; ECF No. 53, PageID 1652-53.)

3
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* Mr. Simms’s contention that the Magistrate Judge has no jurisdiction to determine
whether the undersigned should récuse lacks merit. Congress enacted 28 U.S.C. § 636 to relieve
the burden on the federal judiciary by permittiog the assignment of district-court duties to
magistrate judges. Goméz v. United States, 490 U.S. 85§, 86970 (1989); se¢ also Baker v.
Peterson, 67 Fed. App’x 308, 310 (6th Cir. 2003). A district court has the authority to “designate
a magistrate judge to conduct hearings, including evidentiary hearings, and to submit to a judge
of the court proposed ﬁndmgs of fact and recommendatlons for the dlsposmon by a _]udgc of the
court, of any motion [w1th a few exceptlons] » 28 U S. C § 636(b)(1)(B)

The Magistrate Judge proceeded within the confines of his statutory authority to write a
report and recommendation for the undersigned’s consideration on the recusal icsues raised by
Mr. Simms. Mr. Simms cites no authority to support his proposition that a district judge cannot
consider on report and recommendation whether he or she should recuse from a matter. The
undersigned is the final dccision maker on whether he recuses as he determines whether to
accept, reject, or modify the Magistrate Judge’s recommendations. Mr. Simms first objection is
overruled.

Next, Mr. Simms argues that the Magistrate Judge concluded incorrectly that the
Affidavits were improper. He points out that they were swomn to under penalty of perjury, signed,
and reference 28 U.S.C. § 1746. Mr. Simms urges that the Affidavits were indeed timely,
because a due diligence standard applies.

Even if the Court assumes Mr. Simms’s Affidavits comply with the necessary
requhements;and the Magistrate Judge points out reasons they may not (see, e.g., PagelD 51,
PagelD 1639)—his Affidavits are insufficient for other reasons. Under 28 U.S. C § 144, a party

may seek a judge’s recusal based on personal bias or prejudlce by ﬁlmg an afﬁdav1t
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Whenever a party to any proceeding in a district court makes and files a timely and
sufﬁc1ent affidavit that the judge before whom the matter is pending has a personal
.blas or prejudice. either against him or in favor.of any adverse party, such judge
shall procced no further therein, but another _]udge shall be ass1gned to hear such
proceedmg - L

The afﬁdaVIt shall state the facts and the. reasons for the belief that bias or pre_)udlce

exists, and shall be filed not less than ten days before the beginning of the term

[session] at which the proceeding is to be heard, or good cause shall be shown for

failure to file it within such time. A party may file only one such affidavit in any

case. It shall be accompanied by a certificate of counsel of record stating that it is

made in good faith. . v
28 U.S.C. § 144; See Massey v. Specialized Loan Sérvicing, LIC, 2024 U.S. Apﬁ. LEXIS-22977,
*12 (6th Cir. Sept. 9, 2024). “The requirements of § 144 are strictly constr-ued to.prevent abuse
because the statute is heavily weighted in favor of recusai.” Scott v. Metro. Health Corp., 234 F.
App’x 341, 353 (6th Cir. 2007). “The § 144 affidavit must state factual averments with
particularity as to time, person, place, and circumstances.” Id.

Absent"ffdm Mr -Si'rhn'ls“’s Affidavits are any of these pértichlarities. ‘There is né
information about the Judges’ personai biases or i)rejudices, must less the times, places, or
circumstances in which the Judges made such biases or prejudices known. Rather, Mr. Simrhs
restates the results of his LexisNexis research (discussed in his Motions and more infra) and
states the numbers amount to bias that rises to the level of requiring automatic recusal. Such
'avérm;en't.saare not enough to Saﬁéfy § 144; the Affidavits are insufficient.

As to Mr. Simms’s re-argument of his Motions in his Objections, the Court finds no error
in the Magistrate Judge’s findings and reasoning, nor in the Magistrate Judge’s conclusion that
Mr. Simms offers no extrajudicial source for either Judge’s asserted bias. The Supreme Court has
explained: |

First, ju&icial rulings aione almlost' never constitute a valid basis for a bias or

partiality motion. See United States v. Grinnell Corp., 384 U.S. [563, 583 (1966)].
In and of themselves (i.e., apart from surrounding comments or accompanying

5
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opinion), they ¢annot possibly show reliancé upon an extrajudicial source; and can

only in the rarest circumnstances evidence the degree of favoritism or antagonism

required [ ] when no extrajudicial source is involved. Almost invariably, they are

propei grounds for appeal, riot for recusal. Second, opinions formed by the Jjudge

on the basis of facts introduced or events occurring in the course. of the cimrrént

proceedings, or of prior proceedings, do not constitute a basis for a bias or partiality

_ motion unless they displdy a deep-seated favoritism or antagonism that would make

fair judgment impossible. B '

Liteky v. United States, 510 U.S. 540, 555 (1994). “[S]peculative and unfounded allegations are
insufficient to demonstrate bias or prejudice . . . and do not establish a basis for recusal.” Smith v.
- Yost, No. 1:23-CV-749, 2024 WL 4343035,-at *5 (S.D. Ohio Sept. 30; 2024).

All that Mr. Simms has to support his Motions are unsupported statistics based on
judicial recohmendations and rulings on habeas petitions. Mr. Simms assumes the volume of
denials in comparison to grants makes judicial bias self-evident. Yet as the Magistrate Judge
stresses, Mr. Simms provides no search methoddlogy or context surrounding the numbers (e.g.

data from other judges, reversal rates) that might support or undercut Mr. Simms’s conclusion.

(ECF No. 51, PageID 1639.) And importantly, Mr. Simms references no out-of-court statements

and acts indicating biases or prejudices that the Judges took outside of their judicial capacities.

The moving party bears the burden of justifying disqualification. Consol. Rail Corp. v.
Yashinsky, 170 F.3d 591, 597 (6th Cir. 1999). When recusal is appropriate “is not based on the -
subjective view of a party,” but recusal “imposes an objective standard: a judge must ’di.squalify .
himself where a reasonable person with knowledge of all the facts would conclude that the
judge’s impartiality might reasonably be questioned.” Burley v. Gagacki, 834 F.3d 606, 615-16
(6th Cir. 2016) (internal citations and quotations omitted); see also United States v. Nelson, 922

F.2d 311, 319 (6th Cir. 1990), cert. denied, 499 U.S. 981 (1991) (explaining the recusal standard

is objective and not based on the subjective view of a party); Hughes v. United States, 899 F.2d
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1495, 1501 (6th Cir. 1990) (same). Mr. Simms’s subjective views are not enough, and he has not
met his burden.

IV. Conclusion

The Magistrate Judge’s Recusal Decision was neither clearly erroneous nor contrary to
law. The Magistrate Judge’s findings and recommendations in his Recusal Report are sound. Mr.
Simms’s Objectiéns (ECF Nos. 52, 53) are OVERRULED and the Decfsion and Order (ECF
No 50) and Report and Rccommendatlon (ECF No. 51) are ADOPTED AND AFFIRMED.

The Motions for Recusal are DENIED (ECF Nos 48 49 ) ThlS case remains open

IT IS SO ORDERED.
11/14/2024 s/Edmund A. Sargus, Jr. .
DATE . EDMUND A. SARGUS, JR.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
- TIMOTHY SIMMS,
Petitioner, )
v Case No. 2:22-¢v-00474
) Judge Edmund A. Sargus, Jr.
Magistrate Judge Michael R. Merz
WARDEN, |

Respondent.

OPINION AND ORDER

This isa habéés corpus case pursuant to 28 U.S.C. § 2254 brought by pro se Petitioner
Timothy Simms. Before the Court are Reports and Recommendations issued by the Magistrate
Judge and objécﬁons to those Réports and Recommendations filed by Mr. Simms. For the
reasons below; ithe Court ADOPTS énd AFFIRMS tileARepdrt‘s and'lie‘comm'endati'bns, except
the portions Withdréwn by‘ tl.le.Magistrate Judge, aﬁd OVERRULES Mr Sifnfns’s objections,
except where the objections were well taken. The Court aiéo examines an objection by Mr.
Simms té a Decision and Order from the Magistrate Judge, and OVERRULES that dbjection.

1. THE REPORTS AND RECOMMENDATIONS
A, Backgrdund

Mr. Simms was convicted of raping his minor daughtef. His habeas corpus Petition
pleads four gfounds for rélief: confession taken in violation of Miranda v. Arizona, 384 U.S. 436
(1966) (ground.oné), ineffective assistance of trial counsel (ground two), prosecutorial
misconduct (ground three), and judiciai misconduct (éround four). (Petition, ECF No. 4.) The
Magistrate Judge issued four Reports and Recommendations on the Petition, three after

Recommital Orders.

APPENDIX 1
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First R&R. The Magistx‘é.te Jlidge’s first Report and Recommendation (First R&R, ECF
No. 21) recommended that all four grounds for relief be dismissed as barred by the statute of
limitations. In his objections to that Report, Mr. Simms asserted that the Magistrate Judge had
miscalculated the date of finality of the new trial motion. (ECF No. 22.) In addition, Mr. Simms
argued that evidence presented in his vnew trial motion constituted newly discovered evidence of
prior donétimtional violations and .showed that he was actually innocent, which excused his
failure to timely file. (/d.)

Second R&R. On recommittal, the Magistrate Judge admitted his mistake in time
calculation as to the finality of the new trial motion,’ apologized to Mr. Simms, and withdrew
that portion of the First Report. (Second R&R, ECF No. 24, PageID 1519.)

The Second Report and Recommendation went on to explained that, although Mr. Simms
was claimiﬁg the benefit of newly discovered evidence to avoid the statute of limitations defense,
he provided ﬁo timeline about the discovery of the new evidence, which was necessary
infonnati;)n. (1d.) The Magistrate Judge rejected Mr. Simms’s argument that such evidence
showed actual innocence and served as a Schlup gateway. (Id. PageID 1520-21); see Schlup v.

Delo, 513 U.S. 298, 319 (1995). “[A]ctual innocence, if proved, serves as a gateway through

! The Magistrate Judge explained:

The Report actually found the Common Pleas Court denied the new trial motion March
12, 2020 (Report, ECF No. 21, PagelD 1505, citing State v. Simms, 2020 Ohio Misc.
4826 (Franklin Cty. CP, Mar. 12, 2020)). The Court of Appeals affirmed State v. T.S.,
2021-0Ohio-2203 (Ohio App. 10th Dist. Jun. 29, 2021). Finally, the Supreme Court of
Ohio declined appellate review, State v. T.S., 164 Ohio St. 3d 1449 (2021). The Ohio
Supreme Court acted September 28, 2021, so the Petition herein, insofar as it raises
issues related to the new trial motion, is in fact timely.

(Second R&R, ECF No. 24, PageID 1518-19.) The Antiterrorism and Effective Death penalty
Act of 1996 has a one-year statute of limitations. 28 U.S.C. § 2244(d)(1). Mr. Simm:s filed this
case in February 2022 and his Petition in June 2022. (ECF Nos. 1, 4.)

2
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which a petitioner may pass whether the impediment is a procedural bar, as it was in SchAlup and
House, or, . . . expiration of the statute of limitations.” McQuiggin v. Perkins, 569 U.S. 383, 384
(2013) (citing Schlup, 513 U.S. at 319; House v. Bell, 547 U S. 518, 537 (2006)). Mr. Simms’s
new evidence was his rape victim’s recantation of her trial testimony that happened about four
years after the trial (July 2014) and was presented to the courts around four years after that
(November 2018). (Second R&R, ECF No. 24, PagelD 1521; see ECF No. 16, PagelD 1454.)

- The Magistrate Judge observed that the trial judge did not find the recantation credible and found
that: “Given‘ the.circumstances in which the recantation occurred and the length of time between
the purported recantation and its presentation to the courts, this Court is not persuaded the
recantation meets the Schiup requirements for proving actual innocence.” (Id.; see Schlup, 513

- US. at 319-23))

The Magistrate Judge concluded that the claims relating to the motion for new trial and
the parts of the withdr;wn recommendation regarding ground four (judicial misconduct) would
be treated in a separate, forthcoming report. (Jd.) He reiterated his recommendatioﬂ to dismiss
the other claims relating to the trial—grounds one (Miranda violations), two (ineffective
assistance of counsel), and three (prosecutorial misconduct) and two parts of ground four
(judicial misconduct) on statute of limitations grounds. (Id. PageID 1521.)

Mr. Simms objected (ECF No. 25) to the Second Report, and this Court issued a
Recommittal Order (ECF No. 26). The Magistrate Judge filed another Report and
Recommendation (Third R&R, ECF No. 27), analyzing the claims arising from adjudication of
M. Simms’s new trial motion and the new objections.

Third R&K Mr. Simms again argued his actual innocence clﬁim provided a gateway past

the statute of limitations bar. (ECF No. 25, PageID 1525.) The Magistrate Judge elaborated on

3
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the reasoning in his Second Report where he found that the victim’s recantation of her trial
testimony was not credible. (Third R&R, ECF No. 27, PagelD;IS 32-36.) He provided details
about how the recantation was made with the victim’s mother, paternal grandmother (Mr.
Simms’s mother), and Mr. Simms’s attorney pfesent, at Mr. Simms’s attorney’s office. (/d.
PageID 1534.) When the victim had a chance to repeat her recantation at the new trial hearing
four years later, she declined to take the stand on advice of counsel. (Id.) The Magistrate Judge
again concluded that a retracted recantation was not the sort of evidence that satisfies the actual
innocence exception recognized in Schlup. (Id. PagelD 1535; see 513 U.S. at 324.)

Also in the Third R&R, the Magistrate Judge found that Mr. Simms’s claims of judicial
misconduct at the new trial proceedings were procedurally defaulted because theéy had not béen
fairly presented to the Ohio courts.? (Id. PageID 1536-37.).

Fourth R&R. After objections (ECF No. 36) and another recommiittal (ECF No. 38), the
Magistrate Judge again elaborated on his findings on the recantation. (Fourth R&R, ECF No.
39.) He detailed why Mr. Simms’s judicial prejudice claim had not been fairly presented. d.
PageID 1578.) Mr. Simins objected to the Fourth R&R, and those objections are before the

Court.

? The Magistrate Judge sustained an objection to his conclusion in the Second R&R that Mr. Simms
had waived any objection to Warden’s statute of limitations defense by omitting it from his Reply.
(Third R&R, ECF No. 27, PagelD 1531-32.) Mr. Simms correctly pointed out that he was under
no duty to file a reply at all, so his failure to respond to the limitations assertion was not a forfeiture
of his right to have that question decided on the merits. (Id.)
3 Mr. Simms received an extension of timie to file such objections from the Magistrate Judge
until September 15, 2023. (ECF No. 31.) The undersigned mistakenly entered an order adopting
the Third R&R and a judgment on September 13, 2023 (ECF Nos. 34, 35), but entered an order
vacating that judgment on September 14, 2023 (ECF No. 37). Mr. Simms filed his objections on
September 13, 2024. (ECF No. 36.) This Court recommitted the matter to the Magistrate Judge
on September 14, 2024. (ECF No. 38.)

4
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B. Standard of Review
If a party objects to a report and recommendation within the allotted time, the Court
“shall make a de novo determination of those portions of the report or specified proposed
findings or recommendations to which objection is made.” 28 U.S.C. § 636(b)(1); see also Fed.
R. Civ. P. 72(b). Upon review, the Court “may accept, reject, or modify, in whole or in part, the
findings or recommendations made by the magistrate judgé.” 28 U.S.C. § 636(b)(1).

C. Analysis

In sum, the Magistrate Judge’é recommendation is that all of Mr. Simms’s claims related
to the trial (grounds one, two, three, and portions of ground four) be dismissed as barred by the
statute of limitations and that claims arising from the new trial proceedings (remaining portions
of ground four) be dismissed as procedurally defaulted. |

After analyzing Mr Simms’s objections to the F irst,‘ Second, and Third R&Rs de novo,
the Court accepts the findings and recommendations, including the Magistrate Judge’é
conclusion to withdraw some recommendations, and OVERRULES Mr. Simms’s objections,
except those sustained that caused the Magistrate Judge to withdraw recommendations.

As explained above to try to overcome the statute of limitations bar, Mr. Simms has
argued a claim of actual innocence, which relies on the victim’s purported recantation of her trial
testimony. (See Fourth R&R, ECF No. 39, PageID 1574.) In his first objection to the Fourth
R&R, he reiterates his previous positions, positing that the Magistrate Judge “etroneously
misstates the facts surrounding the recantation by the complaining witness.” (ECF No. 40,
PageID 1581.) He takes issues with the Magistrate Judge’s characterization of the recantation as
occurring “many years after the trial” (id. PageID 1581-82) and urges that the trial judge’s

finding that the recantation was not credible is “highly irrelevant” (id. PageID 1583).
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Mr. Simms’s contentions are unpersuasive; the Magistrate Judge’s reasoning in previous
Reports and Recommendations was sound and thorough. As the Magistrate Judge explained (and
the state trial court judge found) the recantation was taken when the minor victim was
unrepresénted and in the presence of Mr. Simms’s mother, who was the victim’s source of
shelter, money, and transportation at the time. (Fourth R&R, ECF No. 39, PageID 1575.) When
the victim had a chance to répeat her recantation at the new trial hearing four years later, she
declined to take the stand on advice of counsel. (/d. PageID 1576.)

While a credible claim of actual innocence requires “new reliable evidence,” federal
courts must nét limit their analysis to that evidence. Hubbardv. Rewerts, 98 F.4th 736, 743 (6th
Cir. 2024) (citing House, 547 U.S. at 537). “The court must instead look at the entire record, ‘old
and new’ evidence, without regard to its admissibility, before determining whether a petitioner
has credibly shown actual innocence sufficient to overcome a habeas procedural barrier.” Id.
(citing House, 547 U.S. at 538). The old evidence includes—as the Magistrate Judge highlights
in his Fourth R&R—Mr. Simms’s own statements to the police that he had engaged in sex acts
with his daughter, and the minor victim’s disclosures to a forensic interviewer at the child
advocacy center regarding sexual acts and depictions of sex toys. (Fourth R&R, ECF No. 39,
PageID 1575; ECF No. 16, PagelD 1443-46.)

Given the circumstances in which the victim’s recanting statement were obtained and
presented, as well as the old evidence (summarized only briefly here) Mr. Simms has not
“persuade[d] the district court that, in 1ight of the new evidence, no juror, acting reasonably,
would have voted to find him guilty beyond a reasonable doubt.” See Schlup, 513 U.S. at 329.
Mr. ShﬁmS’s argument about the Magistrate Judge’s use of “many );ears” to describe the four

years that happened between the end of the trial and when the recantation occurred is semantic;
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the Magistrate Judge laid out the relevant timeline. (See Fourth R&R, ECF No. 39, Pagé,[D_
1575-76.)

The actual innocence exception is “rare” and only applies in “extraordinary case[s].”
Souter v. Jones, 395 F.3d 577, 590 (6th Cir. 2005); Hubbard, 98 F.4th at 747 (“the actual-
innocence remedy is reserved for only the most extraordinary case™) (collecting cases). This is
not that exceptional case.

As for Mr. Simms’s second objection to the Fourth R&R (ECF No. 40, PagelD 1584), the
Court agrees with the Magistrate Judge that those_portions of ground four protesting of judicial
misconduct at the new trial proceedings were not fairly presented to the Ohio courts.

| Mr. Simms’s third objection to the Fourth R&R is that the Magiétrate Judge is
systematically biased against habeas corpus petitioners. (7d. PagelD 1585-86.) Mr. Simms made
this same objection in his Motion to Recuse the Magistrate Judge. (ECF No. 49.) The Magistrate
Judge denied that Motion (ECF No. 50), and the undrarsigned adopted and affirmed that Decision
and Order over Mr. Simms’s objection (ECF Nos. 53, 56). The Court overrules Mr. Simms’s
third objection for the same reasons.

Mr. Simms’s fourth objection to the Fourth R&R is that Magistrate Judge Merz has
recommended denial of a certificate of appealability without waiting for an application from Mr.
Simms first. (ECF No. 40, PageID 1586.) Because the Magistrate made an error in his analysis—
e.g., the miscalculation of the date of finality of the new trial proceeding—he is entitled to a.
certificate of appealability, Mr. Simms says.

Mr. Simms’s argument that the Magistrate Judge made a recommendation on a certificate
of appealability before Mr. Simms moved for one disregards Rule 11 of the Rules Governing

§ 2254 Proceedings, effective December 1, 2009. That Rule requires that district courts include



Case: 2:22:cv-00474-EAS-MRM Doc #: 57 Filed: 11/18/24 Page: 8 of 10 PAGEID #: 1678

in any final judgment against a habeas petitioner a ruling on whether the petitioner is to receive a
certificate of appealability. The case authority Mr. Simms relies on all pre-dates the 2009 Rule
amendment which requires the Court to make this decision without any motion by the petitioner.

As for Mr. Simms’s argument that he is entitled to a certificaté of appealability because
of an error in analysis, when a judicial officer recognizes and corrects an error before judgment,
the fact that the error was made sometime in the proceedings does not entitle a pétitioner to
appeal. See Mallory v. Eyrich, 922 F.2d 1273, 1282 (6th Cir. 1991) (citing Marconi Wireless Tel.
Co. v. United Stétes, 320 U.S. 1, 47-48, (1943)) (“District courts have inherent power to
reconsider interlocutory orders and reopen any part of a case before entr}‘/ of a final judgment.”).
Even more, the undersigned had not yet reviewed the First R&R and determined whether he
would accept, reject, or modify the findings and recommendation from the Magistrate Judge. See
28 U.S.C. § 636(b)(1).

Mr: Simms’s objections to the Fourth R&R are OVERRULED.

II. DECISION AND ORDER ON EVIDENTIARY HEARING

A. Background

While the Reports and Recommendations were pending, the Magistrate Judge issued a
Decision and Order on a “Motion to Proceed to Hearing and Judgment” (ECF No. 45) filed by
Mr. Simms. (Decision and Order, ECF No. 46.) Mr. Simms asked for an evidentiary hearing and
for expedited consideration of the merits. (ECF No. 45.)

In rejecting Mr. Simms’s request for an evidentiary hearing the Magistrate Judge
explained that the Supreme Court has limited the authority of district courts to hold evidentiary
hearings; rather, district courts are confined to deciding cases from state court records. (Decision

and Order (citing Cullen v. Pinholster, 563 U.S. 170, 183 (2011).) The Magistrate Judge
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explained that the pending Reports and Recommendations were ripe for the undersigned’s .
consideration,and a final decision would be issued “in the ordinary course of the Court’s
business.” (Id.)

B. Standard of Review

When a party objects to a non-dispositive motion, the district court must “modify or set
aside any part of the order that is clearly erroneous or is contrary to law.” Fed. R Civ. P. 72(a).
Likewise, 28 U.S.C. § 636(b)(1)(A) provides that “[a] judge of the court may reconsider any
pretrial rﬁatter . . - where it has been shown that the magistrate judge’s order is clearly erroneous
or contrary to law.” The “clearly erroneous” standard applies to factual findings énd the
“contrary to law” standard applies to legal conclusions. Gandee v. Glaser, 785 F. Supp. 684, 686
(8.D. Ohio 1992) (Kinneary, J .)_(gitati(_)ns omitted). A factual finding is “clearly erroneous”
when the reviewing court is left with the deﬁnife and firm conviction that a mistake has been
made. Heigéts Cmty. Cong. v. Hilltop Realty, Inc., 774 F.2d 135, 140 (6th Cir. 1985). A legal
conclusion is “contrary to law” when the magistrate judge has “misinterpreted or misapplied
applicable law.” Hood v. Midwest Sav. Bank, No. C2-97-218, 2001 WL 327723, at *2 (S.D. Ohio
Mar. 22, 2001) (Holschubh, J.) (citations omitted).

C. Analysis

Mr. Simms has not shown that the Magistrate Judge’s Decision and Order is contrary to
law, and so his objections are OVERRULED.

III. CONCLUSION
The Reports and Recommendations at ECF Nos. 21, 24, 27, and 39 are ADOPTED AND

AFFIRMED, except the portion that the Magistrate Judge withdrew (see ECF No. 24, PagelD

1518-19; ECF No. 27, PageID 1531-32). The objections to those Reports and Recommendations
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are OVERRULED unless the objections were sustained. (ECF Nos. 22, 25, 36, 40; see ECF No.
24, PagelD 1518-19; ECF No. 27, PageID 1531+32.) Mr. Simms’s objection (ECF No. 47) to
the Magistrate Judge’s Decision and Order (ECF No. 46) is OVERRULED.

Finally, as reasonable jurists would not disagree with the con¢lusions above, no
certificate of appealability will issue. See Porterfield v. Béll, 258 F.3d 484 (6th Cir. 2001) (citing
Slackv. McDaniel, 529 U.S. 473, 484 (2000)). The Court certifies to the Sixth Circuit that any
appeal would be objectively frivolous and should not be permitted to proceed in forma pauperis.

The Clerk is DIRECTED to enter judgment and close this case.

IT IS SO ORDERED.
11/18/2024 s/Edmund A. Sargus, Jr. _
DATE , EDMUND A. SARGUS, JR.

UNITED STATES DISTRICT JUDGE

10
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FOR THE SIXTH CIRCUIT KELLY L. STEPHENS, Clerk
TIMOTHY SIMMS, )
Petitioner-Appellant, ;
v. ; ORDER
JERRY SPATNY, Warden, ;
Respondent-Appellee. 3

Before: STRANCH, Circuit Judge.

Timothy Simms, an Ohio prisoner proceeding pro se, appeals the district court’s judgment
dismissing his petition for a writ of habeas corpus, filed pursuant to 28 U.S.C. § 2254. Simms has
filed an application for a certificate of appealability (COA) and a motion for leave to proceed in
forma pauperis (IFP). For the following reasons, we deny the application for a COA and deny as
moot the motion for leave to proceed IFP.

In 2010, a jury convicted Simms of six counts of raping a minor under the age of 10, six
counts of sexually baitering a victim under the age of 13, three counts of gross sexual imposition
of a victim under the age of 13, and one count of tampering with evidence. The trial court
sentenced him to four consecutive terms of life in prison. The Ohio Court of Appeals affirmed
Simms’s convictions but remanded for resentencing, State v. Simms, No. 10AP-1063, 2012 WL
1894276, at *14-15 (Ohio Ct. App. May 24, 2012), and the Ohio Supreme Court denied leave to
appeal, State v. Simms, 974 N.E.2d 1210 (table) (Ohio 2012). The trial court again sentenced

Simms to four consecutive terms of life in prison,! and the Ohio Court of Appeals again reversed

! The trial court’s journal entry states that it “imposed five consecutive life without parole
sentences,” but the judge announced at the sentencing hearing that it was imposing four
consecutive life sentences. See Simms, 2013 WL 6157261, at *1.

APPENDIX J
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the judgment, in part, and remanded for resentencing. State v. Simms, No. 13AP-299, 2013
WL 6157261, at *4 (Ohio Ct. App. Nov. 21, 2013). The trial court then sentenced Simms to five
consecutive terms of life in prison. Simms moved for a new trial. The trial court held a hearing
but denied the motion, and the Ohio Court of Appeals affirmed. The Ohio Supreme Court demed
leave to appeal.

In 2022, Simms petitioned for a writ of habeas corpus, raising four grounds for relief:
(1) his confession was not knowing, free, and .voluntary; (2) trial counsel performed ineffectively;
(3) the prosecutor engaged in misconduct; and (4) the trial judge and the judge who ruled on his
motion for a new trial were prejudiced and biased against him. A magistrate judge recommended
dismissing the petition, finding that Simms’s claims were barred by the one-year statute of
limitations. Simms objected, and the district court recommitted the case to the magistrate' judge.
The magistrate judge then issued a supplemental report and recommendation, finding that claims
one, two, three, and certain sub-parts of claim four were time-barred, but any portion of claim four
that alleged judicial misconduct relating to proceedings on the new trial motion were timely. He
further found that Simms failed to make a sufficient showing of actual innocence to overcome the
time-bar. The magistrate judge stated that he would issue a separate report dlscussmg the portions
of claim four that related to the new trial motion.

Simms objected, and the district court again recommitted the case to the magistrate judge.
The magistrate judge concluded that the timely portions of claim four were procedurally defaulted,
and he reaffirmed his finding that Simms failed to make a credible showing of actual innocence.
Simms objected. The district court overruled the objections, adopted the magistrate judge’s report
and recommendation, and dismissed the case. Simms filed delayed objections, however, and the
district court vacated its judgment and recommitted the case to the magistrate judge.

In a final supplemental report and recommendation, the magistrate judge reiterated that
most of Simms’s claims were time-barred, the portions of claim four relating to the new trial
motion were procedurally defa{ultéd, and Simms did not make a sufficient showing of actual

innocence to overcome either the time-bar or the procedural default. Simms objected, and the
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district court overruled the objections and adopted the magistrate judge’s reports and
recommendations to the extent that they concluded that Simms’s claims were either time-barred
or procedurally defaulted and that Simms did not make a sufficient showing of actual innocence
to excuse the procedural default. The district court declined to issue a COA.

In his COA application, Simms argues that the district court erred in finding that he failed
to make a sufficient showing of actual innocence to overcome the untimeliness and procedural
default of his claims. He also contends that the district court erred in finding that he procedurally
defaulted his claims of judicial misconduct during the state-court proceedings. Finally, Simms
argues that the district court should have granted his motions for recusal of both the magistrate
judge and the district court judge due to bias and prejudice. |

A COA may issue “only if the applicant has made a substantial showing of the denial of a

" constitutional right.” 28 U.S.C. § 2253(c)(2). A petitioner may meet this standard by showing
that reasonable jurists could debate whether the petition should have been determined in a different
manner or that fhe issues presented were “adequate to deserve encouragement to proceed further.”
Slack v. McDaniel, 529 U.S. 473, 484 (Z/OQO) A(quot;ing Barefoot v. Estellé, 463 U.S. 880, 893 &
n.4 (1983)). If the district court denies rélief on a procedural ground, the petitioner must show, “at
least, that jurists of reason would find it debatable whether the petition states a valid claim of the
denial of a constitutional right and that jurists of reason would find it debatable whether the district
court was correct in its procedural ruling.” Id.

L Actual Innocence

Simms’s COA application does not challenge the district court’s finding that claims one,
two, three, and portions of claim four are untimely. However, he does argue that he made a
sufficient shoWing of actual innocence to overcome the time-bar. A prisoner may overcome a
time-bar by making a credible showing of actual innocence, but that requires a showing “that it is
more likely than not that no reasonable juror would have convicted him in the light of . . . new
evidence.” McQuiggin v. Perkins, 569 U.S. 383, 399 (2013) (quoting Schlup v. Delo, 513 U.S.
298, 327 (1995)). To determine whether this standard is satisfied, a habeas court “must . . . look
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at the entire record, ‘old and new’ evidence, without regard to its admissibility, before de;cermjning
whether a petitioner has credibly shown actual innocence.” Hubbard v. Rewerts, 98 F.4th 736,
743 (6th Cir. 2024) (quoting House v. Bell, 547 U.S. 51 8, 538 (2006)). “Based on the entire record,
the court must then determine whether ‘no reasonable juror would find [the petitioner] guilty.””
1d. (quoting House, 547 U.S. at 538).

" Reasonable jurists could not debate the district court’s conclusion that Simms did not make
a credible showing of actual innocence. The victim, Simms’s daughter, did recant her testimony
during a 2014 deposition: she denied all aspects of her trial testimony and declared that Simms
never touched her in a sexual manner. She stated that she testified falsely because she did not want
to spend time at Simms’s house and she “was just a stupid, little nine-year-old girl that just wanted
to stay with [her] mom.” Although she admitted during trial that she had drawn pictures of items
that Simms kept in a black suitcase, she stated during her 2014 deposition that she did not recall
drawing those pictures, she stated that her sexual knowledge was derived from television shows
that she had watched, and she explaiﬁed that the prosecutor had “explained to [her] . . . what to
say.” Simms’s mother accompanied the victim when she provided her 2014 recantation.

Setting aside the specific facts undermining the reliability of the recantation, reasonable
jurists would agfee that the recantation, when viewed in conjunction with the evidence presented
at trial, is not sufficient to show that Simms is actually innocent. The victim’s allegations against
Simms came to light only after the victim was overheard discussing the abuse with a friend. And
the allegations were specific and included details about items that Simms kept inside a locked,
black suitcase—items about which most nine-year-olds would not have knowledge. The victim
also repeated her detailed allegations to a forensic interviewer. Most critically, the jury heard an
audio recording of Simms’s admission to authorities that he had engaged in oral sex with the victim
multiple times, that he used to have a locked briefcase that contained specific items mentioned by
the victim, and that he wanted to get help instead of going to prison. In light of this evidence,
Simms’s claim that the time-bar should be excﬁsed due to his actual innocence does not deserve

encouragement to proceed further.
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11 Procedural Default of Judicial Misconduct Claim

In appealing the trial court’s denial of his motion for a new trial, Simms argued that, at a
hearing in 2019, the trial court erred by failing to ensure that the victim had proper grounds for
invoking her Fifth Amendment right against self-incrimination when her attorney indicated that
she did not wish to testify. He argued that this violated his right to due process and his right to
confront adverse witnesses. Slmms presented this same argument to the Ohio Supreme Court.
The district court found that these arguments did not propetly preserve Simms’s habeas claim that
the trial court was biased and prejudiced against him. Reasonable jurists could not debate that
conclusion. To properly exhaust a habeas claim, a state prisoner must present his claim “to the
state courts under the same theory in which it is later presented in federal court.” Bumpas v.
Tennessee, No. 24-5888, 2025 WL 947268, at *2 (6th Cir. Mar. 19, 2025) (quoting Wong v.
Money, 142 F.3d 313, 322 (6th Cir. 1 998)). Reasonable jurists could not debate the district court’s
conclusion that Simms’s due process and confrontation claims raised in state court were based on
a different legal theory and, therefore, did not exhaust, his judicial-misconduct clﬁim.

I, Judicial Bias' '

Simms moved the magistrate judge and the district court Jjudge to recuse themselves. He
argued that the magistrate judge was biased against habeas petitioners because he overwhelmingly
ruled in favor of the State of Ohio in habeas cases. He also argued that the magistrate judge had
issued four separate reports and recommendations in his case alone and admitted a legal error in
one of those reports. As to the district court judge, Simms argued that the judge’s rulings in favor
of the State of Ohio in almost every habeas case assigned to him and his refusal to reassign
‘Simms’s case to a different magistrate judge showed that he was prejudiced againsf habeas
petitioners. Reasonable jurists would agree that these arguments do not deserve encouragement
to proceed further. “[JJudicial rulings alone almost never constitute a valid basis for a bias or
partiality motion.” Liteky v. United States, 510 U.S. 540, 555 (1994). And, for reasons just
discussed, Simms has not shown that any of the district court’s adverse rulings themselves warrant

a COA.
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For the foregoing reasons, this court DENIES Simms’s application for a COA and
DENIES as moot his motion for leave to proceed IFP.

ENTERED BY ORDER OF THE COURT

Kelly i Steghens, Clerk




FILED

Aug 4, 2025
UNITED STATES COURT OF APPEALS !
. FOR S CIRCUT KELLY L. STEPHENS, Clerk
No. 24-4063

TIMOTHY SIMMS,
Petitioner-Appellant,

V.
JERRY SPATNY, Warden,

Respondent-Appellee.

Before: STRANCH, Circuit Judge.

JUDGMENT

THIS MATTER came before the court upon the application by Timothy Simms for a
certificate of appealability.

UPON FULL REVIEW of the record and any submissions by the parties,

IT IS ORDERED that the application for a certificate of appealability is DENIED.
ENTERED BY ORDER OF THE COURT

Kelly L. Sleghens, Clerk




A XIAN3ddV

Proceecings

IN THE COURYT OF COMMON PLEAS
FRANKLIR COUNTY. OHIO
CRIMINAL DIVISIOR

State of Ohio,

Plainciff,

V& . ; Case No. NICR-07-4205

Timothy Simms, .

Defandant.

DEPOSITION

of Elizabeth Jenn, taken hefore me, Marissa LaRue, a
Motary Public in and for the State of Ohio, at the
franklin County bublic Defender's Office, 373 South
High Street, Columbus. Ohio, on Friday, July 18,

2014, av 9:00 a.m.

ARMSTRONG & OKEY, INC.

222 East Town Street., 2nd Floor
Columbus, Ohic 43215-5201
(614) 224-9481 - (800) 223-9481

N FAX - {614) 224-5724

Armstreng & Okey. inc., Columbus, Ohioc (614} 226-9482

3 &QC“ FA L/m

/}'L,

-—96/21/22«49 e: 17 of. ' : ;
gé L ;?iijﬁ?ﬂ[%# ' ;‘}1 Q,@L(ﬁ&.{}/ﬁ

Proceedings

L APPEARANCES:

3 By Mr. Tim Pierce

373 South High
Columbus, Ohio

1P

%]

7 ALSO PRESEMNT:
8 Alicia Lash
9 Nancy Kirkwood

10 Shelley Jehn

(-

Street.,
43215

Franklin County Public Defender's Office

12th Floor

On behalf of the Defendant.

armstrong & Okey. Inc.,

Columbus.

Ohio (614) 224-9481



Case: 2:22-cv-00474-EAS-PBS Doc # 4-3 Filed: 06/21/22 Page: 18 of 33 PAGEID #:116

]

wr

22
23

24

Proceedings Proceedings
4
Friday Morning Session, 1 how do you spell your name?
July 18, 2014, 2 MS. SHELLEY JEHN: S-H-E-L-L-E-Y.
, 9:05 a.m. 3 MR. PIERCE: And then the last name?
i - - 4 MS. SHELLEY JEHN: Jehn. J-F-H-N.
MR. PIFRCE: Good morning. My name is 5 MR. PIERCE: J~E~K-N, and then we're also
i Tim Pierce. I am the lawyer appointe¢ to represent 6 accompanied by Nancy Kirkwood, Elizabeth's
f Mr. Timothy Simms. This is in Case No. 03CR~07-4205. 7 grandmoth%r.
It is captioned State of Ohio versus Pimothy Simms. 8 And could you spell your first name and
Today is Friday the 18th of July 2014. TIv g 9 last name?
approximacely nine o'clock in the morning, maybe a 10 M3. KIRKWOOD: N-A-N~C-Y,
few minutes after that. we are located for thig 11 K-1~R-K-W-0-0-~D.
deposition on the 11th Ploor of 373 South High 192 MR. PIERCE: Okay. And lastly, we're
Street, Columbus. Ohio 43215. This is part of the 13 also accompanied by my paralegal, Alicia Lash, and
offices of the Franklin County Public Defender 14 why don't you spell your first and last name?
Office. 1'm accompanied this morning by Elizabeth 15 MS. LASH: A-L-I-C-I-A. Last name is
Jehu. 16 L-A-5-H.
Do you go by Jehn or do you go by Simms? 17 MR. PIERCE: We are here this morning to
MISS JEHN: It don‘t matter. 18 talk to Elizabeth about these allegations that you
MR. PIERCE: And, Elizabeth, how do you 19 made against your father many years ago. I want to
spell your last name? 20 say. I do have a copy of the indiciment in front of
MISS JEHN: Jehn. it's J-E-H-N. 21 me. Thes2 allegations arose supposedly back in
MR. PIERCE: Okay. Very good. That's 22 November of 2008 and lasted until June of 2009.
fine. And T'm also accompanied here with Elizabeth's ! 23 If I could just have a moment, I belleve
mathex, Shelley Jehn and same -- is it Shelly, S-H -- E 24 all of these allegations -- and., again, let the
e I |

Armstrong & Okey, Inc., Columbus., Ohic (614) 224-9481

Armstrony & Okey, Inc., Columbus., Ohio (614) 224-9481
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cecord reflect that I'm reviewing the indictment as

I'm determining the time frames here. Yeah. That --

s0. veah. ‘‘hese appear to be one count, which I

think was the zampering, which was not quilty. Other
than the tampering count in the indictment, all of
these allegations arose between, 1 believe, the Sth
ot November 2008 and lasted to June 28:h of 2009.

Are you familiar with those allegations
that I'm talking about?

MISE JEHN: I have no what allegetion
means .

MR, PYERCE:

Okay. Basically, by

allecaticn, what I mean is, is that these are things
that you said thal your dad did to you.

MISS JEHN: Okay.
MR. PLERCE: And so. anyway -- well, T
chink before we go further here, 1'd like you Lo be
placed under oeth. This young Lady is going to plaie
you under odatth and 1°1l1 have a few other things to
explain to you and then we'll get into it.

(Witness sworn.)

MR. PTERCE: Very good. Thank you. Bank
on the record here.

Whai r'm -~ what, I cquess, ['d like che

224-9492
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record to reflect is your reason for being here this
worning, and that is we're going ko talk about these
things cthat you had said that your dad did to you
back between November of 2008 to June of 2009, and
whether or not those were true:; okay? So, that's --
do you understvand that?

MISS JEHN: Yes.

MR. PIERCE: Very good. And before we go
further., 1'd also like the record to reflect that is
it correct that I have discussed with -- now, not
only with you, but alse your mother, who's
accompanying you today, about the possibility that if
you were to now say that the things that you said
earlier in trial are not true, that could subject
you, that could cause you te be charged with wmaybe

certain criminal offenses, such as perjury, which

means lying under oath, or falslfication., which is,

you Juiow. knowingly making a false statement, that

could result, you know, in a number of penalties to

you, including the possibility of being sent to a
juvenile correctional facility, which is kind of like
juvenile prison?

Yeah.

MISS JZHN:

MR. PIERCE: And you understand that

aArmstrong & Okey, Inc., Columbus, Ohio {614) 224-9481
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there's 4 POsgibilicy that you could re charged? You
need to answer "yes" or *ng.-

MISS JEHN: Oh, ves.

MR. PIERCE: That's okay. I'm sorry.

And ¥s. .Jehn, is it crue that I've algo
discussed this with you?

MS. SHELLEY JEHN: vYeg.

MR. PIFRRCE: Very good. And in addition
to that, 1 have also explained to both you and you,
meaning Elizabeth, and Ms. Jehn, I've also explaineg
that jis Elizabeth wanted ro have legal counsel herea,
she could, bur You all are comfortahle Proceeding

without legal -- par being accompanied by legal

counsel?

M5. SHELLEY JEuN. Yes. That's fine.

MR. PIERCE. Okay . That's fine»

MS. SHELLEY JgHN, That s fine,

MR. PIERCE. And you’'rye go0d with that as
wells

MISS \JEHN: Yes.

MR. PTHRCE. Firsrt of ali, there are a
number of People in thig room here. Hag anybody
forced you ro be here today. coerced you or threaten

you in any way to come in here to taik to me thig

e ]
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morning? i
MISS JEHN: No. |
free will?

MR. PIERCE. Are you here on your owm /
MISS JEHN: ves. !
!

MR. PIERCE: r'm going to go ahead and, |
kind of, jump into this.

I'm sorry. one other preliminary item:
You also -- well, a couple preliminary items: vou
also understand that if st any time you want to get
up and leave or You're uncomfortable being here, or
You're Uncomfortable with certain beople being here,
You understand alil you have to do is Say something
and we can terminate thig interview?

MISS JEHN: vYes.

MR. PIERCE: Okay. You dig have a
chance, 1 believe, about 15 minutes a90 to review an

affidavit that, as 1 understand it, You signed this

.f
;

affidavit. Thig is an unsigned Copy.

MISS JEHN: Yeah.

MR. PIERCE: Ayt yoﬁ Actually signed ang
notarized this affidavit; is rhat right?

MISS JEHN: Yeah, )

MR. PIERCE: Aana you hag“a ¢hance to
——

Armstrong s Okey, Inc., Columbus,

Ohig’ (614) 224-94g;
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review this?

4ISS JREHN: Yeah.

MR. PIERCE: 'The recason I'm doing that iy
because there may he instances where 1 will be
referring to this.

158 JEMN: Okay .

MR. PIERCE: Okay? And -- okay. Do you
have any questions before we begin?

MISS JEMN: No.

MR. PIERCE: Mom, do You have any
cuestions before we begin?

M5, SHELLEY JEHN: No.

MR. PIERCE: And, Grandma, do you have
any?

MS. KIRKWOGD: No.

MR. PIERCE: Well, 7 guess 1'11 ask you.
I don't want te leave You oui. Do you have any
quastions?

MS. LASH:. HNo.

ELIZABETH JEHN
heing by me firsc duly sworn. az hereinafter

certitied, deposes and says as follows:

Armstrong & Okey, inc.. Columbus, Ghio (614) 226-9681
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EXAMENATION

BY MR. PIERCE:

Q. Elizabeth, in reviewing the testimony
that you gave during the trial -- the testimony ig
the things you said --

A, Yeah.

c. ~~ things you said. okay, during the
trial -- there were a number of things that you told
the jury that your father had done to you?

AL Yeah.

0. Do you remember saying those things
during the trial?

A. Some of them. Wot all of them.

Q. QkuyA Well, we'll -- ac any point, if
there's somerhing where your memory needs to he
refreshed or something. let me know. Ckay.

Well, I guess first of all, I'm going to
ask you, did your father touch in you in a sexual
manner at any time?

A. No.

Q. And let me -- I got a question about a
black suitcase. Do You remember talking some about
the black suitcase?

A. A little bit.

Armstrong & Okey, fnc., Columbus, Ohio (614) 224-9481
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0. What car you tell me about that black
suitcase?

A It was by the bed. but there -- I didn't
know what was in it. There was like some kind of
paperwork or something like that. .

Q. S0. are you telling me you never saw what,
was in that sujtcase?

AL Yeah.

C. And -- all right. I'm going to probably
come back to that in a little bit.

A, Okay .

a. You said, during the jury trial a number
of years asgo, that your father had tonched you in
your private parts underneath your clothing. 1Is that
Lrue?

A Na.

Q0. Do you -- did he. at any point, ever

touch your vagina, inside or out?

A. No.

Q. Did he ever touch your buttoeks or your
butt, inside or out?

A. No.

Q. Al: right. And because of your answers

then. it would not be true that he touched YOou more

Armstrong & Okey. Inc., Tolumbus. Ohio (614) 224-9481
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than two times?
A. No.
Q. in other words, that's not a true
statement?
A. Oh, no.
Q. Did your father, at any point, touch you
sexually with his hands or his fingers?
A. No. ;
0. Did he ever show you his penis?
A No

Q. Did he ever force you to lick his penis?

AL No.

O.. Did he ever puk his mouth on the inside
of your vagina?

Al No.

Q. Did you ever see your father ejaculate?

A What's that? Like naked?

0. Well, let me explain. Did you ever see
him, say, have semen that came out of his penis?

A. No.

Q. You never saw that., okay. Okay.

Referring you back to the black casea, ‘

okay, and, again, I don't want to put words in your

mouth, you said that you saw the black case, and,

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-34831
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what, you thought there were papers in it or
something?

A Well, 1 mean, 1 gsaw it opened up once,
put all 1 saw was papers.

Q. Papers

A. Yeal;.

Q. Okay. T'm going te ask you about that
here in just a minute.

Where there any -- was there ever a 1

ping-pong paddle that You saw in that briefcases g

A. No.

Q. So, did he ever smack you with a
ping-pong paddle?

A. No.

Q. Did you ever smack him with one?

A. No .

Q. Did he keep magazines of naked women in

the -- naked ladics in that brietcase?

Al No.

0. Okay. Let me see here. Did you evear
watch a movie, like a pornographic movie. with your
dad, you know. showing naked wonian, that kind of
tling.

Al No.

Armstrong & Okey, Inc.. Columbus, Shio (514) 224-9481
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0. Nothing like that. okay.
Now. let me ask you this question: If
you remember, did you ever see -- and there's a list

ot things I'm going to go through ---

A Okay .
Q. -~ and if you need ne to explain what
these are., 1'1l do my best. Did you ever see an

enema in that briefease?

A. No.

Q. Do you know what an enema is?

A, Yes.

Q. Did you ever see, you know, pornographic

inagazines?
A No.
Q. And I think you said you didn't see a
ping-pong paddle?
A No .
Q. There was nothing like thact, okay.
Did you ever see an item, it‘s like a sex

toy called a dildo? Did you ever see that in the

briefcase?

AL No.

0. Was there a red cord that you saw in the
briefcese?

Armstrong & Okey, Inc., Columbus, Ohio 1614) 224-9491
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A. No.
Q. Okay. Did you see a fly swatter in thas
briefcase?
AL No.
0. Did you ever see a tuhe of K-v Jelly in
the briefcase? ‘
Al No .
Q. Okay. Let me ask you this question: Was

there ever an instance where you and your father
would play a card game where when somebody got a
certain score with the cards, they'd have to start

taking their clothes off?

A No.

Q. You never did that?

A. No.

Q. Never did that with him, okay .

vWere you ever in a position where these

things happened and your father said don't tel}

anyhody?
A NG .
Q. Did vou ever see your dad, your father.

with an enema?
A, No .

Q. You never saw that?

Armstrong & Okey, Inc.. Columbus. Ohio (614) 224-9481

N

14

15

16
17
18
19

20

U ™ W

Proceedings
16
AL No.
Q. Okay. So, you never -- or he never asked
you to help him put an enema in -- in --
A. No.
Q. Okay. Let me be more specific. He never

asked you to help him put an enema inside his butt?

A. No.
Q. Now, did he ever give you an enema?
A. No.

0. Never did that, okay.

So. where you may have -- where you
indicated that he put an enema in you and it hurt
you, that's not true?

A. No.

Q. Okay. And you're saying he never licked
your vagina?

A No.

Q. Did that -- and I'm sorry. I'm reading
here. so I --

A. Okay .

Q. S0, there were no events, no instances
where your dad engaged in any kind sexual activity
with you in -- anywhere in the house?

A. No.

Armstrong & Okey. Inc., Columbus, Ohio (614} 224-9481
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G. Let me -~ pkay. Do you recall drawing a 1 "yexually"?
picture of that black suitcase at Children's 2 ! AL Yeah.
Hospital? . 3 0. Okay. Okay. Elizabeth, I'm going to ask
A No. ' 4 you now a number of questions, and I'd like you to
G. You don't rememher doing that? 5 explain, if you can. then how these things ~- you
A. Uh-uh. 6 know, how it came to be thar your father got charged
0. You don't remember drawing it in -- ! 7 with these things; okay?
stowing -- drawing the things that were contained in 8 A. Qkay.
the black suitcase? 9 0. And I'll get to that in a minute, but, I
A. No. . 10 quess, tirst of all, let me ask you this question:
Q. You don't remember, okay. 11 Before the trial, and, again, we're talking many
Would vour father ever show you picrtures 12 years ago, but I'm curious, was there anybody that
oL nude people on a computer? 13 force¢ vou, that you thought, te have you say those
AL No. 14 things or -- or not? and if they didn't, they
0. i'm sorry I keep zalkihg abour that black i5 didn't. Dut was there anybody that you -- the
suitcase. So, there was never an instance. never & 16 prosecutor or maybe somebody else that maybe, kind
zame when your dad put that black suitcase on the hed 17 of., forced you to say these things?
and vou would Jook in it? 18 A. It was the guy that -- I think it was the
A. no. 19 prosecutor. I don't know if that's what he's called.
. And your tescimony is your father never 20 Q. What -- okay. Well, are you saying
touched vou sexually with his hands ot anything el:ne 21 that -- that he kind of forced you or -- to --
for vhat matter? 22 A No. He just kind of, like, explained to
AL No. 23 me, like, what to say really.
0. You know what I mean when T say ; 24 Q. Okay. Okay. All right. well, I guess
o i j

Armstrong & Okey, Inc., Columbus, Ohio (614} 224-9481 Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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what I'd like you to do is, could you explain how it
is zhat these things -- how it became that your --
that you accused your father of these things? And I
think, you know, for ezxample, you've got -- I think
that, you know -- I think you mentioned, T think,
Christina, I think, is the name of scemehody. And so
anyway, so walk me through thatc. How is it that
these came -- thesa allegations got made?

A. Okay. So, Christy, which is actually
Christina, but ! cail her Christy, she kind of. like,
told me a story about her dad and stuff iike that .
And then -- well, 1 got some of that off of there.

But the reason why I didn‘t want to go
over to my dad’s anymore was because, one thing, any
mom was really sick and © didn't want o leave her.
And, I mean., it was really boring over there when he

lost his job.

0. Okay .

AL There was not anyone ro nlay with.

Q. Yeah. Right.

A So0. after she started telling me stories

about. her dad, that's where some of it came from.
But the other parts came from oft Pamily Guy. and

Adult 3wim, and Mmerican Dad, and Special Victims

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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Unit, i
Q. These are TV shows you're talking about?
A. Yeah.
0. And. so what -- without -- you know, so

you don’t have to go into a lot of detail. but, 1

mean, what were the kinds of things that you were

hearing or seeing on these shows?

A. I mean, Special Victims Unit is all about
rape and sexual things.

Q. Yeah. Okay.

A. S0, that's where a lot of it came from.

Q. Adult Swim, I don't have cable, so T
don't know what that is. So, what kind of shows are
on that? I mean --

A. Well, I mean, there's Family Guy and

Amarican Dad. They're made by the same company kind

of thing.
Q. Yeah.
A. And, well., I mean, all they do is just,

like, talk dirty and things like that, and they show

things on there.

Q. Ckay. So, if I'm understanding vou., so
you got -- there was the show -- these shows, there
was Christina talking about her -- T'm sorry. You

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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sald - I'm sorry. Are you taiking ahout ner dad?

A. Yeah. 1 mean, she said that this stuff
happened with her dad. f don't know if it was true,
but

0. Okay. Okay. Things that maybe her dad

had done?

Al Yeah .
0. Okay. i'm jus: - okay. And how is it
thet, 1f£ you know -- somehow this -- these things

chat, you weres saying go:t communicated o your mom.,
Do vou know how that happened?

AL Well, I wmean, we wore talking about it in
whe bathroom, and then my sister overhaard.

Q. And I'm sorry.

who is your sister?

What's her name?

Al Erica Jehn.
Q. Erica, okay.
A And she went over and Lold my mom. And

then Christy went home and told her mor.. S0, her mom
cailled my mom, and then my mowm got, like, nervous and
called the police.

Q. Anc when you say the friend you were
calking co in the bathroom., are you rofarring to

Chrigry?

Armstrong & Okey, Inc., Columbus. Ohia (614} 224-9481
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AL Yeah.
Q. So, as best I can tell, it's like Christy
tells her mom, Erica tells --
AL Yeah.
Q. == your mom, and then phone calls are

made, and this is how -~

AL Yeah.

Q. Okay. Okay. weil, here's a question:
Why didn't you say at -; you know, when the police
vere getting involved and Children's Hospital was
getting involved, how come you didn‘t say, hey, this
wasn't true, none of this happened? Tell me what was
going through your mind?

A Mostly the police really scared me then.
I mean., I was terrified of the police. And ~- let me
think. I'm sorry.

0. No. You're doing fine actually. You're
doing real ¢oaod.

A. After the police came, my daddy always
taught me not to lie. but., I mean, the -- Christina,
the same thing happened with her dad. He went to --
like, she wasn't able to go see him anymore. So, I
thought the same thing was going to happen wich my

dad, I just wasn't going to be able to see him

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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4anymore. and I was just going to spend -- stay witn
my mom.
Q. I'm sorry. I'm trying to -- and how did

that -- okay. 1 understand you were afraid. but --
yYou know, of the police, and then you -- okay. Your
fear -- well, you were afraid your dad may go to
prison. and, of course, that ‘s what's happened?

A. Yeah.

Q. So, 1 guess I'm trying to understand how
that worked into you making this story up against him
though, i mean, especially seeing Christy -- what
happened to Christy's dad.

A Well, i didn't xnow he was going to yo to
jail ac all. Like, 1 had no clue. I just thought I
was qoing to be taken away from him and 1 was juste
going to stay with my mom.

Q. Oh, I see. Okay. I'm s0rry. I
misunderstood. No. No. No. Good. Thank vou for
clarifying that.

Let me ask you a question because I'11
get right te this: 8o, you know that what you're
telling me is a lot different than what you testified

to during the trial.

A Yeah.

|
|
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Q. I think you'll agree with that?

A. Yeah.
Q. Now, are you -- is this a situation where
You're changing your story because, qee, you're

really sad and upset that your dad is now in prison

for the -- you know, prison for a long, long time --
AL Yeah.
Q. -- the rest of his life actually, and now i

you're, like, oh, gee, I made a -- boy, I didn't want
that te happen, so now I'm going to chanye my stoxy?
Is that's what going on here?

A. Well, I mean, kind of. I mean, I do --
like, all this was just made up. Like, none of it's
true at all. T was just a stupid, little
nine-year-cld girl wanting to stay with my mom.

Q. Okay. Got you. Got you. I guess what
I'm trying to do is this, so let me clarify. Are you
now saying, hey, none of this happened because -~
well, let me -- let me -- yeah. and I understand

there's a little bit of a disconnect here. Are you

lying now --

A Ch, no.
Q. - to get your dad out of prison?
A. No. I'm confused.

}
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do & reaily good job

nas anyboudy forced

you, or threatened vou, or coerced You to say these

things that you shared with me today?
AL No.
Q. And what you're telling me is true and -~

what you're pow telling me is or

A Tes.

ue and accurate?

MR. PIERCE: [If I could just go off the

record and -~ just & moment.

{Discussion off the

record.)

MR. PIEHCE: We're back o the record.

Q. I'é Llike the record
consulted with ny paralegal whao

Lhis motion for post-couvicrion

to reflect that I

is working with me on

reli She's had an

opportunity to review the transcripts herselt, ancd

she has reminded me of something that I should have

asked vou about. And thac is rhis: Do you recall

drawing pictures of what was contained in this black

suitcase?

A No.

0. S0, you don't remember anything ahout

rhag?

Armstrong & Okey, Inc.. Columbus,
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Al o,

Q. So -- and I'm not ignoring what you just
sald, but let me -- let me -- so, this is not a
situation where you went to Children's Hospital and
drew pictures of what was contained in the black
suitcase, is it?

Al Ne.

Q. Nor is it a situation where you drew some
piéLures and Erica showed your mom these pictures of
what was contained in the black suitcase?

AL No.

MR. PIERCE: Okay. Is that -- okay. If
I can just have a moment, I think we're. --

THE WITNESS: Okay.

MR. PIERCE: ~- close to wrapping this‘up
actually.

(O£f the record.)

MR. PIERCE: Yeah, { do. I do have a few
morTe questions.

Q. So. if you remember, what were the --
what was a typical week -~ whar would a typvical weekx
look like with, like. vou going to your dad's house
and when you'd be, like -- you know, when you'd be at

your mom's? I mean, how would that work? Like, when

Armstrong & Gkey, Inc., Columbus, Chio (614) 224-9481
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typically would you go to your dad's and -- yeah.

A Okav. I don't really remember when I
would go to my dad's, bue I was with my mom a lot. 71
mean, ai my mom‘s house, we used to just play with
iriends and stuff like that. But when my dad came co
pick me up, we wouid -- well, first, he had to take a
shower because he worked ar Rumpke and he stank.

Q. Yes.

A. T mean, stunk.

0. Well, veah. Sure. Abisolutely. Yeah.
Right.

LY And when he was doing that, r would jusr
be in the living room, watching TV. Aand then when
he's done, we would 90 over to my grandma's house,
and we would have dinner. And then we'd ‘just hang
out with her for a little bit. and then he would take
me home.

Q. Okay. And I'm going to ask you. he

wouldn‘t ask you to join him in these showers, would

he?

n. No .

0. And would he typically ~-- you know, when
you would return home, would he be like -- after like

visiting with your grandma, would he be, like, real.ly

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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tired?
A. Yeah.
Q. And like fall asleep and stuff?
A. Well., I mean, hefore we go to my

grandma's, he normally took, like, a 30-minute nap.

and then we would go to her, and then he‘'q take me
home after. -

Q. Let me ask you about the sleeping
arrangements there at the house at the time. Would
he sleep in, like, a -- in a bed upstairs with, like,
the four dogs?

A Yeah.

Q. Yeah. I can't imagine him doing that.
But you would sleep down in the basement with your
step-mom --

A, Yeah.

Q. -~ Sue; right? 1Is that -- okay.

Aud she had her own -- a bed, and then
you had your bed; right?

A. Yes.

Q. Let me ask you this question because I
came across another transcript: Did you ever play
this game, the naughty game, with Dylan? Did you

ever play --

Armstrong & Okey, Inc.. Columbus, Chio (614} 224-9481
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: AL Ho.
] 3. Okay. Do you knew what the naughty gamne
i in?
A no.

MR. PIERCE: Okay. Something chat came

. ALL right. T don't really have enyching else ro

say, but I'm going - okay. You do.
(Discussion off the record. |

MR. PIFRCE: Yeah. I'd like the racord

o reflecc that, again. atter consulting with Ajicia
! Lash, my court reporter -- or I'm sorry -« my

pnaralegal -- you're the courc reporter -- that I do

have & couple additional questions.

a. Would your father always pick you up at
Your mom's house or would he somerimes pick you up at
school?

AL L'm mostly remember ay mom’'s housa.

Q. “ould there have been occasions he picked
you up from school?

A Sometimes, like, maybe if i was sick or

something.

Q. Did you ever leave school early to go to

your dad's house or tw skip school?

A. No. L was only, liwe, second grade,

Armstrong & Okay, Inc.. Columbus, Ohic (614) 224-94512
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maybe third.
Q. So, you didn't do any school -- did vou
ever play hooky when you were in schaonl?
A. tes.
Q. Yeah. We talked about that.

MR. P1ERCE: Okay. Yeah. I'm, like,
running out here.

Do you guys have any questions, I mean,
for me to ask?

MS. KIRKWOOD: For you to ask?

MR. PIERCE: #ell, here. Let me --

(Discussion off the record.)

MR. PIERCE: Okay. Again, let the record
retlect that I consulted with Elizabeth's mother.
Shelley Jehn, and based on that consultation, I do
have a questicn.

Q. Do you remember showing your mom, with
Erica, any pictures of this black suitcase?

Al No.

C. You don't have any memory of that?

A, -No.

Q. All right. I can't think of anything
@lse. 1 think we've covered -- is there anything

else that you're, like, dying to tell me or you think

Armst.rong & Okey, Inc., Colurbus, Chio (614) 224-9483
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i, that, you know, I should know or anything like that, 1 30, this concludes this deposition.
‘ vou know, that's important to +his case? 2 Thank you.
A.  Well. I mean. I'd just kind of like to 3 {The deposition concluded at 9:42 a.m.)
plece together this: 1 was just a stupid, little 4 R

nine-year-old gir. that just wanted o stay with my 5
mom, and I didn't want to go with my dad because he 6
was boring and broke. And it is al! my fault that he 7
is in jaili. and I should be put in there instead of 8
him. 9
Q. Well. okay. All right. well. T 10
h appreciacte you saying that. but okay 1s there 11
anything else, or -- 12
A. (The witress shakes her head.) 13
Q. T don't think I have anything else to 14
say. And. again -- and I‘'ve said this now a bunch of 1s
times, you know, are all these statements that you're 16
making, are they true? 17
A, Yes. 18
Q. and uc one has forced you. coerced you, 19
threatened you in crder to make these statements? 20
. No. 2i
MR. PIERCE: Okay. I don't believe I 22
have aany other questions., 7T appreciate you coming 23
down, and Shelley and Wancy, and I appreciate it. 24

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-2481 Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481
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State of Ohio

County of facdbs o
I. Elizabeth Jehn. do herehy cextify that 1
have read the foreqgoing transcript of my deposition
given on Friday, July 18, 2014; that together with
the correction page attached herets noting changes ar.
farm or supscance, if any, it ie true and correctr.

NCRR, (%\Y‘SX‘\

izaBeth ogehn

i do hereby cercify that the foregoing
transcript of the deposition of Elizubeth Jehn was
submitted to the witness for reading and signing;
that after she had stated to the undersigned Notary
Public that she had read and examineu her depogsition,
she signed che same in wy presence on the Ly
H day of .Aﬁ&%ﬁﬁiLl;_~_m_~_.m.__—‘ 2014,

-
. e
2y et T

Notary Public

N

B

. td
My commission expires g 247 . Y. V7
i)

EA
[ L. .

224-9483

| S, PR . [
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CERTIFICATE

State of Chio
88
County of Franklin

I, Marissa LaRue, Notary Public in and for the
State of Ohio, duly commissioned and qualified,
cercify that the within named Elizabeth Jehn was by
me duly sworn to testify to the whole truth in the
cause aforesaid; that the testimony was taken down by
ne in stenotypy in the presence of said witness,
afterwards transcribed upon a computer; that the
toregoing is a true and correct cranscript of the
restimony given by said witness taken at the time andé
place in the foregoing capcion specified and
completed without adjournment .

1 certify that I am not. a relative, employee,
er attorney of any of the parties hereto, or of any
attorney or counsel employed hy the parties, or
{inancially interested in the action.

IN WITNESS WHEREOF, I have hereunto set my
kand and affixed my seal of office at Columbus, Ohio.
on this 31lst day of July, 2014.

{
_ Moo L.

Marissa LaRue, Notary Public
in and for the State of Ohio.

My commission expires April 10, 2017.

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-948%



1 XIAN3ddV

Case: 2:22-cv-00474-EAS-PBS Doc #: 4-2 Fited: 06/21/22 Page: 32 of 33 PAGEID # 97

Vad

361 162

H f_;i:st Year or so at all. 1 mean, other than child *—1 1 that she would not be in any danger of being Prosecuted,

- I Support that we paid. 2| and that scared her and --

4 0. Okav, 3 THE COURT: The young child told you that?

4 A, Okav. And when Elizabeth lived there she was 4 THE WITNESS: wot @ young child. when she was

% 301ng to school and -- Lt was in the summer that she came 5 18.

“ to stay with us, so there wasn's any school going an. [ THE COURT: Okay. That's young for me.

And 1 said,/xpu need tec get ga part-time job and you need 7 THE WITNESS: Okay. well, me too.

“ Lo finish school. 8 THE COURT: Okay. So this ig year old told you
" Because she was already 17 and hey -- she had 9 that I said something to her?

61 like 12 eredits L0 get yet, and she Promised to do 10 THE WITNESS: She said that you tolg her she

it chat. 11 could be prosecuted for filing a complaint and then
] [¢R And was there talk with your son at any point to 12 changing her mind. That is what she said to me,

it the effect that the judge was coercing her to change her i3 THE COURT: Just 50 the record knows, I've never
ta sLory? 14 had a direct conversation, I'put a lawyer on her right
1) Do you remember some jail conversations -- jail 5 away for that Very reason.
6 calls te that effect? 16 THE WITNESS: Okay. wWell, 71 wasn't in here so 1
P A. I don't think he 2ver said he was coercing her 17 don't know. 1'm Jjust telling you what she said to me.
15 to change her conversations. 18 THE COURT: Well, I did appoint counsel for her.
1a O. No talk about being pressured by the judge? 19 1 appointed Mr. Hunt.
20 A. I don't remember that. I remember telling him 20 THE WITNESS: Right, right.
21 en the pPhone that she had changed her statements, and he 21 THE COURT: And I paid for it. That's about the
22| was very upset. You know, he goes, why would she de 22 extent.
21 that.? 23 THE WITNESS: Well, see, that's not what she
24 And I repeated what she said to me, that Judge 24 said to me.
25| Holbrook told her that if she did change her statements, : 25 THE COURT: Okay.

i

Hirhensyy ) W@JJZM o



P
. 4oz
ﬁ I
R

Case: 2:22-cv-00474-EAS-PBS Doc #

162
THE WITNESS: I mean, I knew about Mr. Hunt and
I knew you were giving her that attorney but --
THE COURT: Okay.
BY 4S. PRICHARD:

c. Well, for the sake of consistency, 1 think you
said that she saxd that the judge -- she wouldn't be in
any trouble, the judge told her.

A. Right.

Q. Okay. Very good.

Al Di1d I get it backwards?

0. An¢ was there -~ yes.

Al I'm sorzy.

Q. When you talked to the judge you had it
backwards, that he told her she would be 1n trouble. He
told herA;héls not in any kind of trouble.

R, He told her she would not be in trouble if she
changed her recantment, that's what she said to me.

[&5 And shortly -- within a short period of time

after that she ended up moving out, asking you should she
move out? ’

A, And I said no.

. Right. Okay.
AL And do you wanl me to tell you the reasons for
that?

Q. fou've already said you didn't want her out. It

4-2 Filed
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was her choice, you're saying. Right?

A, Yeah.

Q. Okay. Do you think she feit some sort of
Pressure and tension?

A. No, I don't.

0. You have consistently visited your son in
prison, obviously called, Jpay, email, things of that
nature?

A. Just call.

0. Just calls?

A. Uh-huh.

Q. And visits?

A, And visits.

Q. Okay. Are you aware of his audiotaped
confession from --

A. Uh~huh.

Q. ~-- way back when? !

Have you heard that?

A. No.

Q. Are you aware of Elizabeth's recorded statement
at age 9 right after this happened?

A. Huh-uh.
Q. So you are unaware of allegations and the
details that are on video in that respect?

AL Uh=-huh.




APPENDIX M: TABLE OF EXONEREES WITH AEDPA-

DISMISSED HABEAS CORPUS PETITIONS (33/167= 24%)

Ohio Innocence Project (12/44 listed):

1.

2.

10.

11.

12.

Jones, Dewey - 1999 U.S. Dist. LEXIS 3084 (served 20 years) (COA Denied) |
Wheatt, Derrick - 2013 U.S. Dist. LEXIS 389953 (served 18 yeai's) (COA Denied)
Glover, Laurese - 2013 U.S. Dist. LEXIS 38947 (served 18 years) (COA Denied)
Johnson, Eugene - 2009 U.S. Dist. LEXIS 87690 (served 18 years) (COA Denied)
McMeans, Jerry - (6™ Cir., 2000) 228 F3d 3674 (served 30 years)

Sutton, Michael - 2015 U.S. bist. LEXIS 118437 (served 14 years) (COA Denied)
Cleveland, Jr., Alfred - 760 F. Supp. 2d 751 (served 25 years) (COA Denied, no Actual
Innocence gateway permitted)

Butts', Alan —2006 U.S. Dist. LEXIS 64395 (served 20 );ears) (Cert den. 555 U.S. 1037)
Willis, Karl — 2009 U.S. Dist. LEXIS 56848 (Served 23 years) (time bar, COA Denied)
Horton, Richard - 2014 U.S. Dist. LEXIS 18134 (Served 16 years)

Sépp, Marcus 2014 U.S. Dist. LEXIS 155827 (served 13 years) (COA Denied)

Levingston, Marty — 2017 U.S. Dist. LEXIS 16367 (served 15 years) Proc. Default, no
Actual Innocence gateway permitted, Affirmed 891 F3d 25 1)

National Registry Qf Exonerations (21/123):

1.

hd

Adams, Don Ray — 2003 U.S. Dist. LEXIS 13910 (untimely, no Actual Innocence gateway
permitted)

Addison-El, Ronald - 57 Fed App’x. 185 (COA Denied)

. Ahmed, Mubar_ez —2008 U.S. Dist. LEXIS 107272 (Presumption of Correctness)

Aldrich, Robert Jr. — 2018 U.S. Dist. LEXIS 10188 (Proc. Default, no Actual Innocence
gateway permitted, COA denied)

Alexander, Malcolm — 2015 U.S. Dist. LEXIS 77962 (third federal habeas, finally granted)

Allen, Dennis (2018 U.S. Dist. LEXIS 121430) (Presumption of Correctness, COA
Denied)



10.

11.

12

13.

14.

15

16.

17.

18.

19.

20.

21.

Alonzo, Quintin Lee — 2011 U.S. Dist. LEXIS 89895 (Procedural Default, no Actual
Innocence Gateway permitted on Brady claims, hearing denied)

Alvarez, Roy — 2011 U.S. Dist. LEXIS 80116 (presumption of Correctness)

.Amon-Ra, Nubian ~ 12016 U.S. Dist. LEXIS 167487 (procedural default)

Amrine, Joseph — 238 F3d 1023, procedural default, no actual innocence gateway
permitted) :

Anderson, Eric —2013.U.S. Dist. LEXIS 83848 (presumption of correctness, COA denied)

- Miller, Naeem — 2014 U.S. Dist. LEXIS 33005 (procedural default, COA denied)

Warthen, Warando — 156 Fed App’x. 586 (COA denied)

Collins, Charles — 2006 U.S. Dist. LEXIS 7828 (untimely) -

. Abramowski, Jeffrey — 2015 U.S. Dist. LEXIS 99368 (untimely, equitable tolling denied,

actual innocence gateway not allowed, COA denied, new evidence denied) (Exonerated
ten years later)

Torres-Rivera, Jose A. — 2014 U.S. Dist. LEXIS 159669 (procedural default, actual

“innocence gateway denied, COA denied)

Rodnguez Alexis — 2022 U.S. Dist. LEXIS 216960 (presumptlon of correctness, COA
denied)

Gomez, Fernando — 2013 U.S. Dist. LEXIS 155462 (presumption of correctness, COA
denied)

Jackson, Kevin — 2011 U.S. Dist. LEXIS 38848 (presumption of correctness, actual
innocence gateway denied despite recantation, COA denied)

McDowell, Antonio —2012 U.S. Dist. LEXIS 98860 (procedural default, aff’d. 2013 U.S.
App. LEXIS 24735

Bullock, Kenneth — 2016 U.S. Dist. LEXIS 83390 (presumption of correctness, COA

. denied)



