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Antonio Eubanks challenges the trial court’s summary denial of 

his petition for relief under Penal Code section 1172.6.1 He claims nothing in 

his record of conviction rendered him ineligible for relief. As discussed below, 

we conclude Eubanks was conclusively ineligible for relief because the jury 

found that he was the actual killer. Accordingly, we affirm.

FACTS

I.

Offenses and Information

In 2011, Matthew Cook was a 29-year-old mentally disabled man 

who had recently moved into his own apartment. Eubanks met Cook at work 

and began manipulating him. Eubanks moved into Cook’s apartment rent 

free, used his car and phone, and forged checks in his name. After Cook and 

his mother reported Eubanks to the police, Eubanks lured Cook to his 

brother’s apartment, where Cook was bound, beaten, and suffocated to 

death. Eubanks and his brother disposed of his body in a garbage can. The 

brother then stole Cook’s car and drove it to Cook’s apartment, where they 

stole additional items. They later fled the state in Cook’s car.

After Eubanks and the brother were apprehended, they were 

charged with first degree murder and robbery. As to the murder count, the 

information alleged three special circumstances: (1) the victim was murdered

1 Effective June 30, 2022, the Legislature renumbered former 
Penal Code section 1170.95 to section 1172.6 without substantive change. 
(Stats. 2022, ch. 58, § 10.) For purposes of clarity, we refer to the statute as 
section 1172.6 throughout the opinion. All further statutory references are to 
the Penal Code.

2 Eubanks claimed that the brothers’ plan was merely to rob Cook 
and steal his car and that it was his brother who killed Cook.
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during the course of a robbery; (2) the murder was committed by means of 

lying in wait; and (3) the murder was committed to prevent a witness from 
Q

testifying.

II.

Trial and Verdicts

In 2012, Eubanks and his brother were tried together before 

separate juries. Eubanks’s jury was instructed on theories of first degree 

felony murder and second degree malice murder. It was also instructed on 

aiding and abetting of intended crimes and an uncharged conspiracy to 

commit robbery. (CALCRIM Nos. 400, 401, 416.) It was not instructed on the 

natural and probable consequences doctrine.

As relevant here, on the lying-in-wait special circumstance, 

Eubanks’s jury was instructed: “To prove that this special circumstance is 

true, the [prosecution] must prove that: ffl] 1. The defendant intentionally 

killed . . . Cook; fi[] AND ffl] 2. The defendant committed the murder by 

means of lying in wait.” The instruction proceeded to explain when murder is 

committed by lying in wait. The jury was not instructed on aiding and 

abetting principles in connection with this special circumstance.

Following deliberations, Eubanks’s jury found him guilty of 

felony murder and robbery. It also found true all special-circumstance 

allegations, including the lying-in-wait allegation.4 The trial court sentenced 

him to fife without parole, plus a consecutive determinate term.

3 Eubanks was also charged with two counts of forgery.

4 The brother’s jury likewise found him guilty of felony murder 
and robbery, and it found the robbery-murder special-circumstance allegation 
true. However, that jury found the lying-in-wait and witness-killing special 
circumstances not true as to the brother.
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III.

Eubanks’s Motion Under Section 1172.6

In 2022, Eubanks filed a petition for resentencing under section 

1172.6. After appointing counsel, receiving briefing, and holding a hearing, 

the trial court summarily denied his petition. The court concluded that the 

combination of his conviction for felony murder and the jury’s special­

circumstance findings rendered him ineligible for relief. Eubanks appealed.

DISCUSSION

Eubanks contends the trial court erred by summarily denying his 

section 1172.6 petition because nothing in his record of conviction rendered 

him ineligible for relief. As discussed below, the jury’s true finding on the 

lying-in-wait special circumstance established that he was the actual killer. 

Thus, the court correctly concluded he was ineligible for relief.

I.

Governing Law

Effective January 2019, Senate Bill No. 1437 (2017—2018 Reg.

Sess.) (SB 1437) (Stats. 2018, ch. 1015) limited accomplice liability under the 

felony-murder rule and eliminated the natural and probable consequences 

doctrine as it relates to murder. {People v. Maldonado (2023) 87 Cal.App.5th 

1257, 1260.) As relevant here, to limit felony-murder liability, the bill added 

section 189, subdivision (e), under which a defendant involved in a qualifying 

felony resulting in death is Hable for murder only if the defendant (1) was the 

actual killer, (2) was not the actual killer but, with the intent to kill, aided 

“the actual killer in the commission of murder in the first degree”; or (3) was 

a major participant in the felony and acted with reckless indifference to 

human fife. (§ 189, subd. (e).)
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Those convicted under the former murder laws may seek 

retroactive relief under the amended laws. (People v. Maldonado, supra, 

87 Cal.App.5th at p. 1260.) Under section 1172.6, a defendant may file a 

petition for relief in the sentencing court. (§ 1172.6, subd. (b)(1); Maldonado, 

at p. 1260.) Petitioners must allege, inter aha, that the information allowed 

the prosecution to proceed under a theory of imputed malice, including felony 

murder (§ 1172.6, subd. (a)(1)), and that they “could not presently be 

convicted of murder” because of SB 1437’s changes to the law (§ 1172.6, 

subd. (a)(3)).

The sentencing court must then determine whether the petitioner 

has made a prima facie showing that he or she is entitled to relief. (§ 1172.6, 

subd. (c).) In assessing the petition at this stage, the court ‘““makes a 

preliminary assessment regarding whether the petitioner would be entitled 

to re fief if his or her factual allegations were proved.’”” (People v. Lewis (2021) 

11 Cal.5th 952, 971.) If so, it must issue an order to show cause and hold an 

evidentiary hearing. (Ibid.) The court may examine the record of conviction to 

assess whether it refutes the petitioner’s claim of eligibility. (Ibid.)

II.

Analysis

The trial court did not err by summarily denying Eubanks’s 

petition because he was ineligible for relief as a matter of law. As noted, the 

jury found true the lying-in-wait special circumstance. Under the instruction 

the jury received, this finding required a determination that “[t]he defendant 

intentionally killed” Cook. In other words, the jury found that Eubanks was 

the actual killer. This finding is preclusive—Eubanks may not relitigate the 

issue. (People v. Curiel (2023) 15 Cal.5th 433, 453 [“a relevant jury finding is 

generally preclusive in section 1172.6 proceedings”].)
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As described above, even under current law, a defendant involved 

in a qualifying felony resulting in death may be convicted of murder if the 

defendant is the actual killer. (§ 189, subd. (e)(1).) Thus, the jury’s finding 

conclusively refutes Eubanks’s allegation that he “could not presently be 

convicted of murder” because of SB 1437’s changes to the law. (§ 1172.6, 

subd. (a)(3).) Accordingly, he is ineligible for relief under section 1172.6.

Eubanks argues the record of conviction does not conclusively 

establish he was the actual killer because “the record indicates it was unclear 

who was the actual killer and [he] could have been convicted as an aider and 

abettor of the felony murder robbery.” He does not address his jury’s 

determination, as part of its lying-in-wait finding, that he “intentionally 

killed” Cook. As noted, this determination renders him ineligible for relief.

DISPOSITION

The postjudgment order is affirmed.

O’LEARY, P. J.

WE CONCUR:

MOORE, J.

SANCHEZ, J.
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