No.

IN THE SUPREME COURT OF THE UNITED STATES

CLYDE WENDELL SMITH,
Petitioner,
V.
STATE OF MISSISSIPPI

Respondent.

ON PETITION FOR WRIT OF CERTIORARI
TO THE MISSISSIPPI SUPREME COURT

APPENDIX

Volume 1 of 2

*KRISSY C. NOBILE

Counsel of Record

Mississippi Office of Capital
Post-Conviction Counsel

239 North Lamar Street, Suite 404
Jackson, MS 39201

Tel: 601-359-5733
knobile@pcc.state.ms.us

MARIE F. DONNELLY
JASON P. MOONEY

Capital Habeas Unit

Office of the Federal Defender

Middle District of Florida

400 North Tampa Street, Suite 2700
Tampa, FL 33602

Tel: 813-228-2715
marie_donnelly@fd.org



VOLUME 1 OF 2

Appendix Al

Appendix A2

Appendix A3

Appendix A4

Appendix A5

VOLUME 2 OF 2
Appendix A6

INDEX TO APPENDIX

Mississippi Supreme Court Order denying leave to file successive
postconviction motion (Smith II]) (Feb. 4, 2025)...................... A-2

Mississippi Supreme Court Order denying motion for rehearing
(TUNB B, ZOZD)..ooveusessoossssssssassrsssnrpssssssssasssssspinsrssseosonssssnsusaisossons A-6

Mississippi Supreme Court Order affirming conviction/sentence
on direct appeal (Smith 1) (Dec. 10, 1998) .....c..ccceevvevrcereerennn.. A-8

Mississippi Supreme Court Order affirming Jerome Smith’s
conviction and reversing his death sentence on direct appeal

(DEC. 10, 1998)....e oo e e e e eere e e e e eeeeeaeeneeenns A-50

Mississippi Supreme Court Order denying (initial) postconviction
relief (Smith I) (May 20, 2004) .........cocoveeeeeeeeeeeeeeeeeeeenns A-107

Petition for Writ of Habeas Corpus, U.S. Northern District of
Mississippi, Dkt. 3 (Aug. 24, 2017) .....ccooveveieiceeceeeeee e A-110

A-001



Al

Mississippi Supreme Court Order denying leave to file
successive postconviction motion (Smith IT]) (Feb. 4, 2025)

A-002



Serial: 255480
IN THE SUPREME COURT OF MISSISSIPP1

No. 2019-DR-01492-SCT

CLYDE WENDELL SMITH

FILED

V.
FEB 04 2025
STATE OF MISSISSIPPI
OFFICE OF
SUPREME CouRp
RT OF APPEALS

EN BANC ORDER

This matter is before the Court on the Motion for Leave to File Successive Petition for Post-
Conviction Relief filed by Clyde Wendell Smith. Smith was convicted of capital murder in Leflore
County in 1993. He was sentenced to death. The direct appeal of Smith’s conviction and sentence
was affirmed in Smith v. State, 729 So. 2d 1191 (Miss. 1998). Smith’s first petition for post-
conviction relief was denied in part in Smith v. State, 877 So. 2d 369 (Miss. 2004). Smith
voluntarily dismissed the temaining Afkins’ issue in 2016. At that point, the initial post-conviction
proceedings came to a conclusion.

Now before the Court is Smith’s second petition for post-conviction relief. Smith raises three
issues in his petition. In response, the State maintains that each of Smith’s claims is barred at this
point.

Leave to proceed should be granted only if Smith’s petition, exhibits, and the prior record show
that Smith’s claims are not procedurally barred and that they “present a substantial showing of the
denial of a state or federal right[.]” Miss. Code Ann. § 99-39-27(5) (Rev. 2020); see also Ronk v.

State, 267 So. 3d 1239, 1247 (Miss. 2019). “Direct appeal [is] the principal means of reviewing all

\tkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002).
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criminal convictions and sentences , . . .” Miss. Code Ann. § 99-39-3(2) (Rev. 2020). Review at
this stage, with certain exceptions, is limited to issues that could not or should not have been
reviewed at trial and in the direct appeal. Miss. Code Ann. § 99-39-3(2) (Rev. 2020); Moffett v.
State, 351 So. 3d 936, 942 (Miss. 2022); Brown v. State, 798 So. 2d 481, 491 (Miss. 2001).

The petitioner must overcome several procedural or substantive bars. First, the mandate in
Smith’s direct appeal issued on April 12, 1999. The petition presently before the court was filed
in November of 2023. This filing is subject to the one-year time bar. Miss. Code Ann. § 99-39-
5(2)(b) (Rev. 2020); see also Brown v. State, 306 So. 3d 719, 729 (Miss. 2020); Jordan v. State,213
So.3d 40, 42 (Miss. 2016); Havard v. State, 86 So. 3d 896, 899 (Miss. 2012). Further, Smith listed
the “unexhausted™ issues he raises now in a federal court filing submitted in December 0f 2018. Yet
he waited five years to file this petition. Unless Smith can show that his claims are excepted, the
petition is barred as untimely.

Second, as mentioned above, Smith has filed a previous petition for post-conviction relief. The
claims raised in that petition were ultimately denied or dismissed. The petition now before the Court
is subject to the successive writ bar set out in Mississippi Code Section 99-39-27(9) (Rev. 2020).
“Absent an applicable exception, a successive motion for post-conviction relief is procedurally
barred.” Brown, 306 So.3dat 729. Unless Smith meets an exception to the successive writ bar, his
claims are precluded at this point.

Third, Smith is prohibited from re-raising claims that have been addressed in prior proceedings.
“The doctrine of res judicata shall apply to all issues, both factual and legal, decided at trial and on
direct appeal.” Miss. Code Ann. § 99-39-21(3) (Rev. 2020). “Res judicata also extends to those
claims that could have been raised in prior proceedings but were not.” Ambrose v. State, 323 So.

3d 482, 493 (Miss. 2021)(internal quotation marks omitted)(quoting Brown, 306 So. 3d at 730).
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Finally, Miss. Code Ann. § 99-39-21(2) (Rev. 2020) provides that “[t]he litigation of a factual
issue at trial and on direct appeal of a specific state or federal legal theory or theories shall constitute
a waiver of all other state or federal legal theories which could have been raised under said factual
issue . ..." Reframing an issue that has previously been considered and rejected is not allowed. See
Foster v. State, 687 So. 2d 1124, 1136 (Miss. 1996); Wiley v. State, 517 So. 2d 1373, 1377 (Miss.
1987). Each of the three claims presented now either has been raised and rejected in prior
proceedings or was capable of being raised.

After a complete review of Smith’s petition, we find that all of the claims now before the Court
are barred.

Additionally, in his petition, Smith made no attempt to argue that his present claims should be
excepted from the bars. We find that there is no applicable exception under the circumstances here.

Finally, Smith’s claims do not contain merit entitling him to relief.

ITIS THEREFORE ORDERED that the Motion for Leave to File Successive Petition for Post-
Conviction Relief filed by Clyde Wendell Smith is denied.

SO ORDERED, this the 7/ day of February, 2025.

ROBERT P. CHAMBERLIN, JUSTICE

ALL JUSTICES AGREE.
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Mississippi Supreme Court Order denying motion for rehearing
(June 5, 2025)
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Electronic Document Jun-05-2025 3:27:37.0 2019-DR-01492-SCT Pages: 1

Supreme Court of Mississippi
Court of Appeals of the State of Mississippi

Office of the Clerk
D. Jeremy Whitmire (Street Address)
Post Office Box 249 450 High Street
Jackson, Mississippi 39205-0249 Jackson, Mississippi 39201-1082
Telephone: (601) 359-3694
Facsimile: (601) 359-2407 e-mail:sctclerk@courts. ms.gov
June 5, 2025

This is to advise you that the Mississippi Supreme Court rendered the following decision
on the 5th day of June, 2025.

Supreme Court Case # 2019-DR-01492-SCT
Trial Court Case # 22161

Clyde Wendell Smith v. State of Mississippi

The motion for rehearing filed by the petitioner is denied. King and Coleman, P.JJ., and Sullivan,
J., would grant.

* NOTICE TO CHANCERY/CIRCUIT/COUNTY COURT CLERKS *
If an original of any exhibit other than photos was sent to the Supreme Court Clerk and should

now be returned to you, please advise this office in writing immediately.

Please note: Pursuant to MRAP 45(c), amended effective July, 1, 2010, copies of opinions will not
be mailed. Any opinion rendered may be found by visiting the Court's website at:
https://courts.ms.gov, and selecting the appropriate date the opinion was rendered under the
category "Decisions."
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Mississippi Supreme Court Order affirming conviction/sentence
on direct appeal (Smith 1) (Dec. 10, 1998)
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SMITH v. STATE

Miss. 1191

Cite as 729 So.2d 1191 (Miss. 1998)

commission of a crime. Here, Arnotia Baker
was not implicated in the commission of the
crime. She was not charged or indicted,
thus she cannot be considered an accomplice.
Therefore, no cautionary instruction is war-
ranted.

1 47. In considering the issue of accomplice
testimony, the general rule is that “Where
the State’s evidence rests solely upon the
testimony of an accomplice witness, this
Court has held that the trial court errs in
failing to give a cautionary instruction.”
Brown v. State, 682 So0.2d 340, 345 (Miss.
1996)( citing Holmes v. State, 481 So.2d 319,
322-23 (Miss.1985); Hussey v. State, 473
So.2d 478, 480 (Miss.1985)). In the case sub
judice, the State’s evidence did not rest sole-
ly upon accomplice testimony.

148. In considering the majority’s view
that the trial court erred in failing to give an
accomplice instruction to the jury, there ex-
ists one major fact in the case sub judice
which supports the trial judge’s discretion in
refusing that instruction: Arnotia Baker was
not implicated in the incident and was not an
accomplice, but rather was an eyewitness to
Cutley’s death. Baker testified that she ob-
served Williams and others, who were accom-
plices, kicking and hitting Cutley. Baker’s
testimony corroborated the testimony of oth-
ers who in fact were accomplices. Catrina
Smith and Jeffrey Myers’ testimony was con-
sistent with Baker’s testimony. Their testi-
mony was also reasonable. There was more
than sufficient testimony that Williams joined
in the kicking and beating of Cutley as he lay
helpless on the ground after being knocked
down by a single blow from one of the other
accomplices. Baker’s testimony removes the
case from those requiring a cautionary ac-
complice instruction. See Ferrill v. State,
643 So.2d 501, 506-07 (Miss.1994). Addition-
ally, the testimony of Jackson police officers
also offered corroborating evidence sufficient
to show that Williams participated in the
kicking and beating of Cutley as he lay help-
less on the ground. This uncalled for and
unnecessary mob violence upon Cutley
caused subdural hematomas and congestive
heart failure, which according to the coro-
ner’s report and Dr. Galvez, caused Cutley to
choke on his own blood and ultimately caused

his death. Cutley was not killed by accident,
or misfortune and not by one acting in self-
defense, but rather his cruel and unusual
death was caused by Williams and others
who willingly participated in effectuating
Cutley’s death.

149. In the case sub judice, two accom-
plices did testify as well as Baker, an eye-
witness who was not implicated, indicted as a
co-defendant, nor can she be claimed to be an
accomplice.

150. T would affirm the unanimous Court
of Appeals decision authored by the learned
Judge King who found no error by the trial
court.

151. I respectfully dissent.

PITTMAN, P.J., and JAMES L.
ROBERTS, Jr. and MILLS, JJ., join this
opinion.

w
O E KEY NUMBER SYSTEM
T

Clyde Wendell SMITH
.

STATE of Mississippi.

No. 93-DP-01470-SCT.

Supreme Court of Mississippi.

Dec. 10, 1998.
Rehearing Denied Feb. 25, 1999.

Defendant was convicted in the Circuit
Court, Leflore County, Gray Evans, J., of
capital murder and was sentenced to death.
He appealed. The Supreme Court, James L.
Roberts, Jr., J., held that: (1) venireperson
was properly excused for her inability to
understand proceedings; (2) defendant
waived his right to severance of his trial from
that of codefendant; (3) prosecutor’s closing
argument did not amount to prosecutorial
misconduct; (4) evidence was sufficient to
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1192 Miss.

support conviction; and (5) imposition of
death penalty was not disproportionate.

Affirmed.
McRae, J., concurred in result only.

Banks, J., dissented and filed opinion in
which Prather, C.J., and Sullivan, P.J.,
joined.

1. Jury €=83(1), 97(1)

The trial court, as a general rule, may
remove a juror when it is of the opinion that
the juror can not decide the case competently
or impartially, or for any reason personal to
such person which would make his service as
a juror oppressive, or in fact for any reason
which to the judge seems sufficient.

2. Jury €=33(2.10), 79.3

A defendant does not have a vested right
to any particular juror but only the right to
be tried by a fair and impartial jury.

3. Jury ¢=83(1)

Trial court was justified in excusing for
cause prospective juror who stated that she
would not have been able to listen to evi-
dence and jury instructions and make deter-
mination of guilt or innocence, who stated
that she did not understand exactly why she
was there or what the death penalty was, and
who stated that being at trial scared her.

4. Criminal Law &=1035(5)

Defendant waived for appeal his claim
that dismissal of prospective juror for cause
was improper, where defense counsel did not
object when trial court actually dismissed
prospective juror and made no objection at
trial to final composition of jury panel.

5. Criminal Law &°1035(6), 1064(6)

Defendant failed to preserve for appeal
his claim that trial court improperly conduct-
ed bench conferences with several prospec-
tive jurors during voir dire off the record and
out of the hearing of defendant and counsel;
defendant offered no objection to actions of
trial judge, defense counsel stated on the
record that it was alright for trial court to
give reasons for excusing prospective jurors
at a later time, defendant made no objection
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to final jury panel, and defendant did not
raise issue in his motion for new trial.

6. Criminal Law €=1035(5)

Defendant failed to preserve his Batson
claim for appeal, where defendant made no
objection in trial court to any of the state’s
peremptory strikes, never asked that state
articulate race-neutral reasons for those
strikes, and did not object to final composi-
tion of jury.

7. Criminal Law ¢&622.1(1), 622.3

In case involving death penalty, trial
court is not required to sua sponte grant
severance where there has been no motion
for severance filed. Code 1972, § 99-15-47;
Uniform Circuit and County Court Rule 4.04.

8. Criminal Law &=622.5

In capital murder case, defendant
waived his right to separate trial by request-
ing joint trial, notwithstanding his argument
that trial court should not have allowed de-
fense counsel to accede to defendant’s re-
quest for joint trial. Code 1972, § 99-15-417.

9. Criminal Law ¢>1042

Defendant waived for appeal his claim
that sentencing hearing should have been
severed from that of codefendant, where de-
fendant affirmatively asked for joint sentenc-
ing hearing and made no objection when trial
court ruled that hearing would not be sev-
ered. Code 1972, § 99-15-417.

10. Searches and Seizures €16

Any information obtained by means of
the eye where no trespass has been commit-
ted in aid thereof is not illegally obtained.

11. Criminal Law €¢=1158(2)

An appellate court must apply the sub-
stantial evidence/clearly erroneous standard
in determining if there was substantial basis
for the trial court’s conclusion that probable
cause existed to support the issuance of a
search warrant. U.S.C.A. Const.Amend. 4.

12. Searches and Seizures €62

Officers had probable cause to conduct
warrantless search of automobile; officer had
just received information that car fitting de-
scription of subject automobile had been in-
volved in a robbery and murder, officer who
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Miss. 1193

Cite as 729 So.2d 1191 (Miss. 1998)

had earlier stopped automobile said that oc-
cupants were acting suspiciously, occupants
ran away from officer when officer passed
occupants near automobile, and sawed-off
shotgun was in plain view in automobile.
U.S.C.A. Const.Amend. 4.

13. Criminal Law ¢=1036.4

Defendant failed to preserve for appeal
his claim that knife and testimony regarding
gun and knife were inadmissible, where de-
fendant did not object at any point during
trial.

14. Criminal Law ¢=1028

A trial judge will not be found in error
on a matter not presented to him for deci-
sion.

15. Criminal Law &=369.2(8)

Witness’s testimony that defendant and
codefendant assaulted her with a knife and a
pistol sometime after victim’s death was rele-
vant; knife was relevant to show that defen-
dant was armed on night of murder, and
projectiles removed from victim’s body were
consistent with revolver allegedly possessed
by codefendant.

16. Criminal Law €¢=369.1

As a general rule, evidence of a crime
other than the one for which the accused is
being tried is not admissible. Rules of Evid.,
Rule 404(b).

17. Criminal Law &=369.2(8), 369.15, 370,
372(4)

Evidence that murder defendant and co-
defendant assaulted witness sometime after
victim’s death was admissible as to opportu-
nity, preparation, plan, knowledge, and iden-
tity; purpose of testimony was to show that
defendant and codefendant were in posses-
sion of knife and revolver, which was the
possible murder weapon, shortly after mur-
der. Rules of Evid., Rule 404(b).

18. Criminal Law ¢=1169.11

Any error was cured with respect to
witness’s remark that sawed-off shotgun
was found in murder defendant’s car, where
defendant’s objection was sustained and de-
fendant neither requested that trial court

admonish jury to disregard testimony, nor
requested mistrial.

19. Criminal Law ¢=1043(3)

Defendant failed to preserve for appeal
his claim that testimony was inadmissible
other crimes evidence, where defendant ob-

jected only on ground of relevancy. Rules of
Evid., Rule 103.

20. Criminal Law &=1043(3)
The assertion on appeal of grounds for
an objection which was not the assertion at

trial is not an issue properly preserved on
appeal. Rules of Evid., Rule 103.

21. Criminal Law €=629(9)

The state has no duty to provide the
defense with the names of possible rebuttal
witnesses unless the state has requested no-
tice of alibi defense. Uniform Circuit and
County Court Rule 4.07.

22. Criminal Law €=629.5(5)

Trial court acted within its discretion in
permitting deputy to testify as a rebuttal
witness for state, even though state had been
precluded from calling deputy, as a discovery
sanction, during its case in chief; in contra-
diction of alibi testimony, deputy testified
that he saw defendants’ vehicle at murder
scene minutes before murder.

23. Criminal Law &=683(2)

The determination of whether evidence
is properly admitted as rebuttal evidence is
within the trial court’s discretion.

24. Criminal Law ¢=1038.1(1)

Defendant waived for appeal his claim
that jury instruction was erroneous, by fail-
ing to make contemporaneous objection.

25. Criminal Law &=1173.2(2)

Any error in not instructing the jury
that armed robbery may be established by
proof that the defendant took property “by
violence to the person” was, at most, harm-
less in capital murder trial; it was possible to
theorize that defendant or codefendant took
cash register or extra cash drawer while
victim was still alive by putting him in fear of
immediate injury to his person, and that
victim was only shot afterward while defen-
dant or codefendant was exiting scene.
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1194 Miss.

26. Criminal Law €902

Defendant waived any claim of error by
accepting jury instruction as amended.

27. Homicide €9, 11, 14(1)

Malice aforethought, premeditated de-
sign, and deliberate design all mean the same
thing.

28. Homicide ¢=18(5)

Crime of capital murder by a person
engaged in the commission of a robbery does
not require any intent to kill when a person
is slain during the course of a robbery.
Code 1972, § 97-3-19(2)(e).

29. Homicide =305

Trial court did not unlawfully permit
jury to convict defendant of capital murder,
even if he was merely an accessory after the
fact, by instructing jury that “each person
present at the time and consenting to and
encouraging the commission of a crime, and
knowingly, wilfully and feloniously doing any
act which is an element of the crime, or
immediately connected with it, or leading to
its commission, is as much a principal as if he
had, with his own hand, committed the whole
offense.”

30. Criminal Law ¢=404.30, 1153(6)

Matters regarding the chain of custody
of evidence are largely left to the discretion
of the trial judge and will not be disturbed
unless there appears to be an abuse of dis-
cretion.

31. Criminal Law &=719(3), 720(9)

In light of defendant’s failure to object
and the wide latitude generally afforded
counsel in closing arguments, prosecutor did
not make improper closing argument during
capital murder trial by stating that a well-
known murderer was convicted on circum-
stantial evidence and by stating that based
on prosecutor’s experience, defendants could
have driven a certain distance in a certain
amount of time.

32. Criminal Law ¢=723(1)

Prosecutor did not improperly urge ju-
rors to impose death sentence for murder by
stating that it was important to remember
that vietim’s life could not be reduced to

729 SOUTHERN REPORTER, 2d SERIES

numbers and that vietim’s town could not be
reduced to a model.

33. Homicide ¢=312

Jury’s use of word “defendants” in ver-
dict did not invalidate finding that defendant
personally either killed, intended to kill, or
contemplated use of lethal force; instruction
informed jury that it was to return separate
verdicts and did return separate verdicts for
each defendant, and plural “defendants” was
used by jury because one instruction was
submitted for both defendants and jury cop-
ied language of instruction.

34. Homicide ¢&=358(1)

Evidence was sufficient to support find-
ing that murder defendant either actually
killed vietim, intended that a killing take
place, or contemplated use of lethal force, as
required for jury to return sentence of death;
defendant had stated that he was broke and
needed money, defendant said that one could
get away with robbery if one went to a small
town with few police, codefendant possessed
revolver on day of murder, and defendant
had hunting knife in his possession on day of
murder. Code 1972, § 99-19-101(7).

35. Homicide &=357(5, 12)

Death penalty was not disproportionate
for defendant convicted of capital murder,
notwithstanding defendant’s claim that he
was not the triggerman; defendant was more
than likely the instigator of the robbery,
defendant knew that codefendant possessed
gun on day of murder, codefendant was also
sentenced to death, there was no evidence
that defendant suffered from mental illness
or retardation, and defendant had at least
three prior convictions for felonies involving
violence. Code 1972, § 99-19-105.

36. Homicide &=358(2)

Four hours and 40 minutes was not an
unreasonable time for jury to deliberate on
sentence in capital murder trial, and thus
trial court was not required to discharge jury
and sentence defendant to life imprisonment;
within that time, jurors ate lunch, deliberated
on sentences to be returned individually on
two separate defendants, and returned those
two verdicts. Code 1972, § 99-19-103.
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Cite as 729 So.2d 1191 (Miss. 1998)

37. Homicide =311

In capital murder trial, court was not
required to submit to jurors a third sentenc-
ing option that they were unable to agree
unanimously on punishment.

38. Criminal Law &=1208.1(5)

A conviction between the time the capi-
tal offense was committed and the time of
trial for it may be admitted into evidence as
an aggravating circumstance.

39. Homicide €=357(5), 358(1)

In penalty phase of capital murder trial,
testimony of circuit court clerk was sufficient
to prove defendant’s prior criminal record as
an aggravating circumstance.

40. Homicide &=358(1)

Capital murder defendant had adequate
notice of state’s intention to use aggravating
circumstance of robbery, even though state
did not initially list that circumstance when it
submitted to defense a list of aggravating
circumstances; state had submitted “pecuni-
ary gain” aggravator, and robbery aggrava-
ting circumstance replaced “pecuniary gain”
aggravator after defense argued that the two
aggravating circumstances should not both
be submitted.

41. Criminal Law ¢=1208.1(5)

In capital sentencing proceeding, de-
tailed circumstances of the offense are mat-
ters relating to aggravating and mitigating
circumstances. Code 1972, § 99-19-101(1).

42. Homicide €311

Trial court did not create presumption of
death in capital murder trial by instructing
jury that in event mitigating circumstances
did not outweigh or overcome aggravating
circumstances, jury could impose death sen-
tence.

43. Criminal Law ¢=1134(1)

Supreme Court is obligated to review
capital cases with heightened scrutiny.

1. Because both defendants, the victim, and a
number of witnesses in this case all have the last
name ‘‘Smith”, first names will be used through-
out this opinion.

Whitman D. Mounger, W.S. Stuckey,
Greenwood, Attorneys for Appellant.

Office of the Attorney General by Marvin
L. White, Jr., Attorney for Appellee.

EN BANC.

JAMES L. ROBERTS, Jr., Justice, for the
Court:

1. Clyde Wendell Smith,! along with his
younger brother, Jerome Pete Smith, was
indicted by a Leflore County grand jury for
the November 7, 1992, robbery-murder of
Sidon Package Store owner, Johnny B.
Smith.2 Both Clyde and Jerome were found
guilty of capital murder by a Leflore County
jury and subsequently sentenced to death.
It is from this judgment, entered on July 1,
1993, that Clyde?® now appeals, presenting
twenty-two separate issues for review by this
Court.

72. Finding no reversible error, Clyde’s
conviction of capital murder and sentence of
death is affirmed.

STATEMENT OF FACTS

13. At approximately 9:00 p.m. or soon
thereafter, on the night of November 7, 1992,
Johnny B. Smith, was killed in the liquor
store he owned in Sidon, Mississippi, as a
result of three gunshot wounds. Taken from
the store were a cash register and an extra
cash drawer. Also missing was Johnny’s
handgun which was either a .32 or .38 caliber
weapon. The projectiles recovered from
Johnny’s body and from the scene were con-
sistent with those of a .38 caliber weapon.
Steve Byrd, a forensic scientist at the Missis-
sippi Crime Laboratory, testified that the
type of bullets recovered, along with their
markings, indicated that they were probably
fired from a revolver and not a semi-auto-
matic weapon. Found on the counter at the
scene was a bottle of Seagram’s gin in a
brown paper bag. A latent fingerprint and
palm print were lifted from the paper bag

2. The victim was not related to the defendants.

3. Jerome Pete Smith appeals his conviction and
sentence separately.
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1196 Miss.

and identified as matching those of Clyde’s
co-defendant, Jerome.

14. John Stewart and Lyndell Hunt testi-
fied that they were in Sidon and drove by the
liquor store between 9:00 and 10:00 p.m. on
the night of the murder and saw a red and
white car parked between a tin two-story
building and the post office, near the liquor
store. They both stated that they saw two
or three men next to the car and one was
carrying an object with a cord dangling from
it. The witnesses testified that they thought
it might have been a VCR, but they could not
tell since they only saw the bottom of it.
The State suggested that it was the cash
register stolen from the liquor store. One of
the men they saw near the car ducked under
the steps of the building as if trying to hide.
Mack Crigler, who was with Stewart and
Hunt that night, did not notice a red and
white car, but he did see the men with the
object with the cord hanging from it.

15. Jerry Smith, the vietim’s brother as
well as a deputy with the Leflore County
Sheriff’s Department, testified on rebuttal
that he was on duty in Sidon on the night of
the murder. He and Deputy J.B. Henry
were patrolling the area in Henry’s patrol
car when they drove past the tin building and
post office. Deputy Smith saw a red car
parked near the buildings. He stated that
he noticed that the car had small double
windows and a burned place near the ex-
haust. He also noticed a spot on the ground
where the car was leaking transmission fluid.
Deputy Smith testified that he saw two peo-
ple sitting in the car and as the patrol car
passed by they slid down in their seats.
After passing the car, the deputies crossed
the railroad track and went back to the sher-
iff’s office where Deputy Smith dropped off
Deputy Henry and went out again. He then
received the call that there had been a shoot-
ing.

16. At trial, Deputy Smith identified a
picture of the car Clyde and Jerome had
been in the night of the murder as the car he
saw parked near the liquor store. He stated
that he had also personally examined and
identified the car when it was in the custody
of the sheriff’s office. On cross-examination,
Deputy Smith stated that when he passed
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the car the night of the robbery, although he
saw the burned spot near the exhaust, he did
not notice the reflective butterfly emblem on
the back of the car.

17. Kevin Smith, the vietim’s thirteen-
year-old son, was at his father’s store just
minutes and perhaps seconds before the rob-
bery and murder. His father had called him
to come get his jeep which was parked in
front of the store. Kevin testified that as he
was leaving the store and walking toward the
jeep he saw two black men run toward the
store. The men were wearing dark clothes
and coats and one had on a cap that was
knocked off by a tree limb. Kevin identified
a cap recovered by the police outside the
store after the murder as the one he had
seen one of the men wearing that night.
Kevin stated that the two men came within
five or six feet of him as he was getting in
the jeep. One of the men went into the store
and the other stayed outside. Kevin then
left in the jeep.

18. At trial, Kevin identified Clyde and
Jerome as the men he saw that night. In a
photographic lineup several days after the
shooting, Kevin picked out a picture of Je-
rome as possibly being one of the men he
saw that night. He did not pick out Clyde’s
picture, and in fact, he picked out that of
another man. Jimmy Tindall, Chief Deputy
for the Leflore County Sheriff’s Department,
conducted the photographic lineup. He testi-
fied that although Kevin did not pick out
Clyde’s picture, Kevin stated that if he saw
him in person he would probably be able to
identify him.

19. Witnesses place Johnny still alive
shortly before 9:00 p.m. on the night of his
murder. His wife, Jeannette Smith, testified
that she left Johnny alone at the store
around 8:00 that night. A neighbor knocked
on her door some time around 9:00 or 9:15 to
tell her Johnny had been shot.

110. Peyton Crigler, Johnny’s cousin, was
at the liquor store visiting from 8:30 until
about 10 minutes before 9:00. At approxi-
mately 9:15, Crigler drove back past the
store and saw one person inside whom he
took to be Johnny, although he could not
really tell who it was. Crigler then drove
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down a gravel road that connects with High-
way 49. He stated that he was going ap-
proximately 30 miles per hour when a car
came up behind him and passed him. Tom-
my Peoples found the broken cash register
from the liquor store the next morning on
the side of Highway 49, south of Sidon about
three miles from the gravel road that Crigler
was traveling on when passed by the car.

111. Carolyn Pearce testified that around
2:00 a.m. on the morning after the murder,
she was with Clyde and Jerome in a red and
white car in Indianola. When she got into
the car the brothers bought a twenty-dollar
rock of crack cocaine. She testified that
Clyde told her if she was nice to them they
would come back and buy $300 or $400 more.
She saw Clyde with a lot of loose bills.

1 12. Pearce stated that they started driv-
ing toward the outskirts of town so she
grabbed the steering wheel. Jerome then
pulled out what Pearce described as a “big
silver revolver” and began hitting her arm
with it. At some point Clyde got into the
back seat with her and pulled out a knife and
held it to her throat. Then Jerome and
Clyde changed seats as well as weapons.
The brothers made her take off her clothes
and get out of the car naked. Clyde threw
her clothes in the street. Outside the pres-
ence of the jury, Pearce stated that both men
raped her before putting her out of the car
naked.

113. J.D. Roseman, Isola Chief of Police,
was a patrolman at the time of the murder.
Sometime between 3:15 and 3:30 a.m. after
the robbery and murder, Roseman was on
patrol when he spotted a red and white auto-
mobile leaving Gresham Service Station in
Isola. Roseman went to the service station
to see if anything was wrong.

1 14. Roseman then followed the car and
noticed that it was weaving some. He
stopped the vehicle and turned his spotlight
on the car. Roseman walked up to the car
and shined his flashlight so that he could see
the driver and the front seat passenger. He
asked the driver, who he recognized as Clyde
Smith, to step out of the car. He recognized
the passenger as Jerome Smith. Roseman
noticed the two seemed nervous and he
asked Clyde what they were doing at the

service station. Clyde stated that the car
was running hot and they were trying to get
some water. Roseman told Clyde that if he
would follow him to the fire station they
could get some water. Clyde declined, stat-
ing that he thought they would make it.

115. After talking with Clyde for a few
minutes, Roseman decided to let him go.
Clyde got back in the car, but when he
cranked it, it went dead. Roseman shined
his flashlight on the temperature gauge and
saw that it read normal. Roseman stated
that the car did not smell hot either. Clyde
cranked the car again and pulled away.

116. Roseman stated that the car the
brothers were in was a 1972 white-on-red
Ford Elite. After allowing the brothers to
leave, he thought he remembered the town of
Sunflower running the car’s description and
license plate earlier. Sunflower advised him
that it had no problems with the vehicle.
Roseman then advised the Humphreys Coun-
ty Sheriff’s Department to keep an eye out
for the vehicle because the brothers were
acting suspicious. He ran the license plate
and learned it was registered to Clyde and
Jerome’s sister, Dorothy Smith.

117. Roseman then got a radio call from
the Inverness Police Department that two
black males in a red car had picked up a
woman “and was trying to mess with her.”
Roseman also received a radio call from Tim
Goad, a Humphreys County deputy sheriff,
who stated that there had been radio traffic
from Greenwood that a red and white vehicle
was believed to be involved in a robbery and
murder in Sidon. Roseman advised Goad
that he had just stopped a vehicle matching
that description and that he would try to
locate the car again.

118. Eventually, Roseman met the vehicle
going very slowly on Old Highway 49. He
radioed Deputy Goad and told him where he
had located the vehicle, and that he was
going to turn around and follow it and wait
for Goad to arrive. Roseman then turned
around and began following the vehicle with
his lights off so he would not be seen. The
vehicle pulled over to the side of the road
and stopped. Roseman also stopped about
75 to 100 yards behind the car and waited for
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Goad to arrive. He was not aware that the
brothers had exited the vehicle and were
walking down the road.

119. Deputy Goad testified that before he
got to the location he saw two men who he
recognized as Clyde and Jerome Smith,
walking down the road about 50 to 75 yards
from their car. Before he realized who he
had seen, Goad had already passed them.
By the time he turned around the brothers
had run into a cotton field. Goad and Rose-
man searched for the men for several min-
utes, but could not find them.

120. While Roseman continued to search,
Goad approached the now abandoned vehicle.
Goad testified that he shined his flashlight on
the inside of the car to see if the keys were
still in it. When he did not see the keys, he
shined his flashlight on the floorboards. On
the back floorboard on the driver’s side, he
saw a sawed-off .410, single-shot shotgun.
He confiscated the shotgun at that time.
Goad also found a set of keys stuck in be-
tween the fold of the passenger seat. These
keys were later identified as fitting the lock
on the Sidon Liquor Store where the robbery
and murder had earlier taken place.

1 21. Another search of the vehicle by Hor-
ace Miller, an investigator with the Mississip-
pi Highway Patrol, turned up a black and
white bandanna and a receipt from the Indi-
anola Burger King that showed a purchase at
1:34 a.m. on November 8, 1992. A search of
the field where Goad saw Clyde and Jerome
run turned up a knife. Henry Bryant, the
boyfriend of one of Clyde and Jerome’s sis-
ters, identified the knife as a hunting knife
he had loaned to Clyde a week before the
murder. Carolyn Pearce also identified the
knife as the one Clyde had pulled on her.

122. Bryant went on to testify about a
conversation he had with Clyde and Jerome
on the day of the murder. He stated that
the brothers were at his house that Saturday
afternoon when Clyde mentioned that he was
broke and needed some money. Bryant tes-
tified that Clyde said that all you had to do
was find a place without many police and you
could get away with something. Bryant also
stated that Jerome had a shiny revolver with
him that day, but he did not know what type
of gun it was.
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123. Clyde and Jerome presented an alibi
defense. Clyde’s girlfriend, Cassandra Jef-
ferson, testified that Clyde was at her house
in Belzoni all day until about 8:30 p.m. when
he left with Jerome, their sister Dorothy
Smith (“Dot”), and their mother. Jefferson
testified that Clyde and Jerome returned to
her house at approximately 9:30 p.m. Shortly
thereafter, the two left in Dot’s red and
white car. Jefferson did not see either of the
brothers again until around 8:30 or 9:00 a.m.
the next morning when they showed up at
her house on foot.

124. Clyde and Jerome’s sister, Dot, testi-
fied that a little after 8:00 p.m. on November
7, 1992, she along with her mother went and
picked up Clyde at Cassandra Jefferson’s
house and brought him back to their moth-
er’s house. She stated that Jerome was
already at the house asleep. At approxi-
mately 8:45 p.m., Clyde and Jerome left in
her car, a 1975 white-on-red Ford Elite. She
did not see the two again until the next
morning.

125. Yvonne Stewart, the owner of the
Isola Lounge in Isola, Mississippi, testified
that Clyde and Jerome entered her business
sometime around 10:00 p.m. on the night of
November 7, 1992. Stewart testified that
she knew the time to be close to 10:00 p.m.
because when the brothers came in she was
on the way out to walk next door to the
grocery store to buy ice. The grocery store
closed at 10:00 p.m., and when she got there
the doors were locked, but she could still see
the owners inside counting money. Stewart
stated that Clyde and Jerome stayed at the
lounge only for five or ten minutes before
leaving again.

126. The authorities including the sheriff’s
departments of Leflore, Sunflower, Hum-
phreys and Holmes Counties, the Mississippi
Highway Patrol, and the police departments
of Greenwood, Belzoni and Itta Bena, started
searching for Clyde and Jerome before day-
light on Sunday, November 8, 1992. A K-9
unit and the Highway Patrol helicopter were
able to follow the tracks from where the
brothers went in to the cotton field until they
reached the town of Belzoni. By noon the
police had obtained warrants for Clyde and
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Jerome. They then got information that the
two were at their brother Elijah’s apartment
in Sunflower, Mississippi. Ricky Banks, the
Leflore County Sheriff, along with members
of the Sunflower Police Department, went to
Elijah’s apartment. Elijah told them that
Clyde and Jerome were not there. However,
when the police went in to search the apart-
ment Clyde and Jerome were present and
were placed under arrest and transported
back to the Leflore County jail.

PRE-TRIAL ISSUES

I. (60 THE CIRCUIT JUDGE
ERRED IN EXCUSING VENIREPER-
SON TERETHA TAYLOR ON THE BA-
SIS OF HER INTELLIGENCE LEVEL.

127. Clyde argues that venireperson Tay-
lor was excused because of her “limited intel-
ligence” in violation of the Sixth, Eighth and
Fourteenth Amendments to the United
States Constitution as well as similar provi-
sions of Mississippi law. He points out that
pursuant to Miss.Code Ann. § 13-5-1 (1972),
there is no requisite intelligence level that
must be met before a person can serve on a
jury. Clyde cites to Spencer v. State, 615
So.2d 688 (Fla.1993), wherein the Supreme
Court of Florida held as reversible error the
trial judge’s sua sponte excusal of jurors for
allegedly having low IQs. In reversing, the
Court stated:

There is no legal basis for excusing a juror
based on the trial judge’s arbitrary evalua-
tion of the juror’s IQ. The fact that the
juror was confused is no basis for excusing
her in this manner. This type of sua
sponte action by the trial judge also has
other ramifications in this instance since
the juror in question was the only black
juror on the jury panel at the time she was
excused.

Spencer, 615 So.2d at 690.

128. Clyde also latches on to the fact that
the trial court asked Taylor if she understood
what mitigating and aggravating circum-
stances were, calling the questions a “modern
day version of the discredited voter’s ‘literary
test’...” He argues that a number of juris-
dictions have held it improper to ask venire-

4. Issue numbers used by appellant are in paren-

members to define legal terms that would
later be explained in jury instructions, let
alone to excuse ones who are unable to do so.

129. The State points out that while de-
fense counsel did object to Taylor’s dismissal
at one point during voir dire, counsel did not
object when the trial court finally did excuse
Taylor. For this reason, the State argues
that the failure to make a contemporaneous
objection bars Clyde from raising it for the
first time on appeal. Cannaday v. State, 455
So.2d 713, 718-19 (Miss.1984). The State
further argues that Taylor’s uncertainty as to
whether she could follow the law or whether
she could vote to impose the death penalty
was sufficient reason for the trial court to
excuse her for cause.

[1,2] 730. The trial court, as a general
rule, may remove a juror when it is of the
opinion that the juror can not decide the case
competently or impartially, Pierre v. State,
607 So.2d 43, 49 (Miss.1992), or “ ‘. .. for any
reason personal to such person which would
make his service as a juror oppressive, or in
fact for any reason which to the judge seems
sufficient.”” Nixon v. State, 533 So0.2d 1078,
1085 (Miss.1987) (quoting 47 Am.Jur. Jury
§ 121 (1969)). “This Court has also stated
that a defendant does not have a vested right
to any particular juror but only the right to
be tried by a fair and impartial jury.” John-
son v. State, 631 So.2d 185, 191 (Miss.1994)
(citing Gilliard, 428 So.2d at 581).

[31 131. In the case sub judice the rec-
ord shows that it is highly probable that
Taylor would not have been able to adequate-
ly follow the trial court’s instructions and
would have probably been a disruptive force
had she sat on the final jury panel. Taylor
even stated that she did not believe she
would be able to listen to the evidence and
the jury instructions and make a determina-
tion of guilt or innocence. Taylor later stat-
ed that she did not understand exactly why
she was there or what the death penalty is.
Her answers to the judge’s and the attor-
neys’ questions were confusing and she stat-
ed on several occasions that being there
scared her. When all the individual voir dire
of Taylor is taken together, the fact that the

theses.
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trial court asked her if she understood what
mitigating and aggravating circumstances
are is of little consequence. The trial court
was clearly justified in excusing Taylor.
This issue is therefore without merit.

[4]1 132. Also, as pointed out by the
State, although Clyde’s attorney objected to
Taylor’s excusal at one point during voir dire,
he did not object when the trial court actual-
ly dismissed her. Furthermore, as noted
above, Clyde was not entitled to any particu-
lar juror, only to a fair and impartial jury.
Johmson, 631 So.2d at 191. Clyde made no
objection at trial to the final composition of
the jury panel. For these reasons, this issue
is also deemed waived for the purposes of
this appeal. Ballenger v. State, 667 So.2d
1242, 1251 (Miss.1995); Cole v. State, 525
So.2d 365, 369 (Miss.1987); Irving v. State,
498 So.2d 305 (Miss.1986).

II. 13) THE CIRCUIT JUDGE

ERRED, IN VIOLATION OF STATE

LAW AND THE EIGHTH AND FOUR-

TEENTH AMENDMENTS, IN EXCUS-

ING POTENTIAL JURORS AFTER UN-

RECORDED BENCH CONFERENCES

TO WHICH THE DEFENDANT WAS

NOT A PARTY.

133. Clyde takes issue, for the first time
on appeal, with the trial court having con-
ducted bench conferences with several pro-
spective jurors during voir dire off the record
and out of the hearing of the defendant and
counsel. He maintains that the trial court
had granted a pre-trial motion that the court
reporter transcribe the entire proceedings,
and that pursuant to Rule 10(b)(2) of the
Mississippi Supreme Court Rules [now
known as the Mississippi Rules of Appellate
Procedure], which required that the entire
trial be transcribed for the benefit of appel-
late review, it was the duty of the court
reporter and the trial judge to see to it that
this was done. To support this contention,
Clyde also cites to the following cases: Dobbs
v. Zant, 506 U.S. 357, 113 S.Ct. 835, 122
L.Ed.2d 103 (1993); Gibson v. State, 580
So.2d 739 (Miss.1991); Suan v. State, 511
So.2d 144, 147 (Miss.1987);  Dorrough .
State, 437 So.2d 35, 37 (Miss.1983).

134. Clyde also argues that he had the
right to be present at all trial proceedings
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including these bench conferences during
voir dire. To support his argument of re-
versible error, he cites to Strickland v. State,
477 So.2d 1347 (Miss.1985), in which this
Court reversed a drug conviction where the
trial court interrogated potential jurors in
chambers outside the presence of the defen-
dant or defense counsel.

135. The State argues that the instances
complained of in the case at bar are factually
distinguishable from Strickland in that the
trial judge interrogated the jurors at the
bench and not in chambers and that counsel
and defendant were present in the courtroom
and failed to object. Nor was any objection
raised to the empaneling of the jury on these
or any other grounds; and therefore, the
claim should be deemed waived and cannot
be raised for the first time on appeal.

[51 736. The record reveals that while
qualifying the jury panel the trial judge
questioned potential jurors about statutory
exclusions and exemptions. He then ques-
tioned the jurors about any hardships they
would face by being sequestered for approxi-
mately a week. At this point juror Allan
Goetzinger raised his hand, and after ques-
tioning on the record, the trial court excused
him because he had a fifteen-year-old daugh-
ter at home with no one to stay with her.
The trial judge then made the following
statement to counsel:

THE COURT: Gentlemen, do you wish
me to tell you the reasons for these being
excused? T'll either do so now or be glad
to tell you at a later time.

To which counsel for both Clyde and Jerome
replied:
MR. JONES: Be fine, Judge.
later time.

MR. STUCKEY: A later time.

At a

1 37. Thereafter, the trial court questioned
several jurors off the record before excusing
them and then informing counsel and the
defendants of the reasons why they were
excused. At no time during these proceed-
ing did Clyde object to any of these potential
jurors being excused or to the manner in
which they were questioned. Nor did he ask
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the judge that he be allowed to approach the
bench during these conferences.

138. This same issue was addressed in
Chase v. State, 645 So0.2d 829, 845 (Miss.
1994). In that case, the trial court excused
two prospective jurors after off-the-record
discussions. Unlike the case at bar, the trial
court apparently did not inform the attorneys
as to the reasons for their excusal. Chase
argued that “this action violated his right to
be present during the impaneling of the
jury.” Id. at 845. The Chase Court rejected
the argument, stating:

As has been the case in other assignments
of error, there was no objection raised at
the time of the alleged error. Chase also
failed to object to the jurors prior to the
jury being impaneled and indicated to the
court that he had no objection to the selec-
tion of the jury. Since no objection was
made, the issue is not properly preserved
for review by this Court.

As noted by the State, another indepen-
dent basis for rejecting Chase’s argument
is the failure to preserve an adequate rec-
ord. In Hansen v. State, 592 So.2d 114,
127 (Miss.1991), this Court stated: “It is
elementary that a party seeking reversal
of the judgment of a trial court must pres-
ent this court with a record adequate to
show that an error of reversible propor-
tions has been committed and that the
point has been procedurally preserved.”

Chase, 645 So.2d at 845.

139. As was the situation in Chase, Clyde
offered no objection to the actions of the trial
judge that he now asserts to be reversible
error. In fact, defense counsel stated on-
the-record that it was alright for the trial
court to give the reasons for excusing the
prospective jurors at a later time. Further-
more, Clyde made no objection to the final
jury panel, nor did he raise this issue in his
motion for a new trial. For these reasons,
this issue has not been properly preserved
for review by this Court.

III. (21.) THE PROSECUTOR’S SYS-

TEMATIC USE OF PEREMPTORY

CHALLENGES TO EXCLUDE BLACK

PERSONS FROM THE JURY IN THIS

CASE DEMANDS A REMAND FOR A

BATSON HEARING.

[6] 140. Clyde asserts a Batson claim for
the first time on appeal. The final jury panel
of fourteen included nine white and three
black jurors and two white alternates. Clyde
argues that the final jury makeup bore little
demographic resemblance to the community
or to the special venire. He maintains that
the State systematically used its peremptory
challenges to strike black venire persons in
violation of the Fourteenth Amendment to
the United States Constitution and Article 3
of the Mississippi Constitution without pro-
viding sufficient race-neutral reasons for the
strikes as required by Batson v. Kentucky,
476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69
(1986). The State used eleven of its thirteen
peremptory challenges against black venire-
persons. Clyde concedes that no objection
was made in the trial court, but argues that
the circumstances of the case warrant a re-
mand to the circuit court for a Batson hear-
ing nonetheless.

141. In the death penalty case Conner v.
State, 632 So.2d 1239, 1264 (Miss.1993), the
appellant complained that the State inten-
tionally struck blacks and women from the
jury. The Court refused to address the issue
since Conner did not object in the lower
court, stating, “[this Court has often held
that a party waives any and all claims re-
garding the composition of his jury if he fails
to raise an objection before the jury is
sworn.” Id. at 1264. See also Mack v. State,
650 So.2d 1289, 1297 (Miss.1994); Shaw v.
State, 540 So.2d 26, 27 (Miss.1989); Thomas
v. State, 517 So.2d 1285, 1287 (Miss.1987);
Pickett v. State, 443 So.2d 796, 799 (Miss.
1983).

7142. In the case at bar, Clyde made no
objection in the trial court to any of the
State’s peremptory strikes, he never asked
that the State articulate race-neutral reasons
for those strikes, nor did he object to the
final composition of the jury. For these
reasons, this issue is deemed waived for the
purposes of this appeal. Furthermore, it
should be noted that three blacks did sit on
the final jury panel, and during jury selection
these three names were put before the State
at a time when it still had peremptory chal-
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lenges remaining which could have been used
to strike them from the jury panel.

GUILT PHASE ISSUES

IV. (4.) THE TRIAL COURT OVER-
REACHED ITS AUTHORITY WHEN IT
ALLOWED THE DECISION AS TO
SEVERANCE TO BE MADE BY THE
DEFENDANT AGAINST THE ADVICE
OF COUNSEL.

143. The attorneys for both Clyde and
Jerome filed motions for severance which
were granted by the trial court. At a subse-
quent pre-trial hearing the trial court was
informed that, against the advice of their
attorneys, both Clyde and Jerome desired to
be tried together. After Clyde and Jerome
had been thoroughly questioned on the mat-
ter, the trial court rescinded the earlier order
of severance allowing the brothers to be tried
jointly. The trial judge indicated at that
time that upon conviction the brothers would
be given the option of having the sentencing
phase heard separately.

1 44. Clyde now argues that the trial court
committed reversible error in allowing him to
override the advice of his attorney and in
rescinding the order of severance. He con-
tends that whether to ask for a severance is
a tactical decision over which the defense
attorney and not the defendant has the ulti-
mate control. Furthermore, he argues that
under Mississippi law, a defendant in a capi-
tal case has an absolute right to a separate
trial from that of a co-defendant. To support
his argument Clyde cites to Rule 4.04 of the
Uniform Criminal Rules of Circuit Court
Practice, which provides that “[t]he granting
or refusing of severances of defendants in
cases not involving the death penalty shall be
in the discretion of the trial judge.” Clyde
states that there is no reported case under
Mississippi’s modern capital punishment stat-
ute involving a multi-defendant trial.

145. He argues that in non-capital cases
the refusal to grant a severance is reversible
error if it prejudices the defendant at trial,
citing, Duckworth v. State, 477 So.2d 935,
937 (Miss.1985) and Price v. State, 336 So.2d
1311, 1312 (Miss.1976). Clyde maintains that
such prejudice occurred in the case at bar
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because only Jerome was identified in a pho-
tographic lineup and his presence in the
courtroom caused State’s witness Kevin
Smith to identify him as well. He also ar-
gues that he was prejudiced during the sen-
tencing phase when Jerome’s attorneys ar-
gued that he, Clyde, was more deserving of
the death penalty.

146. The State suggests that this issue is
one of first impression in this State. It is the
State’s contention that the record shows that
Clyde was fully aware of the consequences of
being tried with Jerome and still he made
that decision. The State maintains that
Clyde cannot now complain of a decision or
tactic that he personally asserted at trial, and
he should be barred from raising this claim
on appeal.

[71 947. Miss.Code Ann. § 99-15-47
(1994) provides for severance as follows:

Any of several persons jointly indicted for
a felony may be tried separately on mak-
ing application therefor, in capital cases,
before the drawing of any special venire
which is summoned to appear on the day
the case is set for trial and in other cases,
before arraignment.

(emphasis added). Nothing in this statute
requires that persons jointly indicted for cap-
ital murder where the State intends to seek
the death penalty must be tried separately.
The statute only provides that co-indictees
may be tried separately, at the trial court’s
discretion, when a motion for severance is
timely filed. It is Rule 4.04 of the Uniform
Criminal Rules of Circuit Court Practice
which takes this discretion away from the
trial court in cases involving the death penal-
ty. Rule 4.04 reads:

The granting or refusing of severances of
defendants in cases not involving the death
penalty shall be in the discretion of the
trial judge.
The court may, on motion of the state or
defendant, grant a severance of offenses
whenever:

(1) If before trial it is deemed appropri-
ate to promote a fair determination of
the defendant’s guilt or innocence of
each offense; or
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(2) If during trial, upon the consent of
the defendant, it is deemed necessary
to achieve a fair determination of the
defendant’s guilt or innocence of each
offense.

148. This rule does not say that there
must be a severance in all cases involving
the death penalty, only that if a motion for
severance is filed, the trial court has no
discretion and instead must grant the re-
quested severance. The Rule does not re-
quire the trial court to sua sponte grant a
severance where there has been no motion
for severance filed, especially when the de-
fendant wishes to be tried together with his
co-defendant. Clyde provides no authority
to support his contention that the trial court
should have refused his knowing, informed,
and voluntary request to be tried jointly with
his brother Jerome. The only Mississippi
case found wherein the trial court severed
the trials of jointly indicted defendants
against the wishes of one of those defendants
involves an instance not where both co-de-
fendants were asking to be tried jointly, but
where one of the co-defendants was unavail-
able to stand trial, so instead of continuing
the trial as to both defendants, there was a
severance. See Thompson wv. State, 231
Miss. 624, 97 So.2d 227 (1957).

[8] 149. Clyde goes on to make the argu-
ment that whether to obtain a severance was
a tactical and strategic decision that his at-
torneys had the right to make and the trial
court should not have allowed him to over-
ride his attorneys’ decision. The problem
with this argument is that the trial court did
not “allow” Clyde to override his attorneys’
decision; rather, the record suggests that his
attorneys acceded to Clyde’s decision, albeit
against their better judgment. Therefore, no
absolute right to severance was impinged
upon by the trial court. None of the cases
cited by Clyde involve a factual situation
such as this. Most of the cases he cites
involve ineffective assistance of counsel
claims wherein the defendant’s attorney
made certain strategic decisions against the
defendant’s wishes, such as which witnesses
to call.

150. The case cited by Clyde which is most
closely related factually to the case at bar is

Blanco v. Singletary, 943 F.2d 1477 (11th
Cir.1991), wherein the defendant and defense
counsel openly disagreed over whether to call
two witnesses, and the trial court allowed the
defendant and not his attorney to make that
decision. The Eleventh Circuit ruled that
“[t]he decision as to which withesses to call is
an aspect of trial tactics that is normally
entrusted to counsel” and “the trial court
overreached its authority” in allowing the
defendant to override his lawyer’s decision.
Id. at 1495. Again, this case is distinguish-
able from the case sub judice. Here, Clyde’s
attorneys, although clearly apprehensive
about Clyde and Jerome being tried togeth-
er, did not openly oppose the decision. In-
stead, they informed the trial court that
Clyde wanted the order of severance rescind-
ed. While Clyde’s attorneys did state on-
the-record that they had thoroughly dis-
cussed the matter with Clyde and had ad-
vised him against requesting a joint trial,
they did not try to discourage the trial court
from rescinding the order of severance per
the Smith brothers’ request.

151. Clyde is correct in his argument that
a defendant in a capital case has an absolute
right to a separate trial from that of a co-
defendant, as per Rule 4.04. However, this
right, as any other fundamental and absolute
right, can be waived. The Supreme Court
has held that “although the defendant ‘may
conduct his own defense ultimately to his
own detriment, his choice must be hon-
ored....”” Dunn v. State, 693 So.2d 1333,
1340 (Miss.1997) (quoting Godinez v. Moran,
509 U.S. 389, 399400, 113 S.Ct. 2680, 125
L.Ed.2d 321 (1993)). “This Court in Metcalf
[v. State, 629 So.2d 558 (Miss.1993),] wrote of
its displeasure of defendants who would use
their right to refuse counsel in an attempt to
play a ‘cat and mouse’ game with the court,
or as some strategy to place the trial judge
in a position where ‘in moving along the
business of the court, the judge appears to be
arbitrarily depriving the defendant of Coun-
sel””  Dunn, 693 So0.2d at 1342 (citations
ommitted). The case at bar presents the
Court once again with a situation where a
defendant attempts to manipulate the judicial
process. Clyde raises as error his decision
to act against the advice of his attorneys by
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demanding the motion for severance be with-
drawn.

1 52. Because Clyde requested a joint trial,
he essentially voluntarily made a knowing
and informed waiver of his right to a sepa-
rate trial, and he cannot now complain that
his request was granted. This issue is with-
out merit as to the guilt phase.

[91 153. This likewise applies to the trial
court’s decision to allow the sentencing phase
to be tried jointly. When it came time for
the sentencing phase, the trial court stated
that since the exact same aggravating cir-
cumstances applied to both Clyde and Je-
rome, there would be no need for separate
sentencing hearings for each brother. Clyde
offered no objection to this, and in fact stated
he wanted a joint sentencing hearing. Prior
to the commencement of the sentencing hear-
ing, the following statements were placed on
the record:

MR. STUCKEY: Once again, Your
Honor, for and on behalf of Clyde Smith,
we have discussed the pros and cons of a
joint sentence hearing, and feel that it is in
the best interest of Clyde Smith to have
separate sentence hearings. We discussed
that many times over the last month or so
and in particularly the last few days and
more in particularly last night because
there are some differences between he and
his brother that perhaps would work
against him at trial if it was a joint sen-
tencing trial, so once again, it is against
our better judgment that we conduct a
joint sentencing trial. However, as I un-
derstand it, Clyde Smith is still of the
opinion and desire to have a joint sentenc-
ing trial, and I wanted to ask him that on
the record so we can make sure that [sic]
where we are.

Clyde, do you still desire and demand a
joint sentencing trial?

CLYDE SMITH: Yes.

154. Since Clyde affirmatively asked for a
joint sentencing hearing, and there was no
objection made when the trial court ruled
that the sentencing hearing would not be
severed, this issue is waived for the purposes
of this appeal. Ballenger, 667 So.2d at 1259;
Foster v. State, 639 So0.2d 1263, 1270 (Miss.
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1994); Mitchell v. State, 609 So.2d 416, 422
(Miss.1992); Moawad v. State, 531 So0.2d 632,
635 (Miss.1988).

155. The non-severance of Clyde’s trial
from Jerome’s did not result in prejudice to
Clyde based on the overwhelming evidence in

the record before this Court. This issue
contains no reversible error.
V. (14.) THE TRIAL COURT

SHOULD HAVE EXCLUDED AS EVI-
DENCE ITEMS DISCOVERED BY
LAW ENFORCEMENT OFFICIAL IN
A WARRANTLESS SEARCH OF AP-
PELLANTS’ CAR, WHICH WAS NOT
SUPPORTED BY PROBABLE CAUSE.

1 56. Clyde contends that there was insuffi-
cient probable cause for the warrantless
search of the abandoned red and white auto-
mobile which belonged to Clyde and Je-
rome’s sister; and therefore, the keys to the
victim’s store, the bandanna, and the sawed-
off shotgun found pursuant to that warrant-
less search should not have been admitted
into evidence.

157. A suppression hearing was held on
this issue prior to trial at which the officers
involved in the search testified. The State
asserts that the totality of the circumstances
support the trial court’s finding that the offi-
cers had sufficient probable cause to search
the car without first obtaining a warrant.

[10,11] T58. There has long been an au-
tomobile exception to the warrant require-
ment where probable cause exists. See
McNeal v. State, 617 So.2d 999 (Miss.1993);
Barry v. State, 406 So.2d 45, 47 (Miss.1981);
Hall v. State, 288 So.2d 850, 851 (Miss.1974).
Furthermore, “‘[alny information obtained
by means of the eye where no trespass has
been committed in aid thereof is not illegally
obtained.”” Franklin v. State, 587 So.2d
905, 907 (Miss.1991) (quoting Patterson wv.
State, 413 So.2d 1036, 1038 (Miss.1982)). In
the case sub judice, the trial court found
probable cause did in fact exist at the time
the officer searched the car the Smith broth-
ers abandoned on the side of the road. This
Court must apply the substantial evi-
dence/clearly erroneous standard in deter-
mining if there was substantial basis for such
a conclusion on behalf of the trial court.
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McNeal, 617 So.2d at 1007; Rooks v. State,
529 So.2d 546, 554 (Miss.1988); Hamnsen .
State, 592 So0.2d 114, 126 (Miss.1991). See
also Illinois v. Gates, 462 U.S. 213, 238-39,
103 S.Ct. 2317, 76 L.Ed.2d 527 (1983).

[12] 159. In the case sub judice, there is
more than substantial evidence to support
the trial court’s finding of probable cause.
The officers had just received information
that a car fitting the description of the sub-
ject car was believed to have been involved in
a robbery and murder, and Office Roseman
had also received information that two black
males in a red and white car “had picked up
a young lady and was trying to mess with
her.” Officer Roseman, who had earlier
stopped the brothers, also stated that they
were acting suspiciously.  Furthermore,
when Officer Goad passed the brothers in his
patrol car as they were walking away from
the red and white car, Clyde and Jerome ran
off the road and across a field. And finally,
when Officer Goad shined his flashlight in
the car looking to see if the keys were in it,
he saw the sawed-off shotgun in plain view
on the back floorboard. Taking all of this
into consideration, we find there was suffi-
cient evidence to support the trial court’s
finding that the officers had sufficient proba-
ble cause to conduct a warrantless search of
the vehicle. This issue is without merit.

VI. (7.) THE TRIAL COURT VIOLAT-

ED MISSISSIPPI LAW, THE EIGHTH

AMENDMENT REQUIREMENT OF

RELIABILITY IN CAPITAL SEN-

TENCING AND THE FOURTEENTH

AMENDMENT OF DUE PROCESS

AND RIGHT TO CONFRONT WIT-

NESSES BY ADMITTING EVIDENCE

OF CRIMES OTHER THAN THOSE

FOR WHICH CLYDE SMITH WAS ON

TRIAL.

VI(A). (7(A)) THE TRIAL COURT

ERRED IN OVERRULING DEFEN-

DANT’S OBJECTION TO OTHER

CRIMES EVIDENCE PRESENTED BY

THE WITNESS CAROLYN PEARCE.

VI(B). (7(B)) THE TRIAL COURT

ERRED IN PERMITTING THE IN-

5. Although Clyde sets out 7(A) and 7(B) as sepa-
rate sub-issues of Issue 7, he argues them togeth-

TRODUCTION OF THE KNIFE
WHERE IT WAS NOT SHOWN TO
HAVE ANY RELATION TO THE OF-
FENSE. 5

160. In this issue, Clyde complains of the
introduction of “other crimes” evidence by
the State, namely, evidence of an assault on
Carolyn Pearce with both a gun and a knife;
that Clyde had in his possession a knife both
before and after the murder; and, that a
sawed-off shotgun was found in the red and
white automobile “abandoned” by Clyde and
Jerome. He also maintains that he was im-
properly restricted in his cross-examination
of Carolyn Pearce.

1 61. The State maintains that all of these
claims are either barred or totally without
merit.

162. Clyde asserts that the trial court
committed reversible error in allowing Caro-
Iyn Pearce to testify that the Smith brothers
assaulted her with both a knife and a pistol.
He takes exception to both the testimony of
the assault and to the introduction of the
knife into evidence. Clyde argues that there
was never any allegation that a knife was
used by the person or persons who murdered
Johnny Smith, but rather all the testimony
indicated that he died from multiple gunshot
wounds consistent with a .38 caliber weapon.
It is his contention that since no pistol was
ever recovered, there was no connection
made between the gun Carolyn Pearce saw
and the murder weapon. Therefore, he ar-
gues, the introduction of an assault on Caro-
Iyn Pearce by the Smith brothers was error
as it meets none of the exceptions to the
exclusion of other crimes evidence under
Rule 404(b) of the Mississippi Rule of Evi-
dence.

[13,14] 163. At no point during the trial
did Clyde object to the introduction of testi-
mony concerning the knife or the revolver, or
to the introduction of the knife into evidence.
Accordingly, this claim has been waived and
may not be raised for the first time on
appeal. “A trial judge will not be found in
error on a matter not presented to him for

er.
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decision.” Jones v. State, 606 So.2d 1051,
1058 (Miss.1992) (citing Crenshaw v. State,
520 So.2d 131, 134 (Miss.1988)). See also
Ballenger, 667 So.2d at 1259; Foster v. State,
639 So.2d 1263, 1270 (Miss.1994); Mitchell v.
State, 609 So.2d 416, 422 (Miss.1992).

[15] 1 64. This issue also fails on the mer-
its. Clyde gives no reason why the testimo-
ny concerning the knife and revolver or the
introduction of the knife itself was error,
other than to say no connection was ever
made between them and the murder. Ap-
parently, this is a relevancy argument. The
testimony concerning both was extremely
relevant, the knife to show that Clyde was
armed on the night of the murder, but espe-
cially that concerning the revolver. Accord-
ing to testimony, the projectiles recovered
from Johnny Smith’s body and the liquor
store were consistent with a .38 caliber re-
volver. Therefore, the testimony of Henry
Bryant and Carolyn Pearce was relevant to
show that Jerome, and at one point Clyde,
was in possession of a revolver both a few
hours before and a few hours after the mur-
der.

165. Next in this issue, Clyde argues that
the testimony of Carolyn Pearce that the
Smith brothers assaulted her was inadmissi-
ble other crimes evidence. The only testimo-
ny of any assault was when Pearce testified
that Jerome hit her on the wrist with a big
silver revolver, that Clyde put a knife to her
throat, and that after he and Jerome ex-
changed weapons Clyde pulled the gun on
her and made her take her clothes off and
get out of the car. During this testimony,
Carolyn identified the knife recovered by the
police in the field near the brothers’ aban-
doned car and the knife was placed into
evidence.

[16]1 166. Clyde correctly points out that,
as a general rule, evidence of a crime other
than the one for which the accused is being
tried is not admissible. Ladner v. State, 584
So0.2d 743, 758 (Miss.), cert. denied, 502 U.S.
1015, 112 S.Ct. 663, 116 L.Ed.2d 754 (1991);
Rose v. State, 556 So.2d 728 (Miss.1990).
There are exceptions. M.R.E. 404(b) pro-
vides:

6. The trial court did not allow any testimony
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Evidence of other crimes, wrongs, or acts
is not admissible to prove the character of
a person in order to show that he acted in
conformity therewith. It may, however, be
admissible for other purposes such as
proof of motive, opportunity, intent, prepa-
ration, plan, knowledge, identity, or ab-
sence of mistake or accident.

[17] 967. In accordance with Rule 404(b),
this Court has consistently held the admis-
sion of evidence of unrelated crimes for the
purpose of showing the accused acted in con-
formity therewith to be reversible error.
Parker v. State, 606 So.2d 1132, 1136 (Miss.
1992) (citing Rose, 556 So.2d at 731; Houston
v. State, 531 So.2d 598, 605 (Miss.1988)).
That was not the purpose for the introduc-
tion of such evidence in the case at bar. As
the State argues in its brief, any testimony
concerning an assault was allowed to explain
how Pearce was able to identify the knife and
revolver. The reason for such testimony was
to show that Clyde and Jerome were in
possession of a knife and a revolver (the
possible murder weapon) shortly after the
murder. This testimony corroborates that of
Henry Bryant that the brothers were in pos-
session of a knife and revolver prior to the
murder.

1 68. The testimony was therefore admissi-
ble under Rule 404(b) as to opportunity,
preparation, plan, knowledge, and identity.
It also passes muster under Rule 403 as
being more probative than prejudicial. This
issue is without merit.

VI(C). (7(C)) THE TRIAL COURT

ERRED IN RULING THAT THE DE-

FENSE COULD NOT IMPEACH CAR-

OLYN PEARCE WITHOUT OPENING

THE DOOR TO THE RAPE DENIED

CLYDE SMITH HIS RIGHT TO CON-

FRONTATION.

169. Clyde contends his -constitutional
right to confrontation was violated when the
trial court refused to allow him to cross-
examine Carolyn Pearce with regard to the
fact that she was a prostitute and cocaine
addict. He argues that as a result of this
ruling, neither defendant chose to cross-ex-
amine Pearce, therefore, it was not conveyed

concerning the alleged rape.
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to the jury that Pearce was not a credible
witness.

170. Clyde misrepresents the trial court’s
ruling on this matter. The trial court never
told the defense they could not question
Pearce concerning these issues. The record
reflects what actually transpired:

MR. CROOK: Okay. That's—what
about an assault? They forced her to go
from one place that she was wanting—
Judge, she’s a hooker is what she is.
THE COURT: I understand that.

MR. CROOK: And a [crack] addict, and
of course theyre going to tear her up on
that, but that’s, you know—

THE COURT: Well, now, if they open
the door about her being a hooker, they
done opened the damn door for all sorts
of things. That’s up to them.

MR. STUCKEY: I think we understand
that, Judge.

MR. GANDY: We understand.

THE COURT: That's up to them
whether they want to do that or not.

171. As the record shows, the trial judge
did not limit Clyde’s right to cross-examine
Pearce, he merely pointed out that it proba-
bly would not have been in Clyde’s best
interest to bring out her profession, as it
could possibly open the door to testimony
concerning the rape which the trial court
took pains to keep out of evidence. For the
most part it was the prosecutor asking the
trial judge what was admissible, and at no
time did the defense make an objection con-
cerning a confrontation clause violation.
This issue is therefore without merit and
procedurally barred. Ballenger, 667 So.2d at
1259; Foster, 639 So.2d at 1270; Maitchell,
609 So.2d at 422; Moawad, 531 So0.2d at 635.

VI(D). (7(D)) TESTIMONY THAT A

SAWED-OFF SHOTGUN WAS RECOV-

ERED FROM THE SMITH’S CAR WAS

ERROR.

172. On direct examination, State’s wit-
ness Deputy Tim Goad testified that a .410
sawed-off shotgun was taken from the car
driven by the Smith brothers. The defense
objected and the shotgun itself was not intro-
duced into evidence. Clyde argues here that
the testimony was error under Rule 404(b) of

the Mississippi Rules of Evidence since there
was no evidence that the shotgun had any
connection with the crime for which the de-
fendants were on trial and the possession of
the shotgun itself was a crime.

173. During direct examination Deputy
Tim Goad testified as follows:

A. T approached the vehicle and shined
my flashlight on the inside of the car
seeing if the keys were in it, anything
like that. The keys were not in the
car in the ignition. I shined in the
black [sic] floorboard and saw a
sawed-off .410, single-shot shotgun
laying [sic] in the back floorboard on
the driver’s side.

Q. All right. And did you take that shot-
gun into custody?

A. Yes, sir, I did.

At this point, Clyde objected on the grounds
of relevancy as to any testimony concerning
the shotgun or to its introduction into evi-
dence. After a bench conference out of the
presence of the jury, the trial court sustained
the objection. The only other mention of the
shotgun was a casual reference later during
Deputy Goad’s direct testimony, where he
stated, “These are the keys I found stuck
down in the seat on the red and white Ford
same time I recovered the shotgun.” Clyde
made no objection to this statement.

[18] T74. It should first be pointed out
that the trial court sustained Clyde’s objec-
tion as to the testimony and introduction of
the sawed-off shotgun. Foster v. State, 639
So0.2d at 1282, is instructive on this issue. In
that case an accessory to the murder for
which Foster was being tried commented
while testifying that he and Foster had sto-
len a pizza in the past, a clear reference to
another bad act or crime. On appeal, Foster
argued that the comments were prejudicial
and constituted reversible error. This Court
rejected the argument stating:

Foster neither requested that the trial
court admonish the jury to disregard the
testimony, nor requested a mistrial. His
only objection was sustained. We are of
the opinion that any error created by Har-
ris’ unresponsive remark was effectively
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cured when the trial judge sustained Fos-

ter’s objection.
Foster, 639 So.2d at 1282. See also Walker
v. State, 671 So.2d 581 (Miss.1995). A simi-
lar scenario exists here. Deputy Goad made
an improper comment, and Clyde’s objection
was sustained, but he “neither requested that
the trial court admonish the jury to disre-
gard the testimony, nor requested a mistri-
al.” Foster, 639 So.2d at 1282. We find this
issue to be without merit.

[19,20] 175. Furthermore, on appeal
Clyde argues that Deputy Goad’s testimony
is reversible as inadmissible other crimes
evidence since it is illegal to possess a sawed-
off shotgun. At trial Clyde only objected to
the testimony on the ground of relevancy.
“‘The assertion on appeal of grounds for an
objection which was not the assertion at trial
is not an issue properly preserved on ap-
peal’” Ballenger, 667 So.2d at 1256 (quot-
ing Haddox v. State, 636 So.2d 1229,1240
(Miss.1994)); See also Baine v. State, 606
So.2d 1076 (Miss.1992); M.R.E. 103. There-
fore, this issue is both procedurally barred
and without merit.

VII. (8.) THE TRIAL COURT ERRED

IN ALLOWING THE STATE TO CALL

A WITNESS PREVIOUSLY UNDIS-

CLOSED TO THE DEFENSE UNDER

THE GUISE OF “REBUTTAL” TESTI-

MONY.

176. During its case-in-chief the State at-
tempted to call Jerry Smith, a Leflore Coun-
ty deputy and the victim’s brother, as a
witness. The defense objected because it
had not been previously notified that he
might be a witness or of the nature of his
testimony. A bench conference was held out
of the presence of the jury and the trial court
allowed the State to make a record as to
what Deputy Smith’s testimony would be if
allowed to testify. The trial court concluded
that it would be error to allow Deputy Smith
to testify since his name had not been provid-
ed to the defense during discovery as a possi-
ble witness for the State.

177. Pursuant to the decision of the trial
judge, Deputy Smith did not testify during

7. Now Uniform Rule of Circuit and County Court
Practice 9.04.

729 SOUTHERN REPORTER, 2d SERIES

the State’s case-in-chief. However, the trial
court allowed the State to call Deputy Smith
as a rebuttal witness after Clyde put on
several witnesses in an attempt to establish
an alibi defense. On rebuttal, Deputy Smith
testified that as he was patrolling Sidon on
the night of the murder, he saw a red and
white car with a rusted spot near the exhaust
pipe and a transmission leak parked near the
scene of the crime shortly before the shoot-
ing. Deputy Smith stated that he later iden-
tified the car he saw that night as being the
same one Clyde and Jerome abandoned on
the side of the road and which was later
impounded. At trial he also identified a pic-
ture of the car driven by the Smith brothers
that night as the same one he saw near the
scene of the murder.

178. On appeal Clyde argues that the tes-
timony of Deputy Smith was not proper re-
buttal evidence of the alibi defense, but
rather just an attempt to get around the dis-
covery violation of Rule 4.06 of the Uniform
Criminal Rules of Circuit Court Practice.”

179. The State argues that Deputy Smith’s
testimony was proper rebuttal evidence, and
that pursuant to Rule 4.07 of the Uniform
Criminal Rules of Circuit Court Practice 8
the State is not required to give notice of its
rebuttal witnesses unless it demands in writ-
ing the names of the defense’s alibi wit-
nesses. The State maintains that since it
made no such request for the names of
Clyde’s alibi witnesses it had no duty to give
notice of its rebuttal witnesses.

[21] 180. The law is clear that the State
has no duty to provide the defense with the
names of possible rebuttal witnesses unless
the State has requested notice of alibi de-
fense. Deal v. State, 589 So0.2d 1257, 1259
(Miss.1991).  See also Unif.Crim.R.Cir.Ct.
Prac. 4.07. Such was the case here. The
fact that the State first tried to put Deputy
Smith on the stand during its case-in-chief
has no bearing on this rule since the trial
court properly refused to allow his testimony
at that time.

8. Now Uniform Rule of Circuit and County Court
Practice 9.05.
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[22] 9181. It is a different question entire-
ly whether Deputy Smith’s testimony was
proper rebuttal. Clyde suggests that it was
not. We disagree. Clyde and Jerome pre-
sented a two-pronged alibi defense. First,
they offered witnesses who placed the broth-
ers in Belzoni at the approximate time the
shooting occurred in Sidon. Second, they
had another witness who placed them in Iso-
la approximately an hour after the murder,
the theory being they would not have had
time to commit the murder in Sidon and still
be able get to Isola by the time they were
seen there.

182. The testimony of Deputy Smith was
appropriate rebuttal evidence to this testimo-
ny. It was uncontroverted that Clyde and
Jerome were driving their sister’s red and
white Ford car on the night of the murder.
Deputy Smith, in contradiction of the alibi
testimony, stated that he saw a red and white
car parked near the Sidon Liquor Store min-
utes before the robbery and murder. Depu-
ty Smith identified photographs of the car
the Smith brothers were driving on the night
of the murder as the same car he had seen
parked near the scene. He also testified that
he identified the car in person after it had
been impounded by the authorities.

[23] 183. “The determination of whether
evidence is properly admitted as rebuttal
evidence is within the trial court’s discre-
tion.” Powell v. State, 662 So.2d 1095, 1099
(Miss.1995) (citing Wakefield v. Puckett, 584
So.2d 1266, 1268 (Miss.1991)). The trial
judge did not abuse this discretion in allow-
ing Deputy Smith to testify in rebuttal after
refusing to allow him to testify during the
State’s case-in-chief.

VIII. (17.) THE GUILT PHASE IN-

STRUCTIONS IN THIS CASE VIOLAT-

ED STATED LAW AND DEPRIVED

THE DEFENDANT OF FUNDAMEN-

TAL FAIRNESS AND DUE PROCESS

OF LAW.

1 84. Here, Clyde takes issue with several
portions of the trial court’s guilt phase in-
struction C-CR-3. Instruction C-CR-3 reads
in pertinent part as follows:

The Court instructs the Jury that each
person present at the time and consenting

to and encouraging the commission of a

crime, and knowingly, wilfully and felo-
niously doing any act which is an element
of the crime, or immediately connected
with it, or leading to its commission, is as
much principal as if he had, with his own
hand, committed the whole offense.

If you believe from the evidence beyond
a reasonable doubt and to the exclusion of
every reasonable hypothesis consistent
with innocence, that on the day testified
about, the Defendant, Clyde Wendell
Smith, either individually or acting in con-
cert with one other or others, did unlawful-
ly, wilfully and feloniously kill and murder
Johnny B. Smith, a human being, at a time
when Clyde Wendell Smith was engaged in
the commission of the crime of Armed
Robbery by unlawfully, wilfully and felo-
niously putting Johnny B. Smith in fear of
immediate injury to his person by the exhi-
bition of a firearm, a deadly weapon, and
by taking money belonging to Johnny B.
Smith from his person or from his pres-
ence and against his will, then it is your
sworn duty to find Clyde Wendell Smith
guilty of Capital Murder.

(A). JUDGE EVANS’S INSTRUC-
TION ON THE ROBBERY PRONG OF
CAPITAL MURDER FAILED TO IN-
FORM JURORS OF THE NECESSARY
CAUSE-AND-EFFECT CONNECTION
BETWEEN THE “PUTTING IN FEAR”
AND THE “TAKING” ELEMENTS OF
THIS OFFENSE.

185. First, Clyde contends that the jury
was improperly instructed on the elements of
robbery. He maintains the instruction failed
to inform the jury that armed robbery may
be established by proof that the defendant
took property by violence to the victim’s
person, and instead only mentioned the “put-
ting in fear” element of robbery. He claims
that although the instruction noted the “put-
ting in fear” element of robbery, it neglected
to explain “that the state, in order to prove
the elements of robbery, must show that ‘[i]f
putting in fear is relied upon, it must be the
fear under duress of which the owner parts
with possession.’” Jones v. State, 567 So.2d
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1189, 1192 (Miss.1990) (quoting Crocker wv.
State, 272 So.2d 664, 665 (Miss.1973)).

186. It is Clyde’s contention that the evi-
dence clearly showed that the victim died
within seconds of being shot, and that only
after the shooting did the assailant or assail-
ants remove the cash register and spare cash
drawer from the store. He argues that since
the evidence showed that victim was already
dead before anything was taken from the
store the robbery could not have occurred by
putting him under the duress of any fear of
injury.

[24] 187. Clyde made no objection to the
robbery portion of the instruction in the trial
court. The failure to make a contemporane-
ous objection waives this issue for the pur-
poses of appeal. “A trial judge will not be
found in error on a matter not presented to
him for decision.” Jones v. State, 606 So.2d
1051, 1058 (Miss.1992) (citing Crenshaw v.
State, 520 So.2d 131, 134 (Miss.1988); How-
ard v. State, 507 So0.2d 58, 63 (Miss.1987)).
See also Ballenger, 667 So.2d at 1259; Fos-
ter, 639 So.2d at 1270; Mitchell, 609 So.2d at
422: Moawad, 531 So.2d at 635.

[25] 1 .88. This issue is also without merit.
Any error in not instructing the jury that
armed robbery may be established by proof
that the defendant took property “by vio-
lence to the person” was, at most, harmless.
Since there were no eye-witnesses to the
murder, it is possible to theorize that one or
both of the Smith brothers took the cash
register or extra cash drawer while the vic-
tim was still alive by putting him in fear of
immediate injury to his person, and the vie-
tim was only shot afterward while one or
both of the brothers were exiting the scene.
The evidence presented at trial would just as
easily support this scenario as any other.
Therefore, the facts could support the in-
struction given. Accordingly, this issue is
without merit.

(B). JUDGE EVANS’S CHARGE ON
THE ELEMENTS OF CAPITAL MUR-
DER IMPROPERLY AMENDED THE
INDICTMENT BY OMITTING THE
ELEMENT OF “MALICE AFORE-
THOUGHT.”
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189. Clyde asserts that the trial court
committed reversible error by constructively
amending the indictment through its instruc-
tions to the jury. The indictment in this case
charged that Clyde and Jerome

unlawfully, willfully, feloniously, and of

their malice aforethought, did, then and

there, kill and murder one Johnny Smith, a

human being, said murder being done

while Jerome Smith and Clyde Wendell

Smith were engaged in the commission of

the crime of Armed Robbery as defined in

Section 97-3-T9 of the Mississippi Code of

1972 as amended, of Johnny Smith in viola-

tion of Section 97-3-19(2)(e) of the Missis-

sippi Code of 1972, as amended].]

190. Clyde states that the lower court’s
instruction to the jury made no mention of
the malice element of the indictment, instead
charging that Clyde Smith should be found
guilty of capital murder if the jurors deter-
mined that he “did unlawfully, willfully and
feloniously kill and murder” the victim dur-
ing the commission of an armed robbery.
According to Clyde, this omission was highly
prejudicial, as it essentially transformed the
instruction into one on felony-murder, a
wholly different crime than the intentional
murder charged in the indictment. To sup-
port his argument that it is reversible error
to instruct the jury on a crime different than
that charged in the indictment, Clyde cites a
number of cases including Rhymes v. State,
638 So.2d 1270, 1275-76 (Miss.1994); Baine
v. State, 604 So.2d 258, 260 (Miss.1992);
Thomas v. Harrelson, 942 F.2d 1530, 1531
(11th Cir.1991); Quick v. State, 569 So.2d
1197, 1199 (Miss.1990); Griffin v. State, 540
So.2d 17, 19 (Miss.1989); and United States
v. Zingaro, 858 F.2d 94, 98-99 (2d Cir.1988).
Clyde states that this Court has frequently
ordered a new trial where the circuit judge
gave an inadequate instruction or no instruc-
tion at all on malice, although it was an
element of the charged offense, citing, Nico-
laow v. State, 534 So.2d 168 (Miss.1988); Coo-
ley v. State, 346 So.2d 912 (Miss.1977); and
Newell v. State, 308 So.2d 71 (Miss.1975).

[26] T91. This assignment must fail for
several reasons, the first being it is procedur-
ally barred. The portion of Instruction C-
CR-3 that concerns us here reads as follows:
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If the State has failed to prove beyond a
reasonable doubt and to the exclusion of
every reasonable hypothesis consistent
with innocence that the Defendant, Clyde
Wendell Smith, either individually or act-
ing in concert with one other or others did
wilfully, without authority of law, and with
deliberate design to effect death, kill John-
ny Smith, a living person, by shooting him,
at a time when Clyde Wendell Smith was
engaged in the commission of the crime of
robbery, then you shall find the Defendant
not guilty of Capital Murder.

(emphasis added).

192. When this instruction was submitted
to the trial court it read “with or without
deliberate design.” During the discussion of
the jury instructions, Clyde’s attorneys asked
that in order to conform with the malice
aforethought portion of the indictment the
word “without” be stricken so that the in-
struction would read “with deliberate de-
sign.” The amendment was made and the
instruction was accepted by Clyde. Since
Clyde accepted the instruction as amended,
he has waived any claim of error. See Bal-
lenger, 667 So.2d at 1267; Foster, 639 So.2d
at 1270.

[27] 993. Furthermore, defense counsel
was correct at trial when he stated that
amending the instruction to read “with delib-
erate design” would make the instruction
conform with the malice aforethought lan-
guage used in the indictment. This is so
since “[i]t has long been the case law of this
state that malice aforethought, premeditated
design, and deliberate design all mean the
same thing.” Windham v. State, 602 So.2d
798, 801 (Miss.1992) (quoting Johnson .
State, 475 So.2d 1136, 1139 (Miss.1985)).

[28] 194. Finally, Clyde was indicted for
capital murder pursuant to Miss.Code Ann.
§ 97-3-19(2)(e) which does not require “any
intent to kill when a person is slain during
the course of a robbery.” Griffin v. State,
557 So.2d 542, 549 (Miss.1990). In Berry v.
State, 575 S0.2d 1, 13 (Miss.1990), the defen-
dant made a similar argument as Clyde

9. Clyde cites to Wilcher v. State, 455 So.2d 727,

734 (Miss.1984), cert. denied, 470 U.S. 1034, 105
S.Ct. 1411, 84 L.Ed.2d 794 (1985); Sayles v.

makes here and the argument was rejected
by this Court.

195. For the foregoing reasons, this issue
is both procedurally barred and without mer-
it.

(C). THE COURT'S INVITATION
TO THE JURORS TO FIND CLYDE
SMITH GUILTY OF CAPITAL MUR-
DER ON THE BASIS OF ANY SINGLE
ACT “CONNECTED WITH” THE
CHARGED OFFENSE ERRONEOUS-
LY RELIEVED THE STATE OF ITS
BURDEN OF PROOF.

196. Clyde next complains that instruction
C-CR-3 allowed the jury to find him guilty
of capital murder under a theory of accom-
plice liability if it determined that he commit-
ted “any act which is an element of the crime
or immediately connected with it or leading
to its commission[.]” Clyde argues that the
instruction allowed the jury to conviet him of
capital murder, in violation of Mississippi
law,? even if the jury found he was merely an
accessory after the fact. Clyde gives the
example that if he only helped dispose of the
cash register or money stolen from the store,
but had no idea a robbery was going to
occur, the instruction still allowed him to be
found guilty of capital murder. Clyde argues
that the trial court’s use of the phrase, “im-
mediately connected,” allowed for just such
an occurrence.

[29] T97. First, this issue is procedurally
barred for failure to raise it in the trial court.
Ballenger, 667 So.2d at 1259; Foster, 639
So.2d at 1270; Mitchell, 609 So.2d at 422.
This issue is also without merit. The portion
of Instruction C-CR-3 to which Clyde is
objecting to here actually reads as follows:

The Court instructs the Jury that each
person present at the time and consenting
to and encouraging the commission of a
crime, and knowingly, wilfully and felo-
niously doing any act which is an element
of the crime, or immediately connected
with it, or leading to its commission, is as
much a prineipal as if he had, with his own
hand, committed the whole offense.

State, 552 So0.2d 1383, 1390 (Miss.1989); and
Gangl v. State, 539 So.2d 132, 135 (Miss.1989),
as supporting authority.
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This instruction clearly informs the jury that
to be found guilty under a theory of accom-
plice liability, the defendant had to be pres-
ent at the time of the crime, consenting and
encouraging its commission. This precludes
the jury from finding Clyde guilty of capital
murder if he was only an accessory after the
fact. Furthermore, an identical instruction
was upheld by this Court in Carr v. State,
655 So.2d 824 (Miss.1995), stating:
He argues that the language of S-5 creates
a conclusive presumption that the jury
only had to find that Carr performed an
act connected with the crime, and not that
he intended to commit the crime, to find
him guilty of the underlying felony.

In Simmons v. State, 568 So0.2d 1192
(Miss.1990), this Court upheld a similar
jury instruction, which was challenged be-
cause it did not require that the jury find
beyond a reasonable doubt that the defen-
dant had committed every element of the
crime.

We find that jury instruction S-5 suffi-
ciently instructed the jurors on the ele-
ment of intent. Furthermore, when read
in the context of the jury charge as a
whole, S-5 correctly placed the burden on
the State to prove beyond a reasonable
doubt every element of the underlying fel-
onies with which Carr was charged.

Carr, 655 So.2d at 833. Accordingly, this

issue is procedurally barred and without

merit.
IX. (18) THE FAILURE OF THE
STATE TO ADEQUATELY PRE-
SERVE THE CHAIN-OF-CUSTODY
OF SEVERAL KEY EXHIBITS VIO-
LATED STATE LAW AND THE FOUR-
TEENTH AMENDMENT.

198. Clyde asserts that the State did not
properly establish through testimony the
chains-of custody for a number of exhibits
introduced at trial. He argues that because
of this failure on the part of the State, the
sack and liquor bottle with Jerome’s finger-
print, the keys to the victim’s store, the
bandanna, the bullets, the cash register tape,
and the receipt from Burger King were all
improperly admitted into evidence, thus re-
quiring reversal. The State points out that
no objection was made at trial on this basis
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and therefore this issue should be deemed
waived.

199. At no time during trial or in his
motion for new trial did Clyde object to the
admission of this evidence on the basis of the
State’s failure to sufficiently establish the
chain of custody. In fact, most of the evi-
dence was admitted without any objection.
The failure to make a contemporaneous ob-
jection bars Clyde from raising this issue for
the first time on appeal. “A trial judge will
not be found in error on a matter not pre-
sented to him for decision.” Jones, 606 So.2d
at 1058; See also Ballenger, 667 So.2d at
1259; Foster, 639 So.2d at 1270; Mitchell,
609 So.2d at 422; Moawad, 531 So.2d at 635.
In those instances where there was an objec-
tion made to the introduction of evidence, it
was on different grounds. “‘The assertion
on appeal of grounds for an objection which
was not the assertion at trial is not an issue
properly preserved on appeal.”” Ballenger,
667 So.2d at 1256 (quoting Haddox, 636
So.2d at 1240); See also Baine v. State, 606
So.2d 1076 (Miss.1992); See M.R.E. 108;
Unif.Crim.R.Cir.Ct.Prac. 5.03.

[30] 1100. Furthermore, “[tlhis Court
has held that the test with respect to wheth-
er there has been a break in the chain of
custody of evidence is whether there is an
indication of probable tampering.” Nalls v.
State, 651 So.2d 1074, 1077 (Miss.1995);
Wells v. State, 604 So.2d 271, 277 (Miss.1992).
“[M]atters regarding the chain of custody of
evidence are largely left to the discretion of
the trial judge and will not be disturbed
unless there appears to be an abuse of dis-
cretion.” Nalls, 651 So.2d at 1077; Wells,
604 So.2d at 277; Nix v. State, 276 So.2d 652
(Miss.1973).

1101. The record reflects that the State
sufficiently set out the chains of custody, and
there is no evidence in this case that sug-
gests that any of the items introduced into
evidence by the State were tampered with in
any way. Thus, this issue is not only proce-
durally barred, it is also without merit.

X. (19.) IDENTIFICATION OF THE
DEFENDANT AND OF THE RED-
AND-WHITE AUTOMOBILE VIOLAT-
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ED STATE LAW AND THE FEDERAL
CONSTITUTION.

1102. In this issue, Clyde challenges the
testimony of several witnesses identifying
Clyde or the car being driven by Jerome and
Clyde as being outside the liquor store short-
ly before the murder. Clyde argues that
these in-court identifications were highly
suggestive and unreliable since no other per-
sons or photographs of other automobiles
were presented to the witnesses for compari-
son purposes to ensure the accuracy of the
identifications. Clyde particularly objects to
his in-court identification by Kevin Smith
since that witness failed to pick him out in an
earlier photographic lineup.

71103. The State asserts that this issue is
procedurally barred as having been waived
by the failure of the defense to make any
objections to these identifications in the trial
court.

1104. At no time during any of the testi-
mony referenced by Clyde, did he make any
objection to the identification procedures in-
volved, nor did he interject any objection at
all. In fact, the only objection he made to
any of the identification testimony was dur-
ing that of the State’s rebuttal witness, Dep-
uty Jerry Smith. The other witnesses
Clyde cites to by page number merely de-
scribed the car they saw that night. Deputy
Smith was asked to identify photographs of
the car he saw parked near the scene on the
night of the murder. The defense objected
to the introduction of these photographs on
the basis of improper predicate. The objec-
tion was overruled and no other objection
was made to the introduction of the photo-
graphs.

1105. Clyde found most egregious the tes-
timony of Kevin Smith, the victim’s son, iden-
tifying Clyde at trial as one of the men he
saw in front of the liquor store just minutes
before the murder. Clyde objects to Kevin’s
in-court identification since he had earlier
failed to identify Clyde during a photograph-
ic line-up. Again, Clyde failed to object to
this testimony at trial. Furthermore, he was

10. Clyde did not refer to this testimony during
his discussion of this issue.

given sufficient opportunity to impeach the
credibility of the in-court identification. The
fact that Kevin picked Jerome out of the
photographic line-up, but not Clyde was
brought out during the cross-examination of
both Kevin and Deputy Jimmy Tindall, the
officer who administered the line-up.

1 106. The failure to make a contemporane-
ous objection bars Clyde from raising this
issue for the first time on appeal. “A trial
judge will not be found in error on a matter
not presented to him for decision.” Jones,
606 So.2d at 1058. Furthermore, “ ‘[t]he as-
sertion on appeal of grounds for an objection
which was not the assertion at trial is not an
issue properly preserved on appeal.”” Bal-
lenger, 667 So.2d at 1256 (quoting Haddox v.
State, 636 So.2d 1229,1240 (Miss.1994)); See
also Baine v. State, 606 So0.2d 1076 (Miss.
1992).

XI. (20.) THE PROSECUTOR’S CLOS-
ING ARGUMENT AT THE GUILT
PHASE INCLUDED VIOLATIONS OF
STATE LAW AND THE EIGHTH AND
FOURTEENTH AMENDMENTS AND
REQUIRE REVERSAL.

[311 1107. Clyde argues that two state-
ments made by the district attorney in the
State’s rebuttal during the guilt phase clos-
ing arguments amounted to prosecutorial
misconduct. Clyde maintains that the follow-
ing comments were so prejudicial to the de-
fense to amount to reversible error:

Don’t convict on circumstantial evidence?
Ladies and gentlemen, there are convic-
tions every day in this country. There is
not one bit of difference—you didn’t hear
Judge Evans tell you, “Oh, wait a minute
now. Circumstantial evidence, that ain’t
quite as good as”—he can’t tell you that
because that’s not the law. In fact, Ted
Bundy was convicted on circumstantial evi-
dence. Some of you may know who he
was. But the circumstantial evidence that
they had on Ted Bundy was a bite mark
and that’s all. Nobody saw him do it.
Same thing with fingerprint. Finger-
11. One picture of the automobile had already
been offered into evidence as Exhibit S-12 with-

out objection during the testimony of Officer J.D.
Roseman.
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print’s circumstantial. The Crime Lab
man didn’t see him put his finger on there.
Same thing. No.

Now the sheriff testified that it would take
30, 35, 40 minutes, maybe, to go from
Sidon to Isola. They want you to believe
that you can’t do that. I live in Silver
City, which is six or seven miles below
Belzoni, and from my driveway to this
parking lot is 42 miles. If I leave home at
7 o’clock and I'm not going to tell you how
fast I go, but if leave home at 7 o’clock, I'm
here in the courthouse about 5 or 10 min-
utes till 8:00. Now where does that put
you?

1108. Clyde sets out the following reasons
as to why these statements by the State
should be cause for reversal despite the lack
of contemporaneous objection: (1) Both of
these statements were highly prejudicial and
improperly referred to matters that were not
in evidence, citing, Balfour v. State, 598
So.2d 731, 748-49 (Miss.1992) and Smith v.
State, 499 So.2d 750, 756-57 (Miss.1986); 12
(2) Courts have condemned prosecutorial ar-
guments that vilify the defendant or compare
the accused to other notorious ecriminals; 13
(3) The “Ted Bundy” argument improperly
suggested that the jury look at the limited
amount of evidence that it took for a convie-
tion in that case and use that as the legal
standard for determining how much proof
was sufficient for a conviction in the case at
bar; 1 (4) The prosecutor improperly inject-
ed his own personal experience, expertise or

12. Neither of these cases support Clyde’s argu-
ment. Smith concerns the introduction of other
crimes evidence and in Balfour the prosecutor
was in effect “testifying” while questioning a
witness who continually pled the Fifth Amend-
ment.

13. In none of the cases cited by Clyde did the
Court reverse based merely on the prosecution’s
vilification of the defendant. Those cases that
were reversed were done so on other grounds or
because of cumulative errors.

14. In Johns v. State, 592 So.2d 86, 90 (Miss.
1991), the only case cited by Clyde in support of
this proposition is not on point. In that case this
Court held that the conviction of a co-indictee to
the same offense charged is not competent evi-
dence on the trial of the other. It did not involve
an instance as Clyde suggests where the jury was
told to compare the evidence required for convic-
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knowledge about driving times in the area in
trying to discredit Clyde’s alibi defense.'®

1109. Clyde also takes exception to the
district attorney’s comments concerning the
vietim’s family and work history as well as
other aspects of the victim’s “worth.” He
states that these comments improperly mis-
led the jury from the single relevant issue at
that stage of the proceeding, whether Clyde
and Jerome had murdered Johnny Smith.

1110. The State correctly points out that
the defense made no contemporaneous objec-
tions to any of the comments Clyde now
complains were improper and prejudicial.
Once again the State urges this Court to
apply a procedural bar for this reason.

1 111. As stated several times before, since
no contemporaneous objection was made, this
issue was not properly preserved for appeal.
Ballenger, 667 So.2d at 1259.

1 112. Procedural bar notwithstanding, this
issue is without merit. This Court in Ahmad
v. State, 603 So.2d 843 (Miss.1992), stated:

Generally, attorneys on both sides in a
criminal prosecution are given broad lati-
tude during closing arguments. See Neal
v. State, 451 So.2d 743 (Miss.1984), cert.
denied 469 U.S. 1098, 105 S.Ct. 607, 83
L.Ed.2d 716 (1984); Bullock v. State, 391
So.2d 601 (Miss.1980), cert. denied 452 U.S.
931, 101 S.Ct. 3068, 69 L.Ed.2d 432 (1981).
This Court has explained that not only
should the State and defense counsel be
given wide latitude in their arguments to
the jury, but the court should also be very

tion in an unrelated case in order to determine
the legal standard required in the case before it.

15. Clyde provides no supporting authority from
this State, but instead cites cases from other
jurisdictions. In the cases he does cite, the com-
ments made by the prosecutor were far more
egregious than in the case at bar. In fact in one
of the cases cited, Tucker v. Kemp, 762 F.2d 1480
(11th Cir.) vacated, 474 U.S. 1001, 106 S.Ct. 517,
88 L.Ed.2d 452 (1985), the Eleventh Circuit af-
firmed even though the prosecutor during a capi-
tal sentencing hearing discussed the infrequency
of the district attorney’s office seeking the death
penalty, stated personal opinion concerning the
defendant’s chance for rehabilitation, and com-
mented that a life sentence would put a burden
on the taxpayers.
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careful in limiting free play of ideas, imag-
ery, and personalities of counsel in their
argument to jury. See Johmson v. State,
477 So0.2d 196 (Miss.1985), cert. denied 476
U.S. 1109, 106 S.Ct. 1958, 90 L.Ed.2d 366
(1986), reh’g denied 476 U.S. 1189, 106
S.Ct. 2930, 91 L.Ed.2d 557 (1986). Given
the latitude afforded an attorney during
closing argument, any allegedly improper
prosecutorial comment must be considered
in context, considering the circumstances
of the case, when deciding on their propri-
ety. See U.S. v. Bright, 630 F.2d 804 (5th
Cir.1980); U.S. v. Austin, 585 F.2d 1271
(5th Cir.1978).
Ahmad, 603 So.2d at 846. In Ahmad, the
appellant was convicted of felonious child
abuse. During closing arguments the prose-
cutor made references to hostages and pris-
oners of war. This Court held:
Remembering the wide latitude afforded
prosecutors in closing arguments, the com-
ments by the State when arguing for a
conviction of Abdusabr Ahmad were not
improper. Taken in context, the referral
to prisoners of war was part of the free
play of ideas, imagery, and personalities
allowed in closing arguments. The refer-
ral to prisoners and hostages does not
vilify Abdusabr Ahmad. It is a character-
ization of I.A’s position on the day in
question. It is not name-calling or a label
on Abdusabr Ahmad’s overall character.
The State did not state per se that Abdus-
abr Ahmad was an Arab captor. The
State did not even compare Abdusabr Ah-
mad to Arab captors. The State simply
compared I.A.’s emotions to that of a pris-
oner of war or hostage.

Ahmad, 603 So.2d at 846. See also Ballen-
genr, 667 So.2d at 1269-70.

1113. In Ballenger, the prosecutor com-
pared the defendant’s participation in the
crime to that of Charles Manson. This
Court held that “[c]onsidering the wide lati-
tude given to attorneys on closing arguments
it can not be said that these comments were
so improper as to require reversal.” Id. at
1270. As was the case in Ballenger, the

16. The State utilized a model or drawing of the
town of Sidon for use by the witnesses to illus-

prosecutor never called Clyde names or per-
sonally vilified him. Unlike Ballenger,
Clyde’s participation in the murder was not
compared to that of a notorious criminal.
Ted Bundy’s name was only mentioned in the
context of showing that cases have been de-
cided on circumstantial evidence.

1114. Given the wide latitude generally
afforded counsel in closing argument, taken
together with Clyde’s failure to object to any
of the comments he now complains of, this
claim must fail. See Hansen v. State, 592
So.2d 114, 139-40 (Miss.1991); Johnson wv.
State, 416 So.2d 383, 392 (Miss.1982); Gray
v. State, 351 So.2d 1342, 1346-47 (Miss.1977).

[32] 1115. Lastly in this issue, Clyde as-
serts that the prosecutor urged the jurors to
impose a death sentence because it was im-
portant to the victim’s wife and son that his
life not be reduced to numbers and the town
they live in not be reduced to a model. He
maintains that these comments were ex-
tremely prejudicial and highly improper.

1116. As with the prosecutor’s comments
Clyde complained of above, he made no con-
temporaneous objection to these statements
by the State. Furthermore, Clyde takes
these comments out of context. Without
ever having mentioned the death penalty, the
prosecutor made the following comment:

It’s important to Jeanette Smith and Kevin
Smith because, as you know and as you see
now, their husband and father’s life as it is
and was is not reduced to numbers called
S-1, S-2, S-5, S-12 and the town that they
lived in is now reduced to a model,'® which
is designed to represent the place where
Johnny Smith lost his life.

Nowhere does the prosecutor encourage the
jury to impose the death penalty because it is
important to the vietim’s survivors. Instead,
the prosecutor points out to the jury that the
case involves real people not just exhibits.
Again, given the wide latitude generally af-
forded counsel in closing argument, taken
together with the failure to object, this claim
must fail. See Hansen, 592 So.2d at 139-40;

trate their testimony.
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Johnson, 416 So.2d at 392; Gray, 351 So.2d
at 1346-47.

SENTENCING PHASE ISSUES

XII. (1) THE JURY FAILED TO
MAKE AN INDIVIDUALIZED FIND-
ING OF THE DEGREE OF CLYDE
SMITH’S PERSONAL CULPABILITY
FOR THE HOMICIDE AS REQUIRED
BY MISS. CODE ANN. § 99-19-101(7)
AND THE EIGHTH AND FOUR-
TEENTH AMENDMENTS TO THE
CONSTITUTION.

1117. When the jury returned the sepa-
rate verdicts at the conclusion of the sentenc-
ing phase, the Enmund findings, with re-
spect to Clyde, read as follows:

We, the jury, as to Clyde Wendell Smith,

unanimously find from the evidence be-

yond a reasonable doubt that the following
facts existed at the time of the commission
of the capital murder:
1) that the defendants actually killed
Johnny Smith;
2) that the defendants intended the kill-
ing of Johnny Smith take place
3) that the defendants contemplated
that lethal force be employed.

(emphasis added).

1118. Clyde argues that inasmuch as the
verdict contained the word “defendants” and
not “defendant” that the jury failed to make
an individual finding that Clyde personally
either killed, intended to kill, or contemplat-
ed the use of lethal force, and therefore, the
resulting death sentence violated the Eighth
and Fourteenth Amendments, as well as En-
mund v. Florida, 458 U.S. 782, 102 S.Ct.
3368, 73 L.Ed.2d 1140 (1982), and the laws of
this state. Clyde maintains that the lack of
an individualized finding by the jury as to his
culpability, warrants the reversal of his sen-
tence in this case.

1119. The State first argues a procedural
bar which is supported by the record. The
jury’s verdict was copied directly from this
sentencing instruction. Neither Clyde nor
Jerome objected to Instruction S-1 or to the
form of the verdict at trial or in their motions
for new trial. Accordingly, the State argues
that this claim has been waived and can not
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be raised for the first time on appeal. Bal-

lenger, 667 So.2d at 1259.

1120. In his reply brief, Clyde cites to
Pinkton v. State, 481 So0.2d 306 (Miss.1985),
to support his argument that because of the
jury’s use of the plural “defendants” there
was no individualized finding as to his culpa-
bility as required by Miss.Code Ann. § 99—
19-101(7) (1994), which provides:

In order to return and impose a sentence
of death the jury must make a written
finding of one or more of the following:

(a) The defendant actually killed;
(b) The defendant attempted to kill;

(¢) The defendant intended that a killing
take place;

(d) The defendant contemplated that le-
thal force would be employed.

1121. In Pinkton, the defendant pled
guilty to capital murder, the killing having
occurred during an attempted armed rob-
bery. A sentencing trial was then held and
the death penalty imposed. The jury failed
to make a separate finding of culpability as
required under Miss.Code Ann. § 99-19-
101(7), but instead “embarked directly upon
the framing of findings relating to the aggra-
vating circumstances.” Pinkton, 481 So.2d
at 309.

1122. The question presented to this Court
was “whether such an explicit finding is in-
dispensable or whether it can be implied
from the other findings or from the plea of
guilty in the guilt phase.” Id. In answering
the question, the Court stated that its deci-
sion was to be controlled by the statute and
not by federal constitutional considerations,
and that the statute was not ambiguous. “A
separate, explicit and written jury finding in
accordance with the subsection is indispens-
able to the valid imposition of the death
penalty.” Id. at 310.

1128. The State in Pinkton argued alter-
natively that Pinkton was procedurally
barred from raising the issue on appeal, since
there was no contemporaneous objection to
the judge’s failure to instruct the jury on the
requirement for a § 99-19-101(7) finding.
This Court found the argument without mer-
it, stating:
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Although a more complete instruction
might have prevented the jury’s omission,
that omission is nonetheless an event legal-
ly distinet from the judge’s failure to in-
struct. The jury’s obligation in this matter
is, after all, independently imposed by the
statute without reference to any action by
the judge. Once this is understood, the
state’s argument immediately falls. Pink-
ton could raise no objection to the jury’s
dereliction until after its verdict was ren-
dered, and then it was too late.

Id. at 310.

[331 T124. The case at bar differs from
Pinkton in that the jury was instructed to
return separate written findings as required
by § 99-19-101(7) for both Clyde and Je-
rome, and it did so. The only real issue that
must be resolved is whether the jury’s use of
the plural “defendants” somehow made the
finding invalid. An analogous situation arose
in Conmner v. State, 632 So.2d 1239, 1277
(Miss.1993). There Conner sought reversal
because in listing the aggravating circum-
stances in its written verdict the jury includ-
ed the word “whether” before each aggrava-
ting factor listed. Conner argued “that the
jury’s use of the word ‘whether’ at the begin-
ning of each clause indicate[d] that the jury
merely ‘parroted’ the jury instruction and
failed to engage in the mandatory fact-find-
ing process.” Commer, 632 So.2d at 1277.
This Court, in rejecting Conner’s argument,
stated:

Conner doomed this assignment of error
before he ever raised it by failing to object
to the verdict’s form at trial. But, even if
the objection were preserved, it has no
merit. No one can reasonably conclude,
on grounds that the word “whether” re-
peatedly appears in the verdict, that the
jury did not fulfil its fact-finding duties.
The verdict would certainly win no gram-
mar award, but its meaning is perfectly
clear. The jury found that all five aggra-
vating circumstances existed and that the
aggravating circumstances carried more
weight than did mitigating circumstances.

Id. (citations omitted).

1125. A similar argument can be made
here. Sentencing Instruction S-1 informed
the jury that it was to return separate ver-

dicts for Clyde and Jerome. S-1 read in

part:

The verdict you return must be written
on a separate sheet of paper signed by the
foreman. Your verdict should be written
in one of the following forms:

1. We, the Jury, as to Clyde Wendell
Smith, unanimously find from the evidence
beyond a reasonable doubt that the follow-
ing facts existed at the time of the commis-
sion of the capital murder:

(List or itemize all facts found, if any,
from the list under Section A of this in-
struction which you unanimously agree ex-
ist in this case beyond a reasonable doubt.)

Section A of the instruction read as follows:

To return the death penalty in this case
you must first unanimously find from the
evidence beyond a reasonable doubt that
one or more of the following facts existed:

1. That the Defendants actually killed
Johnny Smith; or

2. That the Defendants intended the
killing of Johnny Smith take place; or

3. That the Defendants contemplated
that lethal force would be employed.

1126. The plural “Defendants” was used in
S-1 because one instruction was submitted
for both defendants. The jury when writing
the separate verdicts for Clyde and Jerome
copied the wording as it was written in the
instruction. This does not mean that the
jury did not make an individualized finding
as to each defendant. What it does show is
that the jury determined that each of the
three factors applied equally to both Clyde
and Jerome. The jury clearly intended these
factors to apply to Clyde as it prefaced this
section of its verdict with the words “as to
Clyde Wendell Smith.”

1127. This claim is both procedurally
barred and without merit.

XIII. (2) THE EVIDENCE WAS IN-
SUFFICIENT TO PROVE THAT
CLYDE SMITH KILLED, ATTEMPT-
ED TO KILL, INTENDED TO KILL,
OR CONTEMPLATED THE USE OF
LETHAL FORCE.

[34] 1128. Alternatively, Clyde argues
that the evidence was insufficient as a matter
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of law to prove that he either actually killed
the vietim, intended that a killing take place,
or contemplated the use of lethal force as
required by Enmund and as codified in Miss.
Code Ann. § 99-19-101(7) (1994).

1129. This Court’s standard of review of a
jury’s findings under Enmund and Miss.
Code Ann. § 99-19-101(7) was set out in
Abram v. State, 606 So.2d 1015, 1041-42
(Miss.1992), as follows:

On appeal, “we review the evidence and
reasonable inferences which may be drawn
therefrom in the light most consistent with
the verdict. We have no authority to dis-
turb the [jury] verdict short of a conclusion
on our part that upon the evidence, taken
in the light most favorable to the verdict,
no rational trier of fact could have found
the fact at issue beyond a reasonable
doubt.” White v. State, 532 So.2d 1207,
1220 (Miss.1988). This is the guide for
testing the legal sufficiency of the evidence
to support a finding under § 99-19-101(7)

1130. The question that must be answered
here is whether there was sufficient evidence
presented at trial to support, as to Clyde, a
finding that he killed, intended a killing to
take place, or contemplated that lethal force
would be used. “Mississippi by statute re-
quires more in the felony-murder scenario
than major participation and reckless indif-
ference to the value of human life.” Abram,
606 So.2d at 1042. See also Carr v. State,
655 So.2d 824, 839 (Miss.1995). The phrase
“contemplation that lethal force will be used”
has been defined as “[w]here, as a part of the
pre-crime planning, a defendant includes in
his plans the substantial probability that fatal
force will be employed ...” Abram, 606
So0.2d at 1043 (quoting White, 532 So.2d at
1220-21).

1 131. The record reveals that Clyde was
more than likely the instigator of the robbery
in this case, as well as the one who planned
it. Henry Bryant, the boyfriend of Clyde
and Jerome’s sister, testified that on the day
of the robbery and murder, the brothers
were at his house. He testified that Clyde
made the comment that he was broke and
needed money. During the conversation,
Bryant stated to Clyde that it was hard to

729 SOUTHERN REPORTER, 2d SERIES

rob someone and get away with it. Accord-
ing to Bryant, Clyde responded by saying
that if you go to a small town with few police
then you can get away with it. The robbery
and murder in the case at bar, fit Clyde’s
scenario perfectly, with the exception being
that he got caught. Bryant’s testimony also
shows that Clyde was concerned about get-
ting away from the scene without being
caught by police. Bryant’s testimony does
not reveal any concern on the part of Clyde
about being identified by any witnesses.

1132. Bryant went on to testify that Je-
rome had in his possession on the day of the
murder a shiny silver revolver and Clyde had
a hunting knife. Carolyn Pearce also testi-
fied that the brothers were carrying such
weapons following the murder and that at
one point while she was with them they
exchanged weapons. This testimony shows
that both brothers were armed on the day of
the robbery and that Clyde knew that Je-
rome had a gun. A similar situation was
discussed in Abram, 606 So.2d at 1043, as
follows:

Subjectively, we may never know what
Abram intended or contemplated. Howev-
er, it seems to us that a fair-minded and
rational jury, drawing on these facts and
any reasonable inferences arising there-
from, could have concluded beyond a rea-
sonable doubt that Abram “included in his
plans the substantial probability” that the
loaded shotgun would be used as an instru-
ment of lethal force “to insure the rob-
bery’s success.”

Abram, 606 So.2d at 1043 (citations omitted).

1133. A fair-minded juror could make a
reasonable inference from the fact that Clyde
was armed with a knife and he knew Jerome
was armed with a revolver that Clyde “in-
cluded in his plans the substantial probabili-
ty” that lethal force would be used during the
commission of the armed robbery to insure
the robbery’s success and to avoid arrest.

Id.

1134. Since the evidence supports the
jury’s finding of contemplation of lethal force,
we need not discuss the other two factors
found by the jury because pursuant to Miss.
Code Ann. § 99-19-101(7) (1994), the jury
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need only find one in order to impose the
death penalty. Since the evidence does sup-
port the jury’s finding that Clyde contem-
plated the use of lethal force, this issue is
without merit.
XIV. (3.) THIS COURT SHOULD EX-
ERCISE ITS POWER UNDER MISS.
CODE ANN. § 99-19-105 TO FIX
CLYDE SMITH’S SENTENCE AT
LIFE IMPRISONMENT, GIVEN HIS
MINIMAL PARTICIPATION IN THE
HOMICIDE OF JOHN SMITH.

[35] 1135. Clyde proposes that even if
this Court finds that he should not prevail on
his claim that the evidence is legally insuffi-
cient to support a finding of any of the
Enmund factors, it should nevertheless va-
cate his sentence and fix his punishment at
life in prison pursuant Miss.Code Ann. § 99—
19-105 (1994). Clyde makes the standard
“non-triggerman” proportionality argument.
He maintains that the evidence shows that
his participation in the crime, if any, was
minimal, and that he was not the triggerman.
He argues that his case is analogous to Red-
dix v. State, 547 So.2d 792 (Miss.1989), and
Bullock v. State, 525 So.2d 764 (Miss.1987),
wherein this Court reversed the death sen-
tences of “non-triggermen”, finding the sen-
tences to be disproportionate.

1136. In both Reddix and Bullock, a plu-
rality of this Court found the death penalty
to be disproportionate and remanded the
case for the imposition of a life sentence. At
the time of the trial in those cases Enmund
v. Florida had not yet been decided.

1137. In Reddix, the appellant was eigh-
teen years of age at the time of the crime
and suffered from mental illness and mild
retardation. Reddix and his accomplice,
Larry Jones, planned to rob Arthur Wein-
berger. Reddix distracted Weinberger while
Jones hit him with a wrench. This Court in
finding Reddix’s sentence of death to be dis-
proportionate discussed the holding in Bull-
ock:

Our proportionality decision in Bullock,

rested on the fact that, with only two

exceptions, “no capital defendant has had a

death sentence affirmed in this state where

the sole finding was that he contemplated
that lethal force would be used.” Bullock,

525 So0.2d at 770. We also noted that
Bullock’s accomplice, the actual killer, had
received a life sentence, a point reinforcing
our determination that justice required fix-
ing Bullock’s sentence at life imprison-
ment. Id. The same is true here.

*® * *® * *® &

Accordingly, we hold that Reddix’[s] death
sentence is disproportionate to the penalty
imposed in similar capital cases, consider-
ing both the crime and the appellant.

Reddix, 547 So.2d at 794-95.

1138. This Court has affirmed death sen-
tences where the appellants were not the
actual killers. In Stringer v. State, 454 So.2d
468 (Miss.1984), cert. dented, 469 U.S. 1230,
105 S.Ct. 1231, 84 L.Ed.2d 368 (1985), String-
er, while not the actual triggerman, “was the
instigator, the planner, the master-mind and
the one who directed the entire occurrence.
According to the testimony of the two partici-
pants, the attempted armed robbery and the
killing would not have occurred had it not
been for appellant.” Id. at 479. In Leather-
wood v. State, 435 So0.2d 645 (Miss.1983), this
Court affirmed Leatherwood’s sentence of
death although he did not do the actual kill-
ing. This Court found it sufficient that
Leatherwood “planned, schemed, and ulti-
mately physically subdued the victim by
choking him with a rope, while another
stabbed and bludgeoned the victim to death.”
Id. at 656.

1139. More recently in Ballenger v. State,
667 So.2d 1242 (Miss.1995), the jury’s sen-
tence of death was unanimously affirmed by
this Court even though Ballenger was not
even present when the actual robbery and
beating that resulted in the victim’s death
took place. In affirming, the Court held,
“like Stringer and Leatherwood, [Ballenger]
instigated and planned the robbery of Ellis.
Her actions secured others to kill.” Id. at
1268.

1140. As in Stringer, Leatherwood, and
Ballenger, the evidence shows that Clyde
was more than likely the instigator of the
robbery in this case, as well as the one who
planned it. Henry Bryant, the boyfriend of
Clyde and Jerome’s sister, testified that on
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the day of the robbery and murder, the
brothers were at his house. He testified that
Clyde made the comment that he was broke
and needed money. During the conversa-
tion, Bryant stated to Clyde that it was hard
to rob someone and get away with it. Ac-
cording to Bryant, Clyde responded by say-
ing that if you go to a small town with few
police then you can get away with it. The
robbery and murder in the case at bar fit
Clyde’s scenario perfectly, with the exception
being that he got caught.

1141. Bryant went on to testify that Je-
rome had in his possession on the day of the
murder a shiny silver revolver and Clyde had
a hunting knife. Carolyn Pearce also testi-
fied that the brothers were carrying such
weapons following the murder and that at
one point while she was with them they
exchanged weapons. This testimony shows
that Clyde knew that Jerome had a gun prior
to the robbery and there is an inference that
he knew Jerome still had it when the robbery
was committed.

1 142. It should also be noted that this case
is distinguishable from Reddix and Bullock
in that Clyde’s co-defendant, the triggerman,
was also sentenced to death. And, unlike
Reddix, there is no evidence that Clyde suf-
fered from any mental illness or retardation.
Furthermore, Clyde had at least three prior
convictions for felonies involving violence, in-
cluding kidnapping and aggravated assault.

1143. Taking all of these things into con-
sideration, we find that the imposition of the
death penalty is not disproportionate in this
case.

XV. (5.) THE TRIAL COURT’S RE-

FUSAL TO DISCHARGE THE JURY

AFTER IT FAILED TO REACH A SEN-

TENCING VERDICT AFTER A REA-

SONABLE TIME, AND ITS FAILURE

TO INSTRUCT THE JURY THAT IT

COULD RETURN A VERDICT THAT

IT COULD NOT AGREE AS TO SEN-

TENCE, VIOLATED MISSISSIPPI

LAW AND THE EIGHTH AMEND-

MENT TO THE UNITED STATES

CONSTITUTION.

[36] T144. Clyde argues that the trial
court erred in refusing the defense motion to
discharge the jury and sentence him to life
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imprisonment in accordance with Miss.Code
Ann. § 99-19-103 (1994) when after over
three hours of deliberation during the sen-
tencing phase the jury had not agreed on a
sentence. Clyde goes on to argue that the
jury in the case sub judice was only given
two sentencing options, death or life. Citing
Jenkins v. State, 607 So.2d 1171, 1180 (Miss.
1992), Clyde contends that most capital sen-
tencing juries are given a third option of “we
the jury, are unable to agree unanimously on
punishment.” He argues that this deficiency
violated the Eighth Amendment in that the
jury’s only options were unanimous life or
unanimous death, citing Kubat v. Thieret, 867
F.2d 351, 370 (7th Cir.1989).

1145. Clyde maintains that even if this
Court finds the third verdict option was not
required, the absence of such an option
places a greater burden on the trial judge to
determine whether the jury should be dis-
charged “after a reasonable time.” It is his
contention that a jury which cannot decide
sentence in three hours is a jury which can-
not reach a constitutionally valid death sen-
tence at all.

1 146. The jury was excused to begin its
deliberation on the sentencing verdicts at
12:38 p.m. However, the record shows that
the jury was given the chance to eat lunch
before the jurors actually were to begin de-
liberation. At 4:20 p.m. the defense made
the following motion:

MR. STUCKEY: Yes, sir, on behalf of
Clyde Smith and also having been advised
by the attorneys for Pete Smith, we would
like to move the Court to consider a mistri-
al at this point with respect to sentencing.
Our time indicated that the jury has been
deliberating about three hours and fifteen
minutes. It would appear that they are
hung and I'm not sure any more time
would get us anywhere. Three hours and
fifteen minutes is sufficient time, I believe,
to reach some decision and apparently they
can't.

That’s the motion.
MR. CROOK: May I respond, or do I
need to respond.

THE COURT: You don’t need to respond.
That’ll be overruled. TI’ll take that under
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advisement, will consider that as we go
along through the other time that we may
require them to stay.

Subsequently, at 5:20 p.m. the jury returned
the verdicts of death for both Clyde and
Jerome.

1147. In summary, the jury ate lunch,
deliberated on sentences to be returned indi-
vidually on two separate defendants, and in
fact, returned those two verdicts, all in four
hours and forty minutes. We do not deem
this to be an excessive amount of time by any
means. Apparently, the trial judge felt the
same way since he overruled the motion.
Pursuant to Miss.Code Ann. § 99-19-103
(1994), the determination of what is a reason-
able time for deliberation is within the trial
judge’s diseretion. Section 99-19-103 pro-
vides in part: “If the jury cannot, within a
reasonable time, agree as to punishment, the
judge shall dismiss the jury and impose a
sentence of imprisonment for life.”

[37] 1148. Clyde argues that the jury
should have been given a third sentencing
option that they were unable to agree unani-
mously on punishment. This argument has
been rejected by this Court on several occa-
sions, most recently in Blue v. State, 674
So.2d 1184 (Miss.1996). See also King v.
State, 421 So.2d 1009 (Miss.1982). In King
this Court upheld the decision of trial court
not to amend a jury instruction to include
this third option. In so holding, the King
Court stated:

We are of the opinion that no error was
committed in refusing the appellant’s re-
quested amendment to his instruction.

First, the instruction, as given, informed
the jurors that before they could sentence
appellant to death, they must unanimously
find one or more aggravating circumstance
from the evidence beyond a reasonable
doubt, and must further find there were
insufficient mitigating circumstances to
outweigh the aggravating circumstances.
After being so instructed, the jury re-
turned the following unanimous verdict:

There was no indication in the record
that they had any difficulty reaching an
agreement.

Secondly, the defendant’s argument that
the jury was not fully instructed overlooks
the statutory duty imposed on the court by
Mississippi Code Annotated section 99-19-
103 (Supp.1981) for the court to dismiss
the jury after a reasonable period of delib-
eration and impose a life sentence on the
defendant.

The argument creates an illusion of prej-
udice, which has no logical basis. If the
jurors were unable to unanimously find
that the aggravating circumstances were
sufficient to impose the death penalty and
that there were insufficient mitigating cir-
cumstances to outweigh the aggravating
circumstances, then they could not return
a death sentence. Further, in the event
they could not unanimously agree after a
reasonable period of deliberation, it would
be the trial judge’s duty under Mississippi
Code Annotated section 99-19-103 to dis-
miss the jury and impose a sentence of life
imprisonment on the defendant.

King, 421 So.2d at 1018.

1149. Unlike King, Clyde did not ask that
an amendment be made to the sentencing
instruction to include a third option, thus
barring this issue from review. Neverthe-
less, pursuant to Miss.Code Ann. § 99-19-
103 (1994) and this Court’s previous holdings,
it was up to the trial judge to dismiss the
jury and impose a life sentence if the jury
had not reached a verdict within a reasonable
amount of time. The trial judge was in a
much better position than this Court to de-
termine what was in fact a reasonable time.
We can not say that under the unique cir-
cumstances of this case, especially consider-
ing the fact that the jury in essence had to go
through two separate deliberations in order
to follow the sentencing instructions and re-
turn separate verdicts for both Clyde and
Jerome, that the jury did not reach its ver-
dicts within a reasonable time. Therefore,
this issue is without merit.

XVIL (9. THE USE OF THE “PRIOR

VIOLENT FELONY” AGGRAVATING

CIRCUMSTANCE IN THIS CASE WAS

ERROR.

1150. Clyde argues that the trial judge
erred in allowing the State to offer, as an
aggravating circumstance in the case, his
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convictions for aggravated assault since those
convictions occurred after the crime for
which he was on trial. Clyde acknowledges
this Court’s prior rulings have allowed crimi-
nal conduct occurring after the commission of
the capital murder, but resulting in a convic-
tion prior to the capital murder trial, to be
used to support the prior violent felony ag-
gravating circumstance. However, Clyde
asks that this Court revisit the issue in light
of contrary rulings in other jurisdictions.

[38] 1151. It is unclear whether the actu-
al crimes of aggravated assault actually oc-
curred prior to or after the murder in the
case at bar; however, it is clear that the
convictions for those felonies were entered
after the murder but before the trial in this
case. Looking to State’s Exhibit S-23, it
also seems that the actual aggravated as-
saults occurred on August 27, 1992, prior to
the murder in this case. Nevertheless, ac-
cording to this Court’s prior case law for
aggravating circumstance purposes, it does
not matter when the crime occurred, but
when the conviction was entered. This
Court has repeatedly held that “a conviction
between the time the capital offense was
committed and the time of trial for it may be
admitted into evidence as an aggravating
circumstance.” Leatherwood v. State, 435
So.2d 645, 6561-52 (Miss.1983). See also Tur-
ner v. State, 573 So.2d 657, 670 (Miss.1990).
Clyde asks that this Court rethink its previ-
ous holdings on this issue. The precedent on
this issue is clear and consistent and we see
no reason to change now. Accordingly, we
find this issue to be without merit.

XVII. (100 THE SUBMISSION OF

EVIDENCE OTHER THAN THE AC-

TUAL CONVICTION OF CLYDE

SMITH OF KIDNAPING IN SUPPORT

OF THE “PRIOR VIOLENT FELONY”

AGGRAVATING CIRCUMSTANCE

WAS ERROR.

[39] 1152. Clyde contends that during
the sentencing phase of the trial the trial
court erred in allowing the State to prove his
prior criminal record through the testimony
of the Circuit Clerk of Humphreys County,
Earl Tate. He also argues that the documen-
tary evidence introduced as Exhibit S-23 was
incompetent and therefore insufficient to
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prove that he was previously convicted of
kidnaping making it error to allow the jury
to use it as an aggravating factor.

1153. Clyde relies on Stringer v. State, 500
So.2d 928, 942 (Miss.1986), to support his
contention that the proper evidence of a prior
conviction for the “prior violent felony” ag-
gravating circumstance is the order of con-
viction. This is a very limited reading of
Stringer, as exceptions are not uncommon.
In fact, an exception was made in Stringer.
There this Court held:

“The best evidence of a previous conviction
is the judgement of conviction.”
McGouwn[McGowan] v. State, 269 So.2d
645, 649 (Miss.1972). However, substi-
tutes for the judgment of conviction have
been allowed. In Vincent v. State, 200
Miss. 423, 27 So.2d 556 (1946), copies of
docket entries of conviction were held to
be sufficient, where they were certified by
a justice of the peace. Similarly, in Love-
lace v. State, 410 So.2d 876, 879 (Miss.
1982), abstracts of court records duly certi-
fied by a justice court judge were held to
be sufficient. In Pace v. State, 407 So.2d
530 (Miss.1981) original commitment pa-
pers were held to be sufficient to show a
prior conviction.

Miss.Code Ann. § 13-1-77 (1972) allows
admission of public records into evidence
where they are certified by their custodian.
These records were introduced at trial by
their custodian, Mr. Gladney. Therefore,
their introduction was not error.

Stringer, 500 So.2d at 942.

1154. As in Stringer, the records pertain-
ing to Clyde’s prior convictions were proper-
ly introduced by their custodian, Humphreys
County Circuit Clerk Earl Tate, and the
reason for such testimony was certification of
the records. Although these records come
from the file on Clyde’s aggravated assault
convictions, it did contain a document titled
certified copy of sentence that shows that
Clyde pled guilty on February 19, 1988, to
the indictment in cause No. 4216 to the crime
of kidnaping and was sentenced to serve a
term of six years in the custody of the Mis-
sissippi Department of Corrections. Clyde
offers no authority supporting his contention
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that the judgment of conviction must come
from the file of the conviction itself.

1155. Clyde refers to Johmson v. Missis-
sippt, 486 U.S. 578, 108 S.Ct. 1981, 100
L.Ed.2d 575 (1988), and Johnson v. State,
547 So.2d 59 (Miss.1989) overruled on other
grounds by Clemons v. State, 593 So.2d 1004
(Miss.1992) in a misplaced attempt to provide
some authority for his incompetent evidence
argument. These cases have no application
to the issue at bar however. In those cases a
prior conviction which was used in part to
support the “prior violent felony” aggrava-
ting circumstance was subsequently vacated.
The United States Supreme Court held that
Johnson was entitled to post-conviction relief
because evidence supporting the aggravator
had become incompetent. In the case at bar
Clyde offers no evidence that his conviction
and sentence for kidnaping has been re-
versed. This issue is without merit.

XVIII. (11.) THE CIRCUIT JUDGE

ERRED IN ALLOWING THE “FELO-

NY-MURDER” AGGRAVATING CIR-

CUMSTANCE TO BE SUBMITTED TO

THE JURY.

[40] T156. Clyde asserts that the trial
court erred in allowing the State to use the
aggravating circumstance of a murder com-
mitted during the course of an armed rob-
bery. He makes his argument on two points.
First, he contends that he was not given
adequate notice that the State would be us-
ing this aggravating circumstance. Second,
Clyde argues that the use of the “felony-
murder” aggravating circumstance in a felo-
ny-murder case is unconstitutional in that it
is not “determinate” and it does not genuine-
ly narrow the class of defendants eligible for
the death penalty. Clyde relies primarily on
Arave v. Creech, 507 U.S. 463, 113 S.Ct. 1534,
123 L.Ed.2d 188 (1993), in which the United
States Supreme Court stated that, “[i]f the
sentencer fairly could conclude that an ag-
gravating circumstance applies to every de-
fendant eligible for the death penalty, the
circumstance is constitutionally infirm.” Id.
at 474, 113 S.Ct. 1534.

1 157. This so-called doubling up argument
that the use of the robbery aggravating cir-
cumstance in a robbery-murder case does not
genuinely narrow the class of defendants eli-

gible for the death penalty has consistently
been rejected by this Court. See Ballenger,
667 So.2d at 1260-61; Ladner v. State, 584
So.2d 743, 762-63 (Miss.1991); Pinkney v.
State, 538 So.2d 329, 358-59 (Miss.1988), va-
cated on other grounds, 494 U.S. 1075, 110
S.Ct. 1800, 108 L.Ed.2d 931 (1990); Jones v.
State, 517 So.2d 1295, 1300 (Miss.1987), va-
cated on other grounds, 487 U.S. 1230, 108
S.Ct. 2891, 101 L.Ed.2d 925 (1988) overruled
on other grounds by Willie v. State, 585
So.2d 660 (Miss.1991). In Ballenger, the
Court stated, “[t]he ‘narrowing’ of the class
of death eligible offenders has been done
legislatively in Mississippi under Miss.Code
Ann. § 97-3-19(2) (1972 & Supp.1994)”. Id.
at 1261. See also Lowenfield v. Phelps, 484
U.S. 231, 108 S.Ct. 546, 98 L.Ed.2d 568
(1988).

1158. Clyde’s contention that the trial
court erred in allowing the State to use the
robbery aggravating circumstance because
the State failed to give the defense adequate
notice of its use is also without merit. Clyde
cites no authority that the State is required
to give notice of which aggravating circum-
stances will be relied upon during the sen-
tencing phase. Instead, Clyde relies on the
trial court’s order granting the defense mo-
tion that such notice be given. In compliance
with this order the State furnished the de-
fense with a list of the aggravating circum-
stances it intended to rely upon. Among
those listed by the State was the “pecuniary
gain” aggravator. The State did not list the
“during the commission of a robbery” aggra-
vating circumstance.

1159. After the guilt phase when the court
and counsel were discussing which aggrava-
ting factors would be submitted to the jury,
Clyde’s attorneys argued that this Court, in
the then recent decision of Willie v. State,
585 So.2d 660 (Miss.1991), had prohibited the
use of the pecuniary gain aggravating factor
in a felony-murder case where robbery is the
underlying felony. The State correctly ar-
gued that Willie did not say this at all, but
instead, held that the two aggravating cir-
cumstances of pecuniary gain and robbery
should not both be submitted to the jury.
Defense counsel could not be convinced, so
the trial court amended the State’s instrue-
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tion deleting the pecuniary gain aggravating
factor and replacing it with the robbery ag-
gravator.

1 160. Clyde was not prejudiced in any way
by this action. First, while the trial court
ordered the State to provide the defense with
a list of aggravating factors it intended to
rely on there is no authority for such a
requirement. The State points out in its
brief, that this Court in Williams v. State,
445 So.2d 798 (Miss.1984), cert. denied, 469
U.S. 1117, 105 S.Ct. 803, 83 L.Ed.2d 795
(1985), held that the State was not required
to give the defendant notice in the indictment
of the aggravating factors it intended to use.
In so holding, the Williams Court stated:

We believe that the fact that our capital
murder statute lists and defines to some
degree the possible aggravating circum-
stances surely refutes the appellant’s con-
tention that he had inadequate notice.

Anytime an individual is charged with

murder, he is put on notice that the death

penalty may result. And, our death penal-
ty statute clearly states the only aggrava-
ting circumstances which may be relied
upon by the prosecution in seeking the
ultimate punishment. In our opinion,
Williams received adequate notice.

Williams, 445 So.2d at 804-05 (footnote omit-
ted).

1161. When the holding in Williams is
taken together with this Court’s ruling in
Willie, wherein it held that the two aggrava-
tors of robbery and pecuniary gain “essen-
tially comprise one,” and the fact that Clyde
had been indicted for murder committed dur-
ing the commission of armed robbery, he can
not complain he did not have adequate notice.
Willie, 585 So.2d at 681. Furthermore,
Clyde’s entire argument that he was preju-
diced because of inadequate notice turns on
the fact that he did not have an opportunity
to make a reasoned objection to the dispro-
portionality of using the robbery aggravator
in a robbery-murder case is without merit.
As pointed out above, this doubling up argu-
ment has been consistently rejected by this
Court. See Ballenger, 667 So.2d at 1261.
This issue must fail.

XIX. (12) THE TRIAL COURT’S IN-

STRUCTIONS TO THE JURY THAT
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THEY “MAY CONSIDER THE DE-
TAILED CIRCUMSTANCES OF THE
OFFENSE FOR WHICH THE DEFEN-
DANT WAS CONVICTED” VIOLATED
STATE LAW AND THE EIGHTH
AMENDMENT.

[41] 1162. Clyde argues that the trial
court committed reversible error when it in-
structed the sentencing jury that it could
consider the “detailed circumstances of the
offense for which the Defendant was convict-
ed.” He contends that Mississippi law pro-
vides that at sentencing, the prosecution is
limited to offering evidence that is relevant
to one of the aggravating circumstances, and
when the jury was told that it could consider
the details of the offense it was given anoth-
er, non-statutory, aggravator to consider.

1163. As the State points out, Miss.Code
Ann. § 99-19-101(1) (1994), provides in perti-
nent part, “In the proceeding, evidence may
be presented as to any matter that the court
deems relevant to sentence, and shall include
matters relating to any of the aggravating or
mitigating circumstances.” As was just re-
cently held by a majority of this Court in
Doss v. State, 709 So.2d 369, 1997 WL 770606
(Miss.1997), the detailed circumstances of the
offense are clearly matters relating to aggra-
vating and mitigating circumstances as is
provided for in this code section.

1164. Such an instruction has also passed
constitutional muster before the United
States Supreme Court in Tuilaepa v. Califor-
nia, 512 U.S. 967, 114 S.Ct. 2630, 129
L.Ed.2d 750 (1994). In Tuilaepa the United
States Supreme Court held:

[Olur capital jurisprudence has established
that the sentencer should consider the cir-
cumstances of the crime in deciding wheth-
er to impose the death penalty. See, e.g.,
Woodson [v. North Carolina, 428 U.S.
280,] 304, 96 S.Ct. 2978, 49 L.Ed.2d
944, (1976) ] (“[clonsideration of ... the
circumstances of the particular offense [is]
a constitutionally indispensable part of the
process of inflicting the penalty of death”).
We would be hard pressed to invalidate a
jury instruction that implements what we
have said the law requires.... The cir-
cumstances of the crime are a traditional
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subject for consideration by the sentencer,
and an instruction to consider the circum-
stances is neither vague nor otherwise im-
proper under our Eighth Amendment ju-
risprudence.

Tuilaepa, 512 U.S. at 976, 114 S.Ct. 2630.

1165. For the reasons set forth above this
issue is without merit.

XX. (15) THE PROSECUTOR VIO-

LATED THE EIGHTH AND FOUR-

TEENTH AMENDMENTS AND THIS

COURT’S CASE LAW IN HIS ARGU-

MENT AT THE SENTENCING PHASE.

1166. Clyde takes issue with several state-
ments made by the prosecution during its
sentencing phase closing argument, arguing
that the comments were improper and highly
prejudicial, and when considered as a whole
require reversal.

1167. The record reveals no objection by
the defense to any of these statements Clyde
now claims to have been improper. As was
recently reiterated by this Court in Davis v.
State, 660 So.2d 1228 (Miss.1995), “[a] con-
temporaneous objection must be made to al-
legedly erroneous comments made during
closing argument or the point is waived.” Id.
at 1251 (citing Foster, 639 So.2d at 1289;
Gray v. State, 487 So.2d 1304 (Miss.1986);
Shavers v. State, 455 S0.2d 1299 (Miss.1984)).

1168. Not only was this issue not pre-
served for appeal, it is also without merit.
First Clyde contends that the prosecutor
spoke of the importance of the sentence on
the vietim’s family, suggesting that these sur-
vivors desired the death sentence be im-
posed. The record does not bear out this
contention. Nowhere does the prosecutor
encourage the jury to impose the death pen-
alty because it is important to the victim’s
survivors. Instead, the prosecutor points out
to the jury that the case involves real people
not just exhibits. Given the wide latitude
generally afforded counsel in closing argu-
ment, taken together with the failure to ob-
ject, this claim must fail. See Hamnsen, 592
So.2d at 139-40; Johnson, 416 So.2d at 392;
Gray, 351 So.2d at 1346-47.

1169. Next, Clyde argues that the prose-
cutor misinformed the jury as to the law by
telling it that since it had already returned a

guilt phase verdict of capital murder against
Clyde, that that necessarily included the
death-penalty culpability findings that he ac-
tually killed, intended to kill, attempted to
kill, or contemplated lethal force would be
used. Again, Clyde misstates the prosecu-
tor’s comments. Instead, the prosecutor
stated that by returning a guilty verdict
against both Clyde and Jerome, the jury had
already determined that at least one of the
two brothers had such culpability. Again,
given the wide latitude generally given coun-
sel in closing argument, taken together with
the failure to object, this claim must fail.
Hamnsen, 592 So.2d at 139-40.

1170. Lastly, Clyde’s contention that he
was highly prejudiced by arguments of the
prosecutor of the special heinousness of the
murder and that the victim was shot in the
back while fleeing from his assailant after
having already been struck by another bullet
is not supported by the record. Instead, the
prosecutor set out a possible scenario in an
attempt to rebut arguments made during
closing arguments by the defense that this
was not a “bad” murder. As previously stat-
ed, given the wide latitude generally afforded
counsel in closing argument, taken together
with the failure to object, this claim must fail.
Hansen, 592 So.2d at 139-40.

XXI. (16.) THE CIRCUIT JUDGE ER-

RONEOUSLY INSTRUCTED THE

JURY THAT DEATH COULD BE IM-

POSED IF AGGRAVATING AND MITI-

GATING CIRCUMSTANCES WERE OF

EQUAL WEIGHT.

[42] 1171. Clyde takes exception to the
following language in sentencing instruction
S-1:

If you find from the evidence that one or
more of the preceding elements of mitiga-
tion exists, then you must consider wheth-
er it (or they) outweigh(s) or overcome(s)
the aggravating circumstance(s) you previ-
ously found. In the event that you find
that the mitigating circumstance(s) do not
outweigh or overcome the aggravating cir-
cumstance(s), you may impose the death
sentence. Should you find that the miti-
gating circumstance(s) outweigh or over-
come the aggravating circumstance(s), you
shall not impose the death sentence.
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Clyde argues that this language improperly
created a presumption in favor of death, in
that a death sentence would result if the
jurors found the aggravating and mitigating
factors to be in equipoise.

1 172. The State first argues another pro-
cedural bar since Clyde failed to bring the
issue before the trial court. Such a proce-
dural bar is supported by the record. “A
trial judge will not be found in error on a
matter not presented to him for decision.”
Jones v. State, 606 So.2d at 1058.

1173. Not only is this issue procedurally
barred, it is also without merit, as identical
arguments have been consistently rejected
by this Court. In Dawis, 660 So.2d at 1245,
the Court held:

Davis’ second contention is foreclosed by
this Court’s recent decision in Conner v.
State, 632 So.2d 1239 (Miss.1993), cert. de-
nied, 513 U.S. 927, 115 S.Ct. 314, 130
L.Ed2d 276 (1994). Conner, like Davis,
argued “that a proper instruction would
permit imposition of the death penalty only
where the jury finds that aggravating cir-
cumstances outweigh mitigating circum-
stances, not vice versa.” Conner, 632
So.2d at 1278. See also Shell v. State, 554
So.2d 887, 904 (Miss.1989), rev’d on other
grounds, 498 U.S. 1, 111 S.Ct. 313, 112
L.Ed2d 1 (1990); Jordan v. State, 365
So.2d 1198, 1206 (Miss.1978), cert. denied,
444 U.S. 885, 100 S.Ct. 175, 62 L.Ed.2d 114
1979); Gray v. Lucas, 677 F.2d 1086,
1105-06 (5th Cir.1982), cert. denied, 461
U.S. 910, 103 S.Ct. 1886, 76 L.Ed.2d 815
(1983). We rejected this argument in Con-
ner, and today, we find no reason to vary
from our holding in Conner. Accordingly,
Davis merits no relief on this issue.

Id. See also Doss v. State, 709 So.2d 369
(Miss.1997)(identical language complained
about here found to be acceptable).

1174. The sentencing instruction com-
plained of in the case at bar does not create a
presumption of death nor does it require the
sentencing jury to return a verdict of death if
mitigating and aggravating factors are equi-
poise. This issue lacks merit.

XXII. (22) THE DEATH SENTENCE
SHOULD BE REVERSED DUE TO

729 SOUTHERN REPORTER, 2d SERIES

THE ACCUMULATION OF ERROR
THAT OCCURRED AT SENTENCING.

1175. Finally, Clyde points out that there
exists a heightened scrutiny in death penalty
cases which includes a review for cumulative
error. Citing Russell v. State, 607 So.2d
1107, 1117 (Miss.1992); Hansen v. State, 592
So.2d at 142; Stringer v. State, 500 So.2d at
946; and Hickson v. State, 472 So.2d 379,
385-86 (Miss.1985), Clyde maintains that
should this Court not find any one error
sufficient to warrant reversal of the death
sentence in this case, the accumulation of
such errors should be taken into consider-
ation and the sentence reversed because of
cumulative error.

[43]1 9176. While it is true that this Court
is obligated to review capital cases “with
heightened scrutiny,” the errors in this case,
if any, do not have such a cumulative effect
as to require reversal. Hamnsen, 592 So.2d at
153. This issue is without merit.

CONCLUSION

1177. For the reasons set forth above, this
case is affirmed both as to guilt and as to
sentencing.

7178. CONVICTION OF CAPITAL
MURDER AND SENTENCE OF DEATH
AFFIRMED. EXECUTION DATE TO
BE SET WITHIN SIXTY DAYS OF FI-
NAL DISPOSITION OF THIS CASE PUR-
SUANT TO MISS. CODE ANN. § 99-19-
105(7) (1972) AND ML.R.A.P. 41(a).

PITTMAN, P.J., and SMITH and MILLS,
JJ., concur.

McRAE, J., concurs in result only.

BANKS, J., dissents with separate written
opinion joined by PRATHER, C.J., and
SULLIVAN, P.J.

WALLER, J., not participating.

BANKS, Justice, dissenting:

1179. This case presents the question
whether the trial court abused its discretion
in allowing a death penalty defendant to
override his attorneys’ advice concerning tri-
al strategy. Because, in my view, the court
erred and because that error demonstrably
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and adversely affected the defendant in the
penalty phase, I would reverse as to penalty
and remand for a new trial on that issue.

L

1180. On their motion, through counsel,
these defendants were granted a severance.
Thereafter it was brought to the attention of
the court that they, against the advice of
counsel, desired to be tried together during
both phases of the trial. Counsel made it
clear that they strongly recommended sepa-
rate trials, especially during the penalty
phase. Nevertheless, the trial court ac-
quiesced in the desire of the brothers to be
tried together.

1 181. There are certain decisions deemed
fundamental over which a defendant repre-
sented by counsel has ultimate authority.
These decisions, according to most authori-
ties are: (1) whether to plead guilty, (2)
whether to waive jury trial, (3) whether to
testify in his own behalf, (4) whether to ap-
peal. Jones v. Barnes, 463 U.S. 745, 751, 103
S.Ct. 3308, 77 L.Ed.2d 987 (1983); People v.
Colon, 90 N.Y.2d 824, 660 N.Y.S.2d 377, 682
N.E.2d 978, 979 (N.Y.1997); People v. Dawvi-
son, 292 IlLApp.3d 981, 227 Ill.Dec. 75, 686
N.E.2d 1231 (I1LApp.Ct.1997); See also Miss.
R.ules of Prof. Conduct 1.2(a) (“In a criminal
case, a lawyer shall abide by the client’s
decision, after consultations with the lawyer,
as to a plea to be entered, whether to waive
jury trial and whether the client will testi-
fy.”). Additionally, as recognized in Jones
and, in this state, provided in the constitu-
tion, electing to act as his own advocate is a
fundamental choice of the defendant. Jones,
463 U.S. at 751, 103 S.Ct. 3308; Miss. Const.
art. 3, § 25.

1 182. Other decisions fall into the category
of strategic and tactical decisions for which
defendants are deemed to have reposed deci-
sion making authority in the lawyer. People
v. Colon, 660 N.Y.S.2d 377, 682 N.E.2d at
979. These include, according to a New
York court, the determination whether to
seek a severance. People v. Marcotte, 237
A.D.2d 379, 655 N.Y.S.2d 433 (N.Y.App.Div.
1997). This is the only decision that the

17. Jerome was sentenced to death but his penal-

writer has been able to find which speaks
directly to the issue of severance in this
context.

1 183. There does not appear to be a bright
line rule for what decisions other than those
enumerated above are subject to the defen-
dant’s control. There is considerable overlap
between that which might be considered fun-
damental and that which is deemed purely
strategic or tactical. See, 2 W. LaFave & J.
Israel, Criminal Procedure, § 11.6(b) (1984).
It is clear, however, that all of those deemed
fundamental are ones to which the defendant
has an absolute right.

1184. No defendant has a right to insist
upon being tried with another, either through
counsel or otherwise. While circumstances
may dictate that the converse, the failure to
grant a severance, may offend due process,
there appears to be no authority in support
of the proposition that one criminal defen-
dant has a right to be tried with another.
Thompson v. State, 231 Miss. 624, 627, 97
So.2d 227 (1957) (“A right to a separate trial
does not give defendants the right to demand
to be tried jointly ...”). It follows, in my
view, that the issue of whether to be tried
jointly is one consigned to the control of
counsel, not the client. The record does not
reflect any adequate grounds for relinquish-
ing that control. The trial court abused its
discretion in vacating an order granting sev-
erance at the behest of the defendant against
the advice of counsel. See Blanco v. Single-
tary, 943 F.2d 1477 (11th Cir.1991).

IIL.

1185. Having determined that there was
error it is necessary to determine whether
that error requires reversal. The evidence
of guilt was, in my view, not substantially
affected by the fact that these defendants
were tried jointly. The penalty phase is
another story.

1 186. Jerome, who was certainly adversely
affected by association with his brother’s pri-
or criminal record, was required through
counsel to contrast himself with Clyde and
suggest that Clyde was more deserving of
death.” Moreover, the fact of a joint trial
contributed to the circumstance that we are

ty has been reversed for a new trial on other
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faced with less than a complete record of
individualized consideration of the Ewn-
mund 18 factors in this case.

1187. Our statutory scheme codifying the
Enmund factors ¥, requires a “separate, ex-
plicit and written jury finding” that a death
penalty defendant killed, attempted to kill,
intended to Kkill, or contemplated that lethal
force would be employed. See Pinkton v.
State, 481 So.2d 306 (Miss.1985). The ver-
dict in this case is couched in terms of “the
defendants” leading to the question whether
the jury attributed the actions and mind set
of one brother to the other. This especially
is the case in light of the prosecutor’s argu-
ment on this issue which consistently re-
ferred to they and made no attempt to indi-
vidualize the defendants in regard to the
Enmund factors. Only when he turned to
aggravating circumstances, saying “at this
point because you have to make separate
decisions,” did the prosecutor make a point
of individualizing the defendants. While the
majority concludes that the jury “clearly in-
tended” that the Ewnmund factors apply to
Clyde, we should not be put into the position
of having to surmise. The statute commands
that the jury say it.

1 188. This latter error was not the inevit-
able result of the decision to vacate the sev-
erance order. It could have been prevented
even in a joint trial with proper care. Prop-
er care was not taken however, and the
failure to do so together with the fact that
the death penalty phase was impermissibly
and inevitably infected by the presence of
two defendants, adversely affecting individu-
alized treatment, compels reversal and retri-
al.

PRATHER, C.J., and SULLIVAN, P.J.,
join this opinion.
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Reddix v. State, 547 So0.2d 792 (Miss.1989).

Wheeler v. State, 536 So0.2d 1341 (Miss.
1988).

Whaite v. State, 532 So.2d 1207 (Miss.1988).
Bullock v. State, 525 So0.2d 764 (Miss.1987).
Edwards v. State, 441 So.2d 84 (Miss.1983).
Dycus v. State, 440 So.2d 246 (Miss.1983).

Coleman v. State, 378 So0.2d 640 (Miss.
1979).

DEATH CASES REVERSED AS TO PUN-
ISHMENT AND REMANDED FOR A
NEW TRIAL ON SENTENCING
PHASE ONLY

Berry v. State, 703 So.2d 269 (Miss.1997).
Booker v. State, 699 So.2d 132 (Miss.1997).
Taylor v. State, 672 So.2d 1246 (Miss.1996).

*Shell v. State, 554 So.2d 887 (Miss.1989),
Shell v. Mississippr, 498 U.S. 1, 111 S.Ct.
313, 112 L.Ed.2d 1 (1990) reversing, in part,
and remanding, Shell v. State 595 So.2d 1323
(Miss.1992) remanding for new sentencing
hearing.

*Pinkney v. State, 538 So0.2d 329 (Miss.
1989), Pinkney v. Mississippt, 494 U.S. 1075,
110 S.Ct. 1800, 108 L.Ed.2d 931 (1990) vacat-
ing and remanding, Pinkney v. State, 602
So0.2d 1177 (Miss.1992) remanding for new
sentencing hearing.

*Clemons v. State, 535 So.2d 1354 (Miss.
1988), Clemons v. Mississippt, 494 U.S. 738,
110 S.Ct. 1441, 108 L.Ed.2d 725 (1990) vacat-
ing and remanding, Clemons v. State, 593
So.2d 1004 (Miss.1992) remanding for new
sentencing hearing.

*Jones v. State, 517 So.2d 1295 (Miss.
1987), Jones v. Mississippi, 487 U.S. 1230,
108 S.Ct. 2891, 101 L.Ed.2d 925 (1988) vacat-
ing and remanding, Jones v. State, 602 So.2d
1170 (Miss.1992) remanding for new sentenc-
ing hearing.

Russell v. State, 607 So.2d 1107 (Miss.
1992).

manded by this Court for a new sentencing hear-
ing.
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Holland v. State, 587 So0.2d 848 (Miss.
1991).

Willie v. State, 585 So.2d 660 (Miss.1991).
Ladner v. State, 584 So.2d 743 (Miss.1991).
Mackbee v. State, 575 So.2d 16 (Miss.1990).
Berry v. State, 575 So.2d 1 (Miss.1990).

Turner v. State, 573 So.2d 657 (Miss.1990).

State v. Tokman, 564 So.2d 1339 (Miss.
1990).

Johmson v. State, 547 So.2d 59 (Miss.1989).

Williams v. State, 544 So.2d 782 (Miss.
1987); sentence affd. 684 So.2d 1179 (Miss.
1996)

Lanier v. State, 533 So.2d 473 (Miss.1988).

Stringer v. State, 500 So.2d 928 (Miss.
1986).

Pinkton v. State, 481 So.2d 306 (Miss.
1985).

Mhoon v. State, 464 So.2d 77 (Miss.1985).

Cannaday v. State, 455 So.2d 713 (Miss.
1984).

Wiley v. State, 449 So.2d 756 (Miss.1984);
resentencing affirmed, Wiley v. State, 484
So.2d 339 (Miss.1986), cert. denied Wiley v.
Mississippi, 479 U.S. 906, 107 S.Ct. 304, 93
L.Ed.2d 278 (1986); resentencing ordered,
Wiley v. State, 635 So.2d 802 (Miss.1993)
following writ of habeas corpus issued pursu-
ant to Wiley v. Puckett, 969 F.2d 86, 105-106
(5th Cir.1992); resentencing affirmed, Wiley
v. State, 95-DP-00149, February 13, 1997
(rehearing pending).

Williams v. State, 445 So.2d 798 (Miss.
1984).
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O E KEY NUMBER SYSTEM
T

The CITY OF JACKSON, Mississippi
V.

Phillip BROWN, Individually, and on
Behalf of the Heirs of Willie
Brown, Deceased.

No. 97-CA-00359-SCT.
Supreme Court of Mississippi.

Dec. 31, 1998.
Rehearing Denied Feb. 25, 1999.

Heirs of drowning victim brought action
for death against City of Jackson. City
moved for dismissal or, in the alternative, for
summary judgment on ground of sovereign
immunity. The Hinds County Circuit Court,
James E. Graves Jr., J., denied motion and
entered judgment on jury verdict for heirs.
City appealed. The Supreme Court, James L.
Roberts, Jr., J., held that placement by a
municipality of a guardrail between a street
and a hazard is a governmental function enti-
tled to defense of sovereign immunity.

Reversed.

Banks, J., filed dissenting opinion joined
by Sullivan, P.J., and joined in part by
McRae, J.

McRae, J., filed dissenting opinion
joined by Sullivan, P.J.

1. Municipal Corporations 724, 725

A municipality is immune from suit
when the injury stems from the performance
of a governmental function; however, the mu-
nicipality does not enjoy such immunity when
it is responsible for an injury arising from
the performance of a proprietary function.
Code 1972, § 11-46-3.

2. Municipal Corporations &724

Placement by municipality of a guardrail
between a street and a hazard is a discretion-
ary “governmental” decisionmaking function
entitled to the defense of sovereign immuni-
ty, not a proprietary function of street con-
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Jerome Pete SMITH
v.

STATE of Mississippi.

No. 93-DP-00821-SCT.

Supreme Court of Mississippi.
Dec. 10, 1998.

Defendant was convicted in the Circuit
Court, Leflore County, Gray Evans, J., of
capital murder and was sentenced to death.
Defendant appealed. The Supreme Court,
James L. Roberts, Jr., J., held that: (1) in-
forming jury that if given life sentence defen-
dant would be eligible for parole was revers-
ible error; (2) jury made individual findings
as to defendant’s culpability; (3) evidence
supported culpability findings; (4) defendant
was not entitled to instructions for specific
nonstatutory mitigating factors; (5) sentenc-
ing instruction did not create presumption of
death; (6) death penalty was not dispropor-
tionate; (7) defendant voluntarily made know-
ing and informed waiver of his right to sepa-
rate trial; (8) officers could conduct search of
defendant’s abandoned vehicle without war-
rant; (9) testimony regarding assault on wit-
ness was admissible; (10) deputy could testify
in rebuttal to co-defendant’s alibi testimony;
(11) prosecutor’s reference to serial killer
during guilt phase closing arguments was not
prosecutorial misconduct; and (12) defen-
dant’s retained attorney did not have to be
appointed instead of reappointing previous
counsel.

Conviction affirmed; reversed and re-
manded for new sentencing hearing.

McRae, J., concurred in result only.

Banks, J., filed a concurring opinion in
which Prather, C.J., and Sullivan, P.J.,
joined.

Smith, J., filed a dissenting opinion.

1. Criminal Law ¢=864, 1174(5)

In penalty phase of capital murder pros-
ecution, trial court committed reversible er-
ror by informing jury in response to mid-
deliberation question that if given life sen-
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tence defendant would be eligible to be con-
sidered for parole, although co-defendant as
habitual offender had right to inform jury
that he would not be entitled to parole eligi-
bility if given life sentence. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.)

2. Homicide €357(5), 358(1)

Capital murder defendant in joint trial
had adequate notice that state intended to
rely on prior violent felony aggravating cir-
cumstance, where notice was filed with de-
fendant’s name but with co-defendant’s name
in the body, and there was sufficient time
prior to trial to investigate matter; list aggra-
vators were not exactly the same in defen-
dant’s and co-defendant’s notices and co-de-
fendant had additional aggravator, and thus,
defendant’s attorney should have known or
at least inquired as to whether co-defendant’s
name in body of document was in error. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

3. Homicide =315

In joint capital murder trial, jury made
individual findings as to defendant’s culpabili-
ty, although verdict as to defendant used
plural “defendants,” where one instruction
was submitted for both defendants, and jury
when writing separate verdicts for each de-
fendant copied wording as it was written in
instruction. (Per James L. Roberts, Jr., J.,
with three justices concurring, one justice
concurring in the result, and two justices
concurring specially.)

4. Criminal Law &=1040

Defendant was not barred from raising
claim on appeal that jury failed to make
individual findings of culpability, although de-
fendant did not object to instruction, to form
of verdict at trial, or in motions for new trial,
as jury’s obligation to make individual finding
was independently imposed by statute. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)
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5. Homicide &=253(1, 5)

Evidence in capital murder prosecution
supported finding that defendant actually
killed, intended that a killing take place, or
contemplated use of lethal force; weapon in
defendant’s possession on day of murder was
described as revolver, state’s forensics expert
testified that projectiles recovered from vie-
tim’s body and scene were consistent with
having been fired from revolver, victim’s son
identified defendant as man he saw enter
store shortly before the shooting, and defen-
dant’s fingerprint and palm print were found
on paper bag on store’s counter. (Per James
L. Roberts, Jr., J., with three justices con-
curring, one justice concurring in the result,
and two justices concurring specially.)

6. Criminal Law ¢=1137(3)

Defendant could not object to a failure
to instruct the jury on mitigating factors
during sentencing phase of capital murder
trial where he withdrew the submitted in-
struction. (Per James L. Roberts, Jr., J., with
three justices concurring, one justice concur-
ring in the result, and two justices concur-
ring specially.)

7. Homicide €=311

Trial court had no duty to instruct the
jury sua sponte on mitigating factors during
sentencing phase of capital murder prosecu-
tion. (Per James L. Roberts, Jr., J., with
three justices concurring, one justice concur-
ring in the result, and two justices concur-
ring specially.)

8. Homicide =311

Capital murder defendant was not enti-
tled to sentencing phase instructions for
specific nonstatutory mitigating factors re-
garding his impoverished and traumatic
childhood, where trial court stated defen-
dant could present evidence and argue to
the jury any mitigating factors that he
wanted, but unless they were statutory miti-
gators they would not be listed in the jury
instruction, and instead, trial court gave the
jury the general catch-all instruction. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

9. Homicide ¢=357(10)

State could use robbery as aggravating
circumstance in felony-murder case, despite
defendant’s claim that it was impermissibly
duplicative and violated narrowing require-
ment of Kighth Amendment. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.) U.S.C.A.
Const.Amend. 8.

10. Homicide ¢=311

Sentencing instruction in capital murder
prosecution, that if jury found that mitigating
circumstances did not outweigh or overcome
aggravating circumstances jury could impose
death sentence, did not create presumption
of death nor did it require sentencing jury to
return verdict of death if mitigating and ag-
gravating factors were in equipoise. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

11. Criminal Law ¢=1037.1(1)

Contemporaneous objection must be
made to allegedly erroneous comments in
closing argument or the point is waived. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

12. Criminal Law &=1171.1(6)

Prosecutor’s statement in sentencing
phase closing argument in capital murder
trial, pointing out to the jury that the case
involved real people, not just exhibits, was
not highly prejudicial and did not require
reversal of death sentence. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.)

13. Criminal Law &=723(1)

Prosecutor’s statement during sentenc-
ing phase closing argument of capital murder
trial, that by returning a guilty verdict
against both co-defendants the jury had al-
ready determined that at least one of the two
had death penalty culpability, did not misin-
form jury that jury had necessarily included
culpability findings as to defendant. (Per
James L. Roberts, Jr., J., with three justices

A-052



282 Miss.

concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

14. Criminal Law €&=719(3), 1171.1(6)

Prosecutor’s statement during sentenc-
ing phase closing arguments of capital mur-
der prosecution, asking jury to consider level
of defendant’s previous convictions and level
of offense for which he was currently being
tried, was not comment to jury that prosecu-
tor had personal knowledge of seriousness of
defendant’s prior convictions and did not re-
quire reversal of death sentence. (Per James
L. Roberts, Jr., J., with three justices con-
curring, one justice concurring in the result,
and two justices concurring specially.)

15. Criminal Law ¢=1171.7

In closing arguments of capital murder
prosecution, prosecutor’s setting out a possi-
ble scenario in attempt to rebut arguments
made during closing arguments by defense
that this was not a “bad” murder was not so
prejudicial that reversal of death sentence
was warranted. (Per James L. Roberts, Jr.,
J., with three justices concurring, one justice
concurring in the result, and two justices
concurring specially.)

16. Criminal Law €=723(1)

Prosecutor’s comment to jury during
closing arguments of capital murder prosecu-
tion, that it could give co-defendant the death
penalty even if it decided to give defendant
life imprisonment, did not tell jury that de-
fendant was probable triggerman and did not
improperly urge jury to determine one de-
fendant’s punishment in part based on the
sentence it imposed on the other. (Per James
L. Roberts, Jr., J., with three justices con-
curring, one justice concurring in the result,
and two justices concurring specially.)

17. Homicide €=357(12)

Death penalty was not disproportionate,
where there was no evidence that defendant
was under substantial domination of co-de-
fendant when murder took place, evidence
showed that defendant more than likely was
triggerman, co-defendant was also sentenced
to death, and there was no evidence that
defendant suffered from any mental illness
or retardation. (Per James L. Roberts, Jr.,
J., with three justices concurring, one justice
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concurring in the result, and two justices
concurring specially.)

18. Criminal Law &=622.5

Defendant voluntarily made knowing
and informed waiver of his right to separate
trial during guilt phase of capital murder
prosecution, despite defendant’s claim that
trial court should not have allowed him to
override advice of his attorney and rescind
order of severance, where defendant request-
ed joint trial. (Per James L. Roberts, Jr., J.,
with three justices concurring and one justice
concurring in the result.)

19. Criminal Law ¢=622

Defendant in a capital case has an abso-
lute right to a separate trial from that of a
co-defendant. (Per James L. Roberts, Jr., J.,
with three justices concurring and one justice
concurring in the result.) Uniform Circuit
Court Criminal Rule 4.04.

20. Criminal Law &=622.5

Capital defendant’s right to a separate
trial, as any other fundamental and absolute
right, can be waived. (Per James L. Roberts,
Jr., J., with three justices concurring and one
justice concurring in the result.) Uniform
Circuit Court Criminal Rule 4.04.

21. Criminal Law &=1035(2), 1137(8)

For purposes of appeal, defendant
waived issue of whether trial court should
have allowed sentencing phase of capital
murder prosecution to be tried jointly, where
defendant affirmatively asked for joint sen-
tencing hearing, and there was no objection
made when the trial court ruled that the
sentencing hearing would not be severed.
(Per James L. Roberts, Jr., J., with three
justices concurring and one justice concur-
ring in the result.)

22. Criminal Law <=1035(2, 6), 1063(5),
1137(8)

Defendant failed to preserve for review
issue of whether he had right to be present
when trial judge questioned a number of
venire members outside hearing of defendant
and his attorneys, where defendant offered
no objection to actions of trial judge, defense
counsel stated on the record that trial court
could give reasons for excusing prospective
jurors at a later time, defendant made no
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objection to final jury panel, and defendant
did not raise issue in motion for new trial.
(Per James L. Roberts, Jr., J., with three
justices concurring, one justice concurring in
the result, and two justices concurring spe-
cially.)

23. Criminal Law €=636(1)

Defendant had no constitutional right to
be present at conference during penalty
phase deliberation in which jury sent written
question to trial judge asking whether defen-
dant would be eligible for parole if given life
sentence, as whether trial judge should an-
swer jury’s inquiry was purely legal question,
attorneys for defendant were present and
voiced their objection to trial court answering
inquiry, and defendant had earlier voluntarily
absented himself from discussion on guilt
phase instructions. (Per James L. Roberts,
Jr., J., with three justices concurring, one
justice concurring in the result, and two jus-
tices concurring specially.)

24. Criminal Law ¢=636(3)

Defendant had no constitutional right to
be present during retained counsel’s motion
to withdraw as counsel, where retained coun-
sel did not ask to withdraw just before or
during trial, motion came more than a month
prior to trial, trial court reappointed attor-
neys who were already familiar with case,
having served as defendant’s attorneys for
two months before counsel was retained, and
retained counsel made no allegations against
defendant which he was entitled to defend.
(Per James L. Roberts, Jr., J., with three
justices concurring, one justice concurring in
the result, and two justices concurring spe-
cially.)

25. Searches and Seizures €47.1

Any information obtained without war-
rant by means of the eye where no trespass
has been committed in aid thereof is not
illegally obtained. (Per James L. Roberts,
Jr., J., with three justices concurring, one
justice concurring in the result, and two jus-
tices concurring specially.) U.S.C.A. Const.
Amend. 4.

26. Searches and Seizures €28

Officers had sufficient probable cause to
conduct search of defendant’s abandoned ve-
hicle without warrant, where officers had just
received information that car fitting deserip-
tion of subject car was believed to have been

involved in robbery and murder, officer who
had earlier stopped defendant and codefend-
ant stated that they were acting suspiciously,
another officer stated when he passed them
in his patrol car as they were walking away
from car they ran off road and across field,
and when officer shined his flashlight in car
to see if keys were in it he saw sawed-off
shotgun in plain view on back floorboard.
(Per James L. Roberts, Jr., J., with three
justices concurring, one justice concurring in
the result, and two justices concurring spe-
cially.) U.S.C.A. Const.Amend. 4.

27. Criminal Law ¢369.2(4), 369.15, 370

Homicide €=174(6)

In capital murder prosecution, testimony
regarding assault by defendant and code-
fendant on witness was admissible as to op-
portunity, preparation, plan, knowledge, and
identity, and was more probative than preju-
dicial, where testimony was allowed to ex-
plain how witness was able to identify knife
and revolver, to show that defendant and
codefendant were in possession of revolver
and knife shortly after murder, which corrob-
orated that of another witness. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.) Rules of
Evid., Rules 403, 404(b).

28. Criminal Law &1169.5(3)

Any error created by deputy’s testimony
that sawed-off shotgun, which had no connec-
tion with crime for which defendant was on
trial, was taken from car driven by defendant
was cured when trial court sustained objec-
tion, and defendant neither requested that
trial court admonish jury to disregard testi-
mony nor requested mistrial. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.) Rules of
Evid., Rule 404(b).

29. Criminal Law ¢=419(1.10)

Unless hearsay falls under one of the
exceptions, it is incompetent evidence. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)
Rules of Evid., Rules 803, 804.
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30. Criminal Law ¢=1173.2(2)

Even if issue was not waived, any error
was at most harmless in not instructing jury,
in capital murder prosecution based on rob-
bery-murder, that armed robbery could be
established by proof that defendant took
property by violence to the person, as well
as by putting in fear, despite defendant’s
claim that instruction failed to set out cause
and effect relationship between taking and
putting in fear elements and that evidence
indicated that only after shooting victim did
assailant remove cash, as facts supported in-
struction since it was possible that victim
was only shot after assailants took money.
(Per James L. Roberts, Jr., J., with three
justices concurring, one justice concurring in
the result, and two justices concurring spe-
cially.)

31. Criminal Law €=1172.1(1)

Failure to make a contemporaneous ob-
jection to jury instruction waives this issue
for the purposes of appeal. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.)

32. Criminal Law ¢=1137(3)

Since defendant accepted the instruction
as amended, he waived any claim of error.
(Per James L. Roberts, Jr., J., with three
justices concurring, one justice concurring in
the result, and two justices concurring spe-
cially.)

33. Homicide &=11, 14(1)

Malice aforethought, premeditated de-
sign, and deliberate design all mean the same
thing for purposes of capital murder. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

34. Homicide &=18(5)

Capital murder statute does not require
any intent to kill when a person is slain
during the course of a robbery. (Per James
L. Roberts, Jr., J., with three justices con-
curring, one justice concurring in the result,
and two justices concurring specially.) Code
1972, § 97-3-19(2)(e).

35. Criminal Law &=59(1)
Each person present at the time and
consenting to and encouraging the commis-
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sion of a crime, and knowingly, wilfully and
feloniously doing any act which is an element
of the crime, or immediately connected with
it, or leading to its commission, is as much a
principal as if he had, with his own hand,
committed the whole offense. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.)

36. Criminal Law ¢=1036.1(1)

Defendant’s failure to make contempora-
neous objection to the admission of evidence
on the basis of the state’s failure to suffi-
ciently establish the chain of custody barred
defendant from raising this issue for the first
time on appeal. (Per James L. Roberts, Jr.,
J., with three justices concurring, one justice
concurring in the result, and two justices
concurring specially.)

37. Criminal Law ¢=1043(3)

Assertion on appeal of grounds for an
objection to the admission of evidence which
was not the assertion at trial is not an issue
properly preserved on appeal. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.)

38. Criminal Law ¢=404.30

Test with respect to whether there has
been a break in the chain of custody of
evidence is whether there is an indication of
probable tampering. (Per James L. Roberts,
Jr., J., with three justices concurring, one
justice concurring in the result, and two jus-
tices concurring specially.)

39. Criminal Law ¢=404.30, 1153(6)

Matters regarding the chain of custody
of evidence are largely left to the discretion
of the trial judge and will not be disturbed
unless there appears to be an abuse of dis-
cretion. (Per James L. Roberts, Jr., J., with
three justices concurring, one justice concur-
ring in the result, and two justices concur-
ring specially.)

40. Criminal Law &629.5(5), 683(4)

Trial court did not abuse its discretion in
allowing deputy to testify in rebuttal to co-
defendant’s alibi testimony, although deputy
had been precluded from testifying during
state’s case-in-chief because his name had
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not been provided to defense during discov-
ery as possible witness, as co-defendant’s
alibi witnesses attempted to present alibi de-
fense for defendant as well. (Per James L.
Roberts, Jr., J., with three justices concur-
ring, one justice concurring in the result, and
two justices concurring specially.)

41. Criminal Law &=629(5)

State has no duty to provide the defense
with the names of possible rebuttal wit-
nesses, unless the state has requested notice
of alibi defense. (Per James L. Roberts, Jr.,
J., with three justices concurring, one justice
concurring in the result, and two justices
concurring specially.) Uniform Circuit Court
Criminal Rule 4.07.

42. Criminal Law ¢&=683(2)

Determination of whether evidence is
properly admitted as rebuttal evidence is
within the trial court’s discretion. (Per James
L. Roberts, Jr., J., with three justices con-
curring, one justice concurring in the result,
and two justices concurring specially.)

43. Criminal Law &>726

Statement made by prosecutor in state’s
rebuttal during guilt phase closing argu-
ments, mentioning name of serial killer in
context of showing that cases have been de-
cided on circumstantial evidence, did not
amount to prosecutorial misconduct, as pros-
ecutor never called defendant names or per-
sonally vilified him, and defendant’s partic-
ipation in murder was not compared to that
of notorious criminal. (Per James L. Roberts,
Jr., J., with three justices concurring, one
justice concurring in the result, and two jus-
tices concurring specially.)

44. Homicide ¢=289

Even if issue was not waived, evidence
in capital murder prosecution based on rob-
bery-murder supported jury instruction that
armed robbery could be established by proof
that defendant took property by putting per-
son in fear of immediate injury, as there
were no eye-witnesses, and it was possible
that one or both co-defendants took cash
register or extra cash drawer while victim
was still alive by putting him in fear of
immediate injury, and that victim was only
shot afterward, while co-defendants were ex-

iting scene. (Per James L. Roberts, Jr., J.,
with three justices concurring, one justice
concurring in the result, and two justices
concurring specially.)

45. Homicide €=312

Guilty verdict, even in a capital murder
case, need not include the signature of the
jury foreperson. (Per James L. Roberts, Jr.,
J., with three justices concurring, one justice
concurring in the result, and two justices
concurring specially.)

46. Jury €=83(1)

Trial court was justified in excusing po-
tential juror, as it was likely that she would
not have been able to adequately follow in-
structions and would have probably been dis-
ruptive force, and fact that trial court asked
her if she understood what mitigating and
aggravating circumstances were was of little
relevance; juror stated that she did not
believe she would be able to listen to evi-
dence and jury instructions and make deter-
mination of guilt or innocence, that she did
not understand exactly why she was there or
what death penalty was, and that being there
scared her, and her answers to judge’s and
attorneys’ questions were confusing. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

47. Jury €=83(1), 97(1)

Trial court, as a general rule, may re-
move a juror when it is of the opinion that
the juror can not decide the case competently
or impartially, or for any reason personal to
such person which would make his service as
a juror oppressive, or in fact for any reason
which to the judge seems sufficient. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

48. Jury €=33(2.10), 79.3

Defendant was not entitled to any par-
ticular juror, only to a fair and impartial
jury. (Per James L. Roberts, Jr., J., with
three justices concurring, one justice concur-
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ring in the result, and two justices concur-
ring specially.)

49. Criminal Law €=1035(5)

Issue of whether juror should not have
been removed on ground she could not read
well was waived for purposes of appeal,
where defendant did not object at trial when
trial judge dismissed veniremember, nor did
he object to the final composition of the jury
panel. (Per James L. Roberts, Jr., J., with
three justices concurring, one justice concur-
ring in the result, and two justices concur-
ring specially.)

50. Criminal Law &=1035(5)

Defendant waived Batson claim for ap-
peal, where defendant made no objection in
the trial court to any of the state’s perempto-
ry strikes, he never asked that the state
articulate race-neutral reasons for those
strikes, and he did not object to the final
composition of the jury. (Per James L. Rob-
erts, Jr., J., with three justices concurring,
one justice concurring in the result, and two
justices concurring specially.)

51. Criminal Law ¢641.7(1), 641.10(2)
Capital murder defendant’s retained at-
torney did not have to be appointed to handle
case instead of reappointing counsel who had
been working on case before attorney had
been retained, where appointed attorney
made motion to withdraw or in the alterna-
tive to be appointed one month before trial
because he had been informed that defen-
dant’s relatives were no longer going to pay
his fee, at no time did he object to trial court
removing him from the case, and defendant
never made it known to trial court that he
wanted attorney to be appointed or that he
was unhappy with his appointed counsel. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

52. Criminal Law &627.8(5), 641.12(2)
Trial court did not erroneously engage
in ex parte proceedings with prosecutors or
enter ex parte order for telephone records,
where hearing concerned only co-defendant,
ex parte order could not be found in court
papers, and even if ex parte order was en-
tered no evidence was ever produced as a
result. (Per James L. Roberts, Jr., J., with
three justices concurring, one justice concur-
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ring in the result, and two justices concur-
ring specially.)

53. Criminal Law ¢=641.12(2), 655(1)

Trial judge did not enter into ex parte
communications with lawyers from the attor-
ney general’s office, despite trial judge’s
comment during conference on capital mur-
der sentencing phase instructions that he
wanted to have opportunity to talk to “death
control,” where judge stated at post-trial
hearing that he assumed he was referring to
death penalty attorneys in attorney general’s
office, but never stated that he actually
talked with anyone at attorney general’s of-
fice during trial and there was no evidence
that he did so. (Per James L. Roberts, Jr., J.,
with three justices concurring, one justice
concurring in the result, and two justices
concurring specially.)

54. Criminal Law &217

Judicial officer made a finding of proba-
ble cause for defendant’s detainment, where
defendant was arrested pursuant to an arrest
warrant, which necessarily required such a
determination before being issued. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)
Uniform Circuit Court Criminal Rule 1.01.

55. Criminal Law ¢&=224

Defendant was not denied an initial ap-
pearance, where within four days of being
arrested he had been found to be an indigent
and counsel had been appointed for him. (Per
James L. Roberts, Jr., J., with three justices
concurring, one justice concurring in the re-
sult, and two justices concurring specially.)

Barry J. Fisher, Leman Gandy, Leland H.
Jones, ITI, Greenwood, Attorneys for Appel-
lant.

Office of the Attorney General by Jeffrey
A. Klingfuss, Attorney for Appellee.

EN BANC.

JAMES L. ROBERTS, Jr., Justice, for the
Court:
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71. Jerome Pete Smith!, along with his
older brother, Clyde Wendell Smith, was in-
dicted by a Leflore County grand jury for
the November 7, 1992, robbery-murder of
Sidon Package Store owner, Johnny B.
Smith 2. Both Jerome and Clyde were found
guilty of capital murder by a Leflore County
jury and subsequently sentenced to death.
It is from this judgment, entered on July 1,
1993, that Jerome?® now appeals, asserting
the following errors:

I. THE TRIAL COURT ERRED IN
TELLING JURORS THAT JEROME
SMITH WOULD BE ELIGIBLE FOR
PAROLE IF SENTENCED TO LIFE
IMPRISONMENT, IN RESPONSE
TO A MID-DELIBERATIONS QUES-
TION FROM THE JURY, AND IN
GIVING A JURY CHARGE AND AL-
LOWING CLOSING ARGUMENTS
FROM THE PROSECUTOR AND
CODEFENDANT WHICH HIGH-
LIGHTED JEROME’S PAROLE ELI-
GIBILITY AND MISLEADINGLY
SUGGESTED HE MIGHT BE RE-
LEASED IMMINENTLY IF NOT
SENTENCED TO DIE.

II. ALTHOUGH HE FILED A PRE-
TRIAL MOTION DEMANDING NO-
TICE OF AGGRAVATING CIR-
CUMSTANCES AND EVIDENCE,
JEROME SMITH WAS NOT IN-
FORMED, UNTIL THE BEGIN-
NING OF THE PENALTY PHASE
OF HIS TRIAL, THAT THE PROS-
ECUTION WOULD BE RELYING
ON THE PREVIOUS-VIOLENT
FELONY AGGRAVATING FACTOR
AND WOULD BE OFFERING
PROOF OF TWO PRIOR AGGRA-
VATED ASSAULT CONVICTIONS.

A. THE DENIAL OF PRETRIAL
NOTICE OF THE STATE’S IN-
TENT TO INTRODUCE APPEL-
LANT’S PRIOR AGGRAVATED
ASSAULT CONVICTIONS VIO-
LATED MISSISSIPPI LAW.

1. Because both defendants, the victim, and a 3.

number of witnesses in this case all have the last
name ‘‘Smith”, first names will be used through-
out this memo.

2. The victim was not related to the defendants.
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B. THE DENIAL OF PRETRIAL
NOTICE OF THE STATE’S IN-
TENT TO INTRODUCE APPEL-
LANT’S PRIOR AGGRAVATED
ASSAULT CONVICTIONS VIO-
LATED THE EIGHTH AND FOUR-
TEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

III. THE JURY’S DEATH-SEN-

TENCING VERDICT WAS LEGAL-
LY INADEQUATE BECAUSE THE
JURORS FAILED TO FIND THAT
JEROME SMITH HIMSELF
KILLED, INTENDED TO KILL,
ATTEMPTED TO KILL, OR CON-
TEMPLATED THAT LETHAL
FORCE WOULD BE USED, AND
BECAUSE THERE WAS INSUFFI-
CIENT EVIDENCE TO SUPPORT
SUCH FINDINGS.

IV. THE CIRCUIT COURTS IN-

STRUCTIONS TO THE JURY AT
THE SENTENCING STAGE WERE
FATALLY FLAWED.

A. THE LOWER COURT IMPROP-
ERLY DEPRIVED JEROME OF
HIS RIGHT TO FULL CONSIDER-
ATION OF ALL STATUTORY MIT-
IGATING FACTORS, WHEN IT
CHARGED THE JURY ON THE
MITIGATING  CIRCUMSTANCE
THAT CLYDE WAS A LESSER
PARTICIPANT IN THE CRIME,
BUT DID NOT GIVE THIS IN-
STRUCTION AS TO JEROME OR
AN INSTRUCTION ON THE SUB-
STANTIAL-DOMINATION MITI-
GATING FACTOR.

B. JUDGE EVANS ERRED IN RE-
FUSING TO CHARGE THE JURY
ON SPECIFIC NONSTATUTORY
MITIGATING CIRCUMSTANCES.

C. BECAUSE ROBBERY WAS AN
ELEMENT OF THE OFFENSE OF
CAPITAL MURDER, ITS ADDI-
TIONAL USE AS AN AGGRAVA-
TING CIRCUMSTANCE WAS IM-

Clyde Wendell Smith appeals his conviction

and sentence separately in case number 93-DP-
01470-SCT.
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PERMISSIBLY  DUPLICATIVE
AND CONTRAVENED THE NAR-
ROWING REQUIREMENT OF
THE EIGHTH AMENDMENT TO
THE UNITED STATES CONSTITU-
TION.

D. THE TRIAL JUDGE’S INSTRUC-
TIONS IMPROPERLY LED JU-
RORS TO BELIEVE DEATH WAS
THE APPROPRIATE SENTENCE
IF AGGRAVATING AND MITI-
GATING CIRCUMSTANCES
WERE IN EQUIPOISE.

V. THE PROSECUTOR ENGAGED IN

MISCONDUCT BY MAKING NU-
MEROUS IMPROPER COMMENTS
DURING HIS CLOSING ARGUMENT
AT THE SENTENCING STAGE.

V1. THE DEATH PENALTY IS A DIS-

PROPORTIONATE PUNISHMENT
IN LIGHT OF THE GRAVE UNCER-
TAINTY AS TO WHETHER JE-
ROME SMITH ACTUALLY KILLED
THE VICTIM AND OTHER DISTIN-
GUISHING FEATURES OF THIS
CASE.

VII. THE TRIAL COURT ERRED IN

PERMITTING JEROME SMITH TO

VETO HIS ATTORNEYS’ SEVER-

ANCE MOTION, WHICH THE

COURT HAD ALREADY GRANTED,

AND ORDERING THAT HE BE

TRIED JOINTLY WITH HIS CODE-

FENDANT ALTHOUGH SUCH A

JOINT TRIAL WAS SEVERELY

DAMAGING TO JEROME’S DE-

FENSE.

A. JEROME WAS ENTITLED TO
BE TRIED SEPARATELY FROM
HIS CODEFENDANT TUNDER
MISSISSIPPI  AND FEDERAL
LAW.

B. THE CIRCUIT COURT ERRED
IN RESCINDING ITS SEVER-
ANCE ORDER AND PERMITTING
JEROME SMITH TO OVERRIDE
HIS ATTORNEYS’ DECISION TO
OBTAIN A SEVERANCE, BE-
CAUSE THIS DETERMINATION
WAS ONE THAT TRIAL COUN-
SEL, AND NOT THE CLIENT,
WAS AUTHORIZED TO MAKE.
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VIII. JEROME SMITH’S FUNDA-

MENTAL RIGHT TO BE PRESENT
AT ALL PROCEEDINGS IN THIS
DEATH PENALTY CASE WAS VIO-
LATED WHEN THE VOIR DIRE
AND DISMISSAL OF CERTAIN JU-
RORS, A PROCEEDING INVOLYV-
ING THE COURT’S RESPONSE TO
A MID-DELIBERATIONS QUES-
TION FROM THE JURY, AND A
PRETRIAL HEARING AT WHICH
HIS ORIGINAL ATTORNEY WAS
REMOVED FROM THE CASE, ALL
WERE CONDUCTED IN HIS AB-
SENCE.

IX. THE TRIAL COURT SHOULD

HAVE EXCLUDED AS EVIDENCE
ITEMS DISCOVERED BY LAW EN-
FORCEMENT OFFICIALS IN A
WARRANTLESS SEARCH OF AP-
PELLANTS’ CAR, WHICH WAS NOT
SUPPORTED BY PROBABLE
CAUSE.

X. THE ASSISTANT DISTRICT AT-

TORNEY OFFERED IRRELEVANT,
INFLAMMATORY, AND INADMIS-
SIBLE OTHER-CRIMES  EVI-
DENCE CONCERNING APPEL-
LANTS’ POSSESSION OF A
SAWED-OFF SHOTGUN, THEIR
COMMISSION OF AN UNSPECI-
FIED SEXUAL OFFENSE, AND
THEIR USE OF ILLEGAL NARCOT-
ICS.

XI. THE CIRCUIT JUDGE IMPROP-

ERLY ADMITTED A SLEW OF
HEARSAY STATEMENTS BY VARI-
OUS WITNESSES, INCLUDING A
CRUCIAL STATEMENT BY THE
CODEFENDANT CLYDE SMITH,
WHICH IMPLICATED JEROME IN
THIS OFFENSE AND AGGRAVAT-
ED THE CRIME.

XII. THE TRIAL COURTS GUILT-

STAGE INSTRUCTIONS WERE
TAINTED BY SEVERAL FUNDA-
MENTAL FLAWS.

A. JUDGE EVANS’ INSTRUCTION
ON THE ROBBERY PRONG OF
CAPITAL MURDER FAILED TO
INFORM JURORS OF THE NEC-
ESSARY CAUSE-AND-EFFECT
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CONNECTION BETWEEN THE
“PUTTING IN FEAR” AND THE
“TAKING” ELEMENTS OF THIS
OFFENSE.

B. JUDGE EVANS’ CHARGE ON
THE ELEMENTS OF CAPITAL
MURDER IMPROPERLY
AMENDED THE INDICTMENT
BY OMITTING THE ELEMENT
OF “MALICE AFORETHOUGHT”.

C. THE COURT’S INVITATION TO
THE JURORS TO FIND JEROME
GUILTY OF CAPITAL MURDER
ON THE BASIS OF ANY SINGLE
ACT “CONNECTED WITH” THE
CHARGED OFFENSE ERRONE-
OUSLY RELIEVED THE STATE
OF ITS BURDEN OF PROOF.

XIII. SEVERAL PIECES OF EVI-
DENCE WERE ADMITTED AL-
THOUGH THE STATE FAILED TO
ESTABLISH A COMPLETE CHAIN
OF CUSTODY.

XIV. THE CIRCUIT COURT SHOULD
NOT HAVE ALLOWED THE STATE
TO CALL JERRY SMITH BECAUSE
THE PROSECUTOR HAD FAILED
TO PROVIDE APPELLANT WITH
PRETRIAL NOTICE OF THIS WIT-
NESS.

XV. THE TRIAL JUDGE SHOULD
HAVE EXCLUDED IDENTIFICA-
TION TESTIMONY REGARDING JE-
ROME SMITH AND A RED AND
WHITE AUTOMOBILE, AS SUCH
TESTIMONY WAS UNRELIABLE
AND TAINTED BY SUGGESTIVE
INFLUENCES.

XVI. THE PROSECUTOR’S SUMMA-
TION AT THE GUILT-INNOCENCE
STAGE INCLUDED A NUMBER OF
IMPROPER COMMENTS.

A. MR. CROOK ARGUED FACTS
THAT WERE IRRELEVANT AND
NOT IN EVIDENCE WHEN HE
URGED JURORS TO FIND JE-
ROME SMITH GUILTY BECAUSE
TED BUNDY WAS CONVICTED
ON THE BASIS OF CIRCUMSTAN-
TIAL BITE-MARK EVIDENCE,
AND DISCUSSED HIS OWN DRIV-
ING TIME FROM HOME TO THE
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COURTHOUSE IN AN EFFORT
TO REBUT APPELLANTS’ ALIBI
DEFENSE.

B. THE PROSECUTOR IMPROP-
ERLY FOCUSED JURORS’ AT-
TENTION ON THE WORTH OF
THE VICTIM AND THE DESIRES
OF HIS FAMILY.

XVII. THE EVIDENCE WAS INSUF-

FICIENT TO PROVE THAT JE-
ROME SMITH TOOK MONEY
FROM THE VICTIM BY PUTTING
HIM IN FEAR OF IMMEDIATE IN-
JURY TO HIS PERSON, AND THUS
WAS INSUFFICIENT TO ESTAB-
LISH THE ROBBERY ELEMENT
OF CAPITAL MURDER.

XVIII. THE JURY’S GUILTY VER-

DICT WAS LEGALLY INADEQUATE
BECAUSE IT WAS NOT SIGNED BY
THE JURY FOREPERSON.

XIX. THE TRIAL COURT IMPROP-

ERLY REMOVED VENIRE MEM-
BER TERETHA TAYLOR BECAUSE
SHE COULD NOT DEFINE “MITI-
GATING” AND “AGGRAVATING”
CIRCUMSTANCES, ALTHOUGH
SHE NEVER INDICATED WHAT
HER VIEWS WERE ON THE
DEATH PENALTY, LET ALONE
THAT THEY WOULD IMPAIR HER
FROM CONSIDERING A DEATH
SENTENCE.

XX. THE PROSECUTOR’S SYSTEM-

ATIC USE OF HIS PEREMPTORY
CHALLENGES TO RID THE JURY
OF BLACK VENIRE MEMBERS,
TOGETHER WITH OTHER INDICIA
OF RACIAL DISCRIMINATION,
MANDATES THAT THIS CASE BE
REMANDED TO THE CIRCUIT
COURT TO REQUIRE THE ASSIS-
TANT DISTRICT ATTORNEY TO
PROVIDE CREDIBLE, RACE-NEU-
TRAL REASONS FOR THESE
STRIKES.

XXI. JEROME SMITH’S RIGHT TO

COUNSEL WAS VIOLATED WHEN
THE TRIAL JUDGE REFUSED TO
APPOINT THE ATTORNEY WHO
HAD REPRESENTED HIM
THROUGHOUT THE PRETRIAL
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STAGE, AND INSTEAD SUBSTITUT-
ED NEW LAWYERS ONE MONTH
BEFORE TRIAL.

XXII. IT WAS IMPROPER FOR THE
TRIAL COURT TO PROVIDE THE
PROSECUTOR WITH AN EX
PARTE DISCOVERY ORDER, AND
TO ALSO ENGAGE IN EX PARE
COMMUNICATIONS WITH LAW-
YERS FROM THE STATE ATTOR-
NEY GENERAL’S OFFICE.

XXIII. JEROME SMITH’S RIGHTS
UNDER MISSISSIPPI AND FEDER-
AL LAW WERE VIOLATED WHEN
THE STATE FAILED TO PROVIDE
HIM WITH AN INITIAL APPEAR-
ANCE, A PRELIMINARY HEARING,
OR ANY PRETRIAL JUDICIAL DE-
TERMINATION THAT THERE WAS
PROBABLE CAUSE TO CHARGE
AND JAIL HIM IN THIS CASE, AND
INSTEAD WAITED THREE
MONTHS, UNTIL JEROME WAS IN-
DICTED, TO VALIDATE HIS AR-
REST AND DETENTION.

712. We find no reversible error as to the
guilt phase and affirm Jerome’s conviction of
capital murder. However, because the trial
court improperly instructed the jury as to
Jerome’s parole eligibility, we reverse for
resentencing.

STATEMENT OF FACTS AND
PROCEDURAL HISTORY

13. At approximately 9:00 p.m. or soon
thereafter, on the night of November 7, 1992,
Johnny B. Smith (“Johnny B.”), was killed in
the liquor store he owned in Sidon, Mississip-
pi, as the result of three gunshot wounds.
Taken from the store were a cash register
and an extra cash drawer. Also missing was
Johnny B.s handgun which was either a .32
or .38 caliber weapon. The projectiles recov-
ered from Johnny B.s body and from the
scene were consistent with those of a .38
caliber weapon. Steve Byrd, a forensic sci-
entist at the Mississippi Crime Laboratory,
testified that the type of bullets recovered,
along with their markings, indicated that
they were probably fired from a revolver and
not a semi-automatic weapon. Found on the
counter at the scene was a bottle of Sea-
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gram’s gin in a brown paper bag. A latent
fingerprint and palm print were lifted from
the paper bag and identified as matching
those of appellant, Jerome Pete Smith.

14. John Stewart and Lyndell Hunt testi-
fied that they were in Sidon and drove by the
liquor store between 9:00 and 10:00 on the
night of the murder and saw a red and white
car parked between a tin two-story building
and the post office, near the liquor store.
They both stated that they saw two or three
men next to the car, and one was carrying an
object with a cord dangling from it. The
witnesses testified that they thought it might
have been a VCR, but they could not tell
since they only saw the bottom of it. The
State suggested that it was the cash register
stolen from the liquor store. One of the men
they saw near the car ducked under the
steps of the building as if trying to hide.
Mack Crigler, who was with Stewart and
Hunt that night, did not notice a red and
white car, but he did see the men with the
object with the cord hanging from it.

15. Jerry Smith, the victim’s brother as
well as a deputy with the Leflore County
Sheriff’s Department, testified on rebuttal
that he was on duty in Sidon on the night of
the murder. He and Deputy J.B. Henry
were patrolling the area in Henry’s patrol
car when they drove past the tin building and
post office. Deputy Smith saw a red car
parked near the buildings. He stated that
he noticed that the car had small double
windows and a burned place near the ex-
haust. He also noticed a spot on the ground
where the car was leaking transmission fluid.
Deputy Smith testified that he saw two peo-
ple sitting in the car, and as the patrol car
passed by they slid down in their seats.
After passing the car, the deputies crossed
the railroad track and went back to the sher-
iff’s office where Deputy Smith dropped off
Deputy Henry and went out again. He then
received the call that there had been a shoot-
ing.

16. At trial, Deputy Smith identified a
picture of the car Jerome and Clyde had
been in the night of the murder as the car he
saw parked near the liquor store. He stated
that he had also personally examined and
identified the car when it was in the custody
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of the sheriff’s office. On cross-examination,
Deputy Smith stated that when he passed
the car the night of the robbery, although he
saw the burned spot near the exhaust, he did
not notice the reflective butterfly emblem on
the back of the car.

17. Kevin Smith, the victim’s thirteen year
old son, was at his father’s store just minutes
and perhaps seconds before the robbery and
murder. His father had called him to come
get his jeep which was parked in front of the
store. Kevin testified that as he was leaving
the store and walking toward the jeep he saw
two black men run toward the store. The
men were wearing dark clothes and coats
and one had on a cap. Kevin identified a cap
recovered by the police outside the store
after the murder as the one he had seen one
of the men wearing that night. Kevin stated
that the two men came within five or six feet
of him as he was getting in the jeep. One of
the men went into the store, and the other
stayed outside. Kevin then left in the jeep.

18. At trial, Kevin identified Jerome and
Clyde as the men he saw that night. In a
photographic lineup several days after the
shooting, Kevin picked out a picture of Je-
rome as possibly being one of the men he
saw that night, and as the one he saw going
into the store. He did not pick out Clyde’s
picture, and in fact, he picked out that of
another man. Jimmy Tindall, Chief Deputy
for the Leflore County Sheriff’'s Department,
conducted the photographic lineup. He testi-
fied that although Kevin did not pick out
Clyde’s picture, Kevin stated that if he saw
him in person he would probably be able to
identify him.

19. Witnesses place Johnny B. still alive
shortly before 9:00 p.m., on the night of his
murder. His wife, Jeannette Smith, testified
that she left Johnny B. alone at the store
around 8:00 that night. A neighbor knocked
on her door some time around 9:00 or 9:15 to
tell her Johnny B. had been shot.

110. Peyton Crigler, Johnny B.’s cousin,
was at the liquor store visiting from 8:30
until about 10 minutes before 9:00 p.m. At
approximately 9:15 p.m. Crigler drove back
past the store and saw one person inside who
he took to be Johnny B., although he could
not really tell who it was. Crigler then

drove down a gravel road that connects with
Highway 49. He stated that he was going
approximately 30 miles per hour when a car
came up behind him and passed him. Tom-
my Peoples found the broken cash register
from the liquor store the next morning on
the side of Highway 49, south of Sidon about
three miles from the gravel road that Crigler
was traveling when passed by the car.

111. Carolyn Pearce testified that around
2:00 a.m. on the morning after the murder,
she was with Jerome and Clyde in a red and
white car in Indianola. When she got into
the car the brothers bought a $20 rock of
crack cocaine. She testified that Clyde told
her if she was nice to them they would come
back and buy $300 or $400 more. She saw
Clyde with a lot of loose bills.

112. Pearce stated that they started driv-
ing toward the outskirts of town so she
grabbed the steering wheel. Jerome then
pulled out what Pearce described as a “big
silver revolver” and began hitting her arm
with it. At some point Clyde got into the
back seat with her and pulled out a knife and
held it to her throat. Then Jerome and
Clyde exchanged seats and weapons. The
brothers made her take off her clothes and
get out of the car naked. Clyde threw her
clothes in the street. Outside the presence
of the jury, Pearce stated that both men
raped her before putting her out of the car.

113. J.D. Roseman, Isola Chief of Police,
was a patrolman at the time of the murder.
Sometime between 3:15 and 3:30 a.m. after
the robbery and murder, Roseman was on
patrol when he spotted a red and white auto-
mobile leaving Gresham Service Station in
Isola. Roseman went to the service station
to see if anything was wrong.

1 14. Roseman then followed the car and
noticed that it was weaving some. He
stopped the vehicle and turned his spotlight
on the car. Roseman walked up to the car
and shined his flashlight so that he could see
the driver and the front seat passenger. He
asked the driver, who he recognized as Clyde
Smith, to step out of the car. He recognized
the passenger as Jerome Smith. Roseman
noticed the two seemed nervous, and he
asked Clyde what they were doing at the
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service station. Clyde stated that the car
was running hot and they were trying to get
some water. Roseman told Clyde that if he
would follow him to the fire station they
could get some water. Clyde declined, stat-
ing that he thought they would make it.

115, After talking with Clyde for a few
minutes, Roseman decided to let him go.
Clyde got back in the car, but when he
cranked it, it went dead. Roseman shined
his flashlight on the temperature gauge and
saw that it read normal. Roseman stated
that the car did not smell hot either. Clyde
cranked the car again and pulled away.

116. Roseman stated that the car the
brothers were in was a 1972 white-on-red
Ford Elite. After allowing the brothers to
leave, he thought he remembered the town of
Sunflower running the car’s deseription and
license plate earlier. Sunflower advised him
that it had no problems with the vehicle.
Roseman then advised the Humphreys Coun-
ty Sheriff’s Department to keep an eye out
for the vehicle because the brothers were
acting suspicious. He ran the license plate
and learned it was registered to Clyde and
Jerome’s sister, Dorothy Smith (“Dot”).

117. Roseman then got a radio call from
the Inverness Police Department that two
black males in a red car had picked up a
woman “and was trying to mess with her”.
Roseman also received a radio call from Tim
Goad, a Humphreys County deputy sheriff,
who stated that there had been radio traffic
from Greenwood that a red and white vehicle
was believed to be involved in a robbery and
murder in Sidon. Roseman advised Goad
that he had just stopped a vehicle matching
that description, and he would try to locate
the car again.

118. Eventually, Roseman met the vehicle
going very slowly on Old Highway 49. He
radioed Deputy Goad and told him where he
had located the vehicle. He stated he was
going to turn around and follow it until Goad
arrived. Roseman then turned around and
began following the vehicle with his lights off
so he would not be seen. The vehicle pulled
over to the side of the road and stopped.
Roseman also stopped about 75 to 100 yards
behind the car and waited for Goad to arrive.
He was not aware that the brothers had

724 SOUTHERN REPORTER, 2d SERIES

exited the vehicle and were walking down the
road.

119. Deputy Goad testified that before he
got to the location he saw two men who he
recognized as Clyde and Jerome Smith,
walking down the road about 50 to 75 yards
from their car. Before he realized who he
had seen, Goad had already passed them.
By the time he turned around the brothers
had run into a cotton field. Goad and Rose-
man searched for the men for several min-
utes, but could not find them.

120. While Roseman continued to search,
Goad approached the now abandoned vehicle.
Goad testified that he shined his flashlight on
the inside of the car to see if the keys were
still in it. When he did not see the keys, he
shined his flashlight on the floorboards. On
the back floorboard on the driver’s side, he
saw a sawed-off .410, single-shot shotgun.
He confiscated the shotgun at that time.
Goad also found a set of keys stuck in be-
tween the fold of the passenger seat. These
keys were later identified as fitting the lock
on the Sidon Liquor Store where the robbery
and murder had earlier taken place.

1 21. Another search of the vehicle by Hor-
ace Miller, an investigator with the Mississip-
pi Highway Patrol, turned up a black and
white bandanna and a receipt from the Indi-
anola Burger King that showed a purchase at
1:34 a.m. on November 8, 1992. A search of
the field where Goad saw Jerome and Clyde
run turned up a knife. Henry Bryant, the
boyfriend of one of Jerome and Clyde’s sis-
ters, identified the knife as a hunting knife
he loaned to Clyde a week before the mur-
der. Carolyn Pearce also identified the knife
as the one Clyde had pulled on her.

122. Bryant went on to testify about a
conversation he had with Jerome and Clyde
on the day of the murder. He stated that
the brothers were at his house that Saturday
afternoon when Clyde mentioned that he was
broke and needed some money. Bryant tes-
tified that Clyde said that all you had to do
was find a place without many police and you
could get away with something. Bryant also
stated that Jerome had a shiny revolver with
him that day, but he did not know what type
of gun it was.
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123. Jerome and Clyde presented an alibi
defense. Clyde’s girlfriend, Cassandra Jef-
ferson, testified that Clyde was at her house
in Belzoni all day until about 8:30 p.m. when
he left with Jerome, their sister Dot, and
their mother. Jefferson testified that Clyde
and Jerome returned to her house at approx-
imately 9:30 p.m. Shortly thereafter, the two
left in Dot’s red and white car. Jefferson did
not see either of the brothers again until
around 8:30 or 9:00 the next morning when
they showed up at her house on foot.

124. Jerome and Dot, testified that a little
after 8:00 p.m. on November 7, 1992, she and
her mother picked up Clyde at Cassandra
Jefferson’s house and brought him back to
their mother’s house. Dot stated that Je-
rome was already at the house asleep. At
approximately 8:45, Clyde and Jerome left in
her car, a 1975 white-on-red Ford Elite. She
did not see the two again until the next
morning.

125. Yvonne Stewart, the owner of the
Isola Lounge in Isola, Mississippi, testified
that Jerome and Clyde entered her business
sometime around 10:00 on the night of No-
vember 7, 1992. Stewart testified that she
knew the time to be close to 10:00 p.m.,
because when the brothers came in she was
on the way out to walk next door to the
grocery store to buy ice. The grocery store
closed at 10:00 p.m., and when she got there
the doors were locked, but she could still see
the owners inside counting money. Stewart
stated that Jerome and Clyde stayed at the
lounge only for five or ten minutes before
again leaving.

126. The authorities, which consisted of
the sheriff’s departments of Leflore, Sun-
flower, Humphreys and Holmes Counties,
the Mississippi Highway Patrol, and the po-
lice departments of Greenwood, Belzoni and
Itta Bena, started searching for Clyde and
Jerome before daylight on Sunday, Novem-
ber 8, 1992. A K-9 unit and the Highway
Patrol helicopter were able to follow the
tracks from where the brothers went in to
the cotton field until they reached the town
of Belzoni. By noon the police had obtained
warrants for Clyde and Jerome. Later, they
received information that the two were at
their brother Elijah’s apartment in Sunflow-

er. Ricky Banks, the Leflore County Sher-
iff, along with members of the Sunflower
Police Department, went to Elijah’s apart-
ment. Eljjah told them that Jerome and
Clyde were not there. However, when the
police went in to search the apartment, Je-
rome and Clyde were present, placed under
arrest, and transported back to the Leflore
County jail.

DISCUSSION

I. THE TRIAL COURT ERRED IN
TELLING JURORS THAT JEROME
SMITH WOULD BE ELIGIBLE FOR
PAROLE IF SENTENCED TO LIFE
IMPRISONMENT, IN RESPONSE
TO A MID-DELIBERATIONS QUES-
TION FROM THE JURY, AND IN
GIVING A JURY CHARGE AND AL-
LOWING CLOSING ARGUMENTS
FROM THE PROSECUTOR AND
CODEFENDANT WHICH HIGH-
LIGHTED JEROME’S PAROLE ELI-
GIBILITY AND MISLEADINGLY
SUGGESTED HE MIGHT BE RE-
LEASED IMMINENTLY IF NOT
SENTENCED TO DIE.

[11 T27. After approximately three hours
of penalty phase deliberations the jury sent
out a note which read:

The jury is aware that Clyde Smith has
been sentenced in the past with life with-
out parole.

Our question is, if we sentence Jerome
Smith to a life sentence, will he be eligible
for parole?

Over Jerome’s objections, the trial judge re-
turned the note to the jury with a written
answer which read:
Jerome Smith will be eligible to be con-
sidered for parole.
/s/ Gray Evans, Circuit Judge Subse-
quently, the jury returned a verdict
sentencing Jerome to death.

128. Jerome argues that by informing the
jury that if given a life sentence he would be
eligible to be considered for parole, the trial
court committed reversible error. Jerome
maintains that the trial court’s actions were
exacerbated by comments made during sen-
tencing phase closing argument by both
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Clyde’s attorney and the prosecutor. Ac-
cording to Jerome, the jury instructions and
comments by Clyde’s attorneys focused the
jury’s attention on Jerome’s potential for pa-
role. The comments were to the effect that
because of his previous life-without-parole
sentences Clyde would not be eligible for
parole.

129. During closing arguments, Clyde’s
attorneys tried to convince the jury that
Clyde was less deserving of the death penal-
ty than Jerome. At one point Clyde’s coun-
sel argued:

There is another difference in these two
defendants. This man, Clyde, Sunday, the
day before this trial started was serving
four life sentences without parole, and I
can tell you regardless of what you heard
on T.V. about how people serve a year and
a half for raping somebody on the average,
or whatever statistics they come up with, I
can tell you and the law will tell you and
this Court will tell you, he will never see
the outside of a prison cell until he dies in
prison. Now that’s before we got here.
That’s the case and it’s still the case, and
sentence by life from you won’t affect it.
It won’t lessen it, it won’t override it, it
won’t take the place of it. Those sentences
are there and he will serve that time, and
he never will get out. There’s the differ-
ence between these two people right there.

At another point, Clyde’s attorney told the
jury:

He will never get to pay his debt so he can

put it behind him. He can’t do five years

and get out and say to himself, “It was a

bad mistake but I paid for it, now I can

move along.” He can never pay for it.

130. Jerome also takes issue with the fol-
lowing statement made by the prosecutor in
the rebuttal portion of the State’s closing
argument:

And he’s not—they are not going to be
able to seek forgiveness and they’re not
going to be able to pay their debt to soci-
ety and do the things that people with
freedom can do. What did they do, ladies
and gentlemen, after they took this man’s
life? Is this what we want them to be able
to do at some point after they say, “Oh, we
have been forgiven,” to around, to drink
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whiskey, smoke marijuana, buy cocaine,
mess with women. That’s what they were
doing.

Jerome argues that these statements, espe-
cially the trial court’s answer to the jury’s
mid-deliberations question concerning Je-
rome’s parole eligibility, were clear violations
of this state’s case law.

131. This Court has repeatedly held that
except in habitual offender cases, where a life
sentence would automatically mean life-with-
out-parole, the parole issue should not be
considered by the sentencing jury. Blue v.
State, 674 So.2d 1184, 1194-96 (Miss.1996);
Mackbee v. State, 575 So.2d 16, 4041 (Miss.
1990); Williams v. State, 544 So0.2d 782, 798
(Miss.1987); Cabello v. State, 471 So.2d 332,
346 (Miss.1985). In this state’s original case
on this issue, Williams v. State, 445 So.2d
798, 812-14 (Miss.1984), this Court held that:

A jury should have no concern with the
quantum of punishment because it sub-
verts a proper determination of the sen-
tencing issue.

Reference to the possibility of parole
should the defendant not be sentenced to
die are wholly out of place at the sentenc-
ing phase of a capital murder trial for two
additional reasons.

First, such references inevitably have the
effect of inviting the jury to second
guess the Legislature. The Legislature
has declared that persons sentenced to
life imprisonment may under certain cir-
cumstances become eligible for parole.
Mississippi Code Annotated Section 47-7—
3(1) (Supp.1982). It is no more proper
for the jury to concern itself with the
wisdom of that legislative determination
than it is for the jury to consider the
Legislature’s judgment that death in the
gas chamber be an authorized punish-
ment for capital murder. Johnson .
State, 416 So.2d 383, 392 (Miss.1982).

Second, parole is not automatic. No per-
son sentenced to life imprisonment has any
“right” to parole. Greenholtz v. Inmates
of Nebraska Penal and Correctional Com-
plex, 442 U.S. 1, 11, 99 S.Ct. 2100, 2105, 60
L.Ed.2d 668, 677 (1979); Davis v. State,
429 So.2d 262, 263 (Miss.1983). Allowing
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argument or testimony regarding the pos-

sibility of the defendant some day being

paroled is in effect inviting the jury to
speculate how ten years in the future the
parole board may exercise its legislatively
granted discretionary authority.  This
would introduce into the sentencing pro-
ceedings an “arbitrary factor” proscribed
by Section 99-19-105(3)(a).

Williams, 445 So.2d at 813 (emphasis in orig-

inal).

132. This Court has reaffirmed this hold-
ing on several occasions. See Blue v. State,
674 So.2d 1184, 1194-96 (Miss.1996); Mack-
bee v. State, 575 So.2d 16, 40—41 (Miss.1990);
Williams v. State, 544 So.2d 782, 798 (Miss.
1987); Cabello v. State, 471 So.2d 332, 346
(Miss.1985).

133. The State argues that the case at bar
can be factually distinguished from these pri-
or cases. First, the State argues that the
court did not instruct the jury that if Jerome
was not given the death penalty he would be
eligible for parole, rather he informed them
that Jerome would only be eligible to be
“considered” for parole. Furthermore, the
State argues, that as an habitual offender
Clyde had every right to inform the jury that
a life sentence would mean life-without-pa-
role. See Mackbee, supra; Turner v. State,
573 So.2d 657 (Miss.1990). According to the
State, after hearing this the jury would natu-
rally be curious as to Jerome’s parole eligibil-
ity, and had the trial court not answered the
question the jury would have been left to
speculate. The State suggests that since it
has been held that informing a jury of parole
eligibility is not constitutionally violative,
Caldwell v. Mississippi, 472 U.S. 320, 105
S.Ct. 2633, 86 L.Ed.2d 231 (1985), that under
the circumstances of this case, where the
brothers asked to be tried together, an ex-
ception should be made. The State further
argues that any error in giving the instruec-
tion in this case was harmless beyond a
reasonable doubt. Hamnsen wv. State, 592
So.2d 114 (Miss.1991).

134. The State is correct in its assertion
that Clyde had a constitutional right to in-
form the jury that he was an habitual offend-
er and would not be entitled to parole eligi-
bility if given a life sentence. However, this

Court has not extended this right to defen-
dants who are not habitual offenders. Re-
gardless of the fact that the brothers were
tried together, we decline to make an excep-
tion to our previous rulings here. Under this
Court’s prior rulings in Williams and its
progeny, the trial court’s actions in this case
were in error and require a reversal of the
sentence of death.

II. ALTHOUGH HE FILED A PRE-
TRIAL MOTION DEMANDING NO-
TICE OF AGGRAVATING CIR-
CUMSTANCES AND EVIDENCE,
JEROME SMITH WAS NOT IN-
FORMED, UNTIL THE BEGIN-
NING OF THE PENALTY PHASE
OF HIS TRIAL, THAT THE PROS-
ECUTION WOULD BE RELYING
ON THE PREVIOUS-VIOLENT
FELONY AGGRAVATING FACTOR
AND WOULD BE OFFERING
PROOF OF TWO PRIOR AGGRA-
VATED ASSAULT CONVICTIONS.

A. THE DENIAL OF PRETRIAL
NOTICE OF THE STATE’S IN-
TENT TO INTRODUCE APPEL-
LANT’S PRIOR AGGRAVATED
ASSAULT CONVICTIONS VIO-
LATED MISSISSIPPI LAW.

B. THE DENIAL OF PRETRIAL
NOTICE OF THE STATE’S IN-
TENT TO INTRODUCE APPEL-
LANT’S PRIOR AGGRAVATED
ASSAULT CONVICTIONS VIO-
LATED THE EIGHTH AND FOUR-
TEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION.

1 35. In this issue, Jerome argues at length
that the State committed reversible error in
failing to provide him with pre-trial notice
that it would be relying on the prior violent
felony aggravating circumstance, or that it
would present evidence concerning his prior
aggravated assault convictions to support
that aggravating circumstance, even though
appellant filed a pre-trial motion demanding
such notice. Jerome argues that such lack of
notice prevented his attorneys from being
prepared to challenge these convictions and
from presenting evidence of “Jerome’s pe-
ripheral role in, and Clyde’s principal respon-
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sibility for, the incident that gave rise to
these aggravated assault convictions”.

136. Jerome has offered no Mississippi
case as authority that a capital defendant is
entitled to pretrial notice that the State will
rely on the prior violent felony aggravating
factor and notice of the specific convictions
that will be offered to prove this factor. The
majority of Jerome’s authority espouses only
the requirement that Mississippi law re-
quires a defendant, who is to be tried as an
habitual offender or pursuant to some other
sentence-enhancement statute, to be given
notice in the indictment of the previous con-
victions that will be relied upon by the State
to support the sentence enhancement. See
Lacy v. State, 629 So.2d 591, 595 (Miss.1993);
Benson v. State, 551 S0.2d 188, 195-96 (Miss.
1989).

137. This Court in Williams v. State, 445
So.2d 798 (Miss.1984), held that a capital
murder indictment need not inform the de-
fendant as to which aggravating factors the
prosecution might rely on in seeking the
death penalty. The Court in Williams held
that:

The major purpose of an indictment is to
furnish the accused such a description of
the charges against him as will enable him
to adequately prepare his defense. West-
moreland v. State, 246 So.2d 487 (Miss.
1971); Woods v. State, 200 Miss. 527, 27
So.2d 895 (1946). Thus, all that is re-
quired in this regard is a concise and clear
statement of the elements of the crime
charged. Love v. State, 211 Miss. 606, 52
So.2d 470 (1951). Nothing more is re-
quired.

We believe that the fact that our capital
murder statute lists and defines to some
degree the possible aggravating circum-
stances surely refutes the appellant’s con-
tention that he had inadequate notice.
Anytime an individual is charged with
murder, he is put on notice that the death
penalty may result. And, our death penal-
ty statute clearly states the only aggrava-
ting circumstances which may be relied
upon by the prosecution in seeking the
ultimate punishment. In our opinion,
Williams received adequate notice.
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Williams, 445 So.2d at 804-05 (footnote omit-
ted). The Williams Court also rejected com-
parisons to the habitual offender statutes and
Unif.Crim. R. Cir. Ct. P. 6.04. See Williams,
445 So.2d at 805, n. 1.

[2] 138. However, this Court finds that
Jerome was given pretrial notice that the
State intended to rely on the prior-violent-
felony aggravating circumstance. On June
10, 1993, the State filed two documents with
the circuit clerk’s office, each entitled “Notice
of Aggravating Circumstances”. The style of
one document read “State of Mississippi v.
Jerome Pete Smith” while the other was
styled “State of Mississippi v. Clyde Wendell
Smith”. Although there was one filed for
each of the brothers, the body of both docu-
ments read, “Comes now the State of Missis-
sippi and gives the Defendant, Clyde Wen-
dell Smith, notice ...” This was an apparent
clerical error, and one Jerome’s attorneys
tried to take advantage of at trial. Prior to
the sentencing phase, the following colloquy
took place:

MR. JONES: Your Honor, before we get
to that with respect to Jerome Smith there
was a motion for and it was granted with
respect to and there was a notice of aggra-
vating circumstances presented by the dis-
trict attorney’s office that didn’t say any-
thing about Jerome Pete Smith, talked
about Clyde Smith, so there were—there
was no notice of aggravating circumstances
as to—

THE COURT: Well, Mr. Jones, that’s a
noble try. I think that puts you on notice
sufficiently.

The Court holds that the trial court was
correct in finding that Jerome had adequate
notice. Two documents were filed, one
styled “State v. Jerome Pete Smith”, and
even though the body contained Clyde’s
name, the aggravators listed in the docu-
ments were not exactly the same. Clyde had
the additional aggravator of “the capital of-
fense was committed by a person under a
sentence of imprisonment”. Jerome’s attor-
ney should have known or at least inquired
as to whether the name Clyde in the body of
the document was in error. There was suffi-
cient time prior to trial to investigate the

A-067



SMITH v. STATE

Miss. 297

Cite as 724 So.2d 280 (Miss. 1998)

matter. This Court finds this issue to be
without merit.
III. THE JURY’S DEATH-SEN-

TENCING VERDICT WAS LEGAL-
LY INADEQUATE BECAUSE THE
JURORS FAILED TO FIND THAT
JEROME SMITH HIMSELF
KILLED, INTENDED TO KILL,
ATTEMPTED TO KILL, OR CON-
TEMPLATED THAT LETHAL
FORCE WOULD BE USED, AND
BECAUSE THERE WAS INSUFFI-
CIENT EVIDENCE TO SUPPORT
SUCH FINDINGS.

139. In this issue, Jerome correctly states
that Miss.Code Ann. § 99-19-101(7) (1994)
forbids a jury from imposing a death sen-
tence, unless it makes a written finding that
“the defendant actually killed”, “the defen-
dant attempted to kill”, “the defendant in-
tended that a killing take place”, or “the
defendant contemplated that lethal force
would be employed”. The United States Su-
preme Court in Enmund v. Florida, 458 U.S.
782, 102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982),
held that such a finding is also required by
the Eighth Amendment to the United States
Constitution.

[3]1 140. In the case sub judice, when the
jury returned the separate verdicts at the
conclusion of the sentencing phase, the En-
mund findings, with respect to Jerome, read
as follows:

We, the jury, as to Jerome Pete Smith,

unanimously find from the evidence be-

yond a reasonable doubt that the following
facts existed at the time of the commission
of the capital murder:

1) that the defendants actually killed

Johnny Smith;

2) that the defendants intended the killing

of Johnny Smith take place; and

3) that the defendants contemplated that

lethal force be employed.

(emphasis added).

141. Jerome argues that inasmuch as the
verdict contained the word “defendants” and
not “defendant” that the jury failed to make
an individual finding that Jerome personally
either killed, intended to kill, or contemplat-
ed the use of lethal force, and therefore, the

resulting death sentence violated the Eighth
and Fourteenth Amendments, as well as the
holding in Enmund v. Florida, 458 U.S. 782,
102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982), and
the laws of this state. Jerome argues that
when the jury used the word “defendants” it
meant to convey that these findings applied
to one or the other of the two defendants, but
not necessarily both. Jerome maintains that
since the jury used the word “defendants”
there was no individualized finding as to his
culpability, and therefore the sentence should
be reversed.

[4]1 T42. The State first argues a proce-
dural bar. The jury’s verdict was copied
directly from this sentencing instruction.
Neither Jerome nor Clyde objected to In-
struction S-1, to the form of the verdict at
trial, or in their motions for new trial. Ac-
cordingly, the State argues that this claim
has been waived and cannot be raised for the
first time on appeal. Ballenger v. State, 667
So0.2d 1242, 1259 (Miss.1995); Foster v. State,
639 So.2d 1263, 1270 (Miss.1994); Mitchell v.
State, 609 So.2d 416, 422 (Miss.1992); Moa-
wad v. State, 531 So0.2d 632, 635 (Miss.1988).

143. Jerome cites to Pinkton v. State, 481
So.2d 306 (Miss.1985), to support his argu-
ment that because of the jury’s use of the
plural “defendants” there was no individual-
ized finding as to his culpability as required
by Miss.Code Ann. § 99-19-101(7) (1994).
In Pinkton, the defendant pled guilty to capi-
tal murder, the killing having occurred dur-
ing an attempted armed robbery. A sen-
tencing trial was then held, and the death
penalty imposed. The jury failed to make a
separate finding of culpability as required
under Miss.Code Ann. § 99-19-101(7), but
instead “embarked directly upon the framing
of findings relating to the aggravating cir-
cumstances”. Pinkton, 481 So.2d at 309.

1 44. The question presented to this Court
was “whether such an explicit finding is in-
dispensable or whether it can be implied
from the other findings or from the plea of
guilty in the guilt phase”. Id. In answering
the question, the Court stated that its deci-
sion was to be controlled by the statute and
not by federal constitutional considerations,
and that the statute was not ambiguous. “A
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separate, explicit and written jury finding in
accordance with the subsection is indispens-
able to the valid imposition of the death
penalty.” Id. at 310.

1 45. The State in Pinkton argued alterna-
tively that Pinkton was procedurally barred
from raising the issue on appeal, since there
was no contemporaneous objection to the
judge’s failure to instruct the jury on the
requirement for a § 99-19-101(7) finding.
This Court found the argument without mer-
it, stating:

Although a more complete instruction

might have prevented the jury’s omission,

that omission is nonetheless an event legal-
ly distinet from the judge’s failure to in-
struct. The jury’s obligation in this mat-
ter, is after all, independently imposed by
the statute without reference to any action
by the judge. Once this is understood, the
state’s argument immediately faLls[fails].

Pinkton could raise no objection to the

jury’s dereliction until after its verdict was

rendered, and then it was too late.

Id. at 310.

146. The case at bar differs from Pinkton
in that the jury was instructed to return
separate written findings as required by
§ 99-19-101(7) for both Jerome and Clyde,
and it did so. The only real issue that must
be resolved is whether the jury’s use of the
plural “defendants” somehow made the find-
ing invalid.

147. A somewhat similar argument, as Je-
rome makes here, was made in Conner v.
State, 632 So.2d 1239, 1277 (Miss.1993).
There Conner sought reversal because in
listing the aggravating circumstances in its
written verdict, the jury included the word
“whether” before each aggravating factor
listed. Conner argued “that the jury’s use of
the word ‘whether’ at the beginning of each
clause indicate[d] that the jury merely ‘par-
roted’ the jury instruction and failed to en-
gage in the mandatory fact-finding process”.
Conner, 632 So.2d at 1277. This Court, in
rejecting Conner’s argument, stated:

Conner doomed this assignment of error

before he ever raised it by failing to object

to the verdict’s form at trial. But, even if
the objection were preserved, it has not
merit. No one can reasonably conclude,
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on grounds that the word “whether” re-
peatedly appears in the verdict, that the
jury did not fulfil its fact-finding duties.
The verdict would certainly win no gram-
mar award, but its meaning is perfectly
clear. The jury found that all five aggra-
vating circumstances existed and that the
aggravating circumstances carried more
weight than did mitigating circumstances.

Id. (internal citations omitted).

148. A similar argument can be made
here. Sentencing Instruction S-1 informed
the jury that it was to return separate ver-
dicts for Jerome and Clyde. S-1 read in
part:

The verdict you return must be written on

a separate sheet of paper signed by the

foreman. Your verdict should be written

in one of the following forms:

1. We, the Jury, as to Jerome Pete
Smith, unanimously find from the evi-
dence beyond a reasonable doubt that
the following facts existed at the time of
the commission of the capital murder:

(List or itemize all facts found, if any,
from the list under Section A of this
instruction which you unanimously agree
exist in this case beyond a reasonable
doubt.)

Section A of the instruction read as follows:

To return the death penalty in this case
you must first unanimously find from the
evidence beyond a reasonable doubt that
one or more of the following facts existed:

1. That the Defendants actually killed
Johnny Smith; or

2. That the Defendants intended the
killing of Johnny Smith take place; or

3. That the Defendants contemplated
that lethal force would be employed.

149. The plural “Defendants” was used in
S-1 because one instruction was submitted
for both defendants. The jury when writing
the separate verdicts for Jerome and Clyde
copied the wording as it was written in the
instruction. This does not mean that the
jury did not make an individualized finding
as to each defendant. What it does show is
that the jury determined that each of the
three factors applied equally to both Jerome
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and Clyde. The jury clearly intended these
factors to apply to Jerome as it prefaced this
section of its verdict with the words “as to
Jerome Pete Smith”.

150. Jerome goes on to argue that aside
from the allegedly fatal flaw in the jury’s
verdict, there was insufficient evidence, as a
matter of law, to demonstrate beyond a rea-
sonable doubt Jerome’s culpability under
§ 99-19-101(7) and Enmund.

151. This Court’s standard of review of a
jury’s findings under Enmund and Miss.
Code Ann. § 99-19-101(7) was set out in
Abram v. State, 606 So.2d 1015, 1041-42
(Miss.1992), as follows:

On appeal, “we review the evidence and all

reasonable inferences which may be drawn

therefrom in the light most consistent with
the verdict. We have no authority to dis-
turb the [jury] verdict short of a conclusion
on our part that upon the evidence, taken
in the light most favorable to the verdict,
no rational trier of fact could have found
the fact at issue beyond a reasonable

doubt.” White v. State, 532 So.2d 1207,

1220 (Miss.1988). This is the guide for

testing the legal sufficiency of the evidence

to support a finding under § 99-19-

101(7). ...

[5]1 152. The question that must be an-
swered here is whether there was sufficient
evidence presented at trial to support, as to
Jerome, a finding that he killed, intended a
killing to take place, or contemplated that
lethal force would be used. “Mississippi by
statute requires more in the felony-murder
scenario than major participation and reck-
less indifference to the value of human life.”
Abram, 606 So.2d at 1042. See also Carr v.
State, 655 So.2d 824, 839 (Miss.1995). The
phrase “contemplation that lethal force will
be used” has been defined as “[wlhere, as a
part of the pre-crime planning, a defendant
includes in his plans the substantial probabil-
ity that fatal force will be employed ...”
Abram, 606 So.2d at 1043 (quoting White,
532 So.2d at 1220-21).

153. The record reveals that while Clyde
was more than likely the instigator of the
robbery in this case, Jerome was a major
participant. Henry Bryant, the boyfriend of
Dot, testified that on the day of the robbery

and murder, the brothers were at his house.
He testified that Clyde made the comment
that he was broke and needed money. Dur-
ing the conversation, Bryant stated to Clyde
that it was hard to rob someone and get
away with it. According to Bryant, Clyde
responded by saying that if you go to a small
town with few police then you can get away
with it. The robbery and murder in the case
before this Court, fit the scenario perfectly,
with the exception being that the brothers
got caught. Bryant went on to testify that
Jerome had in his possession on the day of
the murder a shiny silver revolver and Clyde
had a hunting knife. Carolyn Pearce also
testified that the brothers were carrying the
aforementioned weapons following the mur-
der.

154. The description of the weapon in
Jerome’s possession on the day of the mur-
der was that he was carrying a revolver.
The State’s forensics expert testified that the
projectiles recovered from the victim’s body
and the scene of the crime were consistent
with having been fired from a .38 caliber
revolver. Furthermore, Kevin Smith, the
victim’s son, identified Jerome in a photo-
graphic lineup several days after the murder
as the man he saw enter the store shortly
before the shooting occurred. Jerome’s fin-
gerprint and palm print were also found on a
paper bag containing a bottle of liquor sitting
on the store’s counter.

155. This Court holds that a fair-minded
juror could make a reasonable inference from
these facts that Jerome, who entered the
store armed with a revolver intent on rob-
bery, actually killed, intended that a killing
take place, or at the very least, contemplated
the use of lethal force. We, therefore, find
this issue is without merit.

IV. THE CIRCUIT COURTS IN-
STRUCTIONS TO THE JURY AT
THE SENTENCING STAGE WERE
FATALLY FLAWED.

A. THE LOWER COURT IMPROP-
ERLY DEPRIVED JEROME OF
HIS RIGHT TO FULL CONSIDER-
ATION OF ALL STATUTORY MIT-
IGATING FACTORS, WHEN IT
CHARGED THE JURY ON THE
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MITIGATING  CIRCUMSTANCE
THAT CLYDE WAS A LESSER
PARTICIPANT IN THE CRIME,
BUT DID NOT GIVE THIS IN-
STRUCTION AS TO JEROME OR
AN INSTRUCTION ON THE SUB-
STANTIAL-DOMINATION MITI-
GATING FACTOR.

156. Jerome argues that his attorneys
sought a sentencing phase instruction that
would have told jurors to consider the statu-
tory mitigating factors of whether appellant
“acted under extreme duress or under the
substantial domination of another person”
and whether Jerome “was an accomplice in
the capital offense committed by another
person and his participation was relatively
minor”. Jerome states that the trial court
refused to give these charges to the jury.
Jerome argues that there was sufficient evi-
dence from which a reasonable juror might
have determined that both of these mitigat-
ing factors applied to Jerome.

[6] 157. This issue is without merit. Al-
though Jerome did submit an unnumbered
instruction to the trial court concerning these
two mitigating factors, the record shows that
the word “withdrawn” was written across the
first page of the instruction. Jerome may
not object for a failure to instruct the jury on
these mitigating factors when he withdrew
the submitted instruction.

[7]1 158. There was no record of any
mention of mitigating factors by Jerome’s
attorneys. In fact, the only mention of ei-
ther of these two mitigating factors was the
following comment by Clyde’s attorney:

MR. STUCKEY: Well, Judge, aren’t our
mitigating circumstances exactly the same?
I don’t think it’s going to create much of a
problem. The age, accomplice one, and
the no. 4, the general catch-all phrase. We
ain’t got any proof about strain, duress,
and all that garbage. We're going to have
to take that out.

There was no objection at this time by Je-
rome, nor did he ever ask the trial court to
instruct the jury on these mitigating factors.
The trial court had no duty to instruct the
jury sua sponte. Conmner v. State, 632 So.2d
1239, 1254 (Miss.1993).
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B. JUDGE EVANS ERRED IN RE-
FUSING TO CHARGE THE JURY
ON SPECIFIC NONSTATUTORY
MITIGATING CIRCUMSTANCES.

[8] 159. Jerome argues that at the sen-
tencing phase, the trial court erred in not
instructing the jury as to certain specific
nonstatutory mitigating factors concerning
Jerome. These mitigating factors were set
out in the same instruction discussed above
that was marked withdrawn.

160. The only mention of these factors by
Jerome’s attorney at trial was during a dis-
cussion of what evidence could be presented
at the sentencing phase. When these miti-
gating factors were mentioned, the trial
court, after consulting Miss.Code Ann. § 99—
19-101, stated that Jerome could present
evidence and argue to the jury any mitigat-
ing factors that he wanted, but unless they
were statutory mitigators they would not be
listed in the jury instruction. Instead, the
trial court gave the jury the general catch-all
instruction which read:

Consider the following elements of mitiga-

tion in determining whether the death pen-

alty should not be imposed:
3. Any other matter, any other aspect
of the Defendants, Clyde Wendell
Smith’s or Jerome Pete Smith’s, charac-
ter or record, and any other circum-
stance of the offense brought to you
during the trial of this cause which you,
the Jury, deem to be mitigating on be-
half of the Defendants, Clyde Wendell
Smith or Jerome Pete Smith.
And any other mitigating circumstances
which you the jury wich [sic] to consider
even though they are not set forth
above.

161. “This Court long has accepted the use
of a ‘catch-all’ to encompass any mitigating
circumstances not specifically enumerated
under Miss.Code Ann. § 99-19-101(6).”
Jackson v. State, 684 So.2d 1213, 1238 (Miss.
1996); Carr v. State, 655 So.2d 824, 854
(Miss.1995); Neal v. State, 451 So.2d 743,
760-61 (Miss.1984); Gray v. State, 375 So.2d
994, 1003-1004 (Miss.1979). Accordingly, Je-
rome cannot complain that he was not afford-
ed the opportunity to instruct the jury to
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consider his impoverished and traumatic
childhood as mitigating factors.

C. BECAUSE ROBBERY WAS AN
ELEMENT OF THE OFFENSE OF
CAPITAL MURDER, ITS ADDI-
TIONAL USE AS AN AGGRAVA-
TING CIRCUMSTANCE WAS IM-
PERMISSIBLY DUPLICATIVE
AND CONTRAVENED THE NAR-
ROWING REQUIREMENT OF
THE EIGHTH AMENDMENT TO
THE UNITED STATES CONSTITU-
TION.

[91 962. Jerome asserts that the trial
court erred in allowing the State to use the
aggravating circumstance of a murder com-
mitted during the course of an armed rob-
bery. He argues that the use of the “felony-
murder” aggravating circumstance in a felo-
ny-murder case is impermissibly duplicative,
and in violation of the narrowing require-
ment of the Eight Amendment to the United
States Constitution. Jerome cites to State v.
Middlebrooks, 840 S.W.2d 317 (Tenn.1992);
Engberg v. Meyer, 820 P.2d 70, 87 (Wyo.
1991); Furman v. Georgia, 408 U.S. 238, 92
S.Ct. 2726, 33 L.Ed.2d 346 (1972); and Arave
v. Creech, 507 U.S. 463, 113 S.Ct. 1534, 123
L.Ed.2d 188 (1993).

163. This so-called “doubling up” argu-
ment, which states that the use of the rob-
bery aggravating circumstance in a robbery-
murder case, does not genuinely narrow the
class of defendants eligible for the death
penalty, has consistently been rejected by
this Court. See Ballenger, 667 So.2d at
1260-61; Pinkney v. State, 538 So.2d 329,
358-59 (Miss.1988), wacated on other
grounds, 494 U.S. 1075, 110 S.Ct. 1800, 108
L.Ed.2d 931 (1990); Jones v. State, 517 So.2d
1295, 1300 (Miss.1987), wvacated on other
grounds, 487 U.S. 1230, 108 S.Ct. 2891, 101
L.Ed2d 925 (1988) overruled on other
grounds by Willie v. State, 585 So.2d 660
(Miss.1991). In Ballenger, the Court stated,
“[t]he ‘narrowing’ of the class of death eligi-
ble offenders has been done legislatively in
Mississippi under Miss.Code Ann. § 97-3—
19(2) (1972 & Supp.1994).” Ballenger, 667
So.2d at 1261. See also Lowenfield .
Phelps, 484 U.S. 231, 108 S.Ct. 546, 98

L.Ed.2d 568 (1988).
merit.

D. THE TRIAL JUDGE’S INSTRUC-
TIONS IMPROPERLY LED JU-
RORS TO BELIEVE DEATH WAS
THE APPROPRIATE SENTENCE
IF AGGRAVATING AND MITI-
GATING CIRCUMSTANCES
WERE IN EQUIPOISE.

[10] T64. Jerome takes exception to the
following language in sentencing instruction
S-1:

If you find from the evidence that one or
more of the preceding elements of mitiga-
tion exists, then you must consider wheth-
er it (or they) outweigh(s) or overcome(s)
the aggravating circumstance(s) you previ-
ously found. In the event that you find
that the mitigating circumstance(s) do not
outweigh or overcome the aggravating cir-
cumstance(s), you may impose the death
sentence. Should you find that the miti-
gating circumstance(s) outweigh or over-
come the aggravating circumstance(s), you
shall not impose the death sentence.

Jerome, citing White v. State, 322 Md. 738,
589 A2d 969, 973 (Md.1991), People .
Young, 814 P.2d 834, 839 (Colo.1991), and
Jackson v. Dugger, 837 F.2d 1469, 1473-74
(11th Cir.1988), argues that this language
“improperly created a presumption in favor
of death, in that a death sentence would
result if the jurors found the aggravating and
mitigating factors to be in equipoise”.

This issue is without

165. The State argues another procedural
bar because Jerome failed to bring the issue
before the trial court. Such a procedural bar
is supported by the record. “A trial judge
will not be found in error on a matter not
presented to him for decision.” Jones w.
State, 606 So.2d 1051, 1058 (Miss.1992) (cit-
ing Crenshaw v. State, 520 So.2d 131, 134
(Miss.1988)). See also Ballenger, 667 So.2d
at 1259; Foster v. State, 639 So.2d 1263, 1270
(Miss.1994); Mitchell v. State, 609 So.2d 416,
422 (Miss.1992).

166. Not only is this issue procedurally
barred, it is without merit as well, as identi-
cal arguments have been consistently reject-
ed by this Court. In Dawis v. State, 660
So.2d 1228 (Miss.1995), the Court held:
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Davis’ second contention is foreclosed by
this Court’s recent decision in Conner v.
State, 632 So.2d 1239 (Miss.1993); cert.
denied, ..., 513 U.S. 927, 115 S.Ct. 314,
130 L.Ed.2d 276 (1994). Conner, like
Davis, argued “that a proper instruction
would permit imposition of the death pen-
alty only where the jury finds that aggra-
vating circumstances outweigh mitigating
circumstances, not vice versa”. Conner,
632 So.2d at 1278. See also Shell v. State,
554 So.2d 887, 904 (Miss.1989), rev’d on
other grounds, 498 U.S. 1, 111 S.Ct. 313,
112 L.Ed.2d 1 (1990); Jordan v. State, 365
So0.2d 1198, 1206 (Miss.1978), cert. denied,
444 T.S. 885, 100 S.Ct. 175, 62 L.Ed.2d 114
1979); Gray v. Lucas, 677 F.2d 1086,
1105-06 (5th Cir.1982), cert. denied, 461
U.S. 910, 103 S.Ct. 1886, 76 L.Ed.2d 815
(1983). We rejected this argument in Con-
ner, and today, we find no reason to vary
from our holding in Conner. Accordingly,
Davis merits no relief on this issue.

Davis, 660 So.2d at 1245. See also Doss v.
State, No. 93-DP-00509-SCT, 709 So.2d 369,
1997 WL 770606 (Miss. Dec.15, 1997) (Identi-
cal language complained about here found to
be acceptable.)

167. The sentencing instruction com-
plained of in the case at bar does not create a
presumption of death nor does it require the
sentencing jury to return a verdict of death if
mitigating and aggravating factor are equi-
poise. This Court finds this issue lacking
merit.

V. THE PROSECUTOR ENGAGED IN
MISCONDUCT BY MAKING NU-
MEROUS IMPROPER COMMENTS
DURING HIS CLOSING ARGUMENT
AT THE SENTENCING STAGE.

1 68. Jerome takes issue with several state-
ments made by the prosecution during its
sentencing phase closing argument. He con-
tends that the comments were improper and
highly prejudicial, and when considered as a
whole, require reversal.

[11] 169. Once again, the record reveals
no objection by the defense to any of these
statements. As was recently reiterated by
this Court in Davis v. State, 660 So.2d 1228
(Miss.1995), “[a] contemporaneous objection
must be made to allegedly erroneous com-
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ments made during closing argument or the
point is waived.” Id. at 1251 (citing Foster v.
State, 639 So.2d at 1289; Gray v. State, 487
So0.2d 1304 (Miss.1986); Shavers v. State, 455
So.2d 1299 (Miss.1984)).

[12] 170. Not only was this issue not
preserved for appeal, it is also without merit.
First, Jerome contends that the prosecutor
spoke of the importance of the sentence on
the victim’s family, suggesting that these sur-
vivors desired the death sentence be im-
posed. The record does not bear out this
contention. Nowhere does the prosecutor
encourage the jury to impose the death pen-
alty because it is important to the victim’s
survivors. Instead, the prosecutor points out
to the jury that the case involves real people,
not just exhibits. Given the wide latitude
generally afforded counsel in closing argu-
ment, taken together with the failure to ob-
ject, this claim must fail. See Hansen .
State, 592 So.2d 114, 13940 (Miss.1991);
Johmson v. State, 416 So0.2d 383, 392 (Miss.
1982); Gray v. State, 351 So.2d 1342, 134647
(Miss.1977).

[13] T71. Next, Jerome argues that the
prosecutor misinformed the jury as to the
law by telling it that since it had already
returned a guilt phase verdict of capital mur-
der against Jerome, that it necessarily in-
cluded the death-penalty culpability findings
that he actually killed, intended to kill, at-
tempted to kill, or contemplated lethal force
would be used. Again, Jerome misstates the
prosecutor’s comments. Instead, the prose-
cutor stated that by returning a guilty ver-
dict against both Jerome and Clyde, the jury
had already determined that at least one of
the two brothers had such culpability.
Again, given the wide latitude generally giv-
en counsel in closing argument, taken togeth-
er with the failure to object, this claim must
fail. Hansen, 592 So.2d at 139—40.

[14] 172. Next, Jerome argues that the
assistant district attorney commented to the
jury that he had personal knowledge of the
seriousness of Jerome’s prior convictions.
Again, Jerome misrepresents the prosecu-
tor’s comment. At one point during closing
argument the prosecutor asked the jury to
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consider the level of Jerome’s previous con-
victions and the level of the offense for which
he was now being tried. He then stated,
“Please consider the level of the offense. I
beg you to do that. Capital murder. This is
not a pair of brass knuckles, some street
person. I tried the case, and it wasn’t a
street person.” In making this comment the
prosecutor is clearly referring to the case at
bar and not Jerome’s previous convictions.
As previously stated, given the wide latitude
generally given counsel in closing argument,
taken together with the failure to object, this
claim must fail. Hansen, 592 So.2d at 139-
40.

[15] 173. Jerome contends that he was
highly prejudiced by arguments of the prose-
cutor of the special heinousness of the mur-
der. The alleged prejudicial arguments that
the vietim was shot in the back while fleeing
from his assailant after having been struck
by another bullet is not supported by the
record. Instead, the prosecutor set out a
possible scenario in an attempt to rebut ar-
guments made during closing arguments by
the defense that this was not a “bad” mur-
der. As previously stated, given the wide
latitude generally given counsel in closing
argument, taken together with the failure to
object, this claim must fail. Hamnsen, 592
So.2d at 139-40.

[16] T74. Lastly, Jerome contends that
the prosecutor improperly urged the jury to
determine one defendant’s punishment in
part based on the sentence it imposed on the
other. Again, Jerome completely misstates
the record. During the State’s rebuttal clos-
ing arguments at the sentencing phase, the
prosecutor made the following comment
which, in his brief, Jerome takes the single
phrase, “something less than” out of context:

And somehow or another there is a differ-

ence between planning and doing. I don’t

understand that, that he went on to say
that there’s a difference in a degree of
meanness and that Clyde somehow or an-
other deserves less punishment than Pete.

Is he saying that if you for some reason or

another decide that Pete should not suffer

the death penalty that Clyde should get
something less than that? No, that
doesn’t wash. No, ma‘am.

175. In making this comment, the prosecu-
tor is telling the jury it can give Clyde the
death penalty, even if it decides to give Je-
rome life imprisonment. The prosecutor
does not, as Jerome suggests, tell the jury
that since Jerome was the probable trigger-
man, that if Jerome does not get the death
penalty, neither can Clyde.

176. None of these comments to which
Jerome now complains were so prejudicial,
either individually or cumulatively, as to re-
quire reversal. Accordingly, this Court finds
this issue to be both waived for failure to
make a contemporaneous objection and with-
out merit.

V1. THE DEATH PENALTY IS A DIS-
PROPORTIONATE PUNISHMENT
IN LIGHT OF THE GRAVE UNCER-
TAINTY AS TO WHETHER JE-
ROME SMITH ACTUALLY KILLED
THE VICTIM AND OTHER DISTIN-
GUISHING FEATURES OF THIS
CASE.

[17] 977. In this issue, Jerome main-
tains that his sentence of death is “dispro-
portionate to the penalty imposed in similar
cases, considering both the crime and the
defendant”.  Miss.Code Ann. § 99-19-
105(3)(c) (1994). Jerome cites Reddix v.
State, 547 So.2d 792, 795 (Miss.1989) and
Bullock v. State, 525 So.2d 764, 770 (Miss.
1987), to argue, inter alia, that since it was
not conclusively proven that he was the ac-
tual triggerman a reversal of his death sen-
tence is justified in this case.

178. Jerome argues that there was also
compelling mitigating evidence presented at
trial which showed that Jerome was under
the substantial domination of his older broth-
er, Clyde, with respect to the robbery of the
victim’s store and other actions engaged in
by the two brothers. Jerome claims he suf-
fered an impoverished, traumatic childhood
as the last of nine children, since he was
raised by siblings because his father was
institutionalized in an insane asylum and his
mother worked as a maid to save the family
from starvation. Jerome urges this Court
that “in light of these factors, a death sen-
tence for this 20-year old African—American
youth is disproportionate under Miss.Code
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Ann. § 99-19-105, and thus should not be
upheld”.

179. The State argues that Reddix and
Bullock are distinguishable from the case sub
judice and are inapplicable. The State urges
this Court to hold the death penalty was not
disproportionate to the crime in this case
considering the circumstances and Jerome’s
character.

1 80. In both Reddix and Bullock, a plural-
ity of this Court found the death penalty to
be disproportionate and remanded the case
for the imposition of a life sentence. At the
time of the trial in those cases Ewmund v.
Florida had not yet been decided.

181. In Reddix, the appellant was eighteen
years of age at the time of the crime and
suffered from mental illness and mild retar-
dation. Reddix and his accomplice, Larry
Jones, planned to rob Arthur Weinberger.
Reddix distracted Weinberger while Jones
hit him with a wrench. This Court in finding
Reddix’ sentence of death to be dispropor-
tionate discussed the holding in Bullock:

Our proportionality decision in Bullock,

rested on the fact that, with only two

exceptions, “no capital defendant has had a

death sentence affirmed in this state where

the sole finding was that he contemplated
that lethal force would be used”. Bullock,

525 So.2d at 770. We also noted that

Bullock’s accomplice, the actual killer, had

received a life sentence, a point reinforcing

our determination that justice required fix-
ing Bullock’s sentence at life imprison-
ment. Id. The same is true here.

* % * £ * £

Accordingly, we hold that Reddix’ death

sentence is disproportionate to the penalty

imposed in similar capital cases, consider-

ing both the crime and the appellant.
Reddix, 547 So.2d at 794-95.

182. This Court has affirmed death sen-
tences where the appellants were not the
actual killers. In Stringer v. State, 454 So.2d
468 (Miss.1984), cert. denied, 469 U.S. 1230,
105 S.Ct. 1231, 84 L.Ed.2d 368 (1985), String-
er, while not the actual triggerman, “was the
instigator, the planner, the master-mind, and
the one who directed the entire occurrence.
According to the testimony of the two partici-
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pants, the attempted armed robbery and the
killing would not have occurred had it not
been for appellant.” Stringer, 454 So.2d at
479. In Leatherwood v. State, 435 So.2d 645
(Miss.1983), this Court affirmed Leather-
wood’s sentence of death although he did not
do the actual killing. This Court found it
sufficient that Leatherwood “planned,
schemed, and ultimately physically subdued
the victim by choking him with a rope, while
another stabbed and bludgeoned the victim
to death.” Leatherwood, 435 So.2d at 656.

183. More recently in Ballenger v. State,
667 So.2d 1242 (Miss.1995), the jury’s sen-
tence of death was unanimously affirmed by
this Court even though Ballenger was not
even present when the actual robbery and
beating that resulted in the victim’s death
took place. In affirming, the Court held,
“like Stringer and Leatherwood, [Ballenger]
instigated and planned the robbery of Ellis.
Her actions secured others to kill.” Id. at
1268.

1 84. The case at bar can be distinguished
from all the above cited cases, in that the
evidence presented at trial shows that Je-
rome, more than likely, was the triggerman.
Henry Bryant, the boyfriend of Dot, testified
that on the day of the robbery and murder,
the brothers were at his house. He testified
that Clyde discussed how to commit a rob-
bery without getting caught. Bryant went
on to testify that Jerome had in his posses-
sion on the day of the murder a shiny silver
revolver. Carolyn Pearce also testified that
Jerome was carrying a revolver following the
murder. This testimony shows that Jerome
had a revolver prior to and following the
murder, and evidence showed that the victim
was probably killed with a revolver.

185. As for Jerome’s contention that he
was under the substantial domination of
Clyde when these crimes were committed,
there is absolutely no evidence in the record
to support this contention. What the evi-
dence does show is that Jerome had a revolv-
er on the night of the murder and that the
victim was killed with a revolver. The evi-
dence also shows that Jerome was in the
liquor store on the night of the murder,
because his palm print and fingerprint was
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found on a bag containing a bottle of liquor
sitting on the counter.

186. This Court distinguishes this case
from Reddix and Bullock because here Je-
rome’s co-defendant was also sentenced to
death. And, unlike Reddix, there is no evi-
dence that Jerome suffered from any mental
illness or retardation.

187. After considering all the circum-
stances, the Court finds that the death penal-
ty was not disproportionate in this case.

VII. THE TRIAL COURT ERRED IN
PERMITTING JEROME SMITH TO
VETO HIS ATTORNEYS’ SEVER-
ANCE MOTION, WHICH THE
COURT HAD ALREADY GRANTED,
AND ORDERING THAT HE BE
TRIED JOINTLY WITH HIS CODE-
FENDANT ALTHOUGH SUCH A
JOINT TRIAL WAS SEVERELY
DAMAGING TO JEROME’S DE-
FENSE.

A. JEROME WAS ENTITLED TO
BE TRIED SEPARATELY FROM
HIS CODEFENDANT UNDER
MISSISSIPPI  AND FEDERAL
LAW.

B. THE CIRCUIT COURT ERRED
IN RESCINDING ITS SEVER-
ANCE ORDER AND PERMITTING
JEROME SMITH TO OVERRIDE
HIS ATTORNEYS’ DECISION TO
OBTAIN A SEVERANCE, BE-
CAUSE THIS DETERMINATION
WAS ONE THAT TRIAL COUN-
SEL, AND NOT THE CLIENT,
WAS AUTHORIZED TO MAKE.

188. The attorneys for both Jerome and
Clyde filed motions for severance which were
granted by the trial court. At a subsequent
pre-trial hearing the trial court was informed
that, against the advice of their attorneys,
both Jerome and Clyde desired to be tried
together. After Jerome and Clyde had been
thoroughly questioned on the matter, the
trial court rescinded the earlier order of sev-
erance allowing the brothers to be tried
jointly. The trial judge indicated at that
time that upon conviction the brothers would
be given the option of have the sentencing
phase heard separately.

[18] 189. Jerome now argues that the
trial court committed reversible error in al-
lowing him to override the advice of his
attorney and in rescinding the order of sev-
erance. He contends that he was severely
prejudiced by the joint trial, both in the guilt
phase and the sentencing phase of the trial.
He contends that whether to ask for a sever-
ance is a tactical decision over which the
defense attorney, not the defendant, has the
ultimate control. Furthermore, he argues,
that under Mississippi law, a defendant in a
capital case has an absolute right to a sepa-
rate trial from that of a codefendant. To
support his argument Jerome cites to Rule
4.04 of the Uniform Criminal Rules of Circuit
Court Practice which provides that “[t]he
granting or refusing of severances of defen-
dants in cases not involving the death penalty
shall be in the discretion of the trial judge”.
He points out that there are no reported
death penalty cases in Mississippi, under the
state’s modern capital punishment statute,
involving a multi-defendant trial.

190. Jerome argues that in non-capital
cases the refusal to grant a severance is
reversible error if it prejudices the defendant
at trial, citing Duckworth v. State, 477 So.2d
935, 937 (Miss.1985) and Price v. State, 336
So.2d 1311, 1312 (Miss.1976). This prejudice
occurs where there is a conflict of interest
among the codefendants, especially where
the defenses of the accused and his codefend-
ant are antagonistic. Hawkins v. State, 538
So.2d 1204, 1207 (Miss.1989). See also Till-
mom v. State, 606 So.2d 1103, 110607 (Miss.
1992).

191. The State suggests that this issue is
one of first impression in this State. It is the
State’s contention that the record shows that
Jerome was fully aware of the consequences
of being tried with Jerome, and he still made
that decision. The State maintains that Je-
rome cannot now complain of a decision or
tactic that he personally asserted at trial, and
he should be barred from raising this claim
on appeal.

192. Miss.Code Ann. § 99-15-47 (1994)
provides for severance as follows:

Any of several persons jointly indicted for
a felony may be tried separately on mak-
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ing application therefor, in capital cases,
before the drawing of any special venire
which is summoned to appear on the day
the case is set for trial and in other cases,
before arraignment.
(emphasis added). Nothing in this statute
requires that persons jointly indicted for cap-
ital murder, where the state intends to seek
the death penalty, must be tried separately.
The statute only provides that co-indictees
may be tried separately, at the trial court’s
discretion, when a motion for severance is
timely filed. It is Rule 4.04 of the Uniform
Criminal Rules of Circuit Court Practice
which takes this discretion away from the
trial court in cases involving the death penal-
ty. Rule 4.04 reads:
The granting or refusing of severances of
defendants in cases not involving the death
penalty shall be in the discretion of the
trial judge.
The court may, on motion of the state or
defendant, grant a severance of offenses
whenever:
(1) If before trial it is deemed appropri-
ate to promote a fair determination of
the defendant’s guilt or innocence of
each offense; or
(2) If during trial, upon the consent of
the defendant, it is deemed necessary to
achieve a fair determination of the de-
fendant’s guilt or innocence of each of-
fense.

193. This rule does not say that there
must be a severance in all cases involving the
death penalty, only that if a motion for sever-
ance is filed, the trial court has no discretion
and instead must grant the requested sever-
ance. The Rule does not require the trial
court to sua sponte grant a severance where
there has been no motion for severance filed,
especially when the defendant wishes to be
tried together with his co-defendant. Je-
rome provides no authority to support his
contention that the trial court should have
refused his knowing, informed, and voluntary
request to be tried jointly with his brother
Clyde. The only Mississippi case wherein
the trial court severed the trials of jointly
indicted defendants against the wishes of one
of those defendants involves an instance
where one of the co-defendants was unavail-
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able to stand trial, so instead of continuing
the trial as to both defendants, there was a
severance. See Thompson v. State, 231 Miss.
624, 97 So.2d 227 (1957).

194. Jerome goes on to make the argu-
ment that whether to obtain a severance was
a tactical and strategic decision that his at-
torneys had the right to make, and the trial
court should not have allowed him to over-
ride his attorneys’ decision. The problem
with this argument is that the trial court did
not “allow” Jerome to override his attorneys’
decision, rather the record suggests that his
attorneys acceded to Jerome’s decision, albeit
against their better judgment. Therefore, no
absolute right to severance was impinged
upon by the trial court. None of the cases
cited by Jerome involve a factual situation
such as this. Most of the cases he cites
involve ineffective assistance of counsel
claims wherein the defendant’s attorney
made certain strategic decisions against the
defendant’s wishes, such as which witnesses
to call.

195. The case cited by Jerome which is
most closely related factually to the case at
bar is Blanco v. Singletary, 943 F.2d 1477
(11th Cir.1991), wherein the defendant and
defense counsel openly disagreed over
whether to call two witnesses, and the trial
court allowed the defendant, not his attorney,
to make that decision. The Eleventh Circuit
ruled that “[t]he decision as to which wit-
nesses to call is an aspect of trial tactics that
is normally entrusted to counsel” and “the
trial court overreached its authority” in al-
lowing the defendant to override his lawyer’s
decision. Id. at 1495. Again, this case is
distinguishable from the case sub judice.
Here, Jerome’s attorneys, although clearly
apprehensive about Jerome and Clyde being
tried together, did not openly oppose the
decision. Instead, they informed the trial
court that Jerome wanted the order of sever-
ance rescinded. While Jerome’s attorneys
did state on-the-record that they had thor-
oughly discussed the matter with Jerome and
had advised him against requesting a joint
trial, they did not try to discourage the trial
court from rescinding the order of severance
per the Smith brothers’ request.

A-077



SMITH v. STATE

Miss. 307

Cite as 724 So.2d 280 (Miss. 1998)

[19,20] T96. Jerome is correct in his ar-
gument that a defendant in a capital case has
an absolute right to a separate trial from that
of a co-defendant, as per Rule 4.04. Howev-
er, this right, as any other fundamental and
absolute right, can be waived. The Supreme
Court has held that “although the defendant
‘may conduct his own defense ultimately to
his own detriment, his choice must be hon-
ored ...”” Dumn v. State, 693 So0.2d 1333,
1340 (Miss.1997) (quoting Godinez v. Moran,
509 U.S. 389, 399400, 113 S.Ct. 2680, 125
L.Ed.2d 321 (1993)). “This Court in Metcalf
[v. State, 629 So.2d 558 (Miss.1993),] wrote of
its displeasure of defendants who would use
their right to refuse counsel in an attempt to
play a ‘cat and mouse’ game with the court,
or as some strategy to place the trial judge
in a position where ‘in moving along the
business of the court, the judge appears to be
arbitrarily depriving the defendant of Coun-
sel””  Dunn, 693 So.2d at 1342 (citations
omitted). The case at bar presents the
Court once again with a situation where a
defendant attempts to manipulate the judicial
process. Jerome raises as error his decision
to act against the advice of his attorneys by
demanding the motion for severance be with-
drawn.

197. Because Jerome requested a joint
trial, he essentially voluntarily made a know-
ing and informed waiver of his right to a
separate trial. This issue is without merit as
to the guilt phase.

1 98. This likewise applies to the trial court
decision to allow the sentencing phase to be
tried jointly. When it came time for the
sentencing phase, the trial court stated that
since the exact same aggravating circum-
stances applied to both Jerome and Clyde,
there would be no need for separate sentenc-
ing hearings for each brother. Jerome of-
fered no objection to this, and in fact stated
he wanted a joint sentencing hearing. Prior
to the commencement of the sentencing hear-
ing, the following statements were placed on
the record:

MR. STUCKEY: Once again, Your Hon-

or, for and on behalf of Clyde Smith, we

have discussed the pros and cons of a joint
sentence hearing, and feel that it is in the
best interest of Clyde Smith to have sepa-

rate sentence hearings. We discussed that
many times over the last month or so and
in particularly the last few days and more
in particularly last night because there are
some differences between he and his
brother that perhaps would work against
him at trial if it was a joint sentencing
trial, so once again, it is against our better
judgment that we conduct a joint sentenc-
ing trial. However, as I understand it,
Clyde Smith is still of the opinion and
desire to have a joint sentencing trial, and
I wanted to ask him that on the record so
we can make sure that [sic] where we are.

MR. GANDY: Your Honor, we, on behalf
of Jerome Pete Smith, Mr. Jones and I
would adopt, if the Court would allow us
to, the wording rather than be redundant
on behalf of Pete Smith.

THE COURT: No problem.

MR. GANDY: We have discussed it with
him, and I would like to ask him the same
question. Jerome Pete Smith, has Mr.
Jones and I discussed with you the circum-
stances and facts surrounding your sen-
tencing hearing?

JEROME PETE SMITH: Yes, sir.

MR. GANDY: And it is your desire,
against our advice, that you remain togeth-
er during this sentencing phase.

JEROME PETE SMITH: Yes, sir.

[21] 199. The Court holds that since Je-
rome affirmatively asked for a joint sentenc-
ing hearing, and there was no objection made
when the trial court ruled that the sentenc-
ing hearing would not be severed, this issue
is waived for the purposes of this appeal.
Ballenger, 667 So.2d at 1259; Foster v. State,
639 So.2d 1263, 1270 (Miss.1994); Mitchell v.
State, 609 So.2d 416, 422 (Miss.1992); Moa-
wad v. State, 531 So0.2d 632, 635 (Miss.1988).

1100. The non-severance of the guilt phase
of Jerome’s trial from Clyde’s did not result
in prejudice to Jerome based on the over-
whelming evidence in the record before this
Court. Because this case is to be reversed
on other grounds as to the sentencing phase,
this issue is moot. Jerome will be resen-
tenced alone; therefore, he will suffer no
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prejudice as a result of the non-severance on
remand.
VIII. JEROME SMITH’S FUNDA-
MENTAL RIGHT TO BE PRESENT
AT ALL PROCEEDINGS IN THIS
DEATH PENALTY CASE WAS VIO-
LATED WHEN THE VOIR DIRE
AND DISMISSAL OF CERTAIN JU-
RORS, A PROCEEDING INVOLV-
ING THE COURT’S RESPONSE TO
A MID-DELIBERATIONS QUES-
TION FROM THE JURY, AND A
PRETRIAL HEARING AT WHICH
HIS ORIGINAL ATTORNEY WAS
REMOVED FROM THE CASE, ALL
WERE CONDUCTED IN HIS AB-
SENCE.

1101. Jerome argues that the trial court
committed reversible error when he was not
afforded the right to be present at several
allegedly critical stages of the proceedings.
Jerome maintains that this violated his right
to confrontation and other rights guaranteed
by the Fourth, Fifth, Sixth, Eighth, and
Fourteenth Amendments to the United
States Constitution, and Article 3 of the Mis-
sissippi Constitution.

[22] 1102. The first instance Jerome ad-
dresses is when the trial judge questioned a
number of venire members outside the hear-
ing of the defendant and his attorneys. Je-
rome argues that he had the right to be
present at all trial proceedings, including
these bench conferences during voir dire.
To support his argument of reversible error,
he cites to Strickland v. State, 477 So.2d 1347
(Miss.1985), in which this Court reversed a
drug conviction where the trial court interro-
gated potential jurors in chambers outside
the presence of the defendant or defense
counsel.

1103. The State argues that these instanc-
es complained of in the present case are
factually distinguishable from Strickland in
that the trial judge interrogated the jurors at
the bench, not in chambers, and that counsel
and defendant were present in the courtroom
and failed to object. Nor was any objection
raised to the empaneling of the jury on these
or any other grounds; and therefore, the
claim is deemed waived and cannot be raised
for the first time on appeal.

724 SOUTHERN REPORTER, 2d SERIES

1104. The record reveals that while quali-
fying the jury panel the trial judge ques-
tioned potential jurors about statutory exclu-
sions and exemptions. He then questioned
the jurors about any hardships they would
face by being sequestered for approximately
a week. At this point juror Allan Goetzinger
raised his hand, and after questioning on the
record, the trial court excused him because
he had a fifteen year old daughter at home
with no one to stay with her. The trial judge
then made the following statement to coun-
sel:

THE COURT: Gentlemen, do you wish
me to tell you the reasons for these being
excused? T'll either do so now or be glad
to tell you at a later time.

To which counsel for both Jerome and Clyde
replied:
MR. JONES: Be fine, Judge.
time.
MR. STUCKEY: A later time.

At a later

1 105. The trial court then questioned juror
Malcolm Vail on the record and excused him
because he was a farmer and needed to be
planting beans. The trial court then pro-
ceeded to excuse juror William Charles
Thomas, Jr. after a discussion off the record.
The trial court then asked if there was any-
one else, and jurors Hattie Jordan, Christo-
pher Davis, and Calvin Lipsey stepped up to
the bench. After excusing those three the
trial judge asked if there were “any more
students out there who are in summer school
taking final exams this week”. In response,
jurors William Clark, Alonzo Evans, and
Amanda Montgomery approached the bench
and were excused by the trial court.

1106. At no time during these proceedings
did Jerome ever object to any of these poten-
tial jurors being excused or to the manner in
which they were questioned. Nor did he
ever ask the judge that he be allowed to
approach the bench during these confer-
ences.

1107. Later during the court’s voir dire,
the trial judge asked if the jurors could be
fair. When juror Thomas H. Murphey indi-
cated that he did not think he could be fair
the following transpired:
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Q. Anyone else down here? How about

A. (Mr. Thomas H. Murphey) Yes, sir.

Q. You can be fair?

A. I don’t think so.

Q. You don’t think you can?

A. No, sir.

THE COURT: Come up let me talk to

you.
(BRIEF PAUSE IN THE PROCEED-
INGS.)
(COUNSEL APPROACHED THE
BENCH OUT OF THE HEARING OF
THE JURY)

THE COURT: Postmaster at Sidon.

Knows all about it. Knows the families.

Says he couldn’t be fair.

MR. JONES: No. 89.

THE COURT: Thomas Murphey. Mr.
Murphey you’re excused.

Again there was no objection to the manner
in which the trial court conducted this ques-
tioning, and there was no objection to his
being excused.

1108. After a brief recess the following
transpired in regard to juror Donald Moore:

THE COURT: No. 152. Step up, gentle-

men, and let me give you this reason now.
(JUROR DONALD L. MOORE WAS
EXCUSED FROM THE COURT-
ROOM.)
(COUNSEL APPROACHED THE
BENCH OUT OF THE HEARING OF
THE JURY:)

THE COURT: He’s the officer in charge

of the maximum security unit at the Mis-

sissippi State Penitentiary.

MR. MOUNGER: And is, of course, fa-

miliar with at least one of the defendants?

THE COURT: Yes, sir. He has an ex-

emption—legal exemption and the [sic]

claimed it.

MR. MOUNGER: Right.

(BENCH CONFERENCE WAS CON-
CLUDED.)

Again there was no objection by the defense.
All other bench conferences during the
court’s voir dire were placed in the record

and were conducted within the hearing of the
attorneys.

1109. This same issue was addressed in
Chase v. State, 645 So.2d 829, 845 (Miss.
1994). In that case, the trial court excused
two prospective jurors after off-the-record
discussions. Unlike the case at bar, the trial
court apparently did not even inform the
attorneys as to the reasons for their dismiss-
als. Chase argued that “this action violated
his right to be present during the impaneling
of the jury”. Id. at 845. The Chase Court
rejected the argument, stating:

As has been the case in other assignments
of error, there was no objection raised at
the time of the alleged error. Chase also
failed to object to the jurors prior to the
jury being impaneled and indicated to the
court that he had no objection to the selec-
tion of the jury. Since no objection was
made, the issue is not properly preserved
for review by this Court.

As noted by the State, another indepen-

dent basis for rejecting Chase’s argument

is the failure to preserve an adequate rec-

ord. In Hamnsen v. State, 592 So.2d 114,

127 (Miss.1991), this Court stated: “It is

elementary that a party seeking reversal

of the judgment of a trial court must pres-
ent this court with a record adequate to
show that an error of reversible propor-
tions has been committed and that the
point has been procedurally preserved.”

1d. at 845.

1110. As was the situation in Chase, Je-
rome offered no objection to the actions of
the trial judge that he now asserts to be
reversible error. In fact, defense counsel
stated on-the-record that it was alright for
the trial court to give the reasons for excus-
ing the prospective jurors at a later time.
Furthermore, Jerome made no objection to
the final jury panel, nor did he raise this
issue in his motion for a new trial. For these
reasons, this issue has not been properly
preserved for review by this Court.

[23] T111. Next, according to Jerome he
was improperly excluded from a conference
during the penalty phase deliberation in
which the jury sent a written question to the
trial judge asking whether Jerome would be
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eligible for parole if given a life sentence.
The attorneys for both Jerome and the State
were present, and Jerome’s attorneys voiced
their objection to the trial court answering
the jury’s inquiry. The trial judge then pro-
ceeded to submit a handwritten answer to
the jury informing them that Jerome would
be eligible to be considered for parole.

1112. The only case Jerome cites in sup-
port of his argument that it was error for the
trial court to give an additional jury instrue-
tion in the defendant’s absence and without
the defendant’s voluntary waiver of his right
to continuous presence because it violates his
right to due process, is Speer v. State, 570
So.2d 1271 (Ala.Crim.App.1990). In that
case, the Alabama Court of Criminal Appeals
relies entirely on Alabama law. A number of
other jurisdictions have held that a defendant
does not have the right to be present during
a discussion on jury instructions.

1113. In Mack v. State, 650 So.2d 1289
(Miss.1994), the Court, discussing whether
Mack had a right be present during a pre-
trial motion hearing stated:

[Dliscussions on purely legal matters are

not critical stages of the proceedings.

United States v. Sherman, 821 F.2d 1337

(9th Cir.1987); United States v. Grawves,

669 F.2d 964 (5th Cir.1982). The United

States Supreme Court has determined that

a criminal defendant “is guaranteed the

right to be present at any stage of the

criminal proceedings that is critical to its
outcome if his presence would contribute
to the fairness of the procedure”. Ken-

tucky v. Stincer, 482 U.S. 730, 745, 107

S.Ct. 2658, 2667, 96 L.Ed.2d 631 (1987).

This Court has not addressed the question

of whether the conference on jury instruc-

tions is such a critical stage of the proceed-
ings. ...

Although this Court has not addressed this
issue, the jurisdictions which have ad-
dressed it, have held that a defendant has
no constitutional right to be present at a
conference which deals with legal issues,
such as a conference on jury instructions.
Mack’s presence was not necessary to con-
tribute to the fairness of the procedure,
therefore, his absence did not violate due
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process. There is no merit to this conten-

tion.
Mack, 650 So.2d at 1307.

1114. The record shows that Jerome had
earlier voluntarily absented himself from the
discussion on the guilt phase instructions:

MR. MOUNGER: Could I just make a
brief statement on the record, Your Honor,
that before we broke for lunch and to go
over the jury instructions, we advised
Clyde and Pete [Jerome] Smith both that
if they wished they could be present dur-
ing the instructions, and they wanted to go
theirselves [sic] and have lunch.

Furthermore, there is nothing in the record
to suggest that Jerome was present during
the discussion of the sentencing instructions.
Whether or not the trial judge should answer
the jury’s inquiry was purely a legal ques-
tion, and so, Jerome had no constitutional
right to be present.

[24] T115. Lastly, in this issue Jerome
complains that he was not afforded the right
to be present at the pre-trial hearing in
which his retained attorney was allowed to
withdraw, and Mr. Jones and Mr. Gandy
were re-appointed as his counsel. Jerome
cites Myers v. State, 254 So.2d 891, 893
(Miss.1971), as his sole authority that he had
a right to be present at such a hearing.

1116. Upon Jerome’s indictment for capi-
tal murder on November 12, 1992, the lower
court appointed Leland Jones and Leman
Gandy to represent him in the case. Subse-
quently, Jerome’s mother and sister retained
attorney Solomon Osborne to represent Je-
rome. On January 13, 1993, Jerome in-
formed Jones and Gandy that an attorney
had been retained for him, and on January
19, 1993, the two filed a motion to withdraw
as counsel. January 20, 1993, Osborne en-
tered an appearance, and Jones and Gandy
were allowed to withdraw with Osborne sub-
stituted as counsel. On May 24, 1993, a
hearing was scheduled by the defendant for a
motion for continuance. At the commence-
ment of that hearing the transcript reveals
the following occurrence:

BY THE COURT: 22161, Clyde Wendell
Smith.
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Mr. Osborne, I expect we can take up your
motion a lot quicker than we can these
others. Let’s take your’s up.

What are the grounds for your continu-
ance?

BY MR. OSBORNE: Your Honor, this is
a case in which I was retained after—well
I have another motion that I want you to
consider first before we get to the continu-
ance. If you grant it there will be no need
for a continuance.

This is a case in which two attorneys were
appointed to represent Jerome Smith and
after that his mother and sisters came to
me and retained me to represent him.
They ... they paid me a portion of the fee
in March of this year and sub ... and in
April, about April the 26th, they came to
my office and told me that they didn’t long
... they didn’t want me to represent Mr.
Smith any longer and that they were not
going to pay the balance of the fee, and
based on that I filed a motion to withdraw
as counsel.

BY THE COURT: Have you ... have
you done enough work on it to earn the fee
they’ve paid you?

BY MR. OSBORNE: Yes, sir, I have, but
I advised them that I just couldn’t with-
draw unless I got permission from the
Court.

BY THE COURT: Well, Mr. Osborne, I'm
not—I hadn’t—it has not been my practice,
and I'm not going to start now, to require
attorneys to work for nothing where peo-
ple haven’t paid them, and obviously he’s
indigent; is that correct?

BY MR. OSBORNE: Yes, sir.

BY THE COURT: This was his family
paying this?

BY MR. OSBORNE: This was his mother
and sisters.

BY THE COURT: I will release you.

BY MR. OSBORNE: All right.

BY MR. CROOK: Excuse me, Your Hon-
or. In his motion he has asked to be
allowed to withdraw as retained counsel, as
I understand it, and his motion has listed
in the alternative to appoint him.

BY THE COURT: Well I'm not going to
appoint him, no, sir. I will appoint some-
one else.

BY MR. OSBORNE: All right, well thank
you.

BY DEPUTY SHERIFF TINDALL:
They had two appointed attorneys before
they hired Mr. Osborne. They just told
them they didn’t want them.

BY THE COURT: They didn’t want
them? Well it'll be the same two.

BY MR. CROOK: That was Mr. Jones
... They didn’t want Leman.

BY MR. STUCKEY: Yeah, I'll call them
and tell them they got thirty days to get
ready.

BY THE COURT: Yes, sir, that—it’ll be
his original appointed attorneys, we’re not
going to have attorney shopping between
indigents.

1117. This case is distinguishable from the
Mpyers case cited by Jerome. In that case,
midway through trial, Myers’ court-appoint-
ed attorneys, out of the presence of the
defendant, made a motion to withdraw as
counsel, making “serious accusations” against
the defendant. This Court, reversing, stated
that, “[t]his was a very important and crucial
stage of the case to the appellant and in-
volved serious charges against him by his
own counsel”, and that under the circum-
stances Myers was entitled to be present
while the motion was heard. Id. at 892.

1 118. This Court has refused to hold that
a defendant always has the right to be pres-
ent during a hearing on a motion for his
attorney to withdraw, but instead has to look
at the facts on a case-by-case basis. The
Court made such a factual distinction in
Lampkin v. State, 389 So.2d 113 (Miss.1980).
In Lampkin, the defendant was represented
by the law firm of Turner and Walker. Prior
to trial, Bennie Turner was appointed County
Prosecuting Attorney of a county in the same
circuit court district as Lampkin’s trial. On
the morning of trial, the district attorney
informed Turner that he intended to seek
Turner’s removal from the case for that rea-
son. This motion was denied by the trial
court. Subsequently, Turner asked to with-
draw because he was uncertain of the law
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concerning his defense of a person in the
same district covering the county attorney’s
residence. The trial judge allowed Turner to
withdraw. Turner’s co-counsel also asked to
withdraw because Turner had been lead
counsel. This motion was overruled. All of
these proceedings were done outside the
presence of the defendant.

1 119. This Court refused to reverse, stat-
ing:

We are of the opinion that appellant had
no constitutional right to be present on
Turner’s request to withdraw as counsel,
under the facts of this case, and that no
error was committed by the lower court.
See Boyington v. State, 389 So.2d 485
(Miss.1980). Likewise, the record indi-
cates that appellant’s present counsel was
familiar with all the facts of the case, that
he adequately represented the appellant in
the trial below, and that no prejudice re-
sulted to appellant from Attorney Turner’s
withdrawal from the case. Therefore, the
first assignment lacks merit.

Lampkin, 389 So.2d at 114-15.

1120. The case at bar is even more easily
distinguishable from Myers than is Lampkin.
Osborne did not ask to withdraw as Jerome’s
counsel mid-trial, or even on the morning of
trial, as was the case in Lampkin, but rather,
the motion came more than a month prior to
trial. Furthermore, the trial court reap-
pointed attorneys Gandy and Jones, who
were already familiar with the case, having
served as Jerome’s attorneys for two months
before Osborne was retained when they were
allowed to withdraw. One final distinction is
that Osborne made no allegations against
Jerome which he was entitled to defend.
Under the circumstances of this case, this
Court finds that Jerome had no constitutional
right to be present during Osborne’s motion
to withdraw as counsel. Therefore, this is-
sue is without merit.

IX. THE TRIAL COURT SHOULD
HAVE EXCLUDED AS EVIDENCE
ITEMS DISCOVERED BY LAW EN-
FORCEMENT OFFICIALS IN A
WARRANTLESS SEARCH OF AP-
PELLANTS’ CAR, WHICH WAS NOT
SUPPORTED BY PROBABLE
CAUSE.

724 SOUTHERN REPORTER, 2d SERIES

1121. Jerome contends that there was in-
sufficient probable cause for the warrantless
search of the abandoned red and white auto-
mobile, which belonged to Jerome and
Clyde’s sister; and therefore, the keys to the
victim’s store, the bandanna, and the sawed-
off shotgun found pursuant to that warrant-
less search should not have been admitted
into evidence.

1122. A suppression hearing was held on
this issue at which the officers involved in the
search testified. The State asserts that the
totality of the circumstances support the trial
court’s finding following that hearing that the
officers had sufficient probable cause to
search the car without first obtaining a war-
rant.

[25] 1123. There has long been an auto-
mobile exception to the warrant requirement
where probable cause exists. See McNeal v.
State, 617 So.2d 999 (Miss.1993); Barry v.
State, 406 So.2d 45, 47 (Miss.1981); Hall v.
State, 288 So0.2d 850, 851 (Miss.1974). Fur-
thermore, “‘[alny information obtained by
means of the eye where no trespass has been
committed in aid thereof is not illegally ob-
tained.”” Franklin v. State, 587 So.2d 905,
907 (Miss.1991) (quoting Patterson v. State,
413 So.2d 1036, 1038 (Miss.1982)). In the
case sub judice, the trial court found proba-
ble cause did exist at the time the officer
searched the car the Smith brothers aban-
doned on the side of the road. This Court
applies the substantial evidence, clearly erro-
neous standard in determining if there was
substantial basis for such a conclusion on
behalf of the trial court. McNeal, 617 So.2d
at 1007; Twurner v. State, 573 So.2d 657, 665
(Miss.1990); Rooks v. State, 529 So0.2d 546,
554 (Miss.1988); Hamnsen v. State, 592 So.2d
114, 126 (Miss.1991).

[26] T124. In the case sub judice, there
is more than substantial evidence to support
the trial court’s finding of probable cause.
The officers had just received information
that a car fitting the description of the sub-
ject car was believed to have been involved in
a robbery and murder, and Office Roseman
had also received information that two black
males in a red and white car “had picked up
a young lady and was trying to mess with
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her”. Officer Roseman, who had earlier
stopped the brothers, also stated that they
were acting suspiciously.  Furthermore,
when Officer Goad passed the brothers in his
patrol car as they were walking away from
the red and white car, Jerome and Clyde ran
off the road and across a field. Finally,
when Officer Goad shined his flashlight in
the car looking to see if the keys were in it,
he saw the sawed-off shotgun in plain view
on the back floorboard. Taking all of the
facts together as a totality of the circum-
stances, the Court finds that the officers had
sufficient probable cause to conduct a search
of the vehicle without a warrant. This issue
is without merit.

X. THE ASSISTANT DISTRICT AT-
TORNEY OFFERED IRRELEVANT,
INFLAMMATORY, AND INADMIS-
SIBLE OTHER-CRIMES  EVI-
DENCE CONCERNING APPEL-
LANTS” POSSESSION OF A
SAWED-OFF SHOTGUN, THEIR
COMMISSION OF AN UNSPECI-
FIED SEXUAL OFFENSE, AND
THEIR USE OF ILLEGAL NARCOT-
ICS.

1125. Jerome complains of the introduc-
tion of “other crimes” evidence by the State
which he contends was unrelated to the
crime charged and otherwise irrelevant. Je-
rome argues that the State impermissibly
introduced evidence that on the night of the
murder the Smith brothers sexually assault-
ed, pistol-whipped, and pushed Carolyn
Pearce out of a moving car; that they pur-
chased and used cocaine; and that a sawed-
off shotgun was found in the red and white
automobile “abandoned” by Clyde and Je-
rome. Jerome argues that none of these
other crimes or bad acts were related to the
offense of capital murder, yet all were ex-
tremely prejudicial to the defendants and
violative of Miss. R. Evid. 404.

1 126. The State maintains that all of these
claims are barred because of Jerome’s failure
to make contemporaneous objections to the
testimony in the trial court.

1127. At no point during the trial did
Jerome object to the introduction of testimo-

4. The trial court did not allow any testimony

ny of Carolyn Pearce that Jerome hit her
with the pistol or that she was made to strip
before Clyde threw her out of the car.* Ac-
cordingly, this claim has been waived and
may not be raised for the first time on
appeal. “A trial judge will not be found in
error on a matter not presented to him for
decision.” Jones v. State, 606 So.2d 1051,
1058 (Miss.1992) (citing Crenshaw v. State,
520 So.2d 131, 134 (Miss.1988); Howard .
State, 507 So0.2d 58, 63 (Miss.1987)). See also
Ballenger, 667 So.2d at 1259; Foster v. State,
639 So.2d 1263, 1270 (Miss.1994); Mitchell v.
State, 609 So.2d 416, 422 (Miss.1992).

[27] 1128. This issue also fails on the
merits. The only testimony of any assault
was when Pearce testified that Jerome hit
her on the wrist with a big silver revolver,
that Clyde put a knife to her throat, and that
after he and Jerome exchanged weapons,
Clyde pulled the gun on her and made her
take her clothes off and get out of the car.
During this testimony, Carolyn identified the
knife recovered by the police in the field near
the brothers’ abandoned car and the knife
was placed into evidence.

1129. Jerome correctly points out that as a
general rule, evidence of a crime other than
the one for which the accused is being tried
is not admissible. Ladner v. State, 584 So.2d
743, 758 (Miss.), cert. denied, 502 U.S. 1015,
112 S.Ct. 663, 116 L.Ed.2d 754 (1991); Rose
v. State, 556 So.2d 728 (Miss.1990). There
are exceptions. Miss. R. Evid. 404(b) pro-
vides:

Evidence of other crimes, wrongs, or acts
is not admissible to prove the character of
a person in order to show that he acted in
conformity therewith. It may, however, be
admissible for other purposes such as
proof of motive, opportunity, intent, prepa-
ration, plan, knowledge, identify, or ab-
sence of mistake or accident.

1130. In accordance with Rule 404(b), this
Court has consistently held the admission of
evidence of unrelated crimes for the purpose
of showing the accused acted in conformity
therewith to be reversible error. Parker v.
State, 606 So.2d 1132, 1136 (Miss.1992) (cit-
ing Rose, 556 So.2d at 731; Houston v. State,

concerning the alleged rape.
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531 So.2d 598, 605 (Miss.1988)). That was
not the purpose for the introduction of such
evidence in the case at bar.

1 131. Any testimony concerning an assault
was allowed to explain how Pearce was able
to identify the knife and revolver. The rea-
son for such testimony was to show that
Jerome and Clyde were in possession of a
revolver (the possible murder weapon) and a
knife shortly after the murder. This testi-
mony corroborates that of Henry Bryant that
the brothers were in possession of a knife
and revolver prior to the murder. This
Court finds the testimony was therefore ad-
missible under Rule 404(b) as to opportunity,
preparation, plan, knowledge and identity.
It also passes muster under Rule 403 as
being more probative than prejudicial.

[28] 1132. Jerome also takes issue with
the testimony concerning the sawed-off shot
gun found in the brothers’ car. On direct
examination, State’s witness Deputy Tim
Goad testified that a 410 sawed-off shotgun
was taken from the car driven by the Smith
brothers. The defense objected, and the
shotgun itself was not introduced into evi-
dence. Jerome argues here that the testimo-
ny itself was error under Miss. R. Evid.
404(b), since there was no evidence that the
shotgun had any connection with the crime
for which the defendants were on trial and
the possession of the shotgun itself was a
crime.

1133. During direct examination Deputy
Tim Goad testified:

A. T approached the vehicle and shined

my flashlight on the inside of the car see-

ing if the keys were in it, anything like

that. The keys were not in the car in the

ignition. I shined in the black [sic] floor-

board and saw a sawed-off .410, single-shot

shotgun laying in the back floorboard on

the driver’s side.

Q. All right. And did you take that shot-

gun into custody?

A. Yes, sir, I did.

At this point, Jerome objected on the
grounds of relevancy as to any testimony
concerning the shotgun or to its introduction
into evidence. After a bench conference out
of the presence of the jury, the trial court
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sustained the objection. The only other
mention of the shotgun was a casual refer-
ence later during Deputy Goad’s direct testi-
mony, as follows:

A. These are the keys I found stuck
down in the seat on the red and white
Ford same time I recovered the shotgun.

Jerome made no objection to this statement.

1 134. First of all, it should be pointed out
that the trial court sustained Jerome’s objec-
tion as to the testimony and introduction of
the sawed-off shotgun. Foster v. State, 639
So.2d 1263, 1282 (Miss.1994), is instructive on
this issue. In that case an accessory to the
murder for which Foster was being tried
commented while testifying that he and Fos-
ter had stolen a pizza in the past, a clear
reference to other bad acts or crimes. On
appeal, Foster argued that the comments
were prejudicial and constituted reversible
error. This Court rejected the argument
stating:

Foster neither requested that the trial
court admonish the jury to disregard the
testimony, nor requested a mistrial. His
only objection was sustained. We are of
the opinion that any error created by Har-
ris’ unresponsive remark was effectively
cured when the trial judge sustained Fos-
ter’s objection.

Foster, 639 So.2d at 1282. See also Walker
v. State, 671 So.2d 581 (Miss.1995). A very
similar scenario exists here. Deputy Goad
made an improper comment, and Jerome’s
objection was sustained, but he “neither re-
quested that the trial court admonish the
jury to disregard the testimony, nor request-
ed a mistrial”. Foster, 639 So0.2d at 1282.
Accordingly, this Court holds this issue is
without merit.

XI. THE CIRCUIT JUDGE IMPROP-
ERLY ADMITTED A SLEW OF
HEARSAY STATEMENTS BY VARI-
OUS WITNESSES, INCLUDING A
CRUCIAL STATEMENT BY THE
CODEFENDANT CLYDE SMITH,
WHICH IMPLICATED JEROME IN
THIS OFFENSE AND AGGRAVAT-
ED THE CRIME.

[29] 1135. Jerome contends that the trial
court erred in admitting into evidence imper-
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missible hearsay testimony in violation of the
confrontation clause and Rules 802, 803 and
804 of the Rules of Evidence. It is elementa-
ry that unless hearsay falls under one of the
exceptions found in Rule 803 and Rule 804, it
is “incompetent evidence.” Quimby v. State,
604 So.2d 741, 746 (Miss.1992); Murphy v.
State, 453 So.2d 1290, 1294 (Miss.1984).

1 136. First, Jerome takes issue with testi-
mony of Henry Bryant and Carolyn Pearce
concerning statements made by Clyde in Je-
rome’s presence. Bryant testified that he
had a conversation with Clyde, in Jerome’s
presence, in which Clyde stated that the way
to get away with a robbery was to pick a
small town with only one sheriff. Carolyn
Pearce stated that on the night of the mur-
der Clyde, in Jerome’s presence, stated that
they would return to buy $400 worth of crack
cocaine. Jerome made no objection at trial
to either of these statements. Therefore,
Jerome may not raise this issue for the first
time here. Jomes v. State, 606 So.2d 1051,
1058 (Miss.1992) (citing Crenshaw v. State,
520 So.2d 131, 134 (Miss.1988); Howard .
State, 507 So0.2d 58, 63 (Miss.1987)). See also
Ballenger, 667 So.2d at 1259; Foster v. State,
639 So.2d 1263, 1270 (Miss.1994); Mitchell v.
State, 609 So.2d 416, 422 (Miss.1992).

1137. There was one objection made on
the grounds of hearsay by Clyde during
Bryant’s testimony:

A. Well, we first—we first came up to-
wards—to you know, back to Diane Munn
house went to Clara house that afternoon
and Dot asked us to take them to the
store, you know. And we asked, “Well,
where you car was?” And then she told us
that—

MR. STUCKEY: Objection, Your Honor,

what Dot said about the car.

THE COURT: Sustained.

Because the objection was sustained there
can be no ground for error. Walker v. State,
671 So.2d 581, 616 (Miss.1995); Perry v.
State, 637 So.2d 871, 874 (Miss.1994);
Simpson v. State, 497 So.2d 424, 431 (Miss.
1986).

1138. Jerome also contests the testimony
by Jerry Carver, a Leflore County sheriff’s
deputy, concerning statements made by the

victim’s wife as to what items were missing
from the liquor store. Again, Jerome made
no contemporaneous objection. Jerome also
mentions the testimony of Carver concerning
the set of keys to the liquor store found in
Smith’s car. The record reveals the follow-
ing:
Q. Deputy Carver, I want to hand you
this set of keys and ask you if you can
identify them.
A. T remember this particular set of keys
was turned in to the sheriff from Hum-
phreys County, was found in or near the
red 75 Ford.
MR. JONES: I'm going to object to hear-
say until you lay a predicate.
Although a ruling was never obtained on the
objection, the prosecutor preceded to lay the
predicate and asked Carver to identify a
second set of keys given to him by the vie-
tim’s wife. Thereafter, those keys were of-
fered into evidence without objection from
Jerome. After a few more questions the
keys found in the Smith car were marked for
identification. At this point the prosecutor
asked the following question and drew an
objection from Clyde’s attorney:
Q. Deputy Carver, as I understand it, the
exhibit marked S-5 are the keys that were
recovered—
MR. MOUNGER: Objection, Your Honor,
Mr. Jones already objected on the grounds
of hearsay. I would raise that as an objec-
tion and also the reason that Deputy Car-
ver, as I understand the testimony, has no
personal knowledge of where these keys
were found.

THE COURT: Sustained.

Because the objection was sustained there
can be no ground for error. Walker, 671
So.2d at 616; Perry v. State, 637 So.2d 871,
874 (Miss.1994); Simpson v. State, 497 So.2d
424, 431 (Miss.1986).

1139. All of the other statements Jerome
now alleges to be inadmissible hearsay were
given without objection in the trial court.
Jerome is barred from presenting the issue
for the first time on appeal. Jomnes v. State,
606 So.2d 1051, 1058 (Miss.1992) (citing Cren-
shaw v. State, 520 So0.2d 131, 134 (Miss.1988);
Howard v. State, 507 So.2d 58, 63 (Miss.
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1987)). See also Ballenger, 667 So.2d at
1259; Foster v. State, 639 So.2d 1263, 1270
(Miss.1994); Mitchell v. State, 609 So.2d 416,
422 (Miss.1992).

XII. THE TRIAL COURT'S GUILT-

STAGE INSTRUCTIONS WERE
TAINTED BY SEVERAL FUNDA-
MENTAL FLAWS.

1140. Here, Jerome takes issue with sev-
eral portions of the trial court’s instruction
C-CR-3 to the jury at the conclusion of the
guilt phase. Instruction C-CR-3 reads in
pertinent part as follows:

The Court instructs the Jury that each
person present at the time and consenting
to and encouraging the commission of a
crime, and knowingly, wilfully and felo-
niously doing any act which is an element
of the crime, or immediately connected
with it, or leading to its commission, is as
much principal as if he had, with his own
hand, committed the whole offense.

If you believe from the evidence beyond a
reasonable doubt and to the exclusion of
every reasonable hypothesis consistent
with innocence, that on the day testified
about, the Defendant, Jerome Pete Smith,
either individually or acting in concert with
one other or others, did unlawfully, wilfully
and feloniously kill and murder Johnny B.
Smith, a human being, at a time when
Jerome Pete Smith was engaged in the
commission of the crime of Armed Rob-
bery by unlawfully, wilfully and feloniously
putting Johnny B. Smith in fear of immedi-
ate injury to his person by the exhibition
of a firearm, a deadly weapon, and by
taking money belonging to Johnny B.
Smith from his person or from his pres-
ence and against his will, then it is your
sworn duty to find Jerome Pete Smith
guilty of Capital Murder.

A. JUDGE EVANS’ INSTRUCTION
ON THE ROBBERY PRONG OF
CAPITAL MURDER FAILED TO
INFORM JURORS OF THE NEC-
ESSARY CAUSE-AND-EFFECT
CONNECTION BETWEEN THE
“PUTTING IN FEAR” AND THE
“TAKING” ELEMENTS OF THIS
OFFENSE.

724 SOUTHERN REPORTER, 2d SERIES

[30] 9141. First, Jerome contends that
the jury was improperly instructed on the
elements of robbery. He maintains the in-
struction neglected to set out that armed
robbery may be established by proof that the
defendant took property by violence to the
vietim’s person, and instead only mentioned
the “putting in fear” element of robbery. He
claims that the problem with the instruction
is that it failed to “specifically set out the
cause and effect relationship between the
taking and putting in fear” elements of the
offense of robbery. Jones v. State, 567 So.2d
1189, 1192 (Miss.1990). He claims that al-
though the instruction noted the “putting in
fear” element of robbery, it neglected to
explain “that the state, in order to prove the
elements of robbery, must show that ‘[iJf
putting in fear is relied upon, it must be the
fear under duress of which the owner parts
with possession.”” Id. (quoting Crocker .
State, 272 So.2d 664, 665 (Miss.1973)).

71142. It is Jerome’s contention that the
State’s evidence clearly showed that a “sur-
prised” vietim died within seconds of being
shot, and that only after the shooting did the
assailant or assailants remove the cash regis-
ter and spare cash drawer from the store.
Since the evidence showed that victim was
already dead before anything was taken from
the store, he argues that the robbery could
not have occurred by putting him under the
duress of any fear of injury.

[31] 1143. Jerome made no objection to
the robbery portion of the instruction in the
trial court. The failure to make a contempo-
raneous objection waives this issue for the
purposes of appeal. “A trial judge will not
be found in error on a matter not presented
to him for decision.” Jones v. State, 606
So.2d 1051, 1058 (Miss.1992) (citing Cren-
shaw v. State, 520 So0.2d 131, 134 (Miss.1988);
Howard v. State, 507 So.2d 58, 63 (Miss.
1987)). See also Ballenger, 667 So.2d at
1259; Foster v. State, 639 So.2d 1263, 1270
(Miss.1994); Mitchell v. State, 609 So.2d 416,
422 (Miss.1992); Moawad v. State, 531 So.2d
632, 635 (Miss.1988).

1 144. This issue is also without merit.
Any error in not instructing the jury that
armed robbery may be established by proof
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that the defendant took property “by vio-
lence to the person” was, at most, harmless.
Besides, as there were no eye-witnesses to
the murder, it is possible to theorize that one
or both of the Smith brothers took the cash
register or extra cash drawer while the vic-
tim was still alive by putting him in fear of
immediate injury to his person, and the vie-
tim was only shot afterward, while one or
both of the brothers were exiting the scene.
The evidence presented at trial would just as
easily support this scenario as any other.
Therefore, the facts could support the in-
struction given. Accordingly, this issue is
without merit.

B. JUDGE EVANS
THE ELEMENTS
MURDER IMPROPERLY
AMENDED THE INDICTMENT
BY OMITTING THE ELEMENT
OF “MALICE AFORETHOUGHT”.

1145. Jerome asserts that the trial court
committed reversible error by constructively
amending the indictment through its instruc-
tions to the jury. The indictment in this case
charged that Jerome and Clyde

unlawfully, willfully, feloniously, and of

their malice aforethought, did, then and

there, kill and murder one Johnny Smith, a

human being, said murder being done

while Jerome Smith and Clyde Wendell

Smith were engaged in the commission of

the crime of Armed Robbery as defined in

Section 97-3-T9 of the Mississippi Code of

1972 as amended, of Johnny Smith in viola-

tion of Section 97-3-19(2)(e) of the Missis-

sippi Code of 1972, as amended|.]

CHARGE ON
OF CAPITAL

1146. Jerome states that the lower court’s
instruction to the jury made no mention of
the malice element of the indictment, instead
charging that Jerome Smith should be found
guilty of capital murder if the jurors deter-
mined that he “did unlawfully, willfully and
feloniously kill and murder” the vietim dur-
ing the commission of an armed robbery.
According to Jerome, this omission was high-
ly prejudicial, as it essentially transformed
the instruction into one on felony-murder, a
wholly different crime than the intentional
murder charged in the indictment. To sup-
port his argument that it is reversible error
to instruct the jury on a crime different than

that charged in the indictment, Jerome cites
a number of cases including Rhymes v. State,
638 So.2d 1270, 1275-76 (Miss.1994); Baine
v. State, 604 So.2d 258, 260 (Miss.1992);
Thomas v. Harrelson, 942 F.2d 1530, 1531
(11th Cir.1991); Quick v. State, 569 So.2d
1197, 1199 (Miss.1990); Griffin v. State, 540
So.2d 17, 19 (Miss.1989); and United States
v. Zingaro, 858 F.2d 94, 98-99 (2d Cir.1988).
Jerome states that this Court has frequently
ordered a new trial where the circuit judge
gave an inadequate instruction or no instrue-
tion at all on malice, although it was an
element of the charged offense, citing Nico-
laou v. State, 534 So.2d 168 (Miss.1988); Coo-
ley v. State, 346 So.2d 912 (Miss.1977); and
Newell v. State, 308 So.2d 71 (Miss.1975).

1 147. This assignment must fail for sever-
al reasons, the first being it is procedurally
barred. The portion of Instruction C-CR-3
that concerns us here reads as follows:

If the State has failed to prove beyond a

reasonable doubt and to the exclusion of

every reasonable hypothesis consistent
with innocence that the Defendant, Jerome

Pete Smith, either individually or acting in

concert with one other or others did wilful-

ly, without authority of law, and with delib-
erate design to effect death, kill Johnny

Smith, a living person, by shooting him, at

a time when Jerome Pete Smith was en-

gaged in the commission of the crime of

robbery, then you shall find the Defendant
not guilty of Capital Murder.

(Emphasis added).

[32] 1148. When this instruction was
submitted to the trial court it read “with or
without deliberate design”. During the dis-
cussion of the jury instructions at trial, Clyde
Smith’s attorneys asked that in order to con-
form with the malice aforethought portion of
the indictment the word “without” be strick-
en so that the instruction would read “with
deliberate design”. Jerome’s attorneys also
participated in the discussion concerning the
change. The amendment was made, and the
trial court asked if anyone had a problem
with the instruction as amended. Jerome
voiced no objection. Since Jerome accepted
the instruction as amended, he has waived
any claim of error. See Ballenger, 667 So.2d
at 1267; Foster, 639 So0.2d at 1270.
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[33] 1149. Furthermore, defense counsel
was correct at trial when he stated that
amending the instruction to read “with delib-
erate design” would make the instruction
conform with the malice aforethought lan-
guage used in the indictment. This is so
because “[i]t has long been the case law of
this state that malice aforethought, premedi-
tated design, and deliberate design all mean
the same thing.” Windham v. State, 602
So.2d 798, 801 (Miss.1992) (quoting Johnson
v. State, 475 So.2d 1136, 1139 (Miss.1985)).

[34]1 1150. Finally, Jerome was indicted
for capital murder pursuant to Miss.Code
Ann. § 97-3-19(2)(e) which does not require
“any intent to Kkill when a person is slain
during the course of a robbery.” Griffin v.
State, 557 So.2d 542, 549 (Miss.1990). In
Berry v. State, 575 So.2d 1, 13 (Miss.1990),
the defendant made a similar argument as
Jerome makes here and the argument was
rejected by this Court.

1 151. For the foregoing reasons, this issue
is both procedurally barred and without mer-
it.

C. THE COURT’S INVITATION TO
THE JURORS TO FIND JEROME
GUILTY OF CAPITAL MURDER
ON THE BASIS OF ANY SINGLE
ACT “CONNECTED WITH” THE
CHARGED OFFENSE ERRONE-
OUSLY RELIEVED THE STATE
OF ITS BURDEN OF PROOF.

1152, Jerome next complains that instruc-
tion C-CR-3 allowed the jury to find him
guilty of capital murder under a theory of
accomplice liability if it determined that he
committed “any act which is an element of
the crime or immediately connected with it
or leading to its commission[.]” Jerome ar-
gues that the instruction allowed the jury to
convict him of capital murder, in violation of
Mississippi law 5, even if the jury found he
was merely an accessory after the fact. He
gives the example that if he merely helped
dispose of the cash register or money stolen
from the store, but had no idea a robbery
was going to occur, the instruction still al-
lowed him to be found guilty of capital mur-

5. Jerome cites to Wilcher v. State, 455 So.2d 727,
734 (Miss.1984), cert. denied, 470 U.S. 1034, 105
S.Ct. 1411, 84 L.Ed.2d 794 (1985); Sayles v.
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der. Jerome argues that the trial court’s use
of the phrase, “immediately connected”, al-
lowed for just such an occurrence.

[35]1 1153. First, this issue is procedural-
ly barred for failure to raise it in the trial
court. Ballenger, 667 So.2d at 1259; Foster
v. State, 639 So.2d 1263, 1270 (Miss.1994);
Mitchell v. State, 609 So.2d 416, 422 (Miss.
1992). This issue is also without merit. The
portion of Instruction C-CR-3 to which Je-
rome is objecting to here actually reads as
follows:

The Court instructs the Jury that each
person present at the time and consenting
to and encouraging the commission of a
crime, and knowingly, wilfully and felo-
niously doing any act which is an element
of the crime, or immediately connected
with it, or leading to its commission, is as
much a prineipal as if he had, with his own
hand, committed the whole offense.

This instruction clearly informs the jury that
to be found guilty under a theory of accom-
plice liability, the defendant had to be pres-
ent at the time of the crime, consenting and
encouraging its commission. This precludes
the jury from finding Jerome guilty of capital
murder if he was only an accessory after the
fact. Furthermore, an identical instruction
was upheld by this Court in Carr v. State,
655 So.2d 824 (Miss.1995), stating:

He argues that the language of S-5 creates
a conclusive presumption that the jury
only had to find that Carr performed an
act connected with the crime, and not that
he intended to commit the crime, to find
him guilty of the underlying felony.

In Simmons v. State, 568 So.2d 1192
(Miss.1990), this Court upheld a similar
jury instruction, which was challenged be-
cause it did not require that the jury find
beyond a reasonable doubt that the defen-
dant had committed every element of the
crime.

We find that jury instruction S-5 suffi-
ciently instructed the jurors on the ele-
ment of intent. Furthermore, when read
in the context of the jury charge as a

State, 552 So0.2d 1383, 1390 (Miss.1989); and
Gangl v. State, 539 So.2d 132, 135 (Miss.1989),
as supporting authority.
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whole, S-5 correctly placed the burden on
the State to prove beyond a reasonable
doubt every element of the underlying fel-
onies with which Carr was charged.

Carr, 655 So.2d at 833. Accordingly, this
issue is procedurally barred and without
merit.

XIII. SEVERAL PIECES OF EVI-
DENCE WERE ADMITTED AL-
THOUGH THE STATE FAILED TO
ESTABLISH A COMPLETE CHAIN
OF CUSTODY.

71154. Jerome asserts that the State did
not properly establish through testimony the
chains of custody for a number of exhibits
introduced at trial. He argues that because
of this failure on the part of the State, the
sack and liquor bottle with Jerome’s finger-
print, the keys to the victim’s store, the
bandanna, the bullets, the cash register tape,
and the receipt from Burger King were all
improperly admitted into evidence, thus re-
quiring reversal. The State points out that
no objection was made at trial on this basis
and therefore this issue should be deemed
waived.

[36,37] T155. At no time during trial or
in his motion for new trial did Jerome object
to the admission of this evidence on the basis
of the State’s failure to sufficiently establish
the chain of custody. In fact, most of the
evidence was admitted without any objection.
The failure to make a contemporaneous ob-
jection bars Jerome from raising this issue
for the first time on appeal. “A trial judge
will not be found in error on a matter not
presented to him for decision.” Jones wv.
State, 606 So.2d 1051, 1058 (Miss.1992) (cit-
ing Crenshaw v. State, 520 So.2d 131, 134
(Miss.1988); Howard v. State, 507 So.2d 58,
63 (Miss.1987)). See also Ballenger, 667
So.2d at 1259; Foster v. State, 639 So.2d
1263, 1270 (Miss.1994); Mitchell v. State, 609
So.2d 416, 422 (Miss.1992); Moawad v. State,
531 So.2d 632, 635 (Miss.1988). In those
instances where there was an objection made
to the introduction of evidence, it was on
different grounds. “‘The assertion on ap-
peal of grounds for an objection which was
not the assertion at trial is not an issue
properly preserved on appeal.”” Ballenger,
667 So.2d at 1256 (quoting Haddox v. State,

636 So0.2d 1229,1240 (Miss.1994)); See also
Baine v. State, 606 So.2d 1076 (Miss.1992);
Miss. R. Evid. 103.

[38,39] 1156. Furthermore, “[t]his Court
has held that the test with respect to wheth-
er there has been a break in the chain of
custody of evidence is whether there is an
indication of probable tampering.” Nalls v.
State, 651 So.2d 1074, 1077 (Miss.1995);
Wells v. State, 604 So.2d 271, 277 (Miss.1992);
Harrison v. State, 307 So.2d 557 (Miss.1975).
“[M]atters regarding the chain of custody of
evidence are largely left to the discretion of
the trial judge and will not be disturbed
unless there appears to be an abuse of dis-
cretion.” Nalls, 651 So.2d at 1077; Wells,
604 So.2d at 277; Nix v. State, 276 So.2d 652
(Miss.1973).

1157. The record reflects that the State
sufficiently set out the chains of custody, and
there is no evidence in this case that any of
the items introduced into evidence by the
State were tampered with in any way. Thus,
this issue is not only procedurally barred, it
is without merit.

XIV. THE CIRCUIT COURT SHOULD
NOT HAVE ALLOWED THE STATE
TO CALL JERRY SMITH BECAUSE
THE PROSECUTOR HAD FAILED
TO PROVIDE APPELLANT WITH
PRETRIAL NOTICE OF THIS WIT-
NESS.

1158. During its case-in-chief the State
attempted to call Jerry Smith, a Leflore
County deputy and the vietim’s brother, as a
witness. The defense objected because it
had not been previously notified that he
might be a witness or of the nature of his
testimony. A bench conference was held out
of the presence of the jury, and the trial
court allowed the State to make a record as
to what Deputy Smith’s testimony would be
if allowed to testify. The trial court conclud-
ed that it would be error to allow Deputy
Smith to testify since his name had not been
provided to the defense during discovery as a
possible witness for the State.

[40]1 1 159. Pursuant to the decision of the
trial judge, Deputy Smith did not testify
during the State’s case-in-chief. However,
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the trial court allowed the State to call Depu-
ty Smith as a rebuttal witness after Clyde
put on several witnesses in an attempt to
establish an alibi defense. On rebuttal, Dep-
uty Smith testified that as he was patrolling
Sidon on the night of the murder, he saw a
red and white car with rusted spot near the
exhaust pipe and a transmission leak parked
near the scene of the crime shortly before
the shooting. Deputy Smith stated that he
later identified the car he saw that night as
being the same one Clyde and Jerome aban-
doned on the side of the road and which was
later impounded. At trial he also identified a
picture of the car driven by the brothers that
night as the same one he saw near the scene
of the murder.

1160. On appeal Jerome argues that since
he presented no alibi testimony the State
should not have been allowed to present any
rebuttal evidence as to him. He further
argues that the testimony of Deputy Smith
was not proper rebuttal evidence of the testi-
mony of Clyde’s alibi witnesses, but rather
just an attempt to get around the discovery
violation of Rule 4.06 of the Uniform Crimi-
nal Rules of Circuit Court Practice .

1161. The State argues that Deputy
Smith’s testimony was proper rebuttal evi-
dence, and that pursuant to Unif.Crim. R.
Cir. Ct. Prac. 4.077 the State is not required
to give notice of its rebuttal witnesses unless
it demands in writing the names of the de-
fense’s alibi witnesses. The State maintains
that since it made no such request for the
names of Jerome’s or Clyde’s alibi witnesses
it had no duty to give notice of its rebuttal
witnesses.

[41]1 9162. The law is clear that the State
has no duty to provide the defense with the
names of possible rebuttal witnesses, unless
the State has requested notice of alibi de-
fense. Deal v. State, 589 So0.2d 1257, 1259
(Miss.1991). See also Unif.Crim. R. Cir. Ct.
Prac. 4.07. Such was the case here. The
fact that the State first tried to put Deputy
Smith on the stand during its case-in-chief
has no bearing on this rule since the trial

6. Now Uniform Circuit and County Court Rule
9.04.
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court properly refused to allow his testimony
at that time.

1163. It is a different question entirely
whether Deputy Smith’s testimony was prop-
er rebuttal. Jerome argues that it was not.
The Court disagrees. First Jerome argues
that he put on no alibi defense, therefore,
the State should not have been allowed to
offer any rebuttal evidence as to him. This
contention is without merit. Although the
alibi witnesses were called by Clyde, their
testimony attempted to present an alibi de-
fense for Jerome as well. In fact, Jerome’s
attorney argued this alibi during closing ar-
guments. Jerome offers no authority to sup-
port his argument that when a defense wit-
ness is called by only one co-defendant in a
joint trial, the State may not present a re-
buttal witness to that testimony if the testi-
mony would be detrimental to both defen-
dants.

1164. Clyde presented a two-pronged alibi
defense on behalf of himself and Jerome.
First, they offered witnesses who placed the
brothers in Belzoni at the approximate time
the shooting occurred in Sidon. Second,
they had another witness who placed them in
Isola approximately an hour after the mur-
der, the theory being they would not have
had time to commit the murder in Sidon and
still be able get to Isola by 10:00 p.m.

1 165. The testimony of Deputy Smith was
appropriate rebuttal evidence to this testimo-
ny. It was uncontroverted that Clyde and
Jerome were driving their sister’s red and
white Ford car on the night of the murder.
Deputy Smith, in contradiction of the alibi
testimony, stated that he saw a red and white
car parked near the Sidon Liquor Store min-
utes before the robbery and murder. Depu-
ty Smith identified photographs of the car
the Smith brothers were driving on the night
of the murder as the same car he had seen
parked near the scene. He also testified that
he identified the car in person after it had
been impounded by the authorities.

[42] 1166. “The determination of wheth-
er evidence is properly admitted as rebuttal
evidence is within the trial court’s discre-

7. Now Uniform Circuit and County Court Rule
9.05.
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tion.” Powell v. State, 662 So.2d 1095, 1099
(Miss.1995) (citing Wakefield v. Puckett, 584
So.2d 1266, 1268 (Miss.1991)). The trial
judge did not abuse this discretion in allow-
ing Deputy Smith to testify in rebuttal after
refusing to allow him to testify during the
State’s case-in-chief. This issue is without
merit.

XV. THE TRIAL JUDGE SHOULD
HAVE EXCLUDED IDENTIFICA-
TION TESTIMONY REGARDING JE-
ROME SMITH AND A RED AND
WHITE AUTOMOBILE, AS SUCH
TESTIMONY WAS UNRELIABLE
AND TAINTED BY SUGGESTIVE
INFLUENCES.

1167. In this issue, Jerome challenges the
testimony of several witnesses identifying
him and Clyde or the car being driven by
them as being outside the liquor store short-
ly before the murder. Jerome argues that
these in-court identifications were the prod-
uct of suggestive influences and otherwise
unreliable since no other persons or photo-
graphs of other automobiles were presented
to the witnesses for comparison purposes to
ensure the accuracy of the identifications.
At no time during any of this referenced
testimony did Jerome make any objection to
the identification procedures involved, nor
did he interject any objection at all.

71168. The State asserts that this issue is
procedurally barred as having been waived
by the failure of the defense to make any
objections to these identifications in the trial
court. The failure to make a contemporane-
ous objection bars Jerome from raising this
issue for the first time on appeal. “A trial
judge will not be found in error on a matter
not presented to him for decision.” Jones v.
State, 606 So.2d 1051, 1058 (Miss.1992) (cit-
ing Crenshaw v. State, 520 So.2d 131, 134
(Miss.1988); Howard v. State, 507 So.2d 58,
63 (Miss.1987)). Furthermore, “ ‘[t]he asser-
tion on appeal of grounds for an objection
which was not the assertion at trial is not an
issue properly preserved on appeal.’” Bal-
lenger, 667 So.2d at 1256 (quoting Haddox v.
State, 636 So.2d 1229,1240 (Miss.1994)); See
also Baine v. State, 606 So0.2d 1076 (Miss.
1992).

XVI. THE PROSECUTOR’S SUMMA-
TION AT THE GUILTINNOCENCE
STAGE INCLUDED A NUMBER OF
IMPROPER COMMENTS.

A. MR. CROOK ARGUED FACTS
THAT WERE IRRELEVANT AND
NOT IN EVIDENCE WHEN HE
URGED JURORS TO FIND JE-
ROME SMITH GUILTY BECAUSE
TED BUNDY WAS CONVICTED
ON THE BASIS OF CIRCUMSTAN-
TIAL BITE-MARK EVIDENCE,
AND DISCUSSED HIS OWN DRIV-
ING TIME FROM HOME TO THE
COURTHOUSE IN AN EFFORT
TO REBUT APPELLANTS’S ALI-
BI DEFENSE.

[43] 1169. Jerome argues that two state-
ments made by the district attorney in the
State’s rebuttal during the guilt phase clos-
ing arguments amounted to prosecutorial
misconduct. Jerome maintains that the fol-
lowing comments were so prejudicial to the
defense as to amount to reversible error:

Don’t convict on circumstantial evidence?
Ladies and gentlemen, there are convic-
tions every day in this country. There is
not one bit of difference—you didn’t hear
Judge Evans tell you, “Oh, wait a minute
now. Circumstantial evidence, that ain’t
quite as good as”—he can’t tell you that
because that’s not the law. In fact, Ted
Bundy was convicted on circumstantial evi-
dence. Some of you may know who he
was. But the circumstantial evidence that
they had on Ted Bundy was a bite mark
and that’s all. Nobody saw him do it.
Same thing with fingerprint. Finger-
print’s circumstantial. The Crime Lab
man didn’t see him put his finger on there.
Same thing. No.

Now the sheriff testified that it would take
30, 35, 40 minutes, maybe, to go from
Sidon to Isola. They want you to believe
that you can’t do that. I live in Silver
City, which is six or seven miles below
Belzoni, and from my driveway to this
parking lot is 42 miles. If I leave home at
7 o’clock and I'm not going to tell you how
fast I go, but if leave home at 7 o’clock, I'm
here in the courthouse about 5 or 10 min-
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utes till 8:00.
you?

Now where does that put

1170. Jerome sets out the following rea-
sons as to why these statements by the State
should be cause for reversal despite the lack
of contemporaneous objection: (1) Both of
these statements were highly prejudicial and
improperly referred to matters that were not
in evidence, citing Balfour v. State, 598 So.2d
731, 74849 (Miss.1992) and Smith v. State,
499 So.2d 750, 756-57 (Miss.1986)8; (2)
Courts have condemned prosecutorial argu-
ments that vilify the defendant or compare
the accused to other notorious criminals;?
(3) The “Ted Bundy” argument improperly
suggested that the jury look at the limited
amount of evidence that it took for a convie-
tion in that case and use that as the legal
standard for determining how much proof
was sufficient for a conviction in the case at
bar; 1 (4) The prosecutor improperly inject-
ed his own personal experience, expertise or
knowledge about driving times in the area in
trying to discredit the alibi defense.!

1171. The State correctly points out that
the defense made no contemporaneous objec-
tions to any of the comments Jerome now
complains were improper and prejudicial.
Once again the State urges this Court to
apply a procedural bar for this reason. As
stated several times before, since no contem-
poraneous objection was made, this issue was
not properly preserved for appeal. Ballen-
ger, 667 So.2d at 1259; Foster v. State, 639
So.2d 1263, 1270 (Miss.1994); Mitchell wv.

8. Neither of these cases support Jerome’s argu-
ment. Smith concerns the introduction of other
crimes evidence, and in Balfour the prosecutor
was in effect “testifying” while questioning a
witness who continually plead the Fifth Amend-
ment.

9. In none of the cases cited by Jerome did the
Court reverse based merely on the prosecution’s
vilification of the defendant. Those cases that
were reversed were done so on other grounds or
because of cumulative errors.

10. Johns v. State, 592 So.2d 86, 90 (Miss.1991),
the only case cited by Jerome in support of this
proposition is not on point. In that case this
Court held that the conviction of a co-indictee to
the same offense charged is not competent evi-
dence on the trial of the other. It did not involve
an instance as Jerome suggests where the jury
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State, 609 So.2d 416, 422 (Miss.1992); Moa-
wad v. State, 531 So0.2d 632, 635 (Miss.1988).

1 172. Procedural bar notwithstanding, this
issue is without merit. This Court in Ahmad
v. State, 603 So0.2d 843 (Miss.1992), stated:

Generally, attorneys on both sides in a
criminal prosecution are given broad lati-
tude during closing arguments. See Neal
v. State, 451 So.2d 743 (Miss.1984), cert.
denied 469 U.S. 1098, 105 S.Ct. 607, 83
L.Ed.2d 716 (1984); Bullock v. State, 391
So.2d 601 (Miss.1980), cert. denied 452 U.S.
931, 101 S.Ct. 3068, 69 L.Ed.2d 432 (1981).
This Court has explained that not only
should the State and defense counsel be
given wide latitude in their arguments to
the jury, but the court should also be very
careful in limiting free play of ideas, imag-
ery, and personalities of counsel in their
argument to jury. See Johmson v. State,
477 So0.2d 196 (Miss.1985), cert. denied 476
U.S. 1109, 106 S.Ct. 1958, 90 L.Ed.2d 366
(1986), reh’q denied 476 U.S. 1189, 106
S.Ct. 2930, 91 L.Ed.2d 557 (1986). Given
the latitude afforded an attorney during
closing argument, any allegedly improper
prosecutorial comment must be considered
in context, considering the circumstances
of the case, when deciding on their propri-
ety. See U.S. v. Bright, 630 F.2d 804 (5th
Cir.1980); U.S. v. Austin, 585 F.2d 1271
(5th Cir.1978).

Ahmad, 603 So.2d at 846. In Ahmad, the
appellant was convicted of felonious child
abuse. During closing arguments the prose-

was told to compare the evidence required for
conviction in an unrelated case in order to deter-
mine the legal standard required in the case
before it.

11. Clyde provides no supporting authority from
this State, but instead cites cases from other
jurisdictions. In the cases he does cite, the com-
ments made by the prosecutor were far more
egregious than in the case at bar. In fact in one
of the cases cited, Tucker v. Kemp, 762 F.2d 1480
(11th Cir.) vacated on other grounds 474 U.S.
1001, 106 S.Ct. 517, 88 L.Ed.2d 452 (1985), the
Eleventh Circuit affirmed even though the prose-
cutor during a capital sentencing hearing dis-
cussed the infrequency of the district attorney’s
office seeking the death penalty, stated personal
opinion concerning the defendant’s chance for
rehabilitation, and commented that a life sen-
tence would put a burden on the taxpayers.
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cutor made references to hostages and pris-
oners of war. This Court held:

Remembering the wide latitude afforded

prosecutors in closing arguments, the com-

ments by the State when arguing for a

conviction of Abdusabr Ahmad were not

improper. Taken in context, the referral
to prisoners of war was part of the free
play of ideas, imagery, and personalities
allowed in closing arguments. The refer-
ral to prisoners and hostages does not
vilify Abdusabr Ahmad. It is a character-
ization of I.A’s position on the day in
question. It is not name-calling or a label
on Abdusabr Ahmad’s overall character.

The State did not state that Abdusabr

Ahmad was an Arab captor. The State did

not even compare Abdusabr Ahmad to

Arab captors. The State simply compared

I.A’s emotions to that of a prisoner of war

or hostage.

Ahmad, 603 So.2d at 846. See also Ballen-
genr, 667 So.2d at 1269-70.

1173. In Ballenger, the prosecutor com-
pared the defendant’s participation in the
crime to that of Charles Manson. This
Court held that “[c]onsidering the wide lati-
tude given to attorney on closing arguments
it can not be said that these comments were
so improper as to require reversal”’. Id. at
1270. As was the case in Ballenger, the
prosecutor never called Jerome names or
personally vilified him. Unlike Ballenger,
Jerome’s participation in the murder was not
compared to that of a notorious criminal.
Ted Bundy’s name was only mentioned in the
context of showing that cases have been de-
cided on circumstantial evidence.

1174. Given the wide latitude generally
afforded counsel in closing argument, taken
together with the failure to object to any of
the comments to which Jerome now com-
plains, this claim must fail. See Hamnsen v.
State, 592 So.2d 114, 13940 (Miss.1991);
Johnson v. State, 416 So.2d 383, 392 (Miss.
1982); Gray v. State, 351 So.2d 1342, 134647
(Miss.1977).

B. THE PROSECUTOR IMPROP-
ERLY FOCUSED JURORS AT-

12. The State utilized a model or drawing of the
town of Sidon for witnesses to use to illustrate

TENTION ON THE WORTH OF
THE VICTIM AND THE DESIRES
OF HIS FAMILY.

1175. Jerome takes exception to the dis-
trict attorney’s comments concerning the vie-
tim’s family and work history as well as other
aspects of the victim’s “worth”. He states
that these comments improperly misled the
jury from the single relevant issue at that
stage of the proceeding, that is, whether
Clyde and Jerome had murdered Johnny B.
Jerome asserts that the prosecutor urged the
jurors to impose a death sentence because it
was important to the victim’s wife and son
that his life not be reduced to numbers, and
the town they live in not be reduced to a
model. He maintains that these comments
were extremely prejudicial and highly im-
proper, citing Wiley v. State, 484 So.2d 339,
349 (Miss.1986), overruled on other grounds
by Willie v. State, 585 So.2d 660 (Miss.1991);
Fuselier v. State, 468 So.2d 45, 53 (Miss.
1985); Payne v. Tennessee, 501 U.S. 808, 830
n. 2, 111 S.Ct. 2597, 115 L.Ed.2d 720 (1991).

1176. As with the prosecutor’s comments
Jerome complained of above, he made no
contemporaneous objection to these state-
ments by the State. Furthermore, Jerome
takes these comments out of context. With-
out ever having mentioned the death penalty,
the prosecutor made the following comment:

It’s important to Jeanette Smith and Kevin
Smith because, as you know and as you see
now, their husband and father’s life, as it is
and was, is not reduced to numbers called
S-1, S-2, S-5, S-12 and the town that they
lived in is now reduced to a model 12, which
is designed to represent the place where
Johnny Smith lost his life.

Nowhere does the prosecutor encourage the
jury to impose the death penalty because it is
important to the vietim’s survivors. Instead,
the prosecutor points out to the jury that the
case involves real people, not just exhibits.
Given the wide latitude generally afforded
counsel in closing argument, taken together
with the failure to object, this claim must fail.
See Hansen v. State, 592 So.2d 114, 13940

their testimony.
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(Miss.1991); Johnson v. State, 416 So.2d 383,
392 (Miss.1982); Gray v. State, 351 So.2d
1342, 134647 (Miss.1977).

XVII. THE EVIDENCE WAS INSUF-
FICIENT TO PROVE THAT JE-
ROME SMITH TOOK MONEY
FROM THE VICTIM BY PUTTING
HIM IN FEAR OF IMMEDIATE IN-
JURY TO HIS PERSON, AND THUS
WAS INSUFFICIENT TO ESTAB-
LISH THE ROBBERY ELEMENT
OF CAPITAL MURDER.

[44] 1177. Jerome contends that the jury
was improperly instructed on the elements of
robbery. He maintains the instruction ne-
glected to set out that armed robbery may be
established by proof that the defendant took
property by violence to the victim’s person,
and instead only mentioned the “putting in
fear” element of robbery. He claims that the
problem with the instruction is that it failed
to “specifically set out the cause and effect
relationship between the taking and putting
in fear” elements of the offense of robbery.
Jones v. State, 567 So0.2d 1189, 1192 (Miss.
1990). He claims that although the instrue-
tion noted the “putting in fear” element of
robbery, it neglected to explain “that the
state, in order to prove the elements of rob-
bery, must show that ‘[ilf putting in fear is
relied upon, it must be the fear under duress
of which the owner parts with possession’”.
Jones v. State, 567 So.2d 1189, 1191 (Miss.
1990) (quoting Crocker v. State, 272 So.2d
664, 665 (Miss.1973)).

1178. It is Jerome’s contention that the
State’s evidence clearly showed that a “sur-
prised” victim died within seconds of being
shot, and that only after the shooting did the
assailant or assailants remove the cash regis-
ter and spare cash drawer from the store.
He argues that since the evidence showed
that vietim was already dead before anything
was taken from the store the robbery could
not have occurred by putting him under the
duress of any fear of injury.

1179. Jerome made no objection to the
robbery portion of the instruction in the trial
court. The failure to make a contemporane-
ous objection waives this issue for the pur-
poses of appeal. “A trial judge will not be
found in error on a matter not presented to

724 SOUTHERN REPORTER, 2d SERIES

him for decision.” Jones v. State, 606 So.2d
1051, 1058 (Miss.1992) (citing Crenshaw .
State, 520 So.2d 131, 134 (Miss.1988); How-
ard v. State, 507 So.2d 58, 63 (Miss.1987)).
See also Ballenger, 667 So.2d at 1259; Foster
v. State, 639 So.2d 1263, 1270 (Miss.1994);
Mitchell v. State, 609 So.2d 416, 422 (Miss.
1992); Moawad v. State, 531 So.2d 632, 635
(Miss.1988).

1180. This issue is also without merit.
Any error in not instructing the jury that
armed robbery may be established by proof
that the defendant took property “by vio-
lence to the person” was, at most, harmless.
Besides, as there were no eye-witnesses to
the murder, it is possible to theorize that one
or both of the Smith brothers took the cash
register or extra cash drawer while the vie-
tim was still alive by putting him in fear of
immediate injury to his person, and the vie-
tim was only shot afterward while one or
both of the brothers were exiting the scene.
The evidence presented at trial would just as
easily support this scenario as any other.
Therefore, the facts could support the in-
struction given. Accordingly, this issue is
without merit.

XVIII. THE JURY’S GUILTY VER-
DICT WAS LEGALLY INADEQUATE
BECAUSE IT WAS NOT SIGNED BY
THE JURY FOREPERSON.

[45] 1181. Jerome argues that the guilty
verdict was defective and deprived him of his
right to due process guaranteed by the
Fourth, Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Constitu-
tion, and Article 3 of the Mississippi Consti-
tution. At the close of the guilt-innocence
stage, the jurors returned a handwritten
sheet on which was written, “We, the jury,
find the defendant, Jerome Pete Smith,
guilty as charged, of capital murder.” This
verdict form was not signed by the jury
foreperson or any of the other jurors. Je-
rome argues that this lack of signature ren-
dered the verdict legally inadequate. To
support his argument Jerome cites the fol-
lowing cases from other jurisdictions: Center
v. Johnson, 295 Ark. 522, 750 S.W.2d 396,
398 (Ark.1988); People v. Harrison, 106 IIL
App.3d 341, 62 Ill.Dec. 239, 435 N.E.2d 1211,
1213 (I1L.App.1982); and Houston Fire & Ca-
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sualty Ins. v. Gerhardt, 281 SW.2d 176, 177
(Tex.Civ.App.1955). He also cites Jenkins v.
State, 607 So.2d 1171, 1180 (Miss.1992).

1 182. None of the cases cited by Jerome
support his argument. Center and Gerhardt
are both civil cases, and Rules of Civil Proce-
dure for both Arkansas and Texas require
the verdict to be signed by the jurors in
certain civil cases. Harrison is also distin-
guishable. In that case, Harrison was on
trial on several charges. The jury returned
having signed only one verdict form finding
Harrison guilty of a violent crime and leaving
the verdict forms for the other charges
blank. The court held that the fact that the
jury did not sign the other verdict forms did
not mean that the jury had acquitted Harri-
son of those crimes and found that the trial
court’s action requiring the jury to continue
deliberation on those charges was acceptable.

1183. In Jenkins, this Court held that a
jury instruction in the penalty phase of a
capital murder case in which the option of
death was on a separate page from the other
options and was the only option which pro-
vided a space for the foreperson’s signature
in the verdict form could cause the jury to
neglect the other penalty options. There is
nothing in this case that requires the jury
foreperson to sign the guilty verdict.

1 184. There is no requirement in this state
that a guilty verdict, even in a capital murder
case, include the signature of the jury fore-
person. See Wright v. State, 209 Miss. 795,
48 So.2d 509 (1950). The only verdict that
must be signed by the jury foreperson is one
returning a verdict of death. See Miss.Code
Ann. § 99-19-103 (1994). This issue is with-
out merit.

1 185. Furthermore, Jerome made no ob-
jection at trial to the form of the verdict.
Therefore, this claim has also been waived.
Ballenger, 667 So.2d at 1259; Foster v. State,
639 So0.2d 1263, 1270 (Miss.1994); Mitchell v.
State, 609 So.2d 416, 422 (Miss.1992); Moa-
wad v. State, 531 So0.2d 632, 635 (Miss.1988).

XIX. THE TRIAL COURT IMPROP-

ERLY REMOVED VENIRE-
MEMBER TERETHA TAYLOR BE-
CAUSE SHE COULD NOT DEFINE
“MITIGATING” AND “AGGRAVA-
TING” CIRCUMSTANCES, AL-

THOUGH SHE NEVER INDICATED
WHAT HER VIEWS WERE ON THE
DEATH PENALTY, LET ALONE
THAT THEY WOULD IMPAIR HER
FROM CONSIDERING A DEATH
SENTENCE.

[46] 9186. Jerome argues that the trial
court excused venireperson Teretha Taylor
from the jury because she could not define
“mitigating” and “aggravating” circum-
stances, and that the trial court erred in so
doing. The State contends that Taylor was
not excused because she was unable to define
these terms, but rather because she did not
indicate whether she could or could not vote
for the death penalty, and because it was
unlikely that Taylor would be able to follow
the instructions of the court and fulfill the
juror’s oath.

1187. The record reveals several ex-
changes with Taylor during voir dire. The
first occurred during voir dire by the court:

Q. Now, anyone else in the front row?

Yes'm? Red shirt. Have you formed an

opinion on the guilt or innocence of these

defendants from what you've read, seen, or
heard?

A. (Ms. Teretha Taylor) Yes.

THE COURT: Come up.

(COUNSEL APPROACHED THE

BENCH OUT OF THE HEARING OF

THE JURY:)

THE COURT: What did you hear?

JUROR TAYLOR: Well, I read in the
paper that one of those guys—

THE COURT REPORTER: I'm sorry. I
can’t hear

THE COURT: Did you form an opinion
that they’re guilty or innocent?

JUROR TAYLOR: No. No, I didn’t.

THE COURT: When did you form such
an opinion?

JUROR TAYLOR: Well, I haven’t formed
no opinion. You know, I have heard it.
THE COURT: Well, that's what I—I
thought it got to be catching. You don’t
have any opinion about what happened or
anything from what you’ve read, heard, or
seen? Have you fixed any opinion?
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JUROR TAYLOR: No, I haven't.

THE COURT: Well, can you hear the
case and try it on the law you hear from
the judge and the evidence you hear from
the witness stand, decide it on those two
things?

JUROR TAYLOR: I don’t know. I don’t
think so.

THE COURT: Well, why?

JUROR TAYLOR: I don’t know. I just
don’t think I could decide if I hear it.
THE COURT: You don’t believe you'd be
able to make up your mind?

JUROR TAYLOR: No, sir. It’s some-
thing that’s scary to me so I—I dont
know. I couldn’t do it.

THE COURT: Y’all want to question her
further?

MR. CROOK: What’s your name?
JUROR TAYLOR: Teretha Taylor.

MR. STUCKEY: I'd like her to stay for
some additional voir dire.

THE COURT: Well, I'm going to let you
do this outside the presence of the jury.
Let me mark—what’s your name?

JUROR TAYLOR: Teretha Taylor.

MR. CROOK: 225.

THE COURT: All right, you may be seat-
ed.

1188. Later during voir dire by Clyde’s
attorney, W.S. Stuckey, the following com-

ment was made:

Let me tell you what type of juror cannot
sit in this case, and that’s one who can
never return a sentence of death under
any circumstance. Now I believe I have
on my list three people who have said they
cannot return a death sentence under any
circumstance no matter how bad the crime
is and those people are Annie Johnson,
Teretha Taylor, and Joe Harris. Am I
correct with those three people? If you
would say yes or no or something.

A. (Unidentified jurors) Yes.
1189. Further into the proceedings the
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Q. You're Teresa [sic] Taylor?
A. Yes.

Q. Ms. Taylor, you have indicated that
you have some feelings against imposing
the death penalty regardless of the evi-
dence and regardless of the law; is that
correct?

A. I don’t understand. Could you repeat
that, please.

Q. Well, tell me what your feeling in [sic]
about the penalty and then let me see if I
can follow it up.

A. Well, T really don’t know nothing
about it, so I can’t say about the death
penalty.

Q. Well, what was your problem?

A. What you mean by that, what was my
problem?

Q. Well, you indicated to me when you
came up to the bench that you had some
problems about judging your fellow man.
That’s what I had down not any question
you had about the death penalty.

A. I don’t really understand.

THE COURT: Gentlemen, would y’all
step up.

MR. STUCKEY: Could I ask her one
question, if T may?

THE COURT: Yes, sir.

MR. STUCKEY: Do you remember when
I asked people about whether they could
vote for the death penalty or not, did you
raise your hand?

MS. TAYLOR: No. No, I didn’t.

MR. CROOK: Let me ask her one ques-
tion. Don’t you have a relative who was
accused—

MS. TAYLOR: Mitchell Taylor.

MR. CROOK: —Mitchell Taylor—accused
of I think it was a murder case; is that
right?

MS. TAYLOR: Yes, sir.

MR. CROOK: Is that what’s causing you
a problem about jury service?

court conducted individual sequestered voir
dire initially to determine whether Taylor
could never return a penalty of death under
any circumstances.

EXAMINATION BY THE COURT:

MS. TAYLOR: Because I never been in
an situation like this, so I'm kind of scared.

THE COURT: Y’all step up and let me
ask you a question.
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(COUNSEL APPROACHED THE
BENCH OUT OF THE HEARING OF
THE JUROR:)
THE COURT: Do yall think in a case
where the stakes are as high as these that
we need a person of that limited intelli-
gence on the jury who is not going to, from
what I’'m [sic] been able to determine,
understand what anybody is talking about
and who will likely be swayed by others.
You take a chance either way. I ques-
tion—
MR. CROOK: Well, my observation is she
certainly has not responded to any ques-
tion that’s been asked.
THE COURT: She doesn’t even under-
stand the question.

MR. CROOK: Tabor was excused. Tay-
lor responded to something during the
Court’s voir dire and had to come up here
to the bench and she said something about
she could be fair but couldn’t—
THE COURT: Teresa Taylor, No. 225.
THE CLERK: It's 256 that you're talking
about, Wally Tabor.
THE COURT: Well, my question still re-
mains, gentlemen.
MR. CROOK: The State has no objection,
Your Honor.
MR. STUCKEY: Your Honor, in light of
the type case it is, I don’t want to waive
her. It might make perfectly logical
sense, but I don’t think I want to.
MR. JONES: I would agree with Mr.
Stuckey.
THE COURT: All right, sir.

(BENCH CONFERENCE WAS CON-
CLUDED.)
EXAMINATION CONTINUED BY THE
COURT:

Q. Ms. Taylor, are you able to under-
stand what we're here for today?

A. I don’t understand—I understand that
I'm here today about a murder trial.
That’s the only thing.

Q. Well, do you understand that this is a
case where the State has asked for a jury
who could require the State to put them to
death?

A. Idon’t really understand that.
Q. You don’t understand that?

A. Uh-uh.

Q. What is it you don’t understand?
A

I really—‘cause I never been in a trial
situation like this, so—

Q. I understand that. I understand that,
but do you understand that the death pen-
alty is a possibility here?

A. Yes, sir.

Q. Do you understand what that means?
A. Notreally, I don’t.

Q. Do you understand what mitigating
circumstances are?

A. No.

Q. Do you understand what aggravating
circumstances are?

A. No, I don’t.

Q. Do you think you could listen if we got
to the second phase of the trial and listen
to what the State put on where it said,
“For these reasons we think that this man
or these men should get the death penal-
ty,” and the defense put on and list these
reasons why you couldn’t—you shouldn’t
assess the death penalty, do you think you
could distinguish between them and with
them?

A. 1 don’t know.

THE COURT: She’s shaking her head.
I'm going to excuse you at this time.
What was that number? 225. You may go.
You're excused.

1190. Clyde argues that venireperson Tay-
lor was excused because of her “limited intel-
ligence” in violation of the Sixth, Eighth and
Fourteenth Amendments to the United
States Constitution as well as similar provi-
sions of Mississippi law. He points out that
pursuant to Miss.Code Ann. § 13-5-1 (1972)
there is no requisite intelligence level that
must be met before a person can serve on a
jury. Clyde cites to Spencer v. State, 615
So0.2d 688 (Fla.1993), wherein the Supreme
Court of Florida held as reversible error the
trial judge’s sua sponte excusal of jurors for
allegedly having low IQs. In reversing, the
Court stated:
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There is no legal basis for excusing a juror
based on the trial judge’s arbitrary evalua-
tion of the juror’s IQ. The fact that the
juror was confused is no basis for excusing
her in this manner. This type of sua
sponte action by the trial judge also has
other ramifications in this instance since
the juror in question was the only black
juror on the jury panel at the time she was
excused.

Id. at 690.

1191. Jerome argues that Taylor’s confu-
sion and less than responsive answers were
the direct result of miscommunication and
confusing questions asked by the trial judge
and Clyde’s attorneys. Jerome also latches
on to the fact that the trial court asked
Taylor if she understood what mitigating and
aggravating circumstances were. He argues
that a number of jurisdictions have held it
improper to ask venire members to define
legal terms that would later be explained in
jury instructions, let alone to excuse ones
who are unable to do so. Jerome maintains
that this trial court further erred in remov-
ing Taylor for cause since she never indicat-
ed she was opposed to the death penalty or
that she would be unable to follow the court’s
instructions.

1192. The State asserts that defense coun-
sel did not object when the trial court finally
did excuse Taylor. For this reason, the
State argues that the failure to make a con-
temporaneous objection bars Jerome from
raising it for the first time on appeal. Can-
naday v. State, 455 So.2d 713, 718-19 (Miss.
1984). The State further argues that Tay-
lor’s uncertainty as to whether she could
follow the law or whether she could vote to
impose the death penalty was sufficient rea-
son for the trial court to excuse her for
cause.

[47]1 1193. The trial court, as a general
rule, may remove a juror when it is of the
opinion that the juror can not decide the case
competently or impartially, Pierre v. State,
607 So.2d 43, 49 (Miss.1992), or ““. .. for any
reason personal to such person which would
make his service as a juror oppressive, or in
fact for any reason which to the judge seems
sufficient.” ” Nixon v. State, 533 So0.2d 1078,
1085 (Miss.1987) (quoting 47 Am.Jur. Jury
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§ 121 (1969)). “This Court has also stated
that a defendant does not have a vested right
to any particular juror but only the right to
be tried by a fair and impartial jury.” John-
son v. State, 631 So.2d 185, 191 (Miss.1994)
(citing Gilliard, 428 So.2d at 581).

1194. In the case sub judice the record
shows that it is highly probable that Taylor
would not have been able to adequately fol-
low the trial court’s instructions and would
have probably been a disruptive forece had
she sat on the final jury panel. Taylor even
stated that she did not believe she would be
able to listen to the evidence and the jury
instructions and make a determination of
guilt or innocence. Taylor later stated that
she did not understand exactly why she was
there or what the death penalty is. Her
answers to the judge’s and the attorneys’
questions were confusing, and she stated on
several occasions that being there scared her.
When all the individual voir dire of Taylor is
taken together, the fact that the trial court
asked her if she understood what mitigating
and aggravating circumstances are is of little
relevance. The trial court was clearly justi-
fied in excusing Taylor. This issue is there-
fore, without merit.

[48] 1195. Also, as pointed out by the
State, although Jerome’s attorney objected to
Taylor’s excusal at one point during voir dire,
he did not object when the trial court actual-
ly dismissed her. Furthermore, as noted
above, Jerome was not entitled to any partic-
ular juror, only to a fair and impartial jury.
Johmson v. State, 631 So.2d at 191. Jerome
made no objection at trial to the final compo-
sition of the jury panel. For these reasons,
this issue is also deemed waived for the
purposes of this appeal. Ballenger v. State,
667 So.2d 1242, 1251 (Miss.1995); Cole v.
State, 525 So.2d 365, 369 (Miss.1987); Irving
v. State, 498 So.2d 305 (Miss.1986).

[49] 1196. Jerome also contests the re-
moval of venire member Donna Jean Hat-
field, who when the trial court asked if there
was anyone who could not read or write,
approached the bench and stated that she
could “read a little bit but not read [sic]
good.” Jerome cites Herring v. State, 374
So0.2d 784, 788 (Miss.1979), in which this
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Court stated that a person who met all the
other qualifications and can read and write
only a few words is qualified to be a juror.

1197. Jerome did not object at trial when
the trial judge dismissed Hatfield, nor did he
object to the final composition of the jury
panel. Johnson v. State, 631 So.2d at 191.
For these reasons, this issue may also be
deemed waived for the purposes of this ap-
peal. Ballenger v. State, 667 So.2d 1242,
1251 (Miss.1995); Cole v. State, 525 So.2d
365, 369 (Miss.1987); Irving v. State, 498
So.2d 305 (Miss.1986).

1198. Jerome also contests the removal
because of hardship, Allan Goetzinger, Mal-
com Vail, Charles Thomas, Jr., Hattie Jor-
dan, Christopher Davis, Calvin Earl Lipsey,
William Clark, Alonzo Evans, Amanda Mont-
gomery, and John Johnson. Jerome argues
that these venire members should not have
been removed because the record fails to
establish any reason why jury service would
have been inconvenient for them.

1199. The record reveals that while quali-
fying the jury panel the trial judge ques-
tioned potential jurors about statutory exclu-
sions and exemptions. He then questioned
the jurors about any hardships they would
face by being sequestered for approximately
a week. At this point juror Allan Goetzinger
raised his hand, and after questioning on the
record, the trial court excused him because
he had a fifteen year old daughter at home
with no one to stay with her. The trial judge
then made the following statement to coun-
sel:

THE COURT: Gentlemen, do you wish

me to tell you the reasons for these being

excused? T'll either do so now or be glad
to tell you at a later time.

To which counsel for both Jerome and Clyde
replied:
MR. JONES: Be fine, Judge.
time.
MR. STUCKEY: A later time.

1200. The trial court then questioned juror
Malcolm Vail on the record and excused him
because he was a farmer and needed to be
planting beans. The trial court then pro-
ceeded to excuse juror William Charles
Thomas, Jr. after a discussion off the record.

At a later

The trial court then asked if there was any-
one else and jurors Hattie Jordan, Christo-
pher Davis, and Calvin Lipsey stepped up to
the bench. After excusing those three the
trial judge asked if there were “any more
students out there who are in summer school
taking final exams this week?” In response,
jurors William Clark, Alonzo Evans, and
Amanda Montgomery approached the bench
and were excused by the trial court. The
trial court’s reasons for excusing each of
these potential jurors seems legitimate. At
no time during these proceedings did Jerome
ever object to any of these potential jurors
being excused. Nor did he ever ask the
judge that these conferences be placed on
the record.

1201. In Chase v. State, 645 So.2d 829, 845
(Miss.1994), the trial court excused two pro-
spective jurors after off-the-record discus-
sions. Unlike the case at bar, the trial court
apparently did not even inform the attorneys
as to the reasons for their excusal. Chase
argued that “this action violated his right to
be present during the impaneling of the
jury.” Id. at 845. The Chase Court rejected
the argument, stating:

As has been the case in other assignments
of error, there was no objection raised at
the time of the alleged error. Chase also
failed to object to the jurors prior to the
jury being impaneled and indicated to the
court that he had no objection to the selec-
tion of the jury. Since no objection was
made, the issue is not properly preserved
for review by this Court.

As noted by the State, another indepen-
dent basis for rejecting Chase’s argument
is the failure to preserve an adequate rec-
ord. In Hansen v. State, 592 So.2d 114,
127 (Miss.1991), this Court stated: “It is
elementary that a party seeking reversal
of the judgment of a trial court must pres-
ent this court with a record adequate to
show that an error of reversible propor-
tions has been committed and that the
point has been procedurally preserved.”

Id. at 845.

1202. As was in the situation in Chase,
Jerome offered no objection to the actions of
the trial judge that he now asserts to be
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reversible error. In fact, defense counsel
stated on-the-record that it was alright for
the trial court to give the reasons for excus-
ing the prospective jurors at a later time.
Furthermore, Jerome made no objection to
the final jury panel, nor did he raise this
issue in his motion for a new trial. For these
reasons, this issue has not been properly
preserved for review by this Court.

XX. THE PROSECUTOR’S SYSTEM-
ATIC USE OF HIS PEREMPTORY
CHALLENGES TO RID THE JURY
OF BLACK VENIRE MEMEBERS,
TOGETHER WITH OTHER INDICIA
OF RACIAL DISCRIMINATION,
MANDATES THAT THIS CASE BE
REMANDED TO THE CIRCUIT
COURT TO REQUIRE THE ASSIS-
TANT DISTRICT ATTORNEY TO
PROVIDE CREDIBLE, RACE-NEU-
TRAL REASONS FOR THESE
STRIKES.

[50]1 1203. Jerome asserts a Batson claim
for the first time on appeal. The final jury
panel of fourteen included nine white and
three black jurors and two white alternates.
Jerome argues that the final jury makeup
bore little demographic resemblance to the
community or to the special venire. He
maintains that the State systematically used
its peremptory challenges to strike black ve-
nire persons in violation of the Fourteenth
Amendment to the United States Constitu-
tion and Article 3 of the Mississippi Constitu-
tion without providing sufficient race-neutral
reasons for the strikes as required by Batson
v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90
L.Ed.2d 69 (1986). The State used eleven of
its thirteen peremptory challenges against
black venire persons. dJerome concedes that
no objection was made in the trial court, but
argues that the circumstances of the case
warrant a remand to the circuit court for a
Batson hearing nonetheless.

1204. In the death penalty case Conmner v.
State, 632 So.2d 1239, 1264 (Miss.1993), the
appellant complained that the State inten-
tionally struck blacks and women from the
jury. The Court refused to address the issue
since Conner did not object in the lower
court, stating, “[t]his Court has often held
that a party waives any and all claims re-
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garding the composition of his jury if he fails
to raise an objection before the jury is
sworn”. Id. at 1264. See also Mack v. State,
650 So.2d 1289, 1297 (Miss.1994); Shaw v.
State, 540 So.2d 26, 27 (Miss.1989); Thomas
v. State, 517 So.2d 1285, 1287 (Miss.1987);
Pickett v. State, 443 So.2d 796, 799 (Miss.
1983).

1205. In the case at bar, Jerome made no
objection in the trial court to any of the
State’s peremptory strikes, he never asked
that the State articulate race-neutral reasons
for those strikes, nor did he object to the
final composition of the jury. For these
reasons, this issue should be deemed waived
for the purposes of this appeal. Further-
more, it should be noted that three blacks did
sit on the final jury panel, and during jury
selection these three names were put before
the State at a time when it still had peremp-
tory challenges remaining which could have
been used to strike them from the jury panel.

XXI. JEROME SMITH’S RIGHT TO

COUNSEL WAS VIOLATED WHEN
THE TRIAL JUDGE REFUSED TO
APPOINT THE ATTORNEY WHO
HAD REPRESENTED HIM
THROUGHOUT THE PRETRIAL
STAGE, AND INSTEAD SUBSTITUT-
ED NEW LAWYERS ONE MONTH
BEFORE TRIAL.

[511 1206. According to Jerome, when at
a hearing on May 24, 1993, a month before
trial, his retained attorney Solomon Osborne
made a motion to withdraw as Jerome’s
counsel or in the alternative, to be appointed,
the trial court erred in not appointing Os-
borne as counsel. Jerome argues that since
Osborne had been working on the case for
several months and the two had obviously
developed an attorney-client relationship, Os-
borne should have been appointed to handle
the case instead of reappointed attorneys
Jones and Gandy a “mere month” prior to
trial when “they had forgotten what little
they had known of the case”.

1207. The record simply does not bear out
Jerome’s view of the circumstances sur-
rounding Osborne’s withdrawal from the case
and the reappointment of Jones and Gandy.
Upon Jerome’s indictment for capital murder
on November 12, 1992, the lower court ap-
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pointed Leland Jones and Leman Gandy to
represent him in the case. Subsequently,
Jerome’s mother and sisters retained attor-
ney Solomon Osborne to represent Jerome.
On January 13, 1993, Jerome informed Jones
and Gandy that an attorney had been re-
tained for him, and on January 19, 1993, the
two filed a motion to withdraw as counsel.
January 20, 1993, Osborne entered an ap-
pearance and Jones and Gandy were allowed
to withdraw and Osborne was substituted as
counsel.

1208. On May 24, 1993, there was a hear-
ing on a motion for continuance by the de-
fense scheduled. At the commencement of
that hearing the transcript reveals the fol-
lowing occurrence:

BY THE COURT: 22161, Clyde Wendell
Smith.

Mr. Osborne, I expect we can take up your
motion a lot quicker than we can these
others. Let’s take your’s up.

What are the grounds for your continu-
ance?

BY MR. OSBORNE: Your Honor, this is
a case in which I was retained after—well
I have another motion that I want you to
consider first before we get to the continu-
ance. If you grant it there will be no need
for a continuance.

This is a case in which two attorneys were
appointed to represent Jerome Smith and
after that his mother and sisters came to
me and retained me to represent him.
They ... they paid me a portion of the fee
in March of this year and sub ... and in
April, about April the 26th, they came to
my office and told me that they didn’t long
... they didn’t want me to represent Mr.
Smith any longer and that they were not
going to pay the balance of the fee, and
based on that I filed a motion to withdraw
as counsel.

BY THE COURT: Have you ... have
you done enough work on it to earn the fee
they’ve paid you?

BY MR. OSBORNE: Yes, sir, I have, but
I advised them that I just couldn’t with-
draw unless I got permission from the
Court.

BY THE COURT: Well, Mr. Osborne, I'm
not—I hadn’t—it has not been my practice,
and I’'m not going to start now, to require
attorneys to work for nothing where peo-
ple haven’t paid them, and obviously he’s
indigent; is that correct?

BY MR. OSBORNE: Yes, sir.

BY THE COURT: This was his family
paying this?

BY MR. OSBORNE: This was his mother
and sisters.

BY THE COURT: I will release you.

BY MR. OSBORNE: All right.

BY MR. CROOK: Excuse me, Your Hon-
or. In his motion he has asked to be
allowed to withdraw as retained counsel, as
I understand it, and his motion has listed
in the alternative to appoint him.

BY THE COURT: Well I'm not going to
appoint him, no, sir. I will appoint some-
one else.

BY MR. OSBORNE: All right, well thank
you.

BY DEPUTY SHERIFF TINDALL:
They had two appointed attorneys before
they hired Mr. Osborne. They just told
them they didn’t want them.

BY THE COURT: They didn’t want
them? Well it'll be the same two.

BY MR. CROOK: That was Mr. Jones
... They didn’t want Leman.

BY MR. STUCKEY: Yeah, I'll call them
and tell them they got thirty days to get
ready.

BY THE COURT: Yes, sir, that—it’ll be
his original appointed attorneys, we’re not
going to have attorney shopping between
indigents.

1209. The record shows that at no time
during this hearing did Osborne ask to be
appointed as Jerome’s counsel, but instead
indicated he wished to withdraw because Je-
rome’s mother and sisters, who had retained
him, informed him they were no longer going
to pay his fee. The trial court did the appro-
priate thing in allowing Osborne to withdraw
and reappointing Jones and Gandy, who were
already familiar with the case, and who, im-
mediately upon being reappointed, filed a
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motion for severance. Had the trial court
appointed Osborne it would have sent out a
message to other indigent defendants that all
they had to do to obtain the attorney of their
choice was to retain him and then not pay.

1210. None of the cases cited by Jerome in
his argument of this issue are directly on
point, as all involve different factual situa-
tions. McKinnon v. State, 526 P.2d 18 (Alas-
ka 1974), for example, involved a situation
where on the day set for trial, the trial court
removed the public defender from the case
against the client and attorney’s wishes, be-
cause the trial judge felt the attorney and the
public defender’s office were incompetent.
Jerome cites Martin v. State, 312 So.2d 5
(Miss.1975), to support his proposition that
Osborne should have been appointed because
one month was not sufficient time for Jones
and Gandy to prepare for trial. In Martin, a
young attorney was appointed on Thursday
to represent a defendant scheduled to go to
trial the following Monday. Clearly there is
a big difference between the weekend given
the attorney in Martin and the month given
the attorneys in this case, especially since
they were already familiar with the case.
Furthermore, all of the cases cited by Je-
rome note that an indigent defendant does
not have an absolute right to the appointed
attorney of his choice. See United States v.
Mills, 895 F.2d 897, 904 (2d Cir.1990) (citing
Morris v. Slappy, 461 U.S. 1, 103 S.Ct. 1610,
75 L.Ed.2d 610 (1983)).

1211. In the case at bar Jerome’s appoint-
ed attorney made a motion to withdraw, or in
the alternative to be appointed, and at no
time did he object to the trial court removing
him from the case. Furthermore, Jerome
never made it known to the trial court that
he wanted Osborne to be appointed, or that
he was unhappy with his appointed counsel.
This issue is without merit.

XXII. IT WAS IMPROPER FOR THE
TRIAL COURT TO PROVIDE THE
PROSECUTOR WITH AN EX
PARTE DISCOVERY ORDER, AND
TO ALSO ENGAGE IN EX PARE
COMMUNICATIONS WITH LAW-
YERS FROM THE STATE ATTOR-
NEY GENERAL'’S OFFICE.
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1212. Here, Jerome alleges that the trial
court improperly entered an order ex parte
upon request of the prosecution for certain
telephone records. He also alleges that the
record reveals that the trial judge engaged in
ex parte communications with lawyers from
the state attorney general’s office, in which
they discussed the sentencing phase instruc-
tions. Jerome argues that these alleged ex
parte proceedings and communications vio-
lated his due process and other constitutional
rights and requires reversal of his conviction
and sentence. As supporting authority he
cites to the following: Mississippi Code of
Judicial Conduct, Canon 3(A)(4); Uniform
Circuit Court Rule 1.04; Whitney Nat'l Bank
of New Orleans v. Smith, 613 So.2d 312, 313
(Miss.1993); Spencer v. State, 615 So.2d 688
(F1a.1993); McKenzie v. Risley, 915 F.2d
1396 (9th Cir.1990); Pack v. State, 725 P.2d
870 (Okla.Crim.App.1986); United States v.
Singer, 785 F.2d 228 (8th Cir.), cert. denied,
479 U.S. 883, 107 S.Ct. 273, 93 L.Ed.2d 249
(1986).

[52] 91213. Jerome’s entire argument that
the trial court engaged in ex parte proceed-
ings with prosecutors comes from a brief
discussion between the attorneys for Je-
rome’s co-defendant, Clyde Smith and the
assistant district attorney at a pre-trial mo-
tion hearing concerning only Clyde Smith.
Neither Jerome Smith nor his attorneys
were present at this hearing held on May 24,
1993. At the start of that hearing, the fol-
lowing exchange took place:

BY MR. MOUNGER: Your Honor, one
thing, we had previously filed a Motion to
Produce and then had filed a supplemental
Motion for Discovery asking for some par-
ticular items and anything else that may
have come in possession of the State. Spe-
cifically we're asking for any records that
they have obtained as a result of an order
that the Court granted to the State ex
parte for some telephone records, which
there may or may not be any. I
BY MR. CROOK: There aren’t any.
BY MR. MOUNGER: There are none?
BY MR. CROOK: Are none. Isn’'t that
right?

(No audible response from anyone)
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BY MR. CROOK: Telephone records,
there are none.

BY DEPUTY
Right.

1214. As can be seen from a review of the
record, the issue fails for several reasons.
First, this hearing concerned only Clyde,
therefore, there is no evidence that an ex
parte order was ever entered with regard to
Jerome’s case. Second, an ex parte order
cannot be found in the court papers. There-
fore, if such an order was entered, Jerome
has failed to make a complete record. See
Artis v. State, 643 So.2d 533, 535 (Miss.1994);
Peterson v. State, 518 So.2d 632, 638 (Miss.
1987). And, third, apparently even if an ex
parte order was entered, no evidence was
ever produced as a result. Any error that
might exist here was clearly harmless. Han-
sen v. State, 592 So.2d 114 (Miss.1991).

SHERIFF TINDALL:

[563] 1215. Jerome’s contention that the
trial court entered into ex parte communica-
tions with lawyers from the attorney gener-
al’s office is not supported by the record.
We can only find the following statement by
the trial court during a conference concern-
ing sentencing phase jury instructions which
this Court assumes Jerome is referring to in
his argument:

THE COURT: I would at least like to

have an opportunity to talk to death con-

trol in the morning.

1216. There is nothing in the record to
indicate what the term “death control” actu-
ally refers to, nor is there any indication in
the record that the trial court ever talked to
the so-called “death control”. At a post-trial
hearing held on May 20, 1994, Jerome’s at-
torney, Barry Fisher, questioned Judge Ev-
ans concerning this statement, asking if this
referred to death penalty attorneys in the
Attorney General’s Office. The trial court
responded by saying, “I don’t know that ei-
ther. I assume. I would think it probably
would, yes, sir.” The trial court never stated
that he actually talked with anyone at the
Attorney General’s Office during the trial,
and there is no evidence in the record that he
did so. The mere statement by the trial
court referred to by Jerome, without more,
renders this issue meritless.

1217. Furthermore, if in fact the trial
court’s comment meant that he intended to
communicate ex parte with the attorney gen-
eral’s office regarding the case, and Jerome’s
attorneys found this objectionable, then that
is exactly what they should have done, object.
The failure to object in the trial court waives
this issue for appeal purposes. Ballenger v.
State, 667 So.2d 1242, 1251 (Miss.1995); Cole
v. State, 525 So.2d 365, 369 (Miss.1987); Irv-
g v. State, 498 So.2d 305 (Miss.1986).

XXIII. JEROME SMITH’S RIGHTS

UNDER MISSISSIPPI AND FEDER-
AL LAW WERE VIOLATED WHEN
THE STATE FAILED TO PROVIDE
HIM WITH AN INITIAL APPEAR-
ANCE, A PRELIMINARY HEARING,
OR ANY PRETRIAL JUDICIAL DE-
TERMINATION THAT THERE WAS
PROBABLE CAUSE TO CHARGE
AND JAIL HIM IN THIS CASE, AND
INSTEAD WAITED THREE
MONTHS, UNTIL JEROME WAS IN-
DICTED, TO VALIDATE HIS AR-
REST AND DETENTION.

1218. Jerome alleges that the record indi-
cates that after his arrest on November 8,
1992, no judicial officer ever made a finding
of probable cause to detain or charge him,
and neither an initial appearance nor a pre-
liminary hearing was ever held. Rather, he
argues, the first official action was the issu-
ance of an indictment on February 12, 1993.
According to Jerome, the lack of an initial
appearance and preliminary hearing violated
his right to counsel, his right to be free from
unreasonable searches and seizures, and oth-
er constitutional rights.

[54,55] 1219. First, Jerome’s contention
that a judicial officer never made a finding of
probable cause for his detainment is without
merit because the record reflects that he was
arrested pursuant to an arrest warrant which
necessarily requires such a determination be-
fore being issued. See Unif.Crim. R. Cir. Ct.
Prac. 1.01. Jerome’s allegation that he was
denied an initial appearance also seems to be
without merit because within four days of
being arrested he had been found to be an
indigent and counsel had been appointed for
him. Also, both Abram v. State, 606 So.2d
1015, 1029 (Miss.1992) and Willie v. State,
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585 So.2d 660, 669 (Miss.1991), which Jerome
cites to support his argument of reversal
error, are factually distinguishable from the
case at bar. In each case the defendant was
arrested without a warrant and held without
an initial appearance. Although a judge was
available, they were detained until after they
had given incriminating statements. In the
case at bar, Jerome was arrested pursuant to
an arrest warrant and gave no incriminating
statement prior to having an attorney ap-
pointed for him. Furthermore, as the State
correctly argues, this argument has been
waived as it was not raised in the trial court.
See Thomas v. State, 645 So.2d 1345, 1348
(Miss.1994); Freeland v. State, 285 So.2d
895, 896 (Miss.1973). Jerome also argues
that he was denied a preliminary hearing,
and therefore, his conviction should be re-
versed.’® He bases his argument on Avery v.
State, 555 So.2d 1039, 104143 (Miss.1990).
Jerome’s reliance on Avery is misplaced, as it
has been overruled by this Court. “[TJhis
Court’s decision in Mayfield v. State, 612
So.2d 1120 (Miss.1992), overruled the deci-
sion in Avery and held that once a defendant
has been indicted by a grand jury, the right
to a preliminary hearing and all privileges
which attach thereto are deemed waived.”
Williams v. State, 667 So.2d 15, 21 (Miss.
1996). Jerome’s argument is therefore, with-
out merit.

CONCLUSION

1220. For the reasons set forth above, the
Court holds that the conviction of capital
murder in this case should be affirmed.
However, because the jury was informed of
Jerome’s eligibility to be considered for pa-
role if given a life sentence, based on this
Court’s prior holdings, the sentence is to be
reversed and the case remanded for a new
sentencing hearing.

7221. CONVICTION OF CAPITAL
MURDER AFFIRMED. REVERSED
AND REMANDED FOR A NEW SEN-
TENCING HEARING.

13. It should be noted that Jerome’s co-defendant,
Clyde Smith, was given a preliminary hearing,
and the transcript from that hearing reveals that
trial court continued Jerome’s preliminary hear-
ing at the request of his attorneys because of a
prior commitment.
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SULLIVAN and PITTMAN, P.JJ., and
MILLS, J., concur.

McRAE, J., concurs in result only.

BANKS, J., concurs with separate written
opinion joined by PRATHER, C.J., and
SULLIVAN, P.J.

SMITH, J., dissents with separate written
opinion.

WALLER, J., not participating.

BANKS, Justice, concurring:

1222, T concur in the result reached by the
majority. I write separately to note that I
would reach that result based upon the addi-
tional ground that the trial court abused its
discretion in vacating the severance order for
the reasons set forth in my dissenting opin-
ion in Clyde Smith v. State, — So0.2d —,
1998 WL 852938, No. 93-DP-01470-SCT
(Miss.1998).

PRATHER, C.J., and SULLIVAN, P.J.,
join this opinion.

SMITH, Justice, dissenting:

1223. On appeal of his sentence to death,
Defendant Jerome Smith raises the issue
that the trial court committed reversible er-
ror when it answered the jury’s written ques-
tion regarding parole during the penalty
phase deliberations. Additionally, Smith ar-
gues that since he was tried with his brother,
Clyde, an habitual offender, he was preju-
diced by the fact that the jury would natural-
ly want to know his status in regards to
parole as well.* The Majority is set to agree
with Smith’s contentions based primarily
upon Williams v. State, 445 So.2d 798 (Miss.
1984) and its progeny.

1224. However, in Wiley v. State, 691
So0.2d 959 (Miss.1997), this Court held that a
trial court had committed no error in truth-
fully answering prospective jurors’ questions
regarding parole, and in so doing, factually

14. As an habitual offender, the jury is allowed to
know that a life sentence for Clyde Smith would
mean life-without-parole. See Mackbee v. State,
575 So0.2d 16 (Miss.1990); Turner v. State, 573
So.2d 657 (Miss.1990).
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distinguished Williams. Wiley claimed er-
ror, because “[t]he record reflects that the
trial judge was repeatedly questioned by the
veniremen during voir dire regarding the
possibility of parole in the event that a life
sentence should be imposed.” Id. at 961.
This Court held:

Most of the cases dealing with this issue
have arisen in the context of closing argu-
ments, jury instructions, or witness’s testi-
mony. See, e.g., Griffin v. State, 557 So.2d
542, 553 (Miss.1990); Jessie Derrell
Williams, 544 So.2d at 798; Williams, 445
So.2d at 813. The State argues that these
cases should be distinguished, because the
trial court in the case sub judice:

steadfastly maintained that the
sentencing statute stated that life in
prison was the punishment. He further
told the jury not to speculate about what
would be done in the future as that was
not their concern in considering sen-
tence. This situation is totally different
than the prosecutor making an argu-
ment that a defendant should be given
the death penalty because a sentence of
life imprisonment would result in parole.

The State would submit that this is
not an error requiring reversal of this
third death sentence. The trial court
gave accurate information to the three
prospective jurors who asked ques-
tions regarding parole eligibility ...
The jury was never instructed to con-
sider parole eligibility in determining
the sentence to be imposed.

Wiley, 691 So.2d at 964. In Wiley, this
Court refused to extend the Williams analy-
sis, because “[t]he trial judge followed this
Court’s instructions to not speculate on pa-
role.... When further pressured by the
veniremen for a more exact answer, the trial
judge gave a truthful response.” Id.

1225. Wiley is controlling in the case sub
judice. Factually, Wiley and Jerome Smith
are very similar. Both cases involve ques-
tions about parole by jurors without any
prompting by the prosecution. Both cases
reveal that the trial court gave accurate,
truthful responses regarding the law. The
only difference is in Wiley the question arose

before trial during voir dire, and here it was
afterwards during sentencing.

1226. More importantly, in the case sub
judice, the brothers asked to be tried togeth-
er. At sentencing, the trial court answered
truthfully when the jury, after three hours of
deliberations, asked about the parole status
of Jerome Smith, as follows:

JURY: The jury is aware that Clyde Smith
has been sentenced in the past with life
without parole.

Our question is, if we sentence Jerome
Smith to a life sentence, will he be eligi-
ble for parole?

COURT: Jerome Smith will be eligible to
be considered for parole.

/s/ Gray Evans, Circuit Judge.

No jury instruction was given that Jerome
Smith would be eligible for parole or that the
jury should consider parole eligibility in its
deliberations. Thus, under Wiley, no error
was committed by the trial court which would
require reversal.

1 227. I respectfully dissent.

w
O E KEY NUMBER SYSTEM
T

Steven BAILEY
v.
Sandra BAILEY (Russell).
No. 97-CA-00577-SCT.

Supreme Court of Mississippi.
Deec. 10, 1998.

Mother brought action to modify child
support provision of divorce judgment, by
which father was given physical custody two
minor children, and mother was ordered to
pay child support. The Chancery Court,
Hinds County, Denise Owens, J., reduced
mother’s support obligation, and father ap-
pealed. Overruling Grace v. Department of
Human Services, 687 So.2d 1232, the Su-
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Mississippi Supreme Court Order denying (initial) postconviction
relief (Smith II) (May 20, 2004)
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Serial: 113816
IN THE SUPREME COURT OF MISSISSIPPI

No. 1999-DR-01394-SCT

FILED

CLYDE WENDELL SMITH Appellant
MAY 2 0 2004
h CLERK
: OFFICE OF T ouAT
COURT OF APPEALS
STATE OF MISSISSIPPI Appellee
ORDER

This matter came before the undersigned Justice on the motions stated below, and
after due consideration, the undersigned Justice finds that the following actions should be
taken: Petitioner/Pro Se’s Petition for Post Conviction Relief, filed August 23, 1999, should
be granted; counsel’s Application for Leave to File Petition for Post-Conviction Relief and
Motion for Leave to Amend and Supplement Post-Conviction Petition, both filed on July
31, 2001, should be granted; pro se Application for Leave to File Motion to Vacate
Judgment and Death Sentence filed August 27, 2001, as amended on September 4, 2001,
should be dismissed; counsel’s Motion for Leave to File Amended Claim XVIII filed June
19, 2003, should be granted; and counsel’s Motion to Stay Proceedings for 90 Days to
Allow Opportunity for Petitioner’s Expert to Conduct Appropriate Testing, filed January 15,
2004, should be dismissed without prejudice to be refiled in light of this Court’s decisions
entered this day in the present case and in Chase v. State, No. 2003-DR-01335-SCT.

[T IS THEREFORE FURTHER ORDERED that the pro se Application for Leave

to File Motion to Vacate Judgment and Death Sentence filed August 27, 2001, as amended
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on September 4, 2001, should be, and hereby is, dismissed; and counsel’s Motion to Stay
Proceedings for 90 Days to Allow Opportunity for Petitioner’s Expert to Conduct
Appropriate Testing filed January 15, 2004, should be, and hereby is dismissed without
prejudice to be refiled in light of this Court’s decisions entered this day in the present case
and in Chase v. State, No. 2003-DR-01335-SCT.

SO ORDERED, this the ¢ day of May, 2004,

%ﬁ Gdh
AY B.€O0OBB, PRESIDING JUSTICE
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