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SUMMARY OF THE ARGUMENT AND  
STATEMENT OF INTEREST OF  

AMICI CURIAE1 

Amici are 13 United States Senators and 166 
Members of the United States House of Representa-
tives (together, “Members of Congress” or “Amici”).  A 
complete list of Amici appears in the appendix of this 
brief.  

Colorado law requires, as a condition of participat-
ing in Colorado’s Universal Pre-K program, that each 
preschool must “provide eligible children with an 
equal opportunity to enroll and receive preschool ser-
vices regardless of race, ethnicity, religious affiliation, 
sexual orientation, gender identity, lack of housing, 
income level, or disability, as such characteristics and 
circumstances apply to the child or the child’s family.”  
Colo. Rev. Stat. § 26.5-4-205(2)(b).  Petitioners ask 
this Court to hold that such a nondiscrimination 
clause violates their Free Exercise of religion and, pre-
sumably, that they should be allowed to discriminate.  

Of course, legislatures should take care that their 
enactments avoid intentional discrimination against 
religion. But the Court must be equally careful not to 
permit religious exemptions to swallow neutrally-ap-
plicable laws whole. This Court has traditionally let 
Congress toe this line, including in establishing non-
discrimination provisions.  While it has intervened to 
ensure that laws do not directly discriminate against 

 
1 No counsel for any party authored this brief in whole or in 

part, and no person other than Amici, their counsel, and their 
members made a financial contribution to its preparation or 
submission.  
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religious belief or practice, it has long avoided over-
corrections that would permit any “citizen to become 
a law unto himself” in the name of a “professed doc-
trine[] of religious belief.”  Reynolds v. United States, 
98 U.S. 145, 167 (1878). 

Congress has long legislated against discrimina-
tion.  It has even crafted exemptions to these nondis-
crimination requirements when it has deemed them 
necessary and appropriate, as is its prerogative.  Peti-
tioners’ theory, at its core, threatens to replace the 
considered judgment of legislatures with ad hoc ex-
emptions.  That would permit litigants to become laws 
unto themselves in the exact manner that this Court, 
nearly 150 years ago, rejected.  Reynolds, 98 U.S. at 
167. 

As legislators themselves, the undersigned Mem-
bers of Congress have a clear interest in ensuring that 
the nondiscrimination laws enacted by Congress are 
not swallowed whole by exemptions.  They here offer 
their perspective on the unique constitutional and his-
torical capacity of legislatures (both federal and state) 
to enact nondiscrimination policies and exemptions 
thereto.  Courts have important roles, including to in-
terpret nondiscrimination laws in light of new or un-
anticipated circumstances as well as to ensure that 
laws comply with nondiscrimination requirements of 
the Constitution.  But when a legislature enacts a 
valid and neutral nondiscrimination law of general 
applicability, “the appropriate occasions for [the] cre-
ation” of “religious-practice exemption[s]” are best left 
“to the political process.”  Employment Div., Dep’t of 
Hum. Res. of Oregon v. Smith, 494 U.S. 872, 890 
(1990).  Amici urge the Court, in responding to litiga-
tion and within the confines of a party dispute, to be 
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wary of creating ad hoc exemptions to these balanced 
enactments lest it drown nondiscrimination laws in 
exemptions—a result Amici as legislators clearly have 
an interest in preventing.  

ARGUMENT 

I. This Court defers to legislatures and the po-
litical process when assessing exemptions 
from neutral, generally-applicable laws 

Three decades ago, in Smith, the Court explained 
that religious exemptions to neutral, generally-appli-
cable laws were a matter for the political process.  Em-
ployment Div., Dep’t of Hum. Res. of Oregon v. Smith, 
494 U.S. 872, 890 (1990).  The question there was 
whether Oregon’s prohibition on possessing a “con-
trolled substance” without a medical prescription 
could survive a First Amendment challenge by per-
sons fired for ingesting “peyote for sacramental pur-
poses.”  Id. 874.  The challengers there argued it could 
not:  that their “religious motivation for using peyote” 
exempted them from compliance with the law.  Id. 878.  
This Court disagreed, holding Oregon’s prohibition 
did not violate the Constitution. 

There, the Court commented: 

The rule [challengers] favor would open the 
prospect of constitutionally required reli-
gious exemptions from civil obligations of al-
most every conceivable kind—ranging from 
compulsory military service, *** to the pay-
ment of taxes, *** to health and safety reg-
ulation such as manslaughter and child ne-
glect laws, *** compulsory vaccination laws, 
*** drug laws, *** and traffic laws, *** to 
social welfare legislation such as minimum 
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wage laws, *** child labor laws, *** animal 
cruelty laws, *** environmental protection 
laws, *** and laws providing for equality of 
opportunity for the races ***. The First 
Amendment’s protection of religious liberty 
does not require this. 

Id. 888–89 (citations omitted).  

The Court’s concern in that case proved prescient.  
Petitioners here have set their sights on generally-ap-
plicable nondiscrimination laws in a way that this 
Court warned would be threatened by the argument 
it rejected in Smith.  As the Court recognized then, 
just because a religious-practice exemption is not 
“constitutionally required” does not mean it is “ban-
ished from the political process.”  Smith, 494 U.S. at 
890.  No.  Legislatures “can be expected to be solici-
tous of that value [religious-practice exemptions] in 
its legislation as well”—and indeed many states had 
made exceptions for peyote.  Ibid.   

But for neutral, generally-applicable laws, this 
Court left religious “accommodation to the political 
process.”  Smith, 494 U.S. at 890.  And for good reason:  
the process of “democratic government must be pre-
ferred to a system in which each conscience is a law 
unto itself or in which judges weigh the social im-
portance of all laws against the centrality of all reli-
gious beliefs.”  Ibid.   

In doing so, the Court merely continued the course 
it had set more than a hundred years prior in Reyn-
olds.  There, Congress had passed a law prohibiting 
bigamy and polygamy, and Mr. Reynolds was prose-
cuted under that law.  He argued a religious exemp-
tion from criminal prosecution because he believed 
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that it was his duty “to practise polygamy.”  Reynolds 
v. United States, 98 U.S. 145, 161 (1878).  This Court 
rejected that argument:   

So here, as a law of the organization of soci-
ety under the exclusive dominion of the 
United States, it is provided that plural 
marriages shall not be allowed.  Can a man 
excuse his practices to the contrary because 
of his religious belief?  To permit this would 
be to make the professed doctrines of reli-
gious belief superior to the law of the land, 
and in effect to permit every citizen to be-
come a law unto himself.  Government could 
exist only in name under such circum-
stances.  

Id. 166–67.  

While those were different cases involving differ-
ent (criminal) laws and different religious practices, 
the throughline is clear:  the legislative process has 
unique acumen in determining both the scope of non-
discrimination laws and balancing whether religious 
exemptions are appropriate.  Courts should be hesi-
tant to find ad hoc religious exemptions in such neu-
tral, generally-applicable laws to avoid undermining 
the stability of that legislative process and legisla-
tures’ compelling interest in eradicating discrimina-
tion.   

II. Petitioners’ rule would endanger myriad fed-
eral nondiscrimination laws that Congress 
has carefully crafted over decades 

Congress has regularly passed and amended neu-
tral, generally-applicable nondiscrimination statutes, 
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demonstrating that the political process is the appro-
priate avenue for updating these statutes.  

Congress adjusts the scope of its nondiscrimina-
tion statutes over time as necessary.  For example, the 
Americans with Disabilities Act (“ADA”) has been 
amended multiple times since its enactment in 1990.  
Congress has amended the ADA, including to include 
certain overseas employees within its scope (Civil 
Rights Act of 1991, Pub. L. No. 102-166, § 109, 105 
Stat. 1071, 1077), to add protections enforceable 
against Congress itself (Congressional Accountability 
Act of 1995, Pub. L. No. 104-1, Title II, §§ 201(c)(3), 
210(g), 109 Stat. 3, 8, 16), and to expand the definition 
of disability (ADA Amendments Act of 2008, Pub. L. 
No. 110-325, § 4(a), 122 Stat. 3553, 3555).  Congress 
reacted to the problem of discrimination at universi-
ties, in government, and within Congress itself by ex-
panding protections under the Civil Rights Act to 
those areas.  General Accounting Office Personnel Act 
of 1980, Pub. L. No. 96-191, § 8(g), 94 Stat. 27, 34; 
Congressional Accountability Act of 1995, Pub. L. No. 
104-1, Title II, § 201(c)(1), 109 Stat. 3, 8; Workforce 
Investment Act of 1998, Pub. L. 105-220, Title III, 
§ 341(a), 112 Stat. 936, 1092; see also Legislative Path 
to Title IX, LIBR. OF CONG., https://guides.loc.gov/ti-
tleIx-law-library-resources/legislative-path.  And 
Congress has expanded protections against discrimi-
nation in the financial industry (originally limited to 
sex or marital status) by expanding the Consumer 
Credit Protection Act, including to prohibit discrimi-
nation on the basis of race, color, religion, national 
origin, and age.  Equal Credit Opportunity Act, Pub. 
L. No. 93-495, Title V, § 503, 88 Stat. 1500, 1521 
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(1974); Equal Credit Opportunity Act Amendments of 
1976, Pub. L. No. 94-239, § 2, 90 Stat. 251, 251. 

Congress sometimes acts to correct this Court’s in-
terpretations of its nondiscrimination statutes.  It en-
acted the Pregnancy Discrimination Act (“PDA”) “to 
override the Supreme Court’s refusal in a 1976 case to 
see pregnancy discrimination as a form of sex discrim-
ination under Title VII.”  Deborah L. Brake & Joanna 
L. Grossman, Unprotected Sex: The Pregnancy Dis-
crimination Act at 35, 21 DUKE J. OF GENDER L. & 

POL’Y 67, 67 (2014).  The Civil Rights Restoration Act 
of 1987 was intended to further expand protections 
against discrimination in light of this Court’s rulings, 
as were portions of the Civil Rights Act of 1991.  See 
Michael Haas, Civil Rights Restoration Act, EBSCO 
(2022), https://www.ebsco.com/research-starters/his-
tory/civil-rights-restoration-act; Donald O. Johnson, 
The Civil Rights Act of 1991 and Disparate Impact: 
The Response to Factionalism, 47 UNIV. OF MIAMI L. 
REV. 469, 493 (1992). 

In the legislative process that produces these en-
actments, Congress also carefully weighs and some-
times adjusts exemptions from its nondiscrimination 
laws.  Drawing on evidence and data regarding dis-
crimination in employment, Congress crafted Title 
VII to prevent employment discrimination on the ba-
sis of race, color, religion, sex, or national origin.  The 
Civil Rights Act of 1964, Pub. L. No. 88-352, Title VII, 
§ 703(a), 78 Stat. 241, 255; see The Civil Rights Act of 
1964: An Overview, CONG. RSCH. SERVS., 62 (Sept. 21, 
2020).  “[I]ntend[ing] to reinforce Title VII,” Congress 
amended the act in 1972 through the Equal Employ-
ment Opportunity Act (“EEOA”).  Indu Vohra, U.S. 
Congress Mandates Equal Employment Opportunity, 
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EBSCO (2023), https://www.ebsco.com/research-
starters/law/us-congress-mandates-equal-employ-
ment-opportunity.  Congress carefully considered, at 
that time, various exemptions for the Civil Rights Act 
and adjusted them, including “expand[ing] exemp-
tions for religious organizations.”  Ibid.  During con-
sideration of the EEOA specifically, Congress ex-
panded the original religious exemption (codified in 
§ 702) but rejected an amendment that would have ex-
empted religious institutions entirely from Title VII. 
See 118 Cong. Rec. 1977-82, 4503 (1972) (rejecting 
amendment to grant religious institutions total ex-
emption from Title VII requirements); Melissa Rogers, 
Federal Funding and Religion-Based Employment De-
cisions, in SANCTIONING RELIGION? POLITICS, LAW, 
AND FAITH-BASED PUBLIC SERVICES 105, 109 (David K. 
Ryden & Jeffrey Polet eds., 2005) (“While Senators 
Ervin and Allen were unsuccessful in their attempts 
to amend the bill to exempt educational and religious 
institutions from Title VII entirely, their amendment 
to broaden the 702 exemption to cover all employment 
positions of religious corporations, associations, edu-
cational institutions, and societies was successful.”). 

Conversely, the original narrow religious exemp-
tion in the Fair Housing Act of 1968 (42 U.S.C. 
§ 3607(a)) has not been expanded despite later expan-
sions of the FHA’s scope (see Housing and Community 
Development Act of 1974, Pub. L. No. 93-383, 
§ 808(b)(1), 88 Stat. 633, 729; Fair Housing Amend-
ments Act of 1988, Pub. L. No. 100-430, §§ 5(b), 6(a)-
(b), 102 Stat. 1619, 1619–20).  And, particularly perti-
nent here, in the Head Start Act, Congress did not in-
clude a religious exemption to the nondiscrimination 
provision even though the education-related program 
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includes participation by religious providers.  See 
42 U.S.C. § 9849. 

The point here is that Congress, as an elected, de-
liberate body operating through an iterative process, 
has particular acumen in crafting both the scope of 
nondiscrimination protections as well as the scope of 
any necessary exemptions to those neutral, generally-
applicable requirements.  The freedom to do so per-
mits Congress to ensure important, universal nondis-
crimination protections while balancing other inter-
ests.  

This freedom is critical. Congress, like other legis-
lative bodies, has a compelling interest in preventing 
invidious discrimination against members of the pub-
lic. Over the past nearly 70 years, including with the 
landmark Civil Rights Act of 1964, Congress has 
worked to eliminate all forms of discrimination and 
ensure that all members of society receive equal treat-
ment. These laws protect the dignity of historically 
marginalized groups and help bring our nation closer 
to the promise of the Declaration of Independence that 
“all men are created equal.” As elected officials, legis-
lators have passed numerous nondiscrimination laws 
to ensure that their constituents can fully participate 
in American society without discrimination.  These 
nondiscrimination provisions, in the context of feder-
ally funded programs, also ensure that these pro-
grams will effectively address the public policy con-
cern they were designed to solve by ensuring all eligi-
ble individuals are able to participate.   

While there may be disagreements among individ-
ual legislators on when exemptions from these nondis-
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crimination provisions are appropriate, such exemp-
tions, when added, should be the result of a delibera-
tive process by the body working to enact nondiscrim-
ination protections.  In fact, this Court has recognized 
the importance of permitting Congress to balance the 
breadth of any exemptions.  In Amos, for instance, this 
Court addressed a challenge to the expansion of Title 
VII of the Civil Rights Act’s religious exemption.  Cor-
poration of Presiding Bishop of Church of Jesus Christ 
of Latter-day Saints v. Amos, 483 U.S. 327, 339 (1987).  
The challenger there argued that Congress’ accommo-
dations amounted to a violation of the Establishment 
Clause.  This Court rejected that argument, starting 
from the premise that Congress can (and sometimes 
should) accommodate religious practice with “benevo-
lent neutrality.”  Id. 334 (quotation omitted).2  Re-
viewing the record there, the Court confirmed that 
“Congress acted with a legitimate purpose in expand-
ing the § 702 exemption to cover all activities of reli-
gious employers.”  Id. 339.  While not required, Con-
gress’ balance of scope and exemptions deserves sig-
nificant respect and weight, and “it is a permissible 
legislative purpose to alleviate significant governmen-
tal interference with the ability of religious organiza-
tions to define and carry out their religious missions.”  
Id. 335.    

 
2 Of course, the Court also recognized that “[a]t some 

point, accommodation may devolve into ‘an unlawful fos-
tering of religion’ *** but these are not such cases, in [its] 
view.”  Amos, 483 U.S at 334–35 (citation omitted).  
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III. The Court should be mindful not to destabi-
lize or undermine that legislative role by ef-
fectively legislating ad hoc exemptions to 
nondiscrimination laws 

As discussed in Section II, the legislative process 
described in Smith is not just theoretical but has for 
decades shaped the substantive scope and exemptions 
to the Nation’s nondiscrimination laws.  Petitioners’ 
theory here—just as in Smith—threatens to upend 
that careful balance well beyond Colorado.  Amici do 
not think the Court should permit citizens to become 
laws unto themselves when deciding whether to com-
ply with the Nation’s nondiscrimination laws.  Any 
given law or program that includes a generic, neutral 
nondiscrimination prohibition could suddenly invite 
challenges, carveouts upon carveouts, and endless lit-
igation.  Litigants might wish to expand the FHA’s re-
ligious exemption (despite Congress’s decision not to 
do so) or expand exemptions to the Civil Rights Act 
beyond what was carefully considered and enacted by 
Congress.  Protections against sex discrimination by 
Congress itself, or in our financial industry, or myriad 
others weighed and decided by Congress would be 
subject to ad hoc exemptions by aggressive litigants. 

Instead, Amici respectfully submit that the Court 
should be wary of requests for the judiciary to roll up 
its sleeves and essentially legislate ad hoc exemptions 
to these carefully-crafted laws.  That request invites 
“judges [to] weigh the social importance of all laws 
against the centrality of all religious beliefs” in a way 
that this Court expressly rejected three decades ago.  
Employment Div., Dep’t of Hum. Res. of Oregon v. 
Smith, 494 U.S. 872, 890 (1990).  This is a perilous di-
rection to move the law, ultimately undermining 70 
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years of nondiscrimination laws covering a vast swath 
of public life, including education, healthcare, child-
care, job training and placement, food and nutrition 
programs, victim assistance, legal services, reentry 
programs, and much, much more.   

For valid, neutral, generally-applicable laws—
such as nondiscrimination laws discussed above and, 
on Amici’s view, the Colorado law at issue here—
“leaving accommodation to the political process” 
(Smith, 494 U.S. at 890.) is an important bulwark of 
democratic governance.  It is the work of Congress to 
expand or narrow exemptions, determine substantive 
rights, respond to judicial interpretations, and refine 
necessary exemptions.  Congress is better situated to 
balance these issues in the context of its nondiscrimi-
nation statutes, including Title VII, Title IX, the ADA, 
the ECOA, the FHA, and related civil-rights laws, 
without courts creating bespoke exemptions for the 
peculiarly litigious.   

This Court has long resisted finding ad hoc exemp-
tions for “each conscience” that seeks to be a “law unto 
itself” when balancing matters of religious doctrine 
and compliance with neutral, generally-applicable 
laws.  Smith, 494 U.S. at 890; Reynolds v. United 
States, 98 U.S. 145, 167 (1878).  And it has long held 
that “to the extent that it is feasible,” the “task” of 
“reconcile[ing] competing demands on government” in 
the face of competing religious interests “is for the leg-
islatures and other institutions.”  Lyng v. Northwest 
Indian Cemetery Protective Ass’n, 485 U.S. 439, 452 
(1988) (citing Federalist No. 10).  It should hold to that 
wisdom here.  
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CONCLUSION 

Respectfully, Amici request that the Court affirm.  
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