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CASE NO. 23-3140

AP,?,&-' > QUEST1ONS PRESENTED

1.) VWhether the Seventh Circuit errored in holding that Petitioner's
convictiqn under i8 U.S.C. § 924 (c) remains valid despite the court'é
‘decision in United Sﬁates V. Téylo: 566 U.S. 845 (2022),7ﬁhich held that
attemptéd Hobbs Act robbery does. not qualify as a "crime of violence"..

(See Apgendix R)

_‘f2.) Whether.the Seventh Circuit improperly applied pfocedural default
to bar Petitioner's claim despite a showing of actual innocence, in conflict

with Bousley v. United States, 523 U.S. 614 (1998). (See Appendix @ C )

~3.) Whether Justice Jackson's opinion in Hewitt v. United States

Ho. 23-1002, applies here where retroactivity is concerned?’
4.) Whether the indictment failed to give notice of the offense?”

5.) Whether a defendant can be punished/imprisoned for a crime

or count the Grand Jury did not return?

6.) Whether an indictment has to be clear and concise?

7.) Whether counsel was ineffective for failing to object to the

court and prosecutions ambiguity?

8.) Whether the indictment's ambiguilt and the courtroom confusion
g y

prejudiced Petitioner and produced a miscarriage of justice?
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IN THE
| SUPREME;_C_.(.)_.QBT OF THE‘ UNITED STATES
PETITION FOR WRIT OF CERTIORARl
| Petitioner respek;tfully prays that_ a: wr1t of certiorari___ _i§§1_1e_ to review the jg@grnent below.

OPINIONS BELOW

[‘/A‘or cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _3_ to
the petition and is

[ ¥ reported at Jone Q(" 2035 ;or,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix L to
the petition and is

[T reported at 0%8/16/3 2 : ; or,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; OT,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the : court

appears at Appendix to the petition and is

[ 1 reported at ; ;or,

[ ] has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished. .

1.



JURISDICTION

[ \){ For cases from federal courts:

- The date on which the United States Court of Appeals declded my case
- 'Was Dune b, QOR’S

[sv]’ No petition for rehearmg was tlmely ﬁled in my case. -

[ ] A timely petltlon for rehearing was denied by the United States Court of =
Appeals on the following date: , and a copy of the
order denying rehearmg appears at Appendix _____. )

[ ] An extension of time to file the petition for a wnt of certiorari was granted
to and including : (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
- , and a copy of the order denying rehearing

appears at Appendix

| [ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

| be CCH/\ Amendl/mm)r PQ Aomndax A ei Ke%cn sz G\rw\‘f/\‘cj
lg (LS Ce. 5 931-' CC) Pl AP{(\(J\)( /4 Q @Qaﬁmf\ 'F;r f‘xrc;/\"l“/l&

8% US.c. 8255 P ppendit A-22 Recmn £oc Guantin’
16 UsCc. 81951 p3 Am,m A;z a%om (o Geant ,rc)

—

&




CASE NO. 23-3140

App STATEMENT OF THE CASE

Petitioner Michael W. Cobbs was charged by a Grand Jury with
Attempted HobLbs Act Robbery as count one of his indictment and Possession
of a firearm in furthrance of Robbery, (See Appendix & -D ).

Following this court;s decision in United States v. taylor No. 5%6 U.S.
845 (2022). Petitiomer filed a timely motion under 2& U.S.C. § 2255,
arguing that his § 924 (c) conviction was invalid because Attempted Hobbs
Act Robbery is not a crime of violence. The district couft denied relief
finding Petitioner's plea colloguy established the elements of a
completed Hobbs Act Robbery. (See Appendix .A- _ ). The Seventh Circuit
affirmed on June 26, 2025, holding that Petitionzr failed to demenstrate
actual innocence of a completed Hobbs Ac: Robbery and that procedural

default barred review. (See Appendix &4)



Casa No. 23-3140

APPA,%\ - REASON FOR GRANTING THE WRIT

This case presents unrescolved and nationally significant questions
following United States v. Taylor 596 U.S. 845 (2022) and the allowance
of ambiguity in a indictment.

The Supreme Court has repeatedly held that an indictment must
identify the offens2 with sufficient clarity so the accused can understand
thezchange and.so~that:the record shows whether the accused was:convicted
of charges fairly within the indictments scope, United States v. Debrow
346 U.S. 374 (1953) (Rule 7 (c) standard), (Indictment must be plain,
concise and definite); The court described that failure to do so undecmines
due process. Federal courts remain divided on whéther convictions under

7

16 U.S5.C. § 924 (c) are valid wha2n plea colloquies are ambiguous as to
whather the offense was an attempt or a completed robbery. Here the
prosection charges "Attempted Hobbs Act Robbery™ in the indictment, (See
Appendix 81D ). During the change of plea hearing, (See Appendix &L ),
The prosecution refers to count 1 as "obstructing or attempting to obstruct
commecrce by robbery', (P.11, L. 24). .

The magistrate (on P.13, L. 21) refers tc count one as 'Hobbs Act
Robbery"”, and (on P. 22, L. 15) thw Magistrate uses ths word "attempt'.

Then again (on ?2. 23, 1 21 -22) he uses "Hobbs Act vielation'. In th

i

preseutence report (of which I am not allowed to have in my possession)
refer tu count one as “Attempt Hobbs Act”. In fact in the petitioners
district court's 26 U.S.C. § 2255 denial the judge admits the presentence

report refers to count one as "Attempted Hobbs Act Robbery™, the plea

hearing aud judgement also refers to count one as "Attempt'', See Appendix

P

&F . If that is not enough the same district judge refered to count one

-1~



Agp -
in the sentencing hearing as “Hobbs Act Robbery'™ (P. 4, L. 10) and

agailn the judge refe

M
[y]
n

to count one as THobbs Act Robbery'

The indictment (and subsequent proceedings) failed to clearly and
sufficiently allege the precise offense conduct for which Petitioner
was convicted in particular, whether the govermment charged a completed
Hobbs Act Robbery, Attempted Hobbs Act Robbery or some other offense.
At various stages, the courts (magistrate and district judge) and the

record reflect confusion apout conduct actually charged.

The Fiftl Amendment to ths United Stutes Constitution unequivocally
mandates that "no person shail be held to answer for a capital or
otherwise infamous crime unless on a presentment or indictment of a
grand jury'. This requirement is not a mere formality; it is a substantive
protection ensuring that an accused in informed of the exact nature
and cause of the accusation against them; so that they may adequately
prepare a defense and avoid double jeopaidy.

When an indictment is unclear, due process is violated. The Supreme

\

Court has repeatedly recognized that a defendant cannot knowingly plead
guilty to an offense they do not fully understand, nor to an offense that
was never properly alleged by the grand jury, Russell v. United Sta t@s,‘
369 U.S. 749 (1962), make clear "the accused must be apprised by the

indictment, with reasonablie certainty, of the nature of the accusation"

e

ere;

; the confusion extended beyond Petitioner and counsel (defense),
the magistrate judge and district judge both operated under the same lack

of ciarity, as evidenced in the record. 1lf the.court ofiicials themselves

«r
r-».l

could nmot consistently acticulate the charge, how could petitioner (defense)

-



ppA-2
possibly provide an informed plea? The indictment and government's failure
to clearly state or correct whether petitioner was charged with “Attempt"

or a completed Hobbs Act Robbery is fatal under the Constitution.

Defense counsel (Elisabeth R. Pollock) believe she was arguing
Attempt by this statement (see Appéndix A;l "He sat in a garbage can
300 yards from the restaurant and waited for the police to show up to
kill him, which is what he thought would happen.” £ %% L.3-9

‘Here the district judge admits on record that petitioner was charged,
convicted, and sentenced to Attempted Hobbs Acthbbbery, The prosecution
altered the nature of offensevpost"indictment without returning to the

grand jury for a superseding indiétment.

The Hobbs Act (18 U.S.C. § 1951) reduires proof of certain elements
(affecting interstate commerce and either robbery/extortion or attempt/
conspiracy to do so); whether the governmant charged and‘%roved an
attempted or‘completed robbery affects the elements the defendant:must
be able to meet. the statue separately proscribes attempts and completed

offenses.

The law is clear that a defendant may not be convicted (nor have
his liberty extinguished by an involuntary or uninformed plea) on a
theery that was not presented to the grand jury. A constructive amendment
or fatal variance occurs when the charging terms are altered in
substance an error that destroys the defendant's substantial right to be
tried only on charges presented by a grand jury. Where, as here, the
Attempted Hobbs Act theory was later overturned and the proceeding
thereafter blurred or shifted theory of liability without a clear grand
jury charge, Petitioner is to be held on a ground not alieged in the

-3
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cobbery, but attempt. Ye ;
relying on ambiguous plea with colloguy language to characteirize the
oifense as 2 completed robbery. In so doing, the Seventn Circuit igunored
this court's instruction that the categorical approaci governs whether
an oifense qualifies as a "crcime of violence". This Court's review is

's approach permits lower courts

neceszary because the Seventhi Circuit
to evade Taylor by construing ambiguous plea colloguy sitatements as

complieted oifenses. That approach conflicts with Taylor and threatens

tc create non~uniform application of § 924 (c¢) across the circuits. Moceover,

by imposing a procedural bar despite a credible claim of actuzl innocence,

tiie Seventh Circuit's decision also conflicts with Bousley v. United

States, 523.U.S. 614 (1998). Only this court can reslove this conflict.

¥
For the foregoing reasons, Petitioner respectfully requests that

tnis court grant the petition for a wWrit of Certilorari and weview the

(Sec Appendiz @ - f§)
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