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IN THE UNITED STATES DISTRICT
COURT NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
ANTHONY BALDUCC]I, : CASE NO. 1:22-CV-00299JRK
Petitioner, | , | JUDGE JAMES R. KNEPP, II
Vs. MAGISTRATE JUDGE DARRELL A. CLAY
KEITH FOLEY, WARDEN, | REPORT AND RECOMMENDATION
-Respondent.

~ Representing himself, Petitioner Anthony Balducci filed a petition for a writ of habeés

corpus. (ECF #1). The District Qourt.has jurisdiction over the petition under 28 U.S.C. § 2254(a).
On March 2, 2022, pursuant to Local Civil Rule 72.2, this matter was referred to me to prepare a
Report and Recor'nmgndation. (Non-document entry of March 2, 2022). Respondént Keith Foley,
as Wérden of the Grafton Correctional Ins?:itution (hereinafter, the.'State), filed the Return of
Writ (including the state c0uft'fecord) on June 30, 2022. (ECF #8). Mr. Balducci filed a Traverse
to Return of Writ on August 22, 2022. (ECF #9).

For the reasons below, I recommend the District Couft DISMISS the petition. I further
recommend 'Fhe Dist_riét Court DENY a certificaté of appealability for all grounds for relief. -

PROCEDURAL HISTORY

A. Factual findings of the Court of Appeals

The Ohio Court of Appeals, Eighth Appellate District, set forth the facts of this case on

direct appeal. These factual findings are presumed correct unless Mr. Balducci rebuts this

' EXHIBIT A
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presumption by clear and convincing evidence. See 28 U.S.C. § 2254(e)(1). The Eighth District

- determined:

{12} Balducci was indicted on February 12, 2019, for offenses dated January 27,
2019. The indictment alleged four counts: (1) aggravated murder under R.C.
2903.01(A) (Count 1), an unclassified felony; (2) murder under R.C. 2903.02(B)
(Count 2), an unclassified felony; (3) felonious assault under R.C. 2903.11(A)(1)
(Count 3), a second-degree felony; and (4) having weapons while under disability
under R.C. 2923.13(A)(2) (Count 4), a third-degree felony. All four counts included
one- and three-year firearm specifications, but Count 4 was later amended to delete
the specifications. :

{13} The state described video footage that formed the underlying facts of the charges
at the original sentencing hearing at which Balducci moved to withdraw his guilty
plea. The state reported that Balducci drove a Chevy Impala to pay a cell phone bill
in person at the cell phone store on January 27, 2019. Video footage from the cell
phone store shows him leaving the store at 1:39 p.m. Shortly thereafter, both
Balducci and the victim appear in security footage at a dollar store. The victim left
the store and was captured on neighborhood security footage entering a pedestrian
footbridge at 1:53 p.m. The last video showing the victim alive on the footbridge was
at 1:54 p.m.

{14} There is also video of Balducci driving the Impala to a street near the same
footbridge. The video shows that he parked his car and exited the vehicle at 1:46
p-m., then walked towards the footbridge. He is then off camera for ten minutes and
22 seconds, after which he reappears, returning from the direction of the footbridge,
and walks towards the vehicle at 1:57 p.m. No other individuals appear on the video
footage in the vicinity of the footbridge during the same timeframe.

{15} Two teenagers found the victim on the footbridge around 4:00 p.m. the same
day and reported their finding to the police. The victim suffered three gunshot
wounds, two to the face and one to his heart. The state represented that the clothes
Balducci wore in the video tested positive for gunshot residue a few days later.

A. Plea Hearing

{16} The trial court held a pretrial on October 24, 2019. Trial was set for October
28, 2019. On the morning of trial, Balducci accepted a plea deal shortly before voir
dire was to begin. As part of the plea deal, the state amended Count 1 from
aggravated murder under R.C. 2903.01(A) to murder under R.C. 2903.02(A). The
one- and three-year firearms specifications remained on Count 1. Count 4, having
weapons while under disability, had previously been amended to delete the firearms
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specifications. The state dismissed Count 2 and Count 3. Balducci pled guilty to
amended Counts 1 and 4.

{17} In lieu of trial, the court held a plea hearing pursuant to Crim.R. 11. After the
state outlined the plea agreement, the trial court addressed Balducci personally. The
trial court noted that Balducci had the opportunity to speak with his attorneys and
family members before accepting the plea deal. Before beginning the questioning,
the trial court informed Balducci that he was “welcome to stop and ask me, or of
course you may ask your respective attorneys” if he had any questions. (Tr. 17.)
Balducci stated that he understood. In response to the trial court’s questioning,
Balducci stated that he is 42 years old; that he had obtained a GED; that he was not

- under the influence of any drugs, alcohol, or medication; that he was satisfied with
the work of his attorneys; and that he is a United States citizen.

{18} The trial court reminded Balducci that he could ask questions before the court
proceeded to review the constitutional rights he would waive by pleading guilty.
Balducci stated that he understood he would be waiving certdin constitutional rights
by pleading guilty, including the right to a trial by jury; the right to confront and
cross-examine the state’s witnesses; the right to call witnesses on his behalf; the right
to a lawyer; and the right to testify or not testify. He also stated that he understood
that the state would bear the burden of proof beyond a reasonable doubt at trial.

{19} The court then informed Balducci that the penalty for murder, Count 1, is 15
years to life and explained that with the firearm specifications, he could face a
sentence of 18 years to life for Count 1, followed by parole supervision. Balducci
stated he understood. The court then explamed the potential maximum penalties
associated with Count 4, having weapons while under disability. The court explained
that Count 4 could include up to three years of postrelease control, although the
court immediately clarified that he would instead be subject to parole due to the |
murder conviction. The trial court also stated that it could order consecutive
sentences on the two counts to which he was pleading guilty and that the court would
set a date for sentencing if he entered a guilty plea. Balducci stated that he
understood.

{110} Next, the trial court set forth the counts to which Balducci was pleading guilty,
including Count 1, murder with one- and three-year firearms specifications and
Count 4, having weapons while under disability. Balducci pled guilty to each count.
He stated it was his choice to plead guilty and that no one made any threats or
promises in order to get him to plead guilty. The trial court found that Balducci
understood his constitutional rights and that he knowingly, intelligently, and
voluntarily waived those rights. The court accepted his guilty plea and went on to
discuss logistics for the sentencing hearing.



Case: 1:22-cv-00299-JRK Doc #: 15 .Filed: 11/06/24 4 of 37. PagelD #: 444

{111} The court indicated that it would accept sentehcing memorandums and that it

* would “wait to receive the information that I get from both the prosecutors as well
as your lawyers” before imposing a sentence. Balducci’s trial counsel initially
requested an expedited presentencing investigation report, but later agreed to
proceed to sentencing without a report. The court advised Balducci’s counsel, “if you
file a sentencing memorandum, have your client’s letters from his family present and
able for me to review” and scheduled sentencing for October 31, 2019, three days
after the plea hearing.

- B. Motion to Withdrawal [sic]

{112} At what started as a sentencing hearing, the court began by stating to defense
counsel that it had reviewed the state’s sentencing memorandum, a prior presentence
investigation report, and “all of the information that was contained in the letter that
was provided to the Court-as it related to your client.”

{113} The state then recounted the video footage of Balducci and the victim. The
court then heard from the victim’s father and the mother of the victim’s child, who
had just started kindergarten. The victim’s mother was also present, but did not
address the court. Balducci’s attorneys spoke on his behalf and asked for concurrent
sentences, stating that Balducci was “deeply sorry for what he did” and “has accepted
responsibility.”

{114} The trial court then addressed Balducci, stating “I am appreciative that you
accepted responsibility.” At that point, Balducci asked to speak. He stated:

Thank you, Your Honor. My heart goes out to his family. I know [the
victim’s mother] very well, his mother, she lived with me for a year
and a half. I supported her like I would my own mother.

With that being said, I want to withdraw my plea of guilty. I don’t
feel that I should plead guilty to something I didn’t do. I didn’t
discuss this with my lawyers first because I feel that their best interest
is not my best interest. I would like to enter a plea of not guilty.

I made a rash decision, Your Honor, and I apologize.
{115} The trial court advised that he should take time to consider his decision to

withdraw his plea and that it did not think the decision to withdraw was in his best
interest. Balducci responded:
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I understand, Your Honor and I have done that. We sat for hours the
other day before they convinced me that pleading guilty was my only
way out. They told me that if I go to trial I'm not going to win. And
with that attitude, you're not going to win, and that’s how I felt, like
I had no other choice but to plead guilty.

* ¥ %k

There’s things that I requested that the lawyers didn’t do to try to
help my case, and I feel that my best interest is not their best interest.

{116} The trial court again eﬁcouraged Balducci to think seriously about his decision,
stating that his counsel was very experienced. He replied: ‘

I understand, Your Honor, and I by no means am as educated as my
lawyers. And so hindsight is 20/20, and after I went back and I was
able to actually think about what happened, we could say buyer’s
remorse, but even at the time of sentencing when I did decide to .
plead guilty, oftentimes I didn’t understand what you were saying. I
had to ask my lawyer what do I do, and he said “guilty,” so I would
just repeat what he told me to say. I truly-didn’t understand what you
were saying a lot of the times until I went back and actually thought
about it. " '

{117} The trial court-questioned Balducci’s sincerity regarding his supposed lack of
understanding given his responses and demeanor at the plea hearing, but set a
hearing date for his motion to withdrawal his guilty plea.

C. Heariﬁg on Motion to Withdraw Plea

{118} A hearing for the motion to withdraw was set for November 6, 2019. The
parties appeared in.court that day, including Balducci’s original counsel and new
counsel. Balducci’s original counsel withdrew from representing him. The trial court
granted a continuance to allow his new counsel more time to review the case. During
the proceeding, Balducci agreed with the trial court that he spent “quite a lot of time”
speaking with his family and attorneys before entering his guilty plea. He also
confirmed that he watched the state’s video evidence before pleading guilty.

{119} The trial court held a hearing on Balducci’s motion to withdraw his plea on
November 14, 2019. The trial court began the hearing by stating that it had reviewed
the jail logs and transport logs indicating when trial counsel met with Balducci. The
courted noted that Balducci’s counsel went to the jail seven times and that Balducci
was transferred to the court five times to meet with his attorneys, excluding the dates
he came to the court to plea and be sentenced, for a total of at least 12 visits. The

5
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court also stated that it reviewed the timeframe of the case, and noted the court’s
multiple interactions with Balducci, and his interactions with his previous lawyers.
The trial court further noted that Balducci had pled guilty in prior cases and was not
“new to the system.”

{120} The court also noted its familiarity with Balducci’s original counsel and their
many years of experience. The court observed that his counsel “spent a significant
amount of time with [Balducci]” and “were thoroughly engaged in talking to him.”
The trial court acknowledged Balducci’s concern that his original counsel did not
have his best interests in mind based on their assessment of the likely outcome of
proceeding to trial. It explained that “good lawyers are not there to tell you just what
you want to hear” and still “fight” for their clients regardless of their assessment of
the likely outcome. ' '

{121} The trial court stated that it also reviewed the transcripts from the case up to
that point. The trial court noted the absence of any evidence of mental health
challenges or cognitive impairment and observed that Balducci appeared “very
engaged” and “very attune[d]” during court proceedings. The trial court also stated
that it believed Balducci “was accepting responsibility, truthfully, for the crime in
question.” It did not observe any indication that Balducci was confused or concerned
during the plea hearing.

{122} The trial court also noted several circumstances that led it to question the
sincerity of Balducci’s desire to withdraw his guilty plea. In particular, it noted that
Balducci stated “hindsight is 20/20” as one reason for requesting a withdrawal. The
court further noted that the timing of Balducci’s request was “suspect to the Court”
in that he waited until just before sentencing was to proceed before addressing the
victim’s family members and then finally requesting to withdraw his plea.

{123} The trial court also gave Balducci’s new counsel a chance to speak on his behalf
regarding his motion to withdraw his guilty plea. Counsel argued that original
counsel’s 12 visits with Balducci prior to his guilty plea were “very little.” Counsel
further argued that original counsel failed to investigate a so-called “Facebook
confession,” and instead relied on the results of the state’s investigation, which
apparently removed the Facebook poster as a suspect before Balducci was identified
as a suspect. They argued that trial counsel should have retained an independent
investigator to investigate the possible confession. - :

{124} Finding that Balducci had merely changed his mind when faced with
sentencing, the trial court denied his motion to withdraw his plea. The trial court
then sentenced Balducci to life with the possibility of parole after 15 years on Count
1, murder, and three years on the threeyear firearm specification associated with
‘Count L. The court ordered the three-year term be served before the 15-year term so
that the full sentence for Count 1 was life with the possibility of parole after 18 years.
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The trial court sentenced Balducci to three years on Count 4, having a weapon while
under disability, to be served concurrently with the 15-year sentence for murder, but
consecutively with the threeyear sentence for the firearm specification. The total
sentence is life with the possibility of parole at 18 years.

(ECF #8-1 at PagelD 157-65 (citations omitted); see also State v. Balducci, No. 109262, 2020 WL

6796973 (Ohio Ct. App. Nov. 19, 2020)).

B. Trial court proceedings

On February 12, 2019, a Cuyahoga County grand jury indicted Mr. Balducci as follows:

Count Orrl,ev: Aggravated murder, in violation of Ohio Revised Code
§ 2903.01(A);

Count Two: Murder, in violation of Revised Code § 2903.02(B);

Count Three: Felonious assault, in violation of Revised Code

§ 2903.11(AX1); and

Count Four: Having weapons under disability, in violation of Revised Code

§ 2923.13(A)(2).

(ECF #8-1 at PagelD 68-69). Each offense also included one- and three-year firearms specifications

under Revised Code §§ 2941.141(A) and 2941.145(A). (Id.). Mr. Balducci was arraigned on

February 15, 2019, pled not guilty to all charges, was declared indigent, and was appointed

counsel. (Id. at PageID 71).

On October 24, 2019, Mr. Balducci signed a written waiver of his right to jury trial as to

Count Four only. (Id. at PageID 84). The trial court accepted the waiver and dismissed the one-

and three-year gun specifications as to Count Four. (Id. at PagelD 86).

On October 28, 2019, instead of proceeding with trial, the parties entered into a plea

agreement. The State amended Count One from aggravated murder to murder with one- and

three-year firearm specifications and deleted both firearm specifications in Count Four. (Id. at
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PagelD 88; see also ECF #8-2 at PagelD 303-04). Mr. Balducci pled guilty to amended Counts One
and Four, and the trial court dismissed Counts Two and Three at the State’s request. (ECF #8-1 at
PagelD 88). The trial court conducfed a colloquy' with Mr. Balducci that includeci a discussion of
his constitutional rights and an assessment of his competency, afterrwhich it accepted his gudty
plea to the amended charge;s and scheduled sentencing for October 31, 2019. (Id.; ECF #8-2 at
PagelD 313-16).
| On the morning scheduled for sentencing, following the State’s presentation, a victim

impact statement, and remirks from defense counsel, Mr. Balducci told the trial court he wanted
to withdraw his guilty plea. (ECF #8-2 at PagelD 340). He stated: “I don’t feel that I should plead
guilty to something I didn’t do. I didn’t discuss this with my lawyers first Because I feel that their
best interest is not my best interest. I would like to enter a plea of not guilty.” (Id.). He
subsequently stated he had made a “rash decision” and apologized to the court. (Id.). In response
to questions from the court about the change of plea hearing, Mr. Balducci also remarked: “I truly
didn’t understand what you were saying a lot of the times until I went back and actually thought
about it.” (Id. at PagelD 344). The trial court responded that Mr. Balducci was being ;‘a bit
disingenuous right now,rbecause I thought you were very smart and very engaged with me.” (Id.).
Nevertheless, the trial couft adjourned the sentencing hearing and directed preparation of the
transcript from the change of plea hearing. (Id.).

On November 5 and 14, the State submitted written briefs opposing Mr. Balducci’s request
to withdraw his guilty plea. (ECF #8-1 at PageID 90-103).

The trial court convened a hearing on November 6, 2019. (ECF #82 at PageID.346).

During that hearing, Mr. Balducci’s attorneys indicated they were withdrawing because “of a
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cénﬂict with our client in light of the proceedings last week”; they also repoﬁed Mr. Balducci had
acquired new counsel. (Id. at PagelD 347). The trial court granted new counsel’s motion
requesting a delay in the hearing on the request to withdraw the prior guilty plea. (Id. at PageID
34748).

On November 14, 2019, the trial court proceeded with a hearing on the motion to
withdraw Mr. Balducci’s guilty plea. (ECF #8-1 at PagelD 105; ECF #82 at PagelD 353). The trial
court noted that after Mr. Balducci commented he had not had sufficient contact with prior
defense' counsel before the change of ples, it reviewed the records from I;he Cuirahoga- County
Sheriff's Department regarding transport of Mr. Balducci to the courthouse for meetings with
counsel and in-court hearings. (ECF #8-2 at PageID 359). The trial court noted there were two
visits with oné defense éttorney and five with the other defense attorney, plus “five subsequent
multiple-hour visits in this cburtroom with the defendant, because he had to review substantial
portions of videotépe ...." (Id.). The court also noted another five dates for trial preparation

~visits. (Id. at PageID 360). The trial court also noted it reviewed the proposed plea with Mr.
Balducci “with the constitutional context of the questions and the answers and what I stated as it
related to punishment.” (Id. at PageID 361).

The trial court went on to comment it had reviewed transcripts of the prior proceedings,
during which it “noticed that [Mr. Balducci] indicated several times things that might appear
disingenuous in his response.” (Id. at PageID 365). It then observed that “in the ﬂlroes of the
moment of the plea and the sentencing hearing, he said a few things that would lead the Court to

have suspicion about his ultimate motivation here.” (Id. at PageID 366).
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The trial court also received argument from Mr. Balducci’s new defense counsel. (Id. at
PagelD 37692). It also gave Mr. Balducci the opportunity to speak for himself. Among other
things he said:

THE DEFENDANT: You stated several things while you were speaking that
I feel are false. :

THE COURT: Okay. Like what?

THE DEFENDANT: You indicated that I apologized to the family. I said, my
heart goes out to Jo Marie, which I'm sure yours does as well. Anytime someone loses
a loved one it’s sad. I lost my father and I'm sure her heart goes out to me. That

doesn’t mean that she killed my father; that just means that she has sympathy for me,
which I have heard—

- THE COURT: I apologize. Let me get the transcript so I can look at that.
But, I was under the impression then that when you said, my heart goes out to the
family, that was an apology, that you were admitting that the death of their loved one
was in fact something that was very concerning to you.

THE DEFENDANT: It was very tragic. Anytime you lose a loved one. If you
were to lose a child, you know, you would—people would say the same, my heart goes
out to you. That doesn’t mean they did it.

Second, the timing on my withdrawal of the plea was the only time that I got
to speak during the trial. I didn’t want to interrupt or be rude in any way, so I waited
for my turn to speak, then withdraw my plea.

My lawyers were well aware that I wanted to withdraw my plea. My mother
contacted them, as well as Stephanie, who was the lady that lives in Utah. That's my
son’s mother. ‘

THE COURT: Okay.

THE DEFENDANT: We met in the back for a brief session where they asked
me if | wanted to withdraw my plea or not, and I didn’t speak.

THE COURT: You did not speak to them about that?

THE DEFENDANT: Absolutely not, because at this point, I felt their interest
was not my interest. When I pleaded guilty, they led me to believe that there was over
a 95 percent chance if we go to trial I'm going to lose and get the rest of my life in
prison, and that I need to take 18 years because there is a chance I can get out. That
is my only option, is what they told me, and that’s what I believed.

10
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THE COURT: So if I tell you right now theoretically that that’s probably
some solid information that they're giving to you as officers of the Court, and they're
tepresenting to you what they believe has occurred, especially as of late in this
courthouse—so 1, myself, have just had an aggravated murder case with death
specifications. The defendant was advised of the same things, and he is now on death
row. A few months before that, another aggravated murder.

So these are not cases that I am unfamiliar with. And I'm not unfamiliar with
the outcome of most of these cases. If I thought that you were receiving a patently
unfair plea, I might even say, what is proceeding here.

So to suggest that their perspective is something that a good lawyer would not
want to at least inform you of, and inform you strenuously—because life without
parole is a lot different than parole eligibility after 18, correct?

THE DEFENDANT: I would imagine.

THE COURT: Right. I mean, that’s a correct statement. It would be better
to get that choice of 18 to life versus life without the possibility of parole. I mean,
you're a young man. You can serve your sentence, theoretically, and be out, and have

a life.

THE DEFENDANT: Thank you, your Honor.

THE COURT: Do you want to add anything else to your hearing, Mr.
Balducci? '

THE DEFENDANT: No, your Honor.
(Id. at PageID 393.97). Following additional remarks from the prosecutor and defense counsel, the
trial court denied Mr. Balducci’s request to withdraw his plea and proceeded with sentencing.
(ECF #8-1 at PagelD 105; ECF #8-2 at PagelD 406). The trial court sentenced Mr. Balducci as

follows:

THE COURT IMPOSES A PRISON SENTENCE AT THE LORAIN
CORRECTIONAL INSTITUTION OF LIFE.

THE DEFENDANT IS SENTENCED TO 3 YEARS ON THE 3 YEAR FIREARM
SPECIFICATION TO BE SERVED PRIOR TO AND CONSECUTIVE TO THE
BASE CHARGE OF MURDER, ON THE CHARGE OF MURDER THE COURT
SENTENCES THE DEFENDANT TO- LIFE WITH THE POSSIBILITY OF
PAROLE AFTER THE 3 YEAR GUN SPECIFICATION AND THE 15 YEARS,

11
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TOTAL 18 TO LIFE, PLUS 3 YEARS ON COUNT 4, COUNT 4 TO BE SERVED
CONCURRENTLY TO THE MURDER BUT CONSECUTIVELY TO THE
FIREARM SPECIFICATION, AGAIN FOR A TOTAL OF LIFE WITH PAROLE
ELIGIBILITY AFTER 18 YEARS.

THE COURT NOTES THAT THE 1 YEAR FIREARM SPECIFICATION
MERGES WITH THE 3 YEAR FIREARM SPECIFICATION IN COUNT 1.

(ECF #8-1 at PagelD 107).
C. Direct appeal
| On December 3, 2019, through defense counsel, Mr. Balducci filed a Notice of Appeal

with the Eighth District. (ECF #8-1 at PagelD 120). He presented a single issue for review: “Did
the Frial court abuse its discretion in denying appellant’s Motion to withdraw plea Where the plea
was made without the effective assistance of counsel and there was nota complete anci impartial
hearing with full and fair consideratic;n?” (Id. at PageID 129).

On November 19, 2020, the Eighth District affirmed the trial court’s judgment. (Id. at
| PagelD 156-79; see also Balducci, 2020 WL 6796973). The Eighth District foﬁnd that the “record is -
indeed thorough and lacks support for a substantive legal reason to allow [Mr.] Balducci to
withdraw his plea.” (ECF #8-1 at PagelD 176). Furthermore, it held that Mr. Balducci’s plea “was
hoﬁngly, inteliigently, and voluntarily made;” that he “received a full, fair, anc‘l impartial
hearing”; and that “[t]he trial courf thoroughly explained that ba;sed on everything it observed at
the various proceedings and in particular at the plea hearing, that [Mr.] Balducci’s request seemed
to be motivated by a mere change of heart.” (Id. at PageID 178).

On August 18; 2021, proceeding pro se, Mr. Balducci filed a Notice of Appeal to the
Supreme Court of Ohio, along with a Motion for Leave to Filé Delayed Appeal. (Id. at Pa-geID 185-

223). The Supreme Court of Ohio granted the delayed appeal (id. at PagelD 225), and Mr.

- 12
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Balducci filed his Memorandum in Support of Jurisdiction on November 1, 2021 (id. at PagelD
227). In it, he asserted two propositions of law, as follows:
Proposition of Law No. 1: Where a defendant in a criminal case moves to withdraw
a plea of guilty prior to sentencing and at his first opportunity to do so and cites as
his reason the inadequacy of counsel for failing to investigate and prepare for trial
and his actual ihnocence, while citing to evidence supporting innocence, it is error,
abuse of discretion and denial of procedural due process of law to refused to permit
presenting withdrawal of the plea.
Proposition of Law No. 2: Where trial counsel in a criminal case conducts no
investigation without a reasonable decision to forego such investigations, and

completely fails to prepare for trial, the defendant has been deprived of the effective
assistance of counsel and a resultant guilty plea entered without effective counsel is

invalid.
(Id. at PageID 228) (cleaned up). The State filed its Memorandum in Response to Jurisdiction on
December 1, 2021 (id. at PageID 243-57), and on January 18, 2022, the Supremé Court of Oflio
declined jurisdiction (id. at PagelD 259; see also State v. Balducci, '179 N.E.3d 119 (Ohio 2022)
(table)).
D. Application to reopen appeal

Meanwhile, on February 17, 2021, through counsel, Mr. Balducci filed in the Eighth
District his Application to Reopen Appeal Pursuant o Appellate Rule 26(B). (ECF #8-1 at PageID
265-73). In his application, Mr. Balducci argued his appelle'lte attorneys did not provide effective .
assistance because they did not érglie on direct appeal that he received ineffective assistance of trial
counsel. (Id. at PageID 269). The State filed a Memorandum in Oppositioﬁ on March 17, 2021.
(Id. at Pagellj 278-89). On June 30, 2021, the Eighth District declined Mr. Balducci’s application.

(Id. at PageID 291-96). Mr. Balducci did not appeal that decision to the Supreme Court of Ohio.

13
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FEDERAL HABEAS PETITION
On February 22, 2022, representing himself, Mr. Balducci filed his habeas petition in this
Court. (ECF #1). In it, he advanced three grounds for relief, as follows:

Ground One: Petitioner was deprived of procedural due process by the trial court
denying the presentence motion to withdraw plea on the basis of ineffective counsel
and innocence. : '

Supporting Facts: Petitioner’s trial counsel failed to research, prepare and investigate
for trial, instead convincing him to plead guilty despite his innocence. When

presented with these facts, the trial court refused to permit presentence withdrawal
of the plea. :

Ground Two: Petitioner was deprived of the effective assistance of counsel on direct
appeal.

Supporting Facts: Petitioner’s direct appeal counsel failed to present an assignment
of error addressing the deprivation of effective assistance of counsel at the trial court
level proceedings where counsel induced a guilty plea rather than research, prepare
and investigate for trial, and despite Petitioner’s protestations of innocence. This
procedurally defaulted the issue for federal review.

Ground Three: Petitioner was deprived of the effective assistance of counsel
throughout the trial court, plea and sentencing proceedings.

Supporting Facts: Petitioner’s trial counsel failed and/or refused to properly
research, prepare or investigate for trial, instead focusing solely upon inducing a -
guilty plea with assurances that the trial could not bé won, without making a
reasoned decision not to investigate, and despite Petitioner’s continuing
protestations of innocence. Notably, it has been discovered that another individual
has since confessed to the crime.
(ECF #1 at PagelD 5, 7, 8; see also ECF #4 at PagelD 22).
STANDARD OF REVIEW
The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) governs Mr.
Balducci’s petition for writ of habeas corpus. Lindh v. Murphy, 521 U.S. 320, 336 (1997). AEDPA

recognizes that “[sltate courts are adequate forums for the vindication of federal rights” and
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therefore acts as a “formidable barrier to federal habeas relief for prisoners whose claims have been
adjudicated in stéte court.” Burt v. Titlow, 571 U.S. 12, 19 (2013). It “dictates a highly deferential
standard for evaluating state-court rulings which demands that state-court decisions be given the
benefit of the doubt.” Bell v. Cone, 543 U.S. 447, 455 (2005) (citation and quotation omitted).
Accordingly, an application for habeas corpus cannot be granted for a person in custod;y pursuant
to a state cénviction unless the adjudication “(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established Federal law as determined by the
Supreme Court of the United States; or (2) resulted in a decision that was based upon an
unreasonable determination of the facts in light of the evidence presented in the State court
proceedings.” 28 USC.§ 2254(d).

Habeas courts review the last explained state-court judgment on the federal claim at issue.
Yist v. Nunnemaker, 501 U.S. 797, 805 (1991). For purposeé of § 2254(d)(1), clearly established
federal law “is the governing legal principle or principles set forth by the Supreme Court at the
time the state court renders its decision.” Lockyer v. Andrade, 538 U.S. 63, 71-72 (2003). It includes
“the holdings, as opposed to dicta, of [Supreme Court] decisions.” Williams v. Taylor, 529 U.S. 362,
412 (2000). The state-court decision does not need to refer to relevant Supreme Court cases or-
even demonstrate awareness of them; it is sufficient that the result and reasoning are consistent
with Supreme Court precedent. Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam).

A state-court decision is confrary to Supreme Court precedent if the state court arrives at a
conclusion opposite that reached by the Supreme Court on a question of law or if the state court
decides a case differently than the Supreme Court has decided on a set of materially

* indistinguishable facts. Williams, 529 US. at 405; White v. Mitchell, 431 F.3d 517, 523 (6th Cir.
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2005). The word “contrary” means “diametrically different, opposite in character or nature, or
mutually opposed.” Williams, 529 U.S. at 405. A state court does not act contrary to clearly
established law when the precedent of the Supreme Court is ambiguous or nonexistent. See, e.g.;
Mitchell v. Esparza, 540 U.S. 12, 17 (2003) (pgr curiam).

A statecourt decision involves an unreasonable application of the Supreme Court’s
precedent if the state court identifies the correct governing legal rule from the Supreme Court’s
cases but unreasonably applies it to the facts of the state prisoner’s case, or if the state court either
unreasonably extends a legal principle from the Supreme Court’s precedent £o a new context
where it should not be appiied or unreasonably refuses to extend that principle in a new context
where it should apply. Williams, 529 U.S. at 407. The appropriate measure of whether a statecourt
decision unreasonably applied clearly established federal law is w_hetiler that state adjudication was
“objectively unreasonable” a.nd not merely erronec;us or incorrect. Id. at 409-11; see also Machacek
v. Hofbauer, 213 F.3d 947, 953 (6ti1 Cir. 2000). “It bears repeating that e.v'en a strong-cgse for relief
does not mean the state court’s contrary conclusion was unreasonable.” Harrington v. Richter, 562
U.S. 86, 102 (2011). |

Under § 2254(d)(2), state court factual determinations stand unless they are objectively
unreasonable given the evidence presented in state court. Id:» at 100. The Supreme Court has
repeatedly emphasized “a state court factual determination is not umeason'able merely because the
federal habeas court would have reached a different conclusion.” Burt, 571 U.S. at 18.

Under federal law, “a détermination of a factual issue r‘nade by é State couft shall be
presumed to be correct. [Petitioner] shall have the burden of rebutting the presumption of

correctness by clear and convincing evidence.” 28 U.S.C. § 2554(e)(1). Comity iprinciples also
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require federal courts to defer to a state’s judgment on issues of state substantive and procedural
law. Murray v. Carrier, 477 U.S. 478, 491 (1986); Engle . Isaac, 456 U.S. 107, 128-129 (1982).
Federal courts must accept a state court’s interpretation of its statutes and rules of practice. Duffel
v. Dutton, 785 F.2d 131, 133 (6th Cir. 1986).

The standard is intended to be difficult to meet and reflects the view th"&t habeas corpus is
a “guard against extreme malfunctions in the state criminal justice systems,” not a substitute for
ordinary error correction through appeal. Harrington, 562 U.S. at 102-03; see alsc; Brown .
Davenport, 596 U.S. 118, 133 (2022) (describing habeas as an “extraordinary remedy, reserved for
only extreme malfunctions in the state criminal justice system and different in kind from providing
relief on direct appeal”) (cleaned up). To obtain “habeas corpus from a federal court, é state
prisoner must show that the state court’s ruling on the claim being presented in federal court was
éo Iachng in justification that there was an error well understood and comprehended in existing
law beyond any possibility for fair-minded disagreement.” Harrington, 562 U.S. at 103.

When a properly presented federal constitutional claim was not adjudicated or; the merits
in the state courts, the reviewing federal court must apply the pre:AEDPA standard, reviewing de
novo questions of law and mixed questions of law and fact. Durr o. Mitchell, 487 F.3d 423, 432 (6th

4 Cir. 2007).
PROCEDURAL BARRIERS TO FEDERAL HABEAS REVIEW

Before a federal court may review a petitioner’s habeas claims on the merits, the petitioner
must overcome several procedural barriers. These barriers, including exhaustion of state remedies
and procedural default, limit a petitioner’s access to review on the merits of a constitutional claim.

" Daniels v. United States, 532 U.S. 374, 381 (2001). Put simply, federal courts may review federal
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claims that were evaluated on the merits by a state court. Claims there were nét evaluated on the
mer'its,‘eithEr because they were never presented to the state courts (i.e., they are unexhausted)}or
because they were not properly presented to the state courts (i.e., they are procedurally defaulted),
are generally ;10t cognizable on federal habeas review. Bonnell v, Mitchel, 301 F. Subp. 2d 698, 722
(N.D. Ohio Feb. 4, 2004).

Exhaustion of Available State Court Remedies. A court may not grant a petition for
habeas corpus unless it appears the petitioner has exhausted available state court remedies, state
corrective process is unavailable, or circumstances exist rendering such state process ineffective to
protect the petitiorier’s rights. 28 U.S.C. § 2254(b)(1). Typically, the exhaustion requirement is
satisfied when the petitioner fairly presents all claims to t_he_e highest court in the state in where
petitioner was convicted, giving the state a full and fair opportunity to rule on the petitioner’s
.claims. O'Sullivan v. Boerckel, 526 U.S. 838, 842 (1999). A claim is fairly preserited when both the
factual and legal basis for the <':1aim has beeg mqoduced to the state courts. Fulcher «. _Motley, 444
F.3d 791, 798 (6th Cir. 2000). A failure to exhaust applie;s only \‘vhere state remedies remain
“available at the time of the federal petition.” Williams v. Anderson, 460 F.3d 789, 806 (6th Cir:
2006). In contrast, where state court remedies are no longer available, procedural default
(discussed more fully'below), rather than exhaustion, applies. Id.

Procedural Default. Absent a petitioner demonstrating either cause and prejudice or that
failure to review thé claim would result in a funciamental miscarriage of justice (discﬁssed below), a
federal court will not consider the merits of procedurally defaulted claims. Lundgren v. Mitchell, 440

F.3d 754, 763 (6th Cir. 2006) (citing Wainwright v. Sykes, 433 U.S. 72, 87 (1977)).
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There are two avenues by which a petitioner’s claim may be procedurally defaulted. Id.
First, procedural default occurs if a petitioner “fails to comply with state procedural rules in
presenting his claim to the appropriate state court.” Id. To determine whether a petitioner’s failure
to cofnply with a state pro;:edu;al tule bars review of his habeas claims, courts in the Sixth Circuit
petform a four-pronged aﬁalysis: (1) whether there is a state procedural rule applicable to
petitioner’s claim and whether petitioner failed to comply with that rule; (2) whether the state
court enforced the procedural rule; (3) whether the procedural rule is.an adequate and
independent state ground on which the state can foreclose review of the federal constitutional
claim; and (4) whether the petitioner can demonstrate cause for his failure to follow the rule and
that he was actually prejudiced by the alleged Eonstiuitional error. Maupin v. Smith, 785 F.2d 135,
138 (6th Cir. 1986).

Second, a clairﬁ may be procedurally defaulted when the peti-tionér fails to raise it in state
court and pursue it through the state’s “ordinary appellate review procedures.” Williams, 460 E.3d
at 806 (citing O’Sullivan, 526 U.S. at 848 (1991)); see also Baston v. Bagley, 282 F. Supp. 2d 655, 661
(N.D. Ohio 2003) (“Issues not presented at each and every level [of the state courts] cannot be
considered in a federal habeas cdrpus petition.”). As addressed above, “lilf, at the time of the
federal habeas petition, state law no longer allows the petitioner to raise the claim, the claim is
procedurally defaulted.”™ Id. Although the exhaustion requifement is satisﬁed because j:here are no
lor;ger 'amy state remedies availabie to the petitioner, see ColeMn v. Thompson, 501 U.S. 722, 732
‘(199 1), the petitioner’s failure to have 1;_he federal claims considerea in the state courts constitutes
a procedural default of those claims barring federal court review. Williams, 460 F.3d at 806; Shinn

v. Ramirez, 142 S. Ct. 1718 (2022) (“When [a state prisoner] has failed to [first present that claim to
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the state court in accordance with state procedures], and the state court would dismiss the claim
on that basis, the claim is ‘procedurally defaulted.”).

ATo overcome a procedural bar, a petitioner must show cause for the default and actual
prejudice as a result of the alleged violation of federal law or démonstrate that failure to consider
the claims will result in a fundamental miscarriage of justice. Coleman, 501 U.S. at 749. Habeas
petitioners cannot rely on conclusory assertions of cause and prejudice to overcome procedural
def.ault; .they must present affirmative evidence or argument as to the preéise cause and prejudice
produced. See Tinsley v. Million,‘ 399 F.3d 796, 806 (6th Cir. 2005) (citing Northland Ins. Co. v.

- Stewart Title Guar. Co., 327 F.3d 448, 452 (6th Cir. 2003) (“It is a settled appellate rule that issues
adverted to in a perfunctory manner, unaccompanied by some effort.a_t a developed
argumentation, are deemed waived.”) (quotation omitted)). A finding of cause and prejudice does
not entitle a petitioner to habeas relief; it only allows a federal court to consider the merits of a
claim that otherwise would have been procedurally defaulted. See Martinez v. Ryan, 566 U.S. 1, 10
(2012); see also Coleman, 501 U.S. at 750.

A showing of cause for the default requires more thén the mere proffer of an excuse.
Rather, “the existence of cause for a procedural default must ordinarily turn on whether the
prisoner can show that some objective factor external to the defense impeded counsel’s efforts to
comply with the State’s procedural rule.” Murray, 477 U.S. at 488; see also Wogenstahl v. Mitchell,
668 F.3d 307, 321 (6th Cir. 2012). Furthermore, neither a petitioner’s pro se status nor his _
ignorance of the law and procedural filing requirements are enough to establish cause fo overcome
procedural default. Bonilla v. Hurley, 370 F.3d 494, 498 (6th Cir. 2004). Futility cannot constitute

cause for the procedural default of a claim for failure to raise a claim on direct review if it means
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simply that a claim was “unacceptable to that particular court at that particular time.” Engle, 456
U.S. at 130, n.35.

To demonstrate prejudice sufficient to overcome procedural default, a petitioner must
show more than mere errors in the state trial creating a possibility of prejudice; rather, the
petitioner must show that the alleged errors worked to the petitioner’s actual and substantial
disadvantage, infecting the entire trial with error of constitutional dimensions. There is no
prejudice where the petitioner does not show a reasonable probability of a different verdict. Mason -
v. Mitchell, 320 F.3d 604, 629 (6th Cir. '2003).

Alternatively, a petitioner may overcome procedural default by showing that a fundamenfal
miscarriage of justice will occur if the claims are not considered. Coleman, 501 U.S. at 750; Muriay,
477 U.S. at 495. A fundamental miscarriage of justice occurs in the “extraordinary case, where a
constitutional violation has probably resulted in the conviction of one who is actually innocent.”
Murray, 477 U.S. at 495-96; see also Schlup v. Delo, 513 U.S. 298, 327 (1995). Actual innocence
means “factual innocence, not mere legal insufficiency.” Bousley v. United States, 523 U.S. 614, 623
(1998). A valid actual innocence claim must be supported by new reliable evidence, sug:il as
exculpatory scientific evidence, trustworthy eyewitness accounts, or critical physical evidence, that
was not presénted at trial that is so strong a court cannot have confidence in the outcome of the
petitioner’s trial. Schlup, 513 U.S. at 324. In other words, a “petitioner must show that it is more -
likely than not that no reasonable juror would have convicted him in light of the new evidence.”
Id. at 327.

State Law Claims Not Cognizable on Federal Habeas Review. The District Court will not

have jurisdiction over a petitioner’s claims for purposes of habeas corpus review if the claims do
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not “challenge the legality of his custody” based on a “violation of the Constitution or law or
treaties of the United States.” 28 U.S.C. § 2254(a). Indeed, “[t]he writ of habeas cotpus is not
available to remedy errors of only state law.” Smith v. Morgan, 371 F. App’x‘575, 582 (6th Cir;
2010) (citing 28 U.S.C. § 2254(2)); see also Noris v. Schotten, 146 F.3d 314, 328 (6th Cir. 1998) (“A
claim based solely on an error of state law is not redressable through the federal habeas process.”).
Moreover, merely asserting that a state law error violates the Federal Constitution is not sufficient
to justify jurisdiction. See Wilson v. Corcoran, 562 U.S. 1, 5 (2010); see also Rivera v. Illinois, 556 U.S.
148, 158 (2009) (“The Due Process Clause . . . safeguards not the meticulous observance of state
procedural prescriptions, but the fundamental elements of fairness in a criminal trial.”) (internal
quotation omittéd); see also Engle, 456 U.S. at 121 n.21 (“We have long recognized that a ‘mere
error of state law’ is not a denial of due process.”) ‘(internal citation omitted).

Nonetheless, habeas relief may be available if an .aﬂe;ged error of state law subjected the
petitioner to a “fundamentally unfair” criminal process. Williams, 460 F.3d at 816. “[T]he cétegory
of infractions that vioiate fundamental fairness is defined very narrowly,” an_d includes only state
rulings that “offend some principle of justice so roéted iﬁ the traditions and conscience of our
people as to be ranked as fundamental.” Bey v. Bagley, 500 F.3d 514, 521 (6th Cir. 2007) (cleaned
up). “A state court’s interpretation of state law, inchiding one announced-on direct appeal of the
challgnged conviction, binds a federal court sitting in habeas corpus.” Bradshaw . Richey, 546 U.S.
74,76 ('2005) (citing Estelle v. McGuire, 502 U.S. 62, 67-68 (1991)); see also Allen v. Morris, 845 F.2d
610, 614 (6th Cir. 1988) (stating that a federal habeas court does not function as an additional

state appellate court reviewing state courts’ decisions on state law or procedure). The habeas
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petitioner bears the burden of showing “the principle of procedure viélated by the rule (and
allegedly required by due process)” is fundaﬁentd. Bey, 500 F.3d at 521.

DiscussioN
A. Ground One

In Ground One, Mr. Balducci claims he was &eprived .of due process when the trial court
denied his motion to withdraw the guilty plea that was based on ineffective assistance of counsel.
(ECF #1 at PagelD 5). First, he alleges the trial court did not conduct a proper hearing on his
motion. (ECF #4 at PageID 31). He also alleged his counsel failed to investigate a third party’s
confession to the murder and failed to interview witnesses, issue subpoenas, or do any pretrial
investigation into the facts and circumstances of the case. (Id. at PagelD '29—30).

As to the confegsor, Mr. Balducci was made aware through the discovery process that
another person confessed to the murder.on Facebook, but the state’s investigator eliminated that
individual as a suspect after interviewing that individual and the individual’s father. (Id. ét PagelD
29). He -afgues his trial counsel’s reliance on the state’s investigation of the alleged confession and
failure to do an independént investigation on the matter constitutes deficient performance. (Id.).
As it relates to the failure to interview other witnesses, issue subpoenas, or do other pretrial .
investigation, Mr. Baiducci has not identified other facts that should have been unearthed or who
specifically should have been interviewed, nor demonstrated how these unidentified facts and
testimonies would have impacted his decision to plead guilty.

Beginning with the denial of Mr. Balducci’s motion to withdraw his guﬂty plea, whether -
the trial court erred in deciding such a motion is primarily a question of state law and is thefefore

not a cognizable ground for habeas relief. Alt v. Eppinger, No. 1:14 CV 00100, 2015 WL 3489867,
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at *7 (N.D. Ohio Jun. 2, 2015). Additionally, whether the trial court’s hearing on the motion to
withdraw'the guilty plea was, as Mr. Balducci claims, neither “full and fair” nor “complete and
impartial” is also an issue of seate law that is not cognizable on federal habeas review because there
is no federal constitutional right to a hearing on a motion to withdraw a guilty plea. See Nicholson v.
Larose, No. 1:13CV2535, 2015 WL 1757898, at *3 (N.D. Ohio Apr. 17, 2015) (collecting cases).
It is well-settled that “federal habeas corpus relief does not lie for errors of state law.”
Estelle, 502 U.S. at 67 (internal quotations omitted). A federal habeas couﬁ may not reexamine
state-court determinatiens based solely in state law. Bradshaw, 546 U.S. at 76. Rather, a state
court’s interpretation of state law “binds a federal court sittiné in habeas corpus.” Id. Thus, federal
courts may not issue a writ of habeas corpus on the basis of a perceived error of state law but are.
limited only to deciding whether a petitioner’s conviction violated the Constitution, laws, or
treaties of the United States. Pulley v. Harris, 465 U.S. 37, 41 (1984); see also 28 U.S.C. § 2254(a)
A claimed error of state law may nevertheless serve as a basis for federal habeas rehef if the
ruling was so fundamentally unfair so as to violate due process. Seymour v. Walker, 224 E.3d 542,
552 (6th Cir. 2000); see also Xie v. Edwards, 35 F.3d 567 (6th Cir. 1994) (table) (holding that “the
district court properly feund that whether the trial court abused its diecretien in denying Xie’s
motion to withdraw his plea is a question governed by Ohio’s statutes and cases” and, therefore,’
“cannot support federal habeas relief absent a showing that the alleged error rendered thei
proceedings fundamentally unfair”); see also Montana v. Egelhoff, 518 UA.S. 37, 43 (1996).
Fundamental fairness uneler the Due Process Clause is compromised where “the action
complained of . . . violates those fundamental conceptions of justice which lie at the base of our

civil and political institutions . . . and which define the community’s sense of fair play and
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decency.” Dowling v. United States, 493 U.S. 342, 353 (1990) (cleaned up). Courts, therefore, “have
defined the category of infractions that violate ‘fundamental fairness’ very narrowly.” Bugh v.
Mitchell, 329 F.3d 496, 512 (6th Cir. 2003) (quotation omitted).

Mr. Balducci states the trial court’s :iénial of his motion to withdraw the guilty plea
violated fundamental fairness by violating procedural due process. (ECF #1 at PageID 5). In
support, he claims the trial court did not give him an opportunity to fully explain why he wanted
to withdraw his guilty plea. (ECF #4 at PageID 31). A review of the state-court record shows Mr.
Balducci fully articulated to the trial court his reasons for wanting to withdraw the plea. At the
sentencing hearing, he expressed that he wanted to withdraw his guilty plea because it was a rash
decision and after he entered the plea, he determined he should not plead guilty to something he
did not &o. (ECF #8-2 alt PagelD 340). He cla'uﬁed he felt he had no other chéice than to plead
guﬂty because his lawyers convinced him he would not succeed at trial. (Id.j. He stated his
attorneys did not do certf;lin things he request:ed_ but he did not elaborate specific deficiencies. (Id.
at PageID 341-42). Mr. Balducci also stated that, regardless of what he said at the plea hearing, he
did not undexl'stand what the judge was saying and simply repeated what his attorneys told him to
say. (Id. at PagelD 344). Mr. Balducci was represented by new counsel at thé hearing, who argued
Mr. Balducci’s former attorneys were ineffective in théir representation leading up to the guilty
plea, specifically by meeting with him only twelve times in nine months, not filing any motions,
énd not independently investigating aqother person’s confession to ﬁe murder. (Id. at PaéeID
378). Mr. Balducci stated his attorneys led hi;n to believe he wo_uid lose at trial and receive a life

sentence without parole, so a plea was the only option. (Id. at PagelD 3959)"
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The Eighth District determined the hearing was “both full and fair and complete and
impartial,” stating as follows:

{149} A full evidentiary hearing is not required in all cases. “The scope of a hearing
on a motion to withdraw should reflect the substantive merits of the motion.”
“[Blold assertions without evidentiary support simply should not merit the type of
scrutiny that substantiated allegations would merit.” (“The scope of a hearing on a

motion to withdraw a guilty plea is dependent upon the facial validity of the motion
itself.”).

{150} “Therefore, where a defendant fails to make a prima facie showing of merit,
the trial court need not ‘devote considerable time to’ his or her request to withdraw.”
“Further, the scope of the hearing is within the sound discretion of the trial court,
subject to this court’s review for an abuse of discretion.” ““This approach strikes a
fair balance between fairness for an accused and preservation of judicial resources.””

{151} When moving to withdraw his plea, Balducci stated that he made a rash
decision, that “hindsight is 20/20” and that after he “was able to actually think about
what happened, we could say buyer’s remorse, but even at the time of sentencing
when I did decide to plead guilty, oftentimes I didn’t understand what you were
saying.” The record contradicts Balducci’s assertion that he did not understand what
the trial court was saying at the plea hearing. He stated throughout that proceeding
that he understood what was happening and did not raise any issues or ask any
questions even though the trial court invited him to do so.

{152} Rather than hold a hearing the same day as Balducci made his motion, the trial
court set a separate hearing date and granted his new counsel a continuance to
become more familiar with the record before the hearing. At the motion to withdraw
hearing, the trial court recalled its thorough Crim.R. 11 colloquy at the plea hearing
and detailed the proceedings when Balducci moved to withdrawal. There is no
indication in the record that the trial court did not provide a complete and impartial

- withdraw hearing and full and fair consideration of Balducci’s request to withdrawal
his plea.

{153} The trial court interacted with the state and Balducci’s counsel at the hearing
and set forth several reasons, based in the record, for denying the motion. The trial
court reviewed the transcripts from the case, the jail logs, and transport logs. It also
reviewed the parties’ briefs on Balducci’s motion to withdraw. The trial court
explained that Balducci’s motion to withdraw seemed disingenuous given that he
only spoke up at the end of the sentencing hearing after addressing the victim’s
mother.
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{154} Balducci argues that his original counsel knew he wanted to withdraw because
members of his family called his counsel to tell them so, but the trial court observed
that his counsel seemed utterly surprised by his motion to withdraw. Further,
Balducci admitted that he did not discuss his withdrawal request with his lawyers
first.

{155} Balducci also argues that the hearing was not impartial because the trial court
“lectured” Balducci during the first portion of the hearing and because the court
expressed “suspicion” about Balducci’s motivation for changing his plea based on his
statement that “hindsight is 20/20.” Balducci’s new counsel expressed these concerns
of partiality to the trial court at the withdrawal hearing and the trial court expressly
refuted them:

COUNSEL: It sounds like there halls already Been a decision made.

THE COURT: Absolutely not. I'm happy to hear from your client,
hear his additional concerns. This Court is only making the most
thorough record that I possibly can of the record of the information.

{156} The record is indeed thorough and lacks support for a substantive legal reason
to allow Balducci to withdraw his plea. The fact that the trial court found Balducci’s
assertions unpersuasive or suspicious does not mean it failed to adequately and
impartially consider his request. As the trial court itself explained, expressing doubt
“doesn’t mean that I'm predisposing my perspective, however, after listening to what
your client has to say.” The trial court provided reasons why it was suspicious of
Balducci’s motives, including making the motion right after he addressed the victim's

family and right before sentencing, that his original counsel appeared surprised, and
that he stated “hindsight is 20/20.” After a careful review of the record, we find no
substantive reason to second-guess the trial court’s observations and conclusions.

(ECF #8-1 at PagelD 174-77; see also Balducci, 2020 WL 6796973, at *89)

Because the record conclusively demonstrates that the trial court’s hearing on the motion
to withdraw the guilty plea was not fundamentally unfair Mr. Balducci cannot prevail on this
claim.

Mr. Balducci next contends his trial attorneys were ineffective and not competent in
representing him prior to his guilty plea because they did not properly investigate his case and

coerced him into pleading guilty as his “only way out.” (ECF #4 at PagelD 29).
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To succeed on his habeas claim, Mr. Balducci must first establish his guilty plea was not
entered voluntarily and intelligently. In Tollett v. Henderson, 411 U.S. 258, 267 (1973), the
Supreme Court reaffirmed the principle recognized in Brady v. United States, 397 U.S. 742 (1970),
McMann v. Richardson, 397 U.S. 759 (1970), and Parker v. North Carolina, 397 U.S. 790 (1970):

[A] guilty plea represents a break in the chain of events which has preceded it in the

criminal process. When a criminal defendant solemnly admitted in open court that

he is in fact guilty of the offense with which he is charged, he may not thereafter raise

independent claims relating to the deprivation of constitutional rights that occurred

prior to the entry of the guilty plea. He may only attack the voluntary and intelligent
* character of the guilty plea by showing that the advice he received from counsel was

not within the standards set-forth in McMann.

Consequently, a knowing and voluntary guilty plea waives all non-jurisdictional defects in the
proceedings, including a claim of ineffective assistance of counsel that does not relate to the
voluntariness of the plea. See United States v. Stiger, 20 F.App’x 307,.308-09 (6th Cir. 2001).

The test for determining the validity of a guilty plea is “whether the plea represents a
voluntary and intelligent choice among the alterriativé courses of.action open to the defendant.”
North Carolina v. Alford, 400 U.S. 25, 31 (1970); see also Boykin v. Alabama, 395 U.S. 238, 242
(1969). A voluntary and inteiligent pléa is one in which the defendant is aware of the “relevant
circumstances and likely consequences” of his plea. Boykin, 395 U.S. at 242; Brady, 397 U.S. at
748; McAdoo v. Elo, 365 F.3d 487; 494 (6th Cir. 2004). The voluntariness of the plea “can be
determined only by considering all the relevant circumstances surrounding it.” Brady, 397 U.S. at
749. Where, as here, a defendant is represented by counsel during the plea process and enters his
plea upon the advice of counsel, the voluntariness of the plea depends on whether counsel’s advice

“was within the range of competence demanded of attorneys in criminal cases.” McMann, 397 U.S.

at 771.
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The state generally satisfies its burden of showing that the plea was intelligent and
voluntary by producing a transcript of the state-court proceedings. McAdoo, 365 F.3d at 494. A
state court finding that a guilty pléa is made voluntarily is afforded a presumption of correctness.
Garcia v. Johnson, 991 F.2d 324, 326 (6th Cir. 1993). The petitioner must overcome a heavy
burden to overturn a state court’s findings. Id. at 327. “Solemn declarations in open court” made
by a defendant during a plea hearing “carry a strong presumption of verity.” Blackledge v. Allison,
431 U.S. 63, 74 (1977).

Mr. Balducci must not only demonstrate that his guilty plea was not entered into
voluntarily and intelligently, he must also establish his attorneys’ advice to enter that plea was
constitutionally deficier;t. The Supremé Court has determined rile two-part test for evaluating
claims of ineffective assistance of counsel announced in Strickland v. Washingeon, 466 U.S. 668
(‘1984), applies to challenges to a guilty plea based on ineffective assistance of counsel. Hill ..
Lockhart, 474 U.S. 52, 58 (1985). Accordingly, “[w]hen a convicted defendant complains of the
ineffeqtiveneés of counsel’s assistance, the defendant must show that counsel’s represer_n:ation fell
below an objective standard of reasonable‘ne;ss,"’ Strickland, 466 U.S at 687-88, and to satisfy the
prejudice requirément, “the defeﬁdant must show that there is a reasonable probability that, but
for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.”
Hill, 474U S. at 59. A voluntarily and intelligently entered guilty plea will not be vacated simply
because the defendant was not advised ;)f every conceivable constitutional plea in abatement he
might have to the charge, or by a showing that if counsel had pursued'a certain factual inquiry

such a pursuit would have uncovered a possible constitutional infirmity in the proceedings. Tollett,

411 U.S. at 267.

29



Case: 1:22-cv-00299-JRK ‘Doc #: 15 Filed: 11/06/24 30 of 37. PagelD #: 470

In Hill, the Supreme Court stated:

[Wlhere the alleged error of counsel is a failure to investigate or discover potentially
exculpatory evidence, the determination whether the error “prejudiced” the
defendant by causing him to plead guilty rather than go to trial will depend on the
- likelthood that discovery of the evidence would have led counsel to change his
recommendation as to the plea. '

474 U.S. at 59.

Mr. Balducci does not establish either his guilty plea was involuntary or that his attorneys’
performance was constitutionally deficient. The Eighth District reviewed the plea hearing and the
hearing on Mr. Balducci’s motion to withdraw His plea and defermined he entered his guilty plea
voluntarily. (See ECF #8-1 at PagelD 16668, see also Balducci, 2020 WL 6796973, at *5-6). A
presumption of correctness applies to that finding. Garcia, 991 F.2d at 326. The Eighth District
acanwledgeci Mr. Balducci’s aré;urnent that his triai counéel did not adequately investigate the
case but concluded the record provided “no substantive support for his claim of innocence or
available defense?s.” (ECF #8-1 at PagelD 168; see also Balducci, 2020 WL 6796973, at *6). Having
reviewed the record, I find that the Eighth District’s analysis of the claim is based on a reasonable
determination of the facts in light of the evidence introduced in the state courts and is a
reasonable interpretation of precedent set forth in Strickland and Hill. 28 U.S.C. § 2254(d). Mr.
Balducci has not shown otherwise and has not rebutted the presumption of correctness applied to
the state-court’s factual findings by clear and convincing evidence. See 28 U.S.C. § 2254(e)(1).

Mr. Balducci has also not sufficieﬁtly alleged or shown the requisite deficient petformance
under Strickland of prejudice under Hill, i.e., that investigation of the third-party confessor or
discovery of the unidentified evidence he seeks would have led Mx. Baiducci’s counsel to .change

the recommendation to plead guilty or that had his counsel not failed to investigate the case, Mr.
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Balducci would have rejected the plea and gone to &ial. Mr. Balducci offers no record support for
his implicit contentilon that further unspecified investigations would be favorable to him. Irdeed,
without some record support that further investigation would result in favorable testimony or
evidence, it is impossible to show that trial counsel was professionally unreasonable in that respect
ot that it made any difference in the result. See United States v. Ashimi, 932 F.2d 643, 650 (6th Cir.
1991) (“A defendant cannot simply state that the testimony would have been favorable; selfserving
speculation will not sustain an ineffective assistance claim.”). Discussed in more detail below, it is
not likely that independent investigation would result in a different outcome.

To the extent Mr. Balducci asserts solely a state-law claim that the trial court abused its
discretion in denying his motion to withdraw his guilty plea, I recommend the District Court
DISMISS that claim as not cognizable. In all other respects, Because Mr. Balducci has not shown
that the trial court violated his due process rights or that alleged deficiencies in counsel’s
investigation of the case prejudiced him, I recommend the District Court DENY the claim as
meritless.

B. Ground Two

In Ground Two, Mr. Balducci claims hlS appellate counsel was ineffective for failing to
raise independent claims of ineffective assistance of trial counsel on direct appeal. (ECF #1 at
PageID 7). Mr. Balducci first raised this claim in his application to reopen the direct appeal before
the Eighth District. (ECF #8-1 at PageID 269). But he did not appeal that decision to the Supreme
Court of Ohio, rendering this claim procedurally defaulted and thus unreviewable. See Williams,

460 F.3d at 806 (citing O'Sullivan, 526 U.S. at 848 (1991)) (an issue is procedurally defaulfed when
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the petitioner faiE to raise that issue in state court and pursue it through the state’s “ordinary
appellate review procedures).

Because th1s claim is procedurally defaulted, this Court may not review it unless Mr.
Balducci can demonstrate (1) cause and prejudice or (2) failing to consider the claims will result in
a fundamental miscarriage of justice because he is actually innocent. Coleman, 501 U.S. at 750. ‘
The cause standard in procedural default cases requires the pétitioner to show that “some objective
factor external to the defense impended counsel’s efforts” to.raise the claim in state court. Murray,
477 U.S. at 488. According to Mr. Balducci, appellate counsel filed an application for reopening
under Rule 26(B) but did not inform him of the Eighth District’s June 2021 deci;ion denying it,

thus depriving him of the opportunity to seek discretionary review in the Supreme Court of Ohio.

(

(ECEF #4 at PagelD 33).

Ineffective assistance of counsel may constitute cause for a procedural default only where
petitioner has a Sixth Amendment right to counsel. Coleman, 501 U.S. at 752; see also Smith v. Ohio
Dep't of Rehab. & Corr., 463 F.3d 426, 433 (6th Cir. 2006). The right to counsel extends to the first
appeal of right but not to discretionary appeals or post-conviction collateral proceedings.
Pennsylvania v. Finley, 481 U.S. 551, 555 (1987). An application for reopening a direct appeal
under Rul‘e:26(B) is a collateral proceeding rather d1an part of .the direct right of appeal and thus,
“there is no federal constitutional right to assistance of counsel at that stagé.” Lopez v. Wilson, 426
F.3d 339, 341 (6th Cir. 2005) (en banc). Because Mr. Balducci did not have a Sixth Amendment
right to counsel for post-conviction collateral proceedings, including his Rule 26(B) application,
his appellate counsel’s failure to inform him of the state court’s decision does not constitute cause

sufficient to overcome procedural default. See Carter v. Mitchell, 693 F.3d 555 (6th Cir. 2012)
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(counsel’s failure to appeal the appellate court’s denial of the petitioner’s Rule 26(B) application
was not cause to excuse procedural default because the petitioner had no right to counsel in
collateral post-conviction proceedings).

Mr. Balducci contends he fits within a narrow exception to the rule that there is no
constitutional right to an attorney in collateral post-conviction proceedings announced in Martinez,
566 U.S. 1. In Martinez, the Supreme Court considered whether a petitioner could show cause to
excuse his procedural default in a post-conviction proceeding where that proceeding was the
petitioner’s first opportunity to allege ineffective assistance of trial counsel. Id. at 5. Because
Arizona prohibited criminal defendants from raising ineffective-assistance-of-trial-counsel
azguments on direct appeal, Arizona’s post-conviction proceeding “is in many ways the equivalent
of a prisoner’s direct appeal as to the ineffective-assistance claim.” Id. at 11. As a result, the Court
found it “necessary to modify the unqualified statement in Coleman that an attorney’s ignorance or
inadvertence in a post-conviction proceeding does not qualify as a cause to excuse a procedural
default,” and announced a narrow exception: inadequate assistance of counsel at such initial-
review collateral proceedings may establish caus‘e for a prisoner’s procedural default of a claim of
ineffective assistance at trial. Id. at 9.

To fit within the Martiney exception, the petitioner must show that: (1) he has a
“substantial” glaim of ineffective assistance of trial counsel; (2) he has “no counsel or
counsel . . . was ineffective” in his collateral-review proceeding; (3) the collateral-review proceeding
was the “initial” review of the claim; afld (4) state law requires ineffective-assistance-oftrial-counsel
claims to be raised in the first instance in a collateral-review proceeding. Id. The Supreme Court

explicitly stated the narrow exception “does not concern attorney errors in other kinds of
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proceedings, including appeals from initial-review collateral proceedings, second or successive
collateral proceedings, or petitions for discretionary review in a State’s appellate courts.” Id. at 16.

Mr. Balducci does not meet the first requirement. Martiner's teach extends only to initial-
review collateral proceedings.for claims of ineffective assistance of trial counsel, not appellate
counsel. See Dawila v. Davis, 582 U.S. 521, 530 (2017) (petitioners asserting ineffective-assistance-of-
appellate-counsel claims do not meet the narrow exception in Martinez, where the Court’s
principal concern was for claims of ineffective assistance of trial counsel). Mr. Balaucci’s claim for
ineffective assistance of appellate counsel thus cannot qualify under Martinez. See Hodges v. Colson;
727 F.3d 517, 531 (6th Cir. 2013), cert. denied, 575 U.S. 915 (2015) (quoting Martinez, 566 U.S. at
15) (“[wle will assume that the Supreme Court meant exactly what it wrote: ‘Coleman held that an
attorney'’s neghgence in a postconviction proceeding does not es;cablish cause, and- this remains
true except as to initial-review collateral proceedings for claims of ineffective assistance of counsel at
trial.”™). |

M. Balducci could also avoid his procedural default of Ground Two by showing a
fundamental miscarriage of justice occurred “where a constitutional. violation has probably resulted
in the conviction of one who‘ is actually innocent.” Murray, 477 U.S. at 496. In Schlup v. Delo, 513
U.S. 298 (1995), the Supreme Court held that a petitioner who asserts a credible claim of actual .
innocence can “avoid a procedural bar to the consideration of the merits of his constitutional
claims.” Id. at 327. Actual innocence means “factual innocence, not mere legal insufficiency.”
Bousley, 523 U.S. at 623. A valid actualinnocence claim must be supported by new reliable
evidence that W;IS not presented at trial and is so strong a céurt cannot have confidence in the

outcome. Schlup, 513 U.S. at 324-25. In other words, a “petitioner must show that it is more likely
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than not that no reasonable juror would have convicted him in ﬁght of the new eviden‘ce.” Id. at
3217. Mr. Balducci asserts that the third-party’s confession satisfies his claim of actual innocence.
(ECF #9 at PagelD 421-22). Attached to the Traverse is a supplemental police Teport summarizing
the interview of that confessor and his father. (ECF #9-1 at PagelD 425). Aside from the Eighth
District’s determination that this part of the investigation rerﬁoved the confessor as a suspect, the
report itself does not establish, or even suggest, that the thiid—party was in the vicinity at the time
of the murder. Rather, the report establishes that the third-party claimed to be at home all day and
his father verified that information. (Id.). This is not evidence establishing Mr. Balducci’s
innocence. As such, Mr. Balducci does not meet the actual-innocence exception to overcoming the
p;ocgdural default of Ground Two.

I therefore recommend the bistrict Court DISMISS Ground Two as procedurally
defaulteci Because M. Balducci failed to raise the issue before the Suprgme Court of Ohio and A
does not establish either cause and prejudice for the default or that he is actually innocent of the
murder.

C. Ground Three

In Ground Three, Mr. Balducci attempts to raise a standalone claim of ineffective
assistance of trial counsel for failiﬁg to research, investigate, or prepare for trial rather than
focusing on inducing his guilty plea. (ECF #1 at PageID 8). Ground Three duplicates the claim
Mr. Balducci réised in Ground One, where he claimed iﬁeffective assistance of counsel in the

context of a guilty plea and requires no further discussion here.
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CERTIFICATE OF APPEALABILITY

A habeas petitioner may not appea;.l the denial of an application for a writ of habeas corpus
unless a judge issues a certificate of appealability (COA) and specifies the issue;s tha; can be raised
on appeal. 28 U.S.C. § 2253(c). “A [COA] may issue . . . only if the applicant has made a
substantial showiqg bf the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Where a
district court has determined a petitioner’s constitutional claim to be wiﬁlout merit, the petitioner
“must demonstrate that reasonabie jurists Wouid find the district court’s assessment of the
constitutional claim debatable or wrong” before receiving a COA. Slack v. McDaniel, 529 U.S. 473,
484 (2000). When the district court denies a habeas petition on procedural grounds without
reaching the petitioner’s underlying coﬁstitutional claim, a COA should issue .when the prisoner
shows, at least, that jurists of reason would find it debatable whether the petition states a valid
claim of the denial of a constitutional right and that.jurists .Qf reason would find it debatable
whether the district court was correct in its procedural ruling. Id. A showmg that the appeal would
succeed on tile claim is not required to grant a COA. Miller-El v. Cockrell, 537 U.S. 322, 337
(2003).

Mr. Balducci has not made a substantial showing that he was denied any constitutional
right. Jurists of reason would not find it debatable whether the grounds for relief are valid claims
of the denial of constitutional rights. Similarly, no pro;:edural ruling appears to be in error.
Therefore, I recommend the District Court DENY Mr. Balducci a COA as to all three groﬁnds of

his petition.
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CONCLUéION AND RECOMAENDAﬁON
For the foregoing reasons, I recommend the District Court DENY the first and third
grounds for relief as meritless, DISMISS the second ground for relief as procedurally defaulted and
DENY the petition. I also recommend the District Court DENY a certificate of appealability as to

all grounds for relief.

Dated: November 6, 2024

DARRELL A CLAY
UNITED STATES MAGISTRATE JUDGE

Objections, Review, and Appeal

Within 14 days after being served with a copy of this Report and
Recommendation, a party may serve and file specific written objections to the
proposed findings and recommendations of the Magistrate Judge. See Fed. R. Civ.
P. 72(b)(2); see also 28 U .8.C. § 636(b)(1); Local Civ. R. 72.3(b). Properly asserted
objections shall be reviewed de novo by the assigned district judge.

Failure to file objections within the specified time may result in the forfeiture or
waiver of the right to raise the issue on appeal, either to the district judge or in a
subsequent appeal to the United States Court of Appeals, depending on how or
whether the party responds to the Report and Recommendation. Berkshire v.
Dahl, 928 F.3d 520, 530 (6th Cir. 2019). Objections must be specific and not
merely indicate a general objection to the entirety of the “Report and
Recommendation; “a general objection has the same effect as would a failure to
object.” Howard v. Sec’y of Health and Hum. Servs., 932 F.2d 505, 509 (6th Cir.
1991). Objections should focus on specific concerns and not merely restate the
arguments in briefs submitted to the Magistrate Judge. “A reexamination of the
exact same argument that was presented to the Magistrate Judge without specific
objections ‘wastes judicial resources rather than saving them and runs contrary to
the purpose of the Magistrates Act.”” Overholt v. Green, No. 1:17-CV-00186, 2018
WL 3018175, at *2 (W.D. Ky. June 15, 2018) (quoting Howard, 932 F.2d at 509).
The failure to assert specific objections may in rare cases be excused in the interest
of justice. See United States v. Wandahsega, 924 F.3d 868, 87879 (6th Cir. 2019).
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION
ANTHONY BALDUCCI, | : CASE NO. 1:22 CV 299
Petitioner,
V. JUDGE JAMES R. KNEPP II
KEITH FOLEY, WARDEN,
Respondent. | MEMORANDUM OPINION AND
ORDER

Petitioner Anthony Balducci (“Petitioner™), a prisoner in state custody, filed a pro se
Petition seeking a writ of habeas corpus under 28 U.S.C. § 2254. (Doc. 1); see also Doc. 4
(Petitioner’s Merit Brief). This case was referred to Magistrate Judge Darrell A. Clay for a Report
and Recommendation (“R&R”) regarding .the ‘Petition under Local Civil Rule 72.2(b)(2). On
November 6, 2024, Judge Clay issued an R&R recommending the Court deny and dismiss the
Petition. (Doc. 15). Petitioner filed objections to the R&R. (Doc. 17). |

The Court has jurisdiction over the Petition under 28 U.S.C. § 2254(a). For the reasons set
forth below, the Court overrules Petitioner’s objections, adopts the R&R, and dismisses
Petitioner’s habeas Petition.

BACKGROUND

This habeas case, filed February 15, 2022, stems from Petitioner’s 2019 Ohio state court
convictions on a guilty plea to murder and having weapons under disability. State v. Balducci,
2020 WL 6796973, at *1 (Ohio Ct. App.). In his habeas Petition, Petitioner raises three grounds

for relief:

. EXHIBIT B
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Ground One: Petitioner was deprived of procedural due process by the trial court
denying the presentence motion to withdraw plea on the basis of ineffective counsel
and innocence.

Supporting Facts: Petitioner’s trial counsel failed to research, prepare and
investigate for trial, instead convincing him to plead guilty despite his
innocence. When presented with these facts, the trial court refused to permit
presentence withdrawal of the plea.

Ground Two: Petitioner was deprived of the effective assistance of counsel on
direct appeal.

Supporting Facts: Petitioner’s direct appeal counsel failed to present an
assignment of error addressing the deprivation of effective assistance of
counsel at the trial court level proceedings where counsel induced a guilty
plea rather than research, prepare and investigate for trial, and despite
Petitioner’s protestations of innocence. This procedurally defaulted the
issue for federal review.

Ground Three: Petitioner was deprived of the effective assistance of counsel
throughout the trial court, plea and sentencing proceedings.

Supporting Facts: Petitioner’s trial counsel failed and/or refused to properly
research, prepare or investigate for trial, instead focusing solely upon
inducing a guilty plea with assurances that the trial could not be won,
without making a reasoned decision not to investigate, and despite
Petitioner’s continuing protestations of innocence. Notably, it has been
discovered that another individual has since confessed to the crime.

(Doc. 1, at 5,7, 8).

In his R&R, Judge Clay recommends the Court find Ground One non-cognizable in part
and meritless in part; Ground Two procedurally defaulted; and Ground Three duplicative of
Ground One. See Doc. 15, at 23-35.

STANDARD OF REVIEW

When a party objects to the Magistrate Judge’s R&R, the district judge “must
determine de novo any part of the magistrate judge’s disposition that has been properly objected
to. The district judge may accept, reject, or modity the recommended disposition; receive further

evidence; or return the matter to the magistrate judge with instructions.” Fed. R. Civ. P. 72(b)(3).

2
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This Court adopts all uncontested findings and conclusions from the R&R and reviews de
novo those portions of the R&R to which specific objections are made. 28 U.S.C. § 636(b)(1); Hill
v. Duriron Co., 656 F.2d 1208, 1213-14 (6th Cir. 1981). To trigger de novo review, objections
must be specific, not “vague, general, or conclusory[.]” Cole v. Yukins, 7 F. App’x 354, 356 (6th
Cir. 2001). This specific-objection requirement is meant to direct this Court to “specific issues for
reviewl.]” Howardv. Sec'y of Health & Human Servs., 932 F.2d 505, 509 (6th Cir. 1991). General
objections, by contrast, ask this Court to review the entire mafter de novo, “making the initial
reference to the magistrate useless.” Id.

“A general objection, or one that merely restates the arguments previously presented and
addressed by the Magistrate Judge, does not sufficiently identify alleged errors in the [R&R]” to
trigger de novo review. Fondren v. American Home Shield Corp., 2018 WL 3414322, at *2 (W.D.
Tenn. 2018); see also Aldrich v. Bock, 327 F. Supp. 2d 743, 747 (E.D. Mich. 2004) (“An
‘objection’ that does nothing more than state a disagreement with a magistrate’s suggested
resolution, or simply summarizes what has been presented before, is not an ‘objection’ as that term
is used in this contexf.”). General objections trigger only clear-error review. Equal Emp.
Opportunity Comm'n v. Dolgencorp, LLC, 277 F. Supp. 3d 932, 965 (E.D. Tenn. 2017), aff’d, 899
F.3d 428 (6th Cir. 2018).

| DISCUSSION

Petitioner filed Objections to the R&R. (Doc. 17). For the reasons stated below, the Court

overrules Petitioner’s objections, and adopts the R&R in fofo.
First Objection
In his first objection, related to Ground One of the Petition, Petitioner contests the R&R’s

conclusion that the trial court hearing on Petitioner’s motion to withdraw his guilty plea was not
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fundamentally unfair because “[a] review of the record shows Mr. Balducci fully articulated to the
trial court his reasons for wanting to withdraw the plea.” (Doc. 17, at 2) (quoting Doc. 15, at 25).
He contends this factual finding regarding the trial court transcript is clearly erroneous and that
the legal conclusion is incorrect. Id. at 2-5. He also asserts the Magistrate Judge’s legal conclusion
“is based upon affording a presumption of correctness to the State Court factual findings that are
unreasonable in light of the evidence.” Id. at 2.

In essence, Petitioner contends he was not provided a full opportunity to be heard on his
motion to withdraw his guilty plea in state court. As the Magistrate Judge clearly explained, there
is no federal constitutional right to withdraw a guilty plea nor to a hearing on a motion to withdraw
a guilty plea, and a claim that the trial court erred in deciding such a motion is not a cognizable
ground for habeas relief. See Doc. 15, at 23; Estelle v. McGuire, 502 U.S. 62, 67 (1991) (“We have
stated many times that ‘federal habeas corpus relief does not lie for errors of state law.””) (quoting
Lewis v. Jeffers, 497 U_.S.‘764, 780 (1990)).

There is a narrow exception to this rule, allowing federal habeas relief for a state law
violation where such interpretation or application of state law rendered the trial so fundamentally
unfair as to have deprived a petitioner of substantive due process in violation of the Constitution.
See Estelle, 502 U.S. at 67-68; Serra v. Mich. Dep’t of Corr., 4 F.3d 1348, 1354 (6th Cir. 1993)
(holding a federal court may not grant habeas relief on state law issue unless the “error rises to the
level of depriving the defendant of fundamental fairness in the trial process[.]”). The Supreme
Court defines “very narrowly” the category of infractions that violate the “fundamental fairness”
of a trial. Dowling v. United States, 493 U.S. 342, 352 (1990). Specifically, such violations are

restricted to offenses against “some principle of justice so rooted in the traditions and conscience
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of our people as to be ranked as fundamental.” Montana v. Egelhoff, 518 U.S. 37, 43 (1993)
(quoting Patterson v. New York, 432 U.S. 197, 201-02 (1977)).

The Court agrees with the R&R’s thorough analysis and well-explained conclusion that the
state court hearings addressing Petitioner’s motion to withdraw were not fundamentally unfair so
as to rise to the level of a federal due process violation. See Doc. 15, at 25-27; Doc. 8-2, at 32-49
(October 31, 2019 sentencing hearing transcript), 50-56 (November 6, 2019 hearing at which
Petitioner obtained new counsel), 57-118 (November 14, 2019 hearing on motion to withdraw
guilty plea). In contrast to Petitioner’s contention that he “was not provided an actual legitimate
opportunity to be heard” (Doc. 17, at 3), the Court agrees with the Magistrate Judge’s conclusion
that he “fully articulated to the trial court his reasons for wanting to withdraw the plea” between
his statements at the sentencing hearing, subsequent briefing from counsel, and arguments at the
hearing on his motion to withdraw (Doc. 15, at 25). Therefore, upon de novo review, the Court
overrules Petitioner’s first objection.

Second Objection

In his second objection, Petitioner again objects “both to the underlying factual finding and
the ultimate legal conclusion” regarding his claim in Ground One alleging ineffective assistance
of trial counsel. (Doc. 17, at 6). He contends:

The Magistrate’s legal conclusion that Petitioner: “does not establish either his

guilty plea was involuntary or that his attorneys’ performance was constitutionally

deficient”, is based upon affording the presumption of correctness to the State

Court’s factual findings that are unreasonable in light of the evidence.

Id. (quoting Doc. 15, at 30). Petitioner argues the Magistrate Judge failed to fully consider his
claim that counsel was ineffective for failure to investigate a third-party who confessed to the

crime. Id. at 6-7. He further contends counsel failed to investigate DNA evidence, determine the

timing of the videos referenced, “[e]licit a report” that there was no gunshot residue on Petitioner

5
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or his car, and engage experts in blood spatter or fingerprints. Id. at 8. He contends this
ineffectiveness of counsel renders his guilty plea involuntary because he lacked the “advice of
competent counsel” at the time of his plea. Id. at 9 (quoting Tollett v. Henderson, 411 U.S. 258,
265 (1973)).

As the R&R comprehensively explains, Petitioner’s habeas claim faces two hurdles—first,
he must show his guilty plea was not knowing and voluntary, and second, h¢ must show his
attorneys’ advice to enter that plea was constitutionally deficient. See Doc. 15, at 29. The state
court here determined Petitioner entered his guilty plea voluntarily. Balducci, 2020 WL 6796973,
at *5-6. It further determined that, {‘[a]lthough Balducci also stated that he wanted his lawyers to
investigate his case differently, th[e] record provide[d] no substantive support for his claim of
innocence or available defenses.” Id. at *6. The State court also found the State’s investigator had
ruled out the third-party confessor as a suspect. Id. at *4. On de novo review, the Court agrees with
and adopts the R&R’s analysis that (1) Petitioner has not rebutted the presumption of correctness
applied to the state court’s factual findings by clear and convincing evidence, 28 U.S.C. § 2254(d);
and (2) the state court’s determination that Petitioner’s plea was entered voluntarily and Petitioner
had not shown his counsel to be ineffective was not an - unreasonable application of clearly
established law. See Doc. 15, at 30. Although Petitioner now presents a litany of investigative steps
he thinks qounsel should have taken, this is not the standard. See Yargorough v. Gentry, 540 U.S.
1, 8 (2003) (“The Sixth Amendment guaranteeé reasonable competence, not perfect advocacy
judged with the benefit of hindsight.”); Kendrick v. Parris, 989 F.3d 459, 469 (6th Cir. 2021)
(holding a petitioner’s “[t]eliance on ‘the harsh light of hindsight’ to second-guess his couhsel’s
competence in the crucibie of trial “is precisely what Strickland and AEDPA seek to prevént.”’)

(quoting Harrington v. Richter, 562 U.S. 86, 107 (2011)); Premo v. Moore, 562 U.S. 115, 124-25
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(2011) (noting importance of Strickland deference to decisions regarding plea bargaining).
Petitioner’s second objection is overruled.
Third Objection

In his third objection, directed at the Magistrate Judge’s resolution of Ground Two,

Petitioner contends:

The Magistrate’s legal conclusion that Petitioner failed to overcome the procedural

default that attached to the ineffective appellate counsel claims due to counsel’s

errors . . ., is based upon affording the presumption of correctness to the State

Court’s factual findings which are unreasonable in light of the evidence and is

clearly erroneous. ‘ '
(Doc. 17, at 9). Petitioner épeciﬁcally contends the R&R misapplied Martinez v. Ryan, 566 U.S. 1
(2012), and that he “has presented signiﬁcant evidence of actual innocence [which] was also
erroneously disregarded by the Magistrate in order to ignore the ineffective assistance of appellate
counsel claim.” (Doc. 17, at 9-10).

The Court disagrees with Petitioner’s contention that the R&R misapplied Martinez. The
R&R correctly concluded the narrow exception created by Martinez applies only to ineffective
assistance of trial counsel claims; and not to ineffecfive aésistance of appellate counsel claims. See
Davilav. Davis, 582 U.S. 521, 530-35 (2017) (noting Martinez/Treviho exception “was principally
concerned about trial errors—in particular, claims of ineffective assistance of tial counsel,” and
explaining ‘f[t]hé equitable concéms raised in Martinez therefore do not apply” to claims of
ineffective assistance of appellate counsel) (emphasis} in original); Porter v. Genovese, 676 F.
App’x 428, 434 (6th Cir. 2017) (“Martinez/Trevino’s limited exception does not extend to claims

of ineffective assistance of appellate counsel.”) (citing Hodges v. Colson, 727 F.3d 517, 531 (6th

Cir. 2013)).



Case: 1:22-cv-00299-JRK Doc #: 18 Filed: 02/28/25 8 of 9. PagelD #: 500

Nor is Petitioner’s contention that the Magistrate Judge ignored “significant evidence of
actual innocence” supported. Preliminarily, Petitioner does not, in his objections, specify what this
“significant evidence” consists of. Moreover, the R&R addressed the evidence Petitioner pointed
to and found it did not meet the high standard for “actual innocence” set by the Supreme Court to
excuse a procedural default. (Doc. 15, at 34-35). On de novo review, the Court agrees with this
analysis in its entirety. Petitioner’s third objection i$ overruled.

Objection _Reggrding Evidentiary Hearing

Finally, Petitioner raises the following objection:

In this case, the Magistrate previously rendered a factual finding that “The supreme
Court has severely limited the authority of District Courts to hold such hearings,
and has largely confined us to deciding cases entirely from the. state court record.
Cullen v. Pinholster, 563 U.S. 170 (2011)” (Doc. #46, PAGEID#1609). Petitioner

objects to this passage as the sole response to his request for an evidentiary hearing
in this case.

(Doc. 17, at 10).

Atthe .outset, there is no documenf nurﬁbef 46, nor any PAGEID nurﬁber 1609 in the instant
case, so it is not entirely clear to the Court to what Petiﬁoner intends to refer. The Magistrate Judge
in this case .previously ruled that Petitioner was hot entitled to an evidentiafy hearing iﬁ this case.
(Doc. 12)‘. Petitioner objected to that Order (Dcv)c.b 13), and the Court overruled that objection (Doc.
14). Upon de novo review, the Court again finds no error in the Magistrate Judgé’s conclusion that
an evidentiéfy hearing is not appropriate in this case. |

CONCLUSION
For the foregoing reasons, good éause appéaring, it is

ORDERED that Judge Clay’s R&R (Doc. 15) be, and the same hereby is, ADOPTED as

the Order of this Court, and the Petition (Docs. 1, 4) is DENIED as set forth therein and herein;

and it is
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FURTHER ORDERED that, because Petitioner has not made a substantial showing of a
denial of a constitutional right directly related to his conviction or custody, no certificate of
appealability shall issue. 28 U.S.C. § 2253(c)(2); Fed. R. App. P. 22(b); Rule 11 of Rules
Governing § 2254 Cases. And the Court

FURTHER CERTIFIES that an appeal from this decision could not be taken in good faith.

28 U.S.C. § 1915(a)(3).

s/ James R. Knepp II
UNITED STATES DISTRICT JUDGE

Dated: February 28, 2025
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Before: MATHIS, Circuit Judge.

JUDGMENT

. THIS MATTER came before the court upon the application by Anthony Balducci for a
certificate of appealability.

UPON FULL REVIEW of the record and any submissions by the parties,

IT IS ORDERED that the application for a certificate of appealability is DENIED.

ENTERED BY ORDER OF THE COURT
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Kelly L. Slephens, Clerk
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Respondent-Appellee. ;

Before: MATHIS, Circuit Judge.

Anthony Balducci, a pro se Ohio prisoner, appeals the district court’s judgment denying
his petition for a writ of habeas corpus brought under 28 U.S.C. § 2254. He applies to this court
for a certificate of appealability (COA). See Fed. R. App. P. 22(b). He also moves to proceed in
forma pauperis on appeal. Because reasonable jurists could not debate the district court’s denial,
the application is denied and motion to proceed in forma pauperis is denied as moot.

In October 2019, just before his trial was set to begin, Balducci pleaded guilty to murder
with firearm specifications, in violation of Ohio Revised Code § 2903.02(A), and having weapons
while under a disability, in violation of Ohio Revised Code § 2923.13(A)(2). At sentencing,
however, Balducci asked to withdraw his guilty plea, asserting that he had made a “rash decision”
and that his attorneys had convinced him to plead guilty. The trial court adjourned the sentencing
and, after briefing, held a hearing on Balducci’s motion to withdraw his p.lea.. At the hearing, the
trial court denied the motion and sentenced Balducci to an effective term of life imprisonment.
. The Ohio Court of Appeals affirmed, concluding that the trial court had not abused its discretion
by denying the motion, that Balducci’s plea had been knowingly and voluntarily made, and that

he had not presented a substantive legal reason for withdrawing his guilty plea other than his
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denial of a constitutiona] right.” 28 U.S.C. § 2253(c)(2). To satisfy this standard, a petitioner must

demonstrate “that Jurists of reason could disagree with the district courg’s resolution of hjs

or involved an unreasonable application of, clearly established Federa] law, as determined by the

Supreme Court of the United States,” nor (2) “resulted in 2 decision that was based on an

(3 of 6)
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unreasonable determination of the facts in light of the evidence presented in the State court

proceeding.” 28 U.S.C. §2254(d); see Aliller-El, 537 US. at 336. When relief is denied on

procedural grounds, the petitioner must show “that Jurists of reason would find jt debatable

reason would find jt debatable whether the district court was correct in jtg procedural ruling.” Slack
v. McDaniel, 529 (.8, 473, 484 (2000).

Balducci first claims that the trial court did not provide him with 4 full and fajr hearing on
his motion to withdra;v and did not allow him to fully explain why he sought to withdraw his guilty

plea. Balducci identifies no federal constitutiona] right to Withdraw 3 guilty plea priorl to

(4 of 6)
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investigate an alleged “Facebook confession,” instead relying on the state investigator who ruled

that person out as a Suspect. See id. at *4. But even assuming deficient performance in failing to

procedurally defaulted, arguing that the district court incorrectly applied Martines V. Ryan, 566
U.S. 1(2012), and that, even if the claim is procedurally defaulted, the default should be excused

due to his actual innocence. When a petitioner has failed to fairly present a claim to the state courts

and no further remedy remains, the clajm js procedurally defaulted. See Gray v. Netherland, 518

(5 of 6)
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U.S. 152, 161-62 (1996). Although Balducci raised his appellate-counsel claim to the Ohio Court
of Appeals, he did not appeal that court’s decision to the Ohio Supreme Court, and because no
further state remedy remains, reasonable jurists would agree that the claim is procedurally
defaulted. Reasonable jurists could also find no fault in the district court’s application of Martinez,
because the rule announced in that case does not extend to claims of ineffective assistance of

appellate counsel. See Davila v. Davis, 582 U.S. 521, 530-35 (2017). And reasonable jurists

would agree that Balducci did not present new reliable evidence of his actual innocence sufficient

to pass through the gateway to consideration of procedurally defaulted claims. See Schiup v. Delo,
513 U.S. 298, 324 (1995). |

' Lastly, Balducci argues that he should have; been afforded an evidentiary heéring to
develop his claims, but reasonable jurists could not disagree with the district court’s conclusion
that an evidentiary hearing was not warranted given that he had an opportunity to develop his
claims in state court. A federal habeas court must reviéw a claim rejected on the merits “based
solely on the state-court record.” Shinn v. Ramirez, 596 US. 366, 378 (2022). And Balducci does
not show that he meets the requirements of 28 US.C. § 2254(e)(2).

For these reasons, the application for a COA is DENIED. Balducci’s motion to proceed ‘

in forma pauperis is DENIED as moot.

ENTERED BY ORDER OF THE COURT

kS, e ohena)

Kelly L. Skephens, Clerk

A ]
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