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(i) 

QUESTION PRESENTED 

Under 18 U.S.C. § 1347, a person is guilty of health 
care fraud if he willfully executes, or attempts to 
execute, a scheme to obtain money or property from a 
health care benefit program “by means of false or 
fraudulent pretenses, representations, or promises . . . .” 
In a so-called “upcoding” case like this one, the 
allegedly false representations are the numeric codes 
attached to a healthcare provider’s claim for insurance 
reimbursement. The selection of these codes, which 
represent medical services and procedures, are 
governed by a complex set of rules promulgated by the 
American Medical Association (“AMA”).  

The question presented—which has divided six 
circuits—is:  

When an allegedly false statement is premised on an 
ambiguous rule open to multiple reasonable inter-
pretations, can the government secure a defendant’s 
conviction merely by persuading a jury that its 
preferred interpretation is “better”?  
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RELATED PROCEEDINGS 

This case arises from the following proceedings: 

• United States v. Ron Elfenbein, No. 24-4048, 
U.S. Court of Appeals for the Fourth Circuit. 
Judgment entered July 17, 2025.  

• United States v. Ron Elfenbein, 1:22-cr-00146-
JKB, U.S. District Court for the District of 
Maryland. Judgment entered Dec. 21, 2023.  

There are no other proceedings in state or federal 
trial or appellate courts, or in this Court, directly 
related to this case within the meaning of this Court’s 
Rule 14.1(b)(iii).



 

(iii) 

TABLE OF CONTENTS 

Page 

QUESTION PRESENTED ..................................  i 

RELATED PROCEEDINGS ...............................  ii 

TABLE OF AUTHORITIES ................................  iv 

OPINIONS BELOW ............................................  1 

JURISDICTIONAL STATEMENT .....................  1 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED ..............................  1 

INTRODUCTION ................................................  2 

STATEMENT OF THE CASE ............................  5 

A. Factual Background .................................  5 

B. Procedural History ....................................  7 

REASONS FOR GRANTING THE WRIT ..........  13 

I. There is an entrenched circuit split on 
the question presented .............................  13 

II. There is a pressing need to resolve the 
conflict .......................................................  19 

III. This case presents an excellent vehicle ...  23 

IV. The Fourth and Ninth Circuits’ approach 
is wrong .....................................................  24 

CONCLUSION ....................................................  30 

APPENDIX 



iv 

 

TABLE OF AUTHORITIES 

CASES Page(s) 

F.C.C. v. Fox Television Stations, Inc.,  
567 U.S. 239 (2012) ...................................  27, 29 

In re Winship,  
397 U.S. 358 (1970) ...................................  24 

Jackson v. Virginia,  
443 U.S. 307 (1979) ............................. 19, 25, 29 

Percoco v. United States,  
598 U.S. 319 (2023) ...................................  20 

United States ex rel. Schutte v.  
SuperValu Inc.,  
598 U.S. 739 (2023) ...................................  26, 27 

United States v. Anderson,  
579 F.2d 455 (8th Cir. 1978) ......... 14, 15, 17, 22 

United States v. Camper, 
384 F.3d 1073 (9th Cir. 2004) ....... 17, 18, 24, 25 

United States v. Castro,  
704 F.3d 125 (3d Cir. 2013) ......................  14, 29 

United States v. Connolly,  
24 F.4th 821 (2d Cir. 2022) ............ 16, 17, 20-22 

United States v. Elfenbein,  
708 F.Supp.3d 621 (D. Md. 2023), 
reversed and remanded, 144 F.4th 551 
(4th Cir.  
2025) .......... 1, 4-13, 18, 19, 21-23, 25, 26, 28, 29 

United States v. Harra,  
985 F.3d 196  
(3d Cir. 2021) ........ 3, 4, 11, 12, 14-19, 22, 25-27 

 



v 

 

TABLE OF AUTHORITIES—Continued 

 Page(s) 

United States v. Sarwari,  
669 F.3d 401 (4th Cir. 2012) ......... 12, 18, 25, 26 

United States v. Siddiqi,  
959 F.2d 1167 (2d Cir. 1992) ....................  28 

United States v. Whiteside,  
285 F.3d 1345 (11th Cir. 2002) ............ 14-17, 22 

United States v. Williams,  
553 U.S. 285 (2008) ...................................  27 

STATUTES 

18 U.S.C. § 1347 ...........................................  1, 7 

28 U.S.C. § 1254(1) .......................................  1 

CONSTITUTIONAL PROVISIONS 

U.S. Const. amend. V ............................... 1, 24, 27 

RULES 

Fed. R. Crim. P. 29 .......................................  9 

Fed. R. Crim. P. 33 .......................................  12 

Sup. Ct. R. 10(a) ...........................................  19 



PETITION FOR A WRIT OF CERTIORARI 

Petitioner Ron Elfenbein respectfully petitions for a 
writ of certiorari to review the judgment of the United 
States Court of Appeals for the Fourth Circuit. 

OPINIONS BELOW 

The panel decision of the court of appeals is reported 
at 144 F.4th 551 (4th Cir. 2025) and reprinted in  
the Appendix to the Petition (“Pet. App.”) 1a-34a.  
The Fourth Circuit’s order denying the petition for 
rehearing and rehearing en banc is unreported, but it 
is reprinted at Pet. App. 35a.   

The District Court’s decision is reported at 708 F. 
Supp. 3d 621 (D. Md. 2023) and is reprinted at Pet. 
App. 36a.  

JURISDICTIONAL STATEMENT 

The Fourth Circuit entered judgment on July 17, 
2025, and rehearing was denied on August 12, 2025. 
This Court has jurisdiction under 28 U.S.C. § 1254(1).  

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Fifth Amendment to the United States 
Constitution provides, in relevant part: “No person 
shall be . . . deprived of life, liberty, or property, without 
due process of law . . . .” Pet. App. 155a. 

Section 1347 of chapter 18 of the United States 
Code, titled “Health care fraud,” provides: 

(a) Whoever knowingly and willfully executes, 
or attempts to execute, a scheme or artifice— 

(1) to defraud any health care benefit 
program; or 
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(2) to obtain, by means of false or 
fraudulent pretenses, representations, or 
promises, any of the money or property 
owned by, or under the custody or control of, 
any health care benefit program, 

in connection with the delivery of or 
payment for health care benefits, items, or 
services, shall be fined under this title or 
imprisoned not more than 10 years, or both. 
If the violation results in serious bodily 
injury (as defined in section 1365 of this 
title), such person shall be fined under this 
title or imprisoned not more than 20 years, 
or both; and if the violation results in death, 
such person shall be fined under this title, 
or imprisoned for any term of years or for 
life, or both. 

(b) With respect to violations of this section, a 
person need not have actual knowledge of this 
section or specific intent to commit a violation 
of this section.  

INTRODUCTION 

Every day, across the nation, hundreds of thousands 
of health care providers bill the government and 
commercial insurers using codes published in the 
Current Procedural Terminology (“CPT”) Manual, 
which federal regulations require these insurers to 
adopt. Running over a thousand pages, the CPT 
Manual contains more than 11,000 distinct codes that 
each describe medical services and procedures and 
dictate insurance reimbursement amounts. This case 
concerns whether a healthcare provider can be held 
criminally responsible for using a CPT code that is 
objectively accurate under one of the reasonable 
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interpretations of the CPT Manual’s codes and associ-
ated descriptions. If such a holding stands, every 
healthcare provider in the Fourth and Ninth Circuits 
will risk criminal prosecution for objectively truthful 
statements that would not support criminal liability in 
any of the four other circuits where such conduct is legal.   

Beyond healthcare fraud, the entrenched and deep 
split raised by this Petition has even broader ramifica-
tions. The Petition concerns the government’s burden 
to prove the element of falsity in all prosecutions 
involving allegedly false representations where the 
truth or falsity of the representation depends on the 
interpretation of an ambiguous question or rule.  
As discussed further below, the error of law committed 
by the Fourth and Ninth Circuits is not merely a 
misreading of the law of health care fraud; these 
decisions create a systemic problem for fraud and false 
statement cases generally by relieving the government 
of its burden to prove the element of falsity in a wide 
class of cases across the white collar spectrum.   

In this “upcoding” heath care fraud case, Petitioner 
reasonably interpreted ambiguous CPT coding rules. 
There was no evidence that Petitioner’s representa-
tions were objectively false. Nonetheless, a jury 
convicted Petitioner of health care fraud under the 
government’s “common-sense” reading of the CPT 
Manual, which was only one of the reasonable inter-
pretations of the manual. Under the government’s 
preferred reading, Petitioner’s insurance reimburse-
ment claims contained false representations. Following a 
comprehensive review of the evidence, the District 
Court entered a judgment of acquittal, concluding that 
Petitioner was not guilty as a matter of law.  

The District Court’s falsity analysis relied heavily 
on a Third Circuit case, United States v. Harra, 985 
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F.3d 196 (3d Cir. 2021). Under the Third Circuit rule 
concerning proof of falsity in ambiguous contexts— 
a rule that aligns with the Second, Eighth, and 
Eleventh Circuits—insufficient evidence established 
that Petitioner’s representations were false. Under 
this more widely favored rule applied by the District 
Court, the government must prove either that Petitioner’s 
interpretation of the CPT Manual’s rules was unrea-
sonable, or that the at-issue representations were false 
under Petitioner’s reasonable interpretation. The 
government did neither, and therefore Petitioner was 
not guilty of a crime.  

The Fourth Circuit reversed. In the decision below, 
the Fourth Circuit rejected the prevailing rule 
followed by the Third, Second, Eighth, and Eleventh 
Circuits. Instead, the Fourth Circuit aligned with the 
Ninth Circuit, holding that the government can prove 
falsity beyond a reasonable doubt without evidence 
that a representation made in an ambiguous context 
was false under the defendant’s alternative, reason-
able interpretation of the relevant rule or question. 
Under this minority approach, the government can 
rely on state-of-mind evidence to stand in for proof of 
actual falsity.  

This circuit split is entrenched, acknowledged, and 
consequential. In this case, the Fourth Circuit has 
explicitly announced its disagreement with the 
majority approach to falsity and decried Harra’s 
recognition of a “safe harbor[]” for defendants like 
Petitioner. Pet. App. 27a-28a. On the other side of the 
split, the Third Circuit has criticized the Fourth and 
Ninth Circuits for embracing a standard that 
“collapse[s] falsity and scienter in contravention of due 
process.” Harra, 985 F.3d at 214 n.13.  This split 
amongs six circuits on an important issue of criminal 
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law that affects hundreds of thousands of health care 
providers every day throughout the nation should be 
resolved by this Court.  

STATEMENT OF THE CASE 

A. Factual Background 

Petitioner is an emergency room physician who also 
operated several urgent care clinics in Maryland. Pet. 
App. 3a, 59a. In 2020 and 2021, at the height of the 
COVID-19 pandemic, Petitioner’s clinics treated large 
numbers of patients seeking COVID-19 testing and 
related services. Pet. App. 63a. Petitioner’s clinics 
provided those services and submitted thousands of 
claims for reimbursement to Medicare and other 
insurers. Id. The charges in this case stem from 
Petitioner’s coding of the clinic visits: the government 
alleged that Petitioner improperly coded these visits 
with false CPT codes for “level 4” encounters instead 
of codes for an unspecified lower level. Petitioner 
argued that he reasonably interpreted the CPT 
guidance to allow for the visits to be coded as level 4.   

Each claim for reimbursement included a CPT code 
for “Evaluation and Management” services. The 
pertinent section of the CPT Manual included five 
“levels” of Evaluation and Management visits, with 
higher levels requiring more complex “Medical Decision 
Making,” determined according to criteria specified by 
the Manual. Pet. App. 42a, 44a. The Evaluation and 
Management CPT codes ranged from 99201 to 99205 
(for new patients) and 99211 to 99215 (for existing 
patients), with the last digit reflecting the level. 
Higher level codes corresponded to higher reimburse-
ment rates. Pet. App. 44a, 57a. 

The vast majority of claims submitted by Petitioner’s 
clinics for COVID-19 testing and evaluation by 
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healthcare providers in 2020 and 2021 were coded at 
Evaluation and Management level 4. Pet. App. 66a. 
Level 4 codes (99204 and 99214) were for patient 
encounters in which a provider used “moderate” 
complexity Medical Decision Making, as that term was 
defined in the CPT Manual.1 To help providers 
determine which Medical Decision Making level to 
assign—whether “moderate” or something else—the 
CPT Manual included a Medical Decision Making 
chart, which broke down the levels of complexity into 
three elements and quantified the requirements for 
each level and the various permutations that could 
satisfy them. Pet. App. 57a. The three elements of 
Medical Decision Making were: (1) “Number and 
Complexity of Problems Addressed at the Encounter”; 
(2) “Amount and/or Complexity of Data to be Reviewed 
and Analyzed”; and (3) “Risk of Complications and/or 
Morbidity or Mortality of Patient Management.” Id. To 
satisfy a particular Medical Decision Making level, 
only two of three elements needed to fall into the 
“moderate” category as set forth in the chart. Id. For 
example, under this rubric, an encounter with a 
patient presenting with “1 undiagnosed new problem 
with uncertain prognosis” (element #1) who received 
two “unique test[s],” with the results of one reviewed 
by the provider on the same day (element #2), qualified 
as an Evaluation and Management visit with 
“moderate” Medical Decision Making and therefore 
was properly assigned a level 4 code. Id.   

 
1 As an alternative to Medical Decision Making-based coding, 

providers had the option to code based on the amount of time 
associated with the patient encounter. Pet. App. 47a-48a, 53a-54a. 
Petitioner’s urgent care clinics did not code based on time. Pet. 
App. 129a-130a. 
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In 2020 and 2021, Petitioner interpreted COVID-19 

to be an “undiagnosed new problem with uncertain 
prognosis” because it was “[a] problem in the differen-
tial diagnosis that represents a condition likely to 
result in a high risk of morbidity without treatment.” 
Pet. App. 58a-59a, 114a. Patients who came to 
Petitioner’s urgent care clinics for COVID-19 evalua-
tion and testing received two tests—a rapid test and a 
polymerase chain reaction (“PCR”) test—and providers 
reviewed the results of the rapid test on the same day 
it was administered. According to the CPT Manual’s 
chart, such patient encounters therefore involved 
“moderate” Medical Decision Making and qualified for 
level 4 codes. Pet. App. 57a. Petitioner instructed 
providers to code these encounters at level 4, and his 
urgent care clinics received insurance reimbursement 
commensurate with the level 4 codes. 

B. Procedural History 

In early 2022, the government charged Petitioner 
with three counts of health care fraud in violation of 
18 U.S.C. § 1347. A later superseding indictment 
added two additional counts of the same offense. The 
superseding indictment alleged that Petitioner committed 
fraud by directing providers to assign level 4 codes to 
patient encounters involving COVID-19 evaluation 
and testing. The government contended that these 
codes were false representations because the COVID-
19-related services provided at Petitioner’s urgent care 
clinics did not meet the requirements for level 4. Each 
count of health care fraud corresponded to a specific 
patient encounter assigned a level 4 code.    

At trial, the government called one expert witness, 
Stephen Quindoza, to establish the rules of the CPT 
coding scheme. Mr. Quindoza read to the jury the 
definitions of level 4 codes as set forth in the CPT 
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Manual. He also “agreed that ‘determining the 
complexity of medical decision making’ is ‘not just 
something that a coder or provider determines based 
on the words’ in the CPT Manual.” Pet. App. 113a.  Mr. 
Quindoza did not offer any testimony concerning the 
correct CPT code for any patient encounter at 
Petitioner’s urgent care clinics, nor did he testify that 
level 4 was the wrong code for COVID-19 evaluation 
and treatment encounters. Pet. App. 73a. 

To prove that level 4 was the wrong code, the 
government called several employees of Petitioner’s 
urgent care clinics who testified that they had limited 
or no experience with coding but expressed general 
discomfort with the level 4 codes and suspected the 
codes were too high. Pet. App. 79a-82a. The 
government also called a representative of a private 
insurance company, Courtney Sinagra, who testified 
that her company audited Petitioner’s clinics and 
disagreed with the level 4 codes assigned to a subset 
of claims, none of which were the subject of the counts 
in the superseding indictment. Pet. App. 77a-79a. 
Additionally, the government relied heavily on emails 
from Petitioner which—in the government’s view—
indicated that Petitioner believed COVID-19 evaluation 
and testing involved something less than “moderate” 
Medical Decision Making.  Pet. App. 129a. 

Petitioner testified in his own defense. He testified 
that he instructed providers to bill COVID-19 
evaluation and testing encounters at level 4 because 
the visits involved “moderate” Medical Decision 
Making as defined by the chart in the CPT Manual. 
Pet. App. 83a. Petitioner also called a coding expert, 
Michael Miscoe, who reviewed the at-issue patient 
charts and testified that each patient encounter was 
properly coded at level 4. Pet. App. 73a-75a.  
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The government told the jury in its closing 

argument that the jury did not need to decide which 
level was correct—only to conclude it was not level 4. 
Pet. App. 114a. The District Court instructed the jury 
that “the Government was required to prove, for each 
of the counts charged in the indictment, that ‘the claim 
charged in that count . . . was false or fraudulent as to 
a material fact or matter.’” Pet. App. 98a (quoting Jury 
Instruction 39).  

The jury convicted Petitioner on all counts. 
Petitioner moved for a judgment of acquittal on the 
ground that the evidence was not sufficient to prove 
the element of falsity, or, in the alternative, for a new 
trial. Four months later, the District Court issued a 90-
page opinion granting Petitioner’s motion for judg-
ment of acquittal and conditionally granting a new 
trial. The District Court explained that the level 4 
codes were correct under Petitioner’s interpretation of 
the ambiguous coding requirements, and that the 
government failed to prove that Petitioner’s inter-
pretation was unreasonable. “Citizens, including 
healthcare providers, cannot be held to criminal 
account for doing only what a technical regulation is 
reasonably read to permit . . . .” Pet. App. 147a. The 
District Court concluded that Federal Rule of Criminal 
Procedure 29 mandated acquittal because the record 
lacked any evidence from which a reasonable jury 
could find that the level 4 codes “were in fact false, 
separate and apart from the Defendant’s intent.” Pet. 
App. 40a, 147a.  

The District Court found that there was “little 
question that the appropriate CPT code for the patient 
encounters in this case is ambiguous . . . Terms like 
‘moderate’ or ‘undiagnosed new problem with uncertain 
prognosis’ in this context are unfamiliar to a lay 
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person and are subject to various meanings.” Pet. App. 
104a. The District Court’s conclusion that the codes 
were ambiguous was based on the government’s own 
evidence from its case in chief—principally, the CPT 
Manual itself; testimony from the government’s expert 
that “‘determining the complexity of medical decision 
making, [that’s] not just something that a coder or 
provider determines based on the words’ in the CPT 
Manual” Pet. App. 113a;2 and testimony from Ms. 
Sinagra “that auditors do not necessarily make the 
same findings with respect to claims, and that it would 
not be out of the ordinary to have a one-level difference 
between coding in audits.” Pet. App. 115a. The District 
Court also noted that the government appeared to 
concede the ambiguity of the codes in closing 
argument: “[Y]ou may be asking yourself, what [code] 
should have been billed in [these] cases, and the good 
news for you is you don’t have to figure that out.” Pet. 
App. 114a (emphasis added).  

The District Court observed that the ambiguity 
inherent in selecting the proper CPT code presented 
“difficult questions” for assessing falsity. Pet. App. 
104a. The District Court did not conclude that the CPT 
Manual was so vague that misapplying the codes could 
never lead to criminal liability. Pet. App. 110a n. 21, 
145a. Rather, the District Court reasoned that the 
government’s burden to prove each element of the 
offense required it to grapple with any alternate, 
reasonable interpretations of the coding regulations 
under which the level 4 codes would not have been 
false. Pet. App. 103a-105a. In other words, when a CPT 
rule was open to multiple interpretations, the 

 
2 The District Court cited other testimony of the government’s 

expert that was simply inconsistent with the CPT Manual. Pet. 
App. 130a-131a & n.28; Pet. App. 47a-48a. See also Pet. App. 117a-118a. 
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government had to prove the use of the billing code 
was false under all of the reasonable interpretations, 
and not just pick the one it preferred. 

In assessing whether the government carried its 
burden to prove the element of falsity beyond a 
reasonable doubt, the District Court applied the 
analytical framework articulated by the Third Circuit 
in United States v. Harra, 985 F.3d 196 (3d Cir. 2021). 
The Harra defendants were convicted of making false 
statements in response to ambiguous loan reporting 
regulations. 985 F.3d at 207-208. In that case, the 
government argued that its “burden as to falsity is 
simply to prove that a defendant understood an 
ambiguous reporting requirement to mean what the 
Government says it means and, in light of that 
meaning, intended to lie.” Id. at 211. The Third Circuit 
rejected that argument, reasoning that “falsity and 
knowledge are distinct elements,” and that “the 
Government must prove a statement was false beyond 
a reasonable doubt, regardless of the defendant’s 
subjective intent to lie.” Id.  

The District Court embraced the Harra court’s 
holding that, in the context of an ambiguous regula-
tory framework, “the Government must prove either 
that its interpretation of the [regulation] is the only 
objectively reasonable interpretation or that the 
defendant’s statement was also false under the alter-
native, objectively reasonable interpretation.” Pet. 
App. 104a-105a (citing Harra, 985 F.3d at 204), Pet. 
App. 107a-110a. The District Court cited the similar 
“raft of complex and constantly shifting guidance and 
regulations” in this case, like in Harra. Pet. App. 108a.  

The District Court comprehensively reviewed the 
evidence presented to the jury over the course of the 
three-week trial and found insufficient evidence of 
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falsity to support Petitioner’s conviction. Accordingly, 
the District Court entered a judgment of acquittal on 
all five counts of health care fraud, and conditionally 
granted a new trial under Federal Rule of Criminal 
Procedure 33 should its judgment of acquittal be 
reversed. Pet. App. 147a. 

The government appealed. In a published opinion, 
the Fourth Circuit affirmed the District Court’s grant 
of a new trial but reversed its judgment of acquittal. 
The Fourth Circuit acknowledged that “the govern-
ment’s evidence against Elfenbein was thin,” Pet App. 
34a, and that “[r]easonable people could indeed 
interpret the CPT Manual differently,” Pet. App. 26a. 
However, the Fourth Circuit rejected the District 
Court’s reliance on Harra and concluded there was 
sufficient evidence to support Petitioner’s conviction. 
Pet. App. 27a n.14. The panel held that, contrary to 
Harra, the government need not prove that a 
defendant’s statements were false under his reason-
able alternate interpretation of an ambiguous regulatory 
requirement. Instead, the fact of Petitioner’s conviction 
meant that the jury found the government’s inter-
pretation “better,” and that was enough to sustain his 
conviction. Pet. App. 27a-28a (citing United States v. 
Sarwari, 669 F.3d 401 (4th Cir. 2012)).3 

 
3 The Fourth Circuit opinion also discussed what it described 

as “the government’s false-documentation theory,” which concerned 
alleged inaccuracies in some patients’ medical records. Pet. App. 
12a, 21a n.10. But the government did not charge Petitioner 
under such a theory or argue it at trial, nor was the jury 
instructed on it, and therefore it could not have been an 
independent basis for conviction. Pet. App. 100a-103a (“As 
crystallized at trial and by the parties’ briefing, the Government’s 
theory of the Defendant’s fraudulent scheme with respect to the 
five charged counts was that the Defendant billed for level 4 
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REASONS FOR GRANTING THE WRIT 

I. There is an entrenched circuit split on the 
question presented. 

This Petition presents an entrenched circuit split  
on the question of what evidence is required to prove 
the falsity of a representation made in compliance 
with an ambiguous rule or in response to an ambigu-
ous question. This critical question arises in false 
statement prosecutions and in fraud prosecutions like 
this one, where the making of a false statement is an 
element of the offense.  

The split has been thoroughly addressed in six 
circuits and was deepening even before the Fourth 
Circuit’s opinion below, which squarely adopted the 
minority view. The Second, Third, Eighth, and 
Eleventh Circuits have all held that where a rule or 
question is open to more than one reasonable 
interpretation, the government must prove that the 
representation was false under each reasonable 
interpretation. In the Fourth and Ninth Circuits, 
however, so long as a regulation or question is not 
fundamentally ambiguous—described in the Fourth 
Circuit’s opinion as an “admittedly slippery category” 
that includes “language without ‘a meaning about 
which men of ordinary intellect could agree,’” Pet. App. 
25a—the government need only prove that the 
defendant understood the representation to be false 
under the government’s interpretation. These diver-
gent approaches lead to different outcomes, permitting 

 
services when some lower level of service was provided.”). 
Moreover, any false document theory rested on a finding that the 
codes themselves were false—or, in the words of the panel, “too-
high”—further indicating that this theory could not have been an 
independent basis for conviction. Pet. App. 12a. 
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a defendant’s conviction in one jurisdiction, while the 
same evidence of the same crime would mandate 
acquittal in another jurisdiction.  

As stated in Harra, courts of appeals on one side of 
the split require proof of “actual falsity” to sustain a 
conviction premised on a false representation. 985  
F.3d at 215 (quoting United States v. Whiteside, 285 
F.3d 1345, 1353 (11th Cir. 2002)). The Harra court 
explained that the precise nature of the government’s 
burden to prove falsity depends on context. “In run-of-
the-mill cases where there is no dispute over the 
meaning of the question or reporting requirement to 
which a defendant responded, proving falsity is 
straightforward: A statement is false if it is ‘untrue.’” 
Id. at 209 (citing United States v. Castro, 704 F.3d 125, 
139 (3d Cir. 2013)).  

Where a question or regulation is susceptible to 
more than one reasonable interpretation, however, 
proving falsity is less straightforward. “[A] statement 
that is ‘literally true . . . is, by definition, not false.’” 
Harra, 985 F.3d at 209. Accordingly, if there are two (or 
more) reasonable interpretations of a representation, 
the government’s burden to prove beyond a reasonable 
doubt that the representation is “untrue” requires 
grappling with each objectively reasonable interpreta-
tion. As the Third Circuit explained, “if the Government 
cannot prove beyond a reasonable doubt that a 
defendant’s statement was false under each objectively 
reasonable interpretation of an ambiguous [regulatory] 
requirement, it cannot prove the element of falsity.” Id. 
at 215 (emphasis added). 

The Third Circuit’s approach to falsity was first 
announced by the Eighth Circuit in 1978. See Harra, 
985 F.3d at 215 (citing United States v. Anderson, 579 
F.2d 455, 460 (8th Cir. 1978)). In Anderson, the Eighth 
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Circuit reversed a false statement conviction based on 
the defendant’s certification that he had not “received” 
or “expended” additional federal funds for the services 
for which he requested government reimbursement. 
Id. at 459-60. Under the government’s theory, the 
certification was false because additional federal funds 
were, in fact, allocated to those services. Id. at 459. As 
the Eighth Circuit found, however, the certification 
clause was ambiguous, and the defendant’s certifica-
tion was not false under an alternate reasonable 
construction of the invoice’s requirements. Id. at 459-
60. “In light of these ambiguities . . . it was incumbent 
upon the government to introduce proof sufficient to 
establish the falsity of the statements,” which required 
“negat[ing] any reasonable interpretation that would 
make the defendant’s statement factually correct.” Id. 
at 460.  

The Eleventh Circuit adopted the same approach in 
2002. See Harra, 985 F.3d at 215 (“The Eleventh 
Circuit in Whiteside explicitly applied the standard we 
adopt today . . . .”). In United States v. Whiteside, the 
defendants were convicted of falsely classifying a 
hospital’s debt interest as 100 percent capital-related 
on cost reports to Medicare and Medicaid. 285 F.3d 
1345, 1346-47, 1352 (2002). Under the government’s 
interpretation of the Medicare regulations, the defend-
ants’ classification was false; under the defendants’ 
alternative, reasonable interpretation, the classification 
was true. Id. at 1351. As the Eleventh Circuit 
explained, “[i]n a case where the truth or falsity of a 
statement centers on an interpretive question of law, 
the government bears the burden of proving beyond a 
reasonable doubt that the defendant’s statement is not 
true under a reasonable interpretation of the law.” Id. 
The government failed to prove falsity under this 
standard because “no Medicare regulation, administrative 
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ruling, or judicial decision exist[ed] that clearly require[d]” 
the defendants to classify the debt in the government’s 
preferred manner. Id. at 1352 (emphasis added). 
Accordingly, the Eleventh Circuit reversed the defend-
ants’ convictions because “the government failed to 
meet its burden of proving the actus reus of the 
offense—actual falsity as a matter of law.” Id. at 1353. 

Within the past five years, the number of circuits 
that have joined each side of the split has doubled. 
Harra was decided in 2021, and the following year, the 
Second Circuit aligned with the Third, Eighth, and 
Eleventh Circuits in United States v. Connolly, 24 
F.4th 821 (2d Cir. 2022). In Connolly, the Second 
Circuit reversed the defendants’ wire and bank fraud 
convictions on the grounds that the government failed 
to prove the falsity of the statements that character-
ized the scheme to defraud. 24 F.4th at 823-24. The 
truth or falsity of the defendants’ statements turned 
on the meaning of an instruction from a banking 
association regarding the submission of interest rates. 
Id. at 835. In the government’s view, the instruction 
called for “one true interest rate . . . automatically 
generated by the pricer.” Id. at 837. The defendants’ 
statements were false, according to the government, 
because they submitted alternate rates. The Second 
Circuit confirmed that “where, as here a[n alleged] 
scheme to defraud is premised on an instruction . . . the 
government has the burden to negate any reasonable 
interpretation of the instruction that would make 
Deutsche Bank’s submission responsive.” Id. at 834 
(emphasis in original). The government failed to meet 
this burden because the evidence did not support the 
government’s “one true interest rate” theory, and 
because there was “no evidence suggesting, much less 
proving beyond a reasonable doubt” that the defend-
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ants’ alternate rates failed to comply with a broader, 
reasonable reading of the instruction. Id. at 841.  

In reversing the defendants’ convictions, the Connolly 
court made clear it disagreed with the district court’s 
holding that the government “was not required to 
prove that the [instruction] ‘unambiguously prohibited’ 
the Defendants’ conduct.” Id. at 831-32. Although 
Connolly does not invoke Harra, Anderson, or 
Whiteside, the Second Circuit’s falsity analysis is on all 
fours with the reasoning of its sister circuits.   

On the other side of the split, the Fourth and Ninth 
Circuits have embraced a diametrically opposed view 
of the government’s burden when proving the falsity of 
a representation made in an ambiguous context. In 
United States v. Camper, a false statement prosecution 
based on the defendant’s answers on a security 
clearance application, the Ninth Circuit recognized 
two types of ambiguous questions: (1) “fundamentally 
ambiguous” questions, and (2) questions that contain 
“some ambiguity.” 384 F.3d 1073, 1076 (9th Cir. 2004). 
In the former category, “[a] question is fundamentally 
ambiguous when men of ordinary intelligence cannot 
arrive at a mutual understanding of its meaning.” Id. 
In contrast, “some ambiguity” encompasses statements 
that fall short of the fundamental ambiguity standard 
but are nevertheless open to more than one plausible 
interpretation. Id.  

As the Camper court explained, prosecutors in the 
Ninth Circuit need not engage with alternate 
plausible interpretations of a somewhat ambiguous 
question in order to secure a false statement 
conviction. The government can instead prove the 
element of falsity using “evidence relevant to the 
defendant’s understanding of the question,” from 
which the jury can conclude “that the defendant 
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understood the question as the government did and, so 
understanding, answered falsely.” Id. at 1076. In other 
words, state-of-mind evidence alone can establish a 
statement’s falsity. “[E]ven when a question has two 
plausible meanings, where the evidence proves that 
the defendant understood one such meaning and 
answered falsely to it, a jury can convict for false 
statement.” Id. at 1078 (emphasis added). Under this 
standard, although the at-issue statement in Camper 
was objectively true under one plausible interpreta-
tion of the security clearance application, the Ninth 
Circuit affirmed the defendant’s conviction. 

Until the Fourth Circuit decided this case, it had not 
squarely addressed the question presented by this 
Petition: what the government must prove to establish 
the falsity of a defendant’s statement that is true 
under a reasonable interpretation of an ambiguous 
rule or regulation.4 The panel opinion squarely 
rejected the falsity analysis in Harra on which the 
District Court had relied, and characterized the Third 
Circuit’s standard requiring proof that a statement is 
false under all reasonable interpretations, not just the 
one the government prefers, as creating a “safe 
harbor.” Pet. App. 26a-28a and n.14. The Fourth 
Circuit explicitly acknowledged the existence of a 
circuit split: “We thus agree with our good colleagues 
up north that ‘the construction of an arguably 

 
4 The Fourth Circuit had addressed a similar question as it 

related to scienter. In United States v. Sarwari, 669 F.3d 401 (4th 
Cir. 2012), the court rejected the defendant’s contention that the 
false statement of which he had been convicted answered a 
fundamentally ambiguous question, instead finding that his 
answer was false under the only reasonable interpretation. Id. at 
409-10. The court found sufficient evidence for the jury to 
conclude that the defendant understood the question and 
answered it falsely. Id. at 410. 
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ambiguous question or reporting requirement’ is a 
matter for the jury. Harra, 985 F.3d at 216 (quotation 
omitted). But our precedent forbids us to join them in 
thinking that fraud defendants benefit from Chevron-
like safe harbors.” Id. (citation omitted). Pet. App. 27a-
28a n.14. 

The Third Circuit, too, has acknowledged the 
existence of this split. See Harra, 985 F.3d at 214 n.13. 
The court rejected the minority approach “as collapsing 
falsity and scienter in contravention of due process.” 
Harra, 985 F.3d at 214 n.13 (citations omitted).  

The Fourth Circuit’s rejection of Harra—and, by 
extension, the Second, Eighth, and Eleventh Circuits’ 
approaches to falsity as well—makes clear that after 
more than four decades of percolation, the six-circuit 
split is entrenched, and its contours are now well-
established. What’s more, the split will continue to 
fester without this Court’s intervention. The Court 
should grant the Petition and resolve this acknowl-
edged and consequential nationwide split. Sup. Ct.  
R. 10(a).  

II. There is a pressing need to resolve the 
conflict. 

Due process requires that “no person shall be made 
to suffer the onus of a criminal conviction except upon 
sufficient proof—defined as evidence necessary to 
convince a trier of fact beyond a reasonable doubt of 
the existence of every element of the offense.” Jackson 
v. Virginia, 443 U.S. 307, 316 (1979). The element at 
issue in this case—the falsity of a specific statement or 
representation—is present in numerous types of 
criminal prosecutions. Falsity is, of course, an 
indispensable element of perjury and false statement 
offenses. But as this case makes clear, the 
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government’s burden to prove the element of falsity is 
not limited to those types of prosecutions. As the 
Second Circuit observed in Connolly, a bank and wire 
fraud case, “[s]chemes to defraud are often character-
ized by false statements.” Connolly, 24 F.4th at 833.  

In fraud prosecutions premised on the making of 
false statements, the government’s burden to prove 
falsity beyond a reasonable doubt is no less essential, 
as “federal fraud statutes are not catch-all laws 
designed to punish all acts of wrongdoing or 
dishonorable practices.” Id. at 834. Because of the 
circuit split on the question presented, however, two 
dramatically different standards for proving falsity 
proliferate in the lower courts. The different 
approaches to falsity mean, as a practical matter, that 
a federal statue may criminalize conduct in one part of 
the country that would be perfectly legal elsewhere. 
But as this Court has held in other circumstances, 
addressing the analogous wire fraud statute, the 
conduct proscribed “must be defined with the clarity 
typical of criminal statutes and should not be held to 
reach an ill-defined category of circumstances . . . .” 
Percoco v. United States, 598 U.S. 319, 328-29 (2023). 

To illustrate this point, consider the framework in 
the decision below as applied to the facts of Connolly. 
In Connolly, the Second Circuit reversed the 
defendants’ wire and bank fraud convictions based on 
the submission of interest rates in accordance with a 
specific banking instruction, where the defendants’ 
submissions were consistent with an objectively 
reasonable interpretation of the instruction. 24 F.4th 
at 835-36. On the question of falsity, the Connolly court 
deemed it irrelevant that the defendants’ submissions 
gave their bank “an unfair advantage over its trading 
counterparties,” which cooperating co-conspirator 
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witnesses testified they knew was “intuitively wrong.” 
Id. at 835. As the Second Circuit explained, under a 
reasonable interpretation of the instruction,“[i]f the 
rate submitted is one that the bank could request, be 
offered, and accept, the submission, irrespective of its 
motivation, would not be false.” Id. (emphasis added). 
For this reason, the defendants’ convictions could not 
stand. Id. at 836-37, 840-43. 

Almost certainly, the Fourth Circuit would have 
upheld the Connolly defendants’ convictions. Because 
the instruction at issue was not fundamentally 
ambiguous, but merely open to more than one 
reasonable interpretation, the Fourth Circuit would 
not have required the government to prove that the 
defendants’ submissions were false under both reason-
able interpretations. Instead, under the rationale of 
the Fourth Circuit decision, the testimony of the 
Connolly defendants’ co-conspirators combined with 
the jury’s guilty verdicts would have compelled the 
court to conclude in Connolly that the jury found 
defendants’ reasonable interpretation was not the “better” 
one. Pet. App. 27a. Accordingly, under the Fourth Circuit 
framework, the Connolly defendants’ rate submissions 
would be false, and their convictions affirmed. 

Similarly, applying the Second, Third, Eighth, and 
Eleventh Circuits’ approach to falsity would lead to a 
different result for Petitioner. In this case, the 
government’s theory was that the level 4 codes were 
false because “billing very short COVID-19 testing 
visits under the second-highest complexity [Evaluation 
and Management] code” does not “comport with 
common sense.” Pet. App. 145a. By contrast, the 
defense interpretation of the relevant coding rules—
which was supported by the CPT Manual’s Medical 
Decision Making chart—allowed a provider to code at 
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level 4 any encounter with a patient presenting with 
“1 undiagnosed new problem with uncertain prognosis” 
who received two “unique test[s],” one of which was 
reviewed by the provider on the same day. Pet. App. 
57a, 73a-75a. No evidence at trial proved that the level 
4 codes were false under Petitioner’s interpretation of 
the CPT Manual,5 nor that the government’s “common 
sense” interpretation of the CPT Manual was the only 
reasonable one. Under the reasoning of Connolly, 
Harra, Anderson, and Whiteside, the District Court’s 
acquittal of Petitioner would have been affirmed.  

There is a pressing need to resolve this circuit split 
to ensure uniformity in the application of federal fraud 
and false statement statutes. For Petitioner and others 
like him, the consequences are profound. Under the 
majority approach, Petitioner committed no crime; 
under the minority approach, he faces retrial and 
possible criminal penalties. In two circuits, health care 
professionals daily run the risk of criminal penalty if 
their interpretation of an ambiguous CPT code is not 

 
5 The court below correctly found that the government offered 

insufficient evidence to prove that the level 4 codes were false 
under Petitioner’s reasonable interpretation. Pet. App. 33a. But it 
concluded that the jury could have found, based on snippets of 
Petitioner’s testimony and of the defense expert’s testimony, that 
the level 4 codes were false because COVID-19 typically was not 
“a high-risk condition,” and did not have an “uncertain prognosis.” 
Pet. App. 19a, 30a-33a. Leaving aside the reasonableness of this 
new interpretation—which was neither presented to the jury nor 
advanced by the government on appeal—it would at most suggest 
that there was an alternative to Petitioner’s reasonable 
interpretation. Indeed, the court acknowledged that the 
government failed to prove Petitioner’s level 4 codes false under 
both reasonable interpretations, Pet. App. 26a-27a, 33a, and thus 
failed to meet its burden under the rule adopted in four circuits.  
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“better” than the government’s. In four, they do not. 
This Court should resolve that disagreement.  

III. This case presents an excellent vehicle. 

This case presents an ideal vehicle to resolve the 
question presented. Unlike other cases, where the 
relevant rule or question is only possibly or arguably 
ambiguous, the coding requirements of the CPT 
Manual are unquestionably ambiguous. The District 
Court and the Fourth Circuit both reached that 
conclusion. Pet App. 26a-27a, 108a. 

This is also a case where the reasonableness of 
Petitioner’s interpretation of the ambiguous coding 
rules is not in dispute. As the District Court found, “not 
only is there insufficient evidence to prove that 
Defendant’s reading was unreasonable, but there was 
evidence that affirmatively supports Defendant’s 
understanding of the coding requirements.” Pet. App. 
128a. In the Fourth Circuit’s decision, the panel 
agreed—it simply concluded that the objective 
reasonableness of Petitioner’s interpretation was 
irrelevant because the jury, in voting to convict, 
“evidently” found the government’s construction 
“better.” Pet. App. 23a, 27a. 

In addition, this is not a case in which the Court 
need consider whether sufficient evidence supported 
Petitioner’s conviction on the element of scienter. This 
is a key difference between this case and several 
others in which courts of appeals have addressed the 
issue of the government’s burden to prove falsity in 
ambiguous contexts. Petitioner maintains his innocence 
and that he did not submit the level 4 codes with any 
criminal intent. But his motion for judgment of 
acquittal, and the District Court’s ruling in his favor, 
turned solely on the lack of evidence as to falsity. This 
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Petition thus tees up a pure legal question as to that 
element alone. 

Finally, this decision is outcome-determinative. The 
district court reversed Petitioner’s conviction on the 
precise legal issue presented here. If this deep circuit 
split is resolved in Petitioner’s favor (which it should 
be, as discussed below), then he will be acquitted. If the 
case is resolved against him, Petitioner must proceed 
to another criminal trial, where he risks conviction 
under the same theory of allowing the jury to choose a 
“better” interpretation.  

IV. The Fourth and Ninth Circuits’ approach 
is wrong.  

The Fourth and Ninth Circuits’ standard for proving 
the falsity of a representation made in response to an 
ambiguous rule or question is profoundly wrong.   

“[T]he Due Process Clause protects the accused 
against conviction except upon proof beyond a 
reasonable doubt of every fact necessary to constitute 
the crime with which he is charged.” In re Winship, 397 
U.S. 358, 364 (1970) (emphasis added). In false state-
ment prosecutions—as well as in fraud prosecutions 
premised on the making of false representations—
there is no crime unless the statement or representa-
tion is, in fact, false. As a necessary corollary, if a 
defendant is convicted for making a false representa-
tion, his conviction must be supported by proof beyond 
a reasonable doubt of actual, objective falsity. Put 
simply, actual falsity is a necessary element of proving 
a false statement.  

Plainly, the Ninth Circuit does not concern itself 
with objective falsity. In Camper, the Court found that 
evidence of a defendant’s subjective intent to lie can 
stand in for evidence that his statement was actually 
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untrue. 384 F.3d at 1078 (“[E]ven when a question has 
two plausible meanings, where the evidence proves 
that the defendant understood one such meaning and 
answered falsely to it, a jury can convict for false 
statement.”). And the Fourth Circuit’s decision in 
Sarwari, though it concerns scienter rather than 
falsity, conflates the two elements in the same way as 
Camper. See Sarwari, 669 F.3d 407-08 (“When a 
question is not ‘fundamentally ambiguous,’ but merely 
susceptible to multiple interpretations, and a defendant’s 
answer is true under one understanding of the 
question but false under another, the fact finder 
determines whether the defendant knew his statement 
was false.”). In both cases, the courts of appeals found 
sufficient evidence that the defendants “understood” or 
“knew” their statements to be false and that was 
enough to sustain their convictions. Camper, 384 F.3d 
at 1078; Sarwari, 669 F.3d 407-10. 

As the Third Circuit pointed out in Harra, however, 
this approach “collapse[s] falsity and scienter in 
contravention of due process.” 985 F.3d at 214 n.13. 
When the government made Camper- and Sarwari-
like arguments in opposing Petitioner’s challenge to 
his conviction, the District Court made the same 
observation: “[P]roof of the Defendant’s subjective intent 
cannot stand in for proof of falsity. The Government’s 
argument is perilously close to advocating for a 
conviction to stand based on the Defendant’s mens rea 
alone.” Pet. App. 103a. It is a bedrock principle of 
criminal law that a conviction must be supported  by 
“sufficient proof . . . of every element of the offense.” 
Jackson, 443 U.S. at 316 (emphasis added). The Fourth 
and Ninth Circuits’ approach to falsity transgresses 
that principle.  
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In the decision below, the Fourth Circuit 

unmistakably relies on scienter evidence to conclude 
that the evidence was sufficient for a jury to find 
beyond a reasonable doubt that the level 4 codes were 
false. First, the opinion casts Sarwari as inconsistent 
with Harra, which is only true if Sarwari now stands 
for the proposition that the element of falsity—not just 
the element of scienter—is satisfied by evidence 
“beyond a reasonable doubt that Sarwari understood 
the inquiry made by the passport application as the 
Government itself did and answered the question 
posed—identification of the children’s father—falsely.” 
Sarwari, 669 F.3d at 410 (emphasis added). 

Second, the Fourth Circuit’s analysis of falsity draws 
heavily from this Court’s decision in United States ex 
rel. Schutte v. SuperValu Inc., 598 U.S. 739 (2023). As 
the Fourth Circuit saw it: 

[T]he possibility of reasonable disagreement 
doesn’t rule out falsity. In the main, 
“ambiguity does not preclude” the possibility 
that words and phrases have a “correct 
meaning”—“or, at least,” that people can 
“becom[e] aware of a substantial likelihood of 
the terms’ correct meaning.” 

Pet. App. 23a (quoting Schutte, 598 U.S. at 753). 
Indeed, the Fourth Circuit acknowledged that “Schutte 
focused on scienter,” but nevertheless found the case 
relevant because scienter—“knowledge of falsity”—
necessarily requires falsity. Pet. App. 24a-25a, n.12 
(“But of course, the Court’s opinion [in Schutte] could 
have been much shorter if it thought the claims at 
issue were too ambiguous to admit of truth values. If a 
statement has no truth value, then someone cannot 
know it is false.”) (emphasis in original) (citation omitted).  
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This Court, however, could not have been clearer 

that Schutte was a scienter-only case. Schutte, 598 U.S. 
at 749 (“We are not reviewing the meaning of the 
phrase ‘usual and customary’ or whether any of 
respondents’ claims were, in fact, inaccurate or 
otherwise false.”). Moreover, Schutte is a civil False 
Claims Act case, in which the government’s burden of 
proof as to the element of falsity was significantly 
lower; it was required to prove recklessness by a 
preponderance of the evidence, id. at 749-50,  rather 
than willfulness and actual knowledge beyond a 
reasonable doubt. The Fourth Circuit’s importation of 
Schutte’s scienter analysis into a standard for 
assessing proof beyond a reasonable doubt of falsity 
makes clear that the new Fourth Circuit rule collapses 
these distinct elements, in contravention of due 
process—as the Third Circuit warned in Harra. 

The Fourth and Ninth Circuits’ approach to falsity 
in ambiguous contexts also transgresses another due 
process principle: “the requirement that potential 
defendants be given ‘fair warning’ of what conduct 
could give rise to criminal liability.” Harra, 985 F.3d at 
212. As this Court has held, “clarity in regulation is 
essential to the protections provided by the Due 
Process Clause of the Fifth Amendment.” F.C.C. v. Fox 
Television Stations, Inc., 567 U.S. 239, 253 (2012) (citing 
United States v. Williams, 553 U.S. 285, 304 (2008)).  

The incompatibility between the notice requirements of 
due process and the minority approach to falsity is 
apparent in this case. The CPT Manual states that a 
provider uses “moderate” Medical Decision Making—
and can thus code at level 4—during an encounter 
with a patient presenting with one “undiagnosed new 
problem with uncertain prognosis” who received two 
“unique test[s],” one of which the provider reviewed on 
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the same day. Pet. App. 57a. In 2020 and 2021, 
Petitioner reasoned that “undiagnosed new problem 
with uncertain prognosis” fit his clinics’ COVID-19 
patients because COVID-19 was “[a] problem in the 
differential diagnosis that represents a condition 
likely to result in a high risk of morbidity without 
treatment.” Pet. App. 58a, 114a. Providers today—
armed with the benefit of hindsight and a fuller 
understanding of the then-novel coronavirus—might 
not put COVID-19 into this category. But it defies basic 
principles of fairness for the government to premise 
large-scale societal shutdowns on the seriousness of 
COVID-19, only to turn around and prosecute health 
care providers for seeking insurance reimbursement 
commensurate with that risk.  

Fair warning principles are relevant to any prosecu-
tion premised on a defendant’s alleged misapplication 
of the CPT Manual, not just this one. As the Second 
Circuit has observed, “making a proper Medicare claim 
[is] a battle against the bewitchment of [one’s] 
intelligence by means of bureaucracy.” United States v. 
Siddiqi, 959 F.2d 1167, 1168 (2d Cir. 1992) (ordering a 
new trial where the case “revolve[d] around the code 
number ‘96500’” and “no one . . . seem[ed] to know 
exactly what ‘96500’ means”). Tellingly, the govern-
ment could not even articulate which code it thought 
Petitioner should have used instead of level 4. Pet. 
App. 114a (quoting the government as stating, in 
closing argument: “You don’t have to decide if it’s a 3 
or a 2 or a 1. The only thing you have to decide is that 
Dr. Elfenbein intended to get money that he wasn’t 
entitled to and that these visits, including our five 
count beneficiaries, were not a level 4.”). The AMA 
itself acknowledged the complexities of its coding 
system, and warned—in this very case—that reversing 
Petitioner’s acquittal would have a harmful “chilling 
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effect on the provision of patient care.” C.A. AMA Br. 
at 3.  

In the decision below, the Fourth Circuit deemed the 
CPT Manual’s ambiguities irrelevant to its analysis 
whether sufficient evidence established the falsity of 
the level 4 codes, reasoning: “this is what juries are 
for.” Pet. App. 26a. Under the Fourth Circuit’s 
approach, the government did not need to prove that 
Petitioner’s interpretation was unreasonable, or that 
his representations made in accordance with that 
interpretation were false. It was enough that the jury 
“evidently found Elfenbein’s interpretation lacking.” 
Pet. App. 27a. In other words, Petitioner’s representa-
tions were false because the jury convicted him. But 
convictions must be supported by “evidence necessary 
to convince a trier of fact beyond a reasonable doubt of 
the existence of every element of the offense.” Jackson, 
443 U.S. at 316 (emphasis added); see also United 
States v. Castro, 704 F.3d at 140 (“[O]ur legal system 
does not convict people of being bad. If they are to be 
convicted, it is for specific crimes . . . .”). And it turns 
the notice requirement of due process on its head to 
suggest that jurors can make after-the fact determina-
tions of “conduct that is forbidden or required.” F.C.C., 
567 U.S. at 253. Simply put, the Ninth Circuit’s rule, 
adopted in this case by the Fourth Circuit, exposes 
doctors and many others to conviction of fraud and 
other offenses based on post hoc interpretations of 
ambiguous rules and regulations that are not known 
until the jury returns its verdict. 

The Fourth and Ninth Circuits’ minority approach 
to proving the falsity of a representation made in an 
ambiguous context allows criminal convictions to 
stand without proof beyond a reasonable doubt of 
actual, objective falsity. This contravenes the 
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requirements of due process and deprives criminal 
defendants of perhaps the most basic protection 
afforded to criminal defendants in our system. This 
Court’s resolution of the deep circuit split that has 
deprived Petitioner and others of due process is 
urgently needed. 

CONCLUSION 

For the foregoing reasons, this Court should grant 
the petition for a writ of certiorari. 

Respectfully submitted, 
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APPENDIX A 

UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT 

———— 

No. 24-4048 

———— 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant, 

v. 

RON ELFENBEIN, 

Defendant - Appellee. 

———— 

AMERICAN MEDICAL ASSOCIATION;  
MARYLAND STATE MEDICAL SOCIETY  

Amici Supporting Appellee. 

———— 

Appeal from the United States District Court for the 
District of Maryland, at Baltimore. James K. Bredar, 

Senior District Judge. (1:22-cr-00146-JKB-1) 

———— 

Argued: January 29, 2025  
Decided: July 17, 2025 

———— 

Before AGEE and RICHARDSON, Circuit Judges, 
and Michael S. NACHMANOFF,  

United States District Judge for the 
Eastern District of Virginia, sitting by designation. 

———— 
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Affirmed in part, reversed in part, and remanded by 
published opinion. Judge Richardson wrote the 
opinion, in which Judge Agee and Judge Nachmanoff 
joined. 

———— 

ARGUED: Jason Daniel Medinger, OFFICE OF THE 
UNITED STATES ATTORNEY, Baltimore, Mary-
land, for Appellant. Gregg Lewis Bernstein, 
ZUCKERMAN SPAEDER LLP, Baltimore, Mary-
land, for Appellee. ON BRIEF: Glenn S. Leon,  
Chief, Fraud Section, Jeremy R. Sanders, Appellate 
Counsel, UNITED STATES DEPARTMENT OF 
JUSTICE, Washington, D.C.; Erek L. Barron, United 
States Attorney, OFFICE OF THE UNITED STATES 
ATTORNEY, Baltimore, Maryland, for Appellant. 
Martin S. Himeles, Jr., ZUCKERMAN SPAEDER 
LLP, Baltimore, Maryland, for Appellee. Jeff 
Wurzburg, NORTON ROSE FULBRIGHT US LLP, 
San Antonio, Texas, for Amici Curiae. 

———— 

RICHARDSON, Circuit Judge: 

According to the United States, two audits, a 
healthcare-billing expert, four patients, and three 
employees, Dr. Ron Elfenbein committed healthcare 
fraud. But according to a different expert, other staff 
members, and himself, Elfenbein did not. After 11 
days of trial, a jury decided that Elfenbein was guilty. 
But the district court acquitted, reasoning that the 
jury had too little evidence to convict. 

We disagree, so we reverse that decision. But we do 
agree that the case was close—and we find it  
significant that the most damning evidence came not 
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from the government’s witnesses but Elfenbein’s. 
So we affirm the district court’s contingent order 
granting a new trial. 

I. Background 

A. Elfenbein Runs An Urgent-Care Business 

In 2016, Dr. Ron Elfenbein opened an urgent-care 
clinic in Maryland. Called Drs ERgent Care,1 the 
clinic and its satellite locations serve patients in and 
around Gambrills, a town between Baltimore and 
Annapolis. During normal times, the clinic’s main 
location was a typical, “full-service urgent care.” J.A. 
1953. It offered in-person exams, x-rays, lab testing, 
and “minor in-office procedures,” and served about 30 
patients daily. J.A. 858. 

B. COVID-19 Arrives And Elfenbein’s Busi-
ness Evolves  

In the spring of 2020, everything changed. Among 
many ways the pandemic upended normal life, it 
made COVID-19 tests all-important—to work, travel, 
or participate in society. In response to this 
“overnight demand,” Elfenbein tweaked his business 
model. J.A. 859. The clinics “pivoted away from . . . 
traditional urgent care services” and toward COVID-
19 testing. Id. And Elfenbein opened more satellite 
locations, like one at a fire station in Earleigh 
Heights, to test more patients. This shift brought a 
“significant increase” in the number of patients the 
clinic saw. J.A. 859. 

During this time, the clinic mostly operated as a 
drive-through. Patients who wanted COVID-19 tests 
could fill out forms in advance, pull into the parking 

 
1 Today, the clinics operate under a new name: FirstCall 

Medical Center. 
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lot, and wait for a nurse to come swab their noses and 
take their temperatures. Then they would “pull up” 
under a tent and park next to a television for a 
virtual appointment, where a provider would appear 
on the screen and chat with them for a few minutes. 
J.A. 846. On busy days, the line of cars waiting for 
tests might wrap around the block. So the clinic 
moved quickly. One employee described the operation 
as “moving a herd of cattle through a pass at 60 
heads per minute!!” J.A. 4497. Or as Elfenbein put it, 
“[w]e are not there to solve complex medical issues” 
so “we want them in and out of the tent in under  
5 minutes total.” J.A. 4487. 

Elfenbein’s clinic got paid for most of these visits 
not out of patients’ pockets but by insurers like 
Medicare. Insurance payment requires coordination 
between insurers (who do not directly observe the 
provision of medical care) and providers (who do). To 
simplify and standardize the payment process, 
providers and insurers classify medical services into 
general categories and subcategories. Insurers 
identify these categories with numerical codes. When 
a provider does medical work, they send the insurer 
the code that reflects the appropriate category for 
those services. Then, insurance pays the provider a 
fixed amount based on that code. In other words, 
providers’ pay depends on what category a service 
falls into—not patient- or appointment-specific 
details. Of course, this system only works if providers 
use the right codes. To make sure that they do, 
insurers usually require providers to submit not just 
codes but documentation that describes the medical 
services they provided. 
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To ensure uniformity, many participants in this 

system use the same coding system. That system 
comes from an annual American Medical Association 
guidebook called the CPT Manual, for “Current 
Procedural Terminology.” But although the CPT 
Manual lays out the framework, different insurers 
pay different rates for the same codes. Medicare, for 
instance, bases its payments on regulations promul-
gated by a federal agency called Centers for Medicare 
and Medicaid Services. Along with setting rates, 
CMS uses regulations to tweak the definitions 
associated with codes. 

What code a provider should use to describe his 
services thus depends on the interaction between 
multiple sources. In general, the codes are defined by 
the latest edition of the CPT Manual. Then, the 
provider should account for any insurer-specific 
adjustments to the Manual’s definitions—like those 
created by CMS for Medicare. And last, insurers 
generally require the provider to submit medical 
documentation showing that the code he used 
matches the work he did.2 

When an insurer receives this information, it must 
evaluate the claim and decide whether to pay it. 
Whether it pays depends, among other things, on 
whether the service was “medically necessary,” 
whether it was “actually . . . provided . . . as stated on 
the claim,” and whether it is “supported by medical 
records.” J.A. 365–66. 

 

 
2 For counts one through three, the payor was Medicare. For 

counts four and five, the payor was CareFirst. Neither party 
argues that these payors’ rules differed in a relevant way. 
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This case arises out of the way Elfenbein’s clinic 

coded five visits. The five named patients visited 
Elfenbein’s clinic between March 5 and May 12, 2021. 
Each was tested for COVID-19; if they got any 
further medical treatment, it was typically limited to 
checking basic vital signs. Some had symptoms, and 
some did not. But all testified that their visits were 
short—five or ten minutes apiece. 

These visits, all agree, fell into the general category 
of “evaluation and management” visits. E/M serv-
ices, under the CPT Manual, are divided into two 
overarching categories. One set of codes applies  
to evaluation and management for established 
patients—patients that the provider has seen in the 
last three years. The second set applies to new 
patients. Within each set, any given E/M visit falls 
within one of five levels. A level-one visit is the 
simplest (and cheapest). A level-five visit is the most 
complex (and costly). Elfenbein’s clinic billed the five 
visits in question at level four, using code 99204 for 
four new patients and code 99214 for one existing 
patient.3 

This level-four coding generated lots of money for 
Elfenbein and his clinic. Though many level-four 
visits took only a few minutes of his clinic’s time, 
Elfenbein charged $354.22 for each 99204 visit and 
$231.50 for each 99214 visit. With nearly 1500 
patients coming through on some days, the clinic 
made millions. 

 

 
3 The government argued that these visits were represent-

ative because, as some of its evidence suggested, Elfenbein 
apparently instructed his staff to code all visits for COVID-19 
tests at level four (or five if the patient was symptomatic). 
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C. The United States Brings Criminal Charges 

Where Elfenbein saw opportunity, a federal grand 
jury saw fraud. When it learned of the clinic’s coding 
practices, the grand jury indicted Elfenbein for five 
counts of healthcare fraud in violation of 18 U.S.C.  
§ 1347. Each count corresponded to one patient visit 
for COVID-19 testing conducted during the spring 
and summer of 2021. As the United States saw 
things, for each visit, Elfenbein committed fraud in 
two ways. First, the United States alleged that 
Elfenbein billed insurers too much for the simple 
diagnoses he provided. Second, the United States 
alleged that Elfenbein supported his overbilling 
by sending insurers medical reports that reflected 
services his clinic never provided. 

D. A Jury Votes To Convict Elfenbein, But The 
Court Acquits 

Elfenbein went to trial. The government relied on 
an expert witness, Stephen Quindoza, who explained 
the CPT code system to the jury. Quindoza also 
opined that level-four codes were generally too high 
for the quick and easy task of testing someone for 
COVID-19. But Quindoza did not specifically testify 
that Elfenbein’s coding was improper, and he admit-
ted on cross-examination that he was unfamiliar with 
the latest, pandemic-era coding rules. The govern-
ment also called staff from Elfenbein’s clinic, many of 
whom expressed some discomfort with Elfenbein’s 
coding practices. And alongside these witnesses, the 
government also showed the jury internal emails and 
patient medical records. 
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After the government finished its case-in-chief, 

Elfenbein moved for a judgment of acquittal. The 
district court denied his motion, concluding that the 
government had presented enough evidence to 
convict, and trial continued. In his defense, Elfenbein 
offered another expert, Michael Miscoe, who provided 
a fuller explanation of how the CPT coding system 
works and what level-four codes require. After 
explaining the system, Miscoe also opined that 
Elfenbein’s coding decisions were correct. Finally, 
Elfenbein himself testified about the treatments he 
provided and the codes he used. 

The jury returned guilty verdicts on all charges, 
and Elfenbein again moved for a judgment of 
acquittal. This time, the district court granted the 
motion. As it saw things, after the whole trial, “the 
level 4 codes used to describe the five encounters” 
may or may not have been false because the codes’ 
definitions were ambiguous. J.A. 6006–07. And this, 
the district court concluded, required the government 
to prove that Elfenbein’s interpretation of the ambig-
uous guidance was unreasonable. Recognizing that 
the government would appeal, and in case we dis-
agreed, the district court also conditionally granted 
Elfenbein’s motion for a new trial. See generally 
United States v. Elfenbein, 708 F. Supp. 3d 621  
(D. Md. 2023). 

The government now appeals both decisions.4 

 

 

 

 
4 We have jurisdiction under 28 U.S.C. § 1291 and 18 U.S.C.  

§ 3731. 
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II. Discussion 

In defending the judgment below, and thus 
attacking the jury’s verdict, Elfenbein faces an uphill 
climb. We often reiterate that judges must tread 
carefully around juries. For “the best method of trial, 
that is possible,” is trial “by a jury.” 1 Matthew Hale, 
Pleas of the Crown 33 (1736). One reason why is that 
juries afford the accused what Joseph Story called a 
“double security”: first “against the prejudices of 
judges,” and second “against the passions of the 
multitude, who may demand their victim with a 
clamorous precipitancy.” 3 Commentaries on the 
Constitution of the United States 653 (1833). 

More prosaically, we have long recognized that 
juries are often better at weighing evidence than 
judges. Juries are valuable for “[t]heir sound common 
sense, brought to bear upon the consideration of 
testimony.” Dunlop v. United States, 165 U.S. 486, 
500 (1897). We rely on “the commonsense judgment 
of a group of laymen” not just because of “the 
community participation and shared responsibility 
that results,” Williams v. Florida, 399 U.S. 78, 100 
(1970), but because that group’s “practical knowledge 
of men and the ways of men” helps find the truth, 
United States v. Scheffer, 523 U.S. 303, 313 (1998) 
(quoting Aetna Life Ins. v. Ward, 140 U.S. 76, 88 
(1891)). Even in a case like this one that appears to 
present technical questions, there is little substitute 
for the jury’s practical wisdom. 

For these reasons, we seldom interfere with a jury’s 
verdict. When a jury acquits, that decision is final. 
And when it convicts, we “require[e] only that jurors 
‘dr[e]w reasonable inferences from basic facts to 
ultimate facts.’” Coleman v. Johnson, 566 U.S. 650, 
655 (2012) (quoting Jackson v. Virginia, 443 U.S. 
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307, 319 (1979)). This rule preserves the jury’s 
preeminent role in criminal justice and keeps 
appellate courts out of the business of “fine-grained 
factual parsing.” Id. 

Though this deference is not limitless, it does cover 
Elfenbein’s case. Trial courts rightly “impress[] upon 
the factfinder the need to reach a subjective state of 
near certitude” to convict. Jackson, 443 U.S. at 315. 
And after trial, appellate courts only confirm that 
conviction was possible based on the evidence—no 
matter how we would have decided the case if we 
were in the jury’s shoes. Id. at 318–19. Probing the 
verdict “only to the extent necessary,” we ask 
“whether, after viewing the evidence in the light most 
favorable to the prosecution, any rational trier of fact 
could have” convicted. Id. at 319. Although Jackson 
set this rule in the context of postconviction review, it 
also applies in cases like Elfenbein’s, where we 
review a judgment of acquittal. See Fed. R. Crim. P. 
29 (authorizing district courts to grant judgments of 
acquittal); United States v. Rafiekian, 991 F.3d 529, 
544 (4th Cir. 2021) (“We review that ruling de 
novo.”). Because we think the government met that 
low bar here, we reverse the district court’s Rule 29 
decision. 

Even so, when they are not convinced that the 
evidence was one-sided, district courts have some 
discretion to order a new trial “if the interest of 
justice so requires.” Fed. R. Crim. P. 33(a). But they 
must use this power “sparingly” and “only when the 
evidence weighs so heavily against the verdict that it 
would be unjust to enter judgment.” United States v. 
Millender, 970 F.3d 523, 531 (4th Cir. 2020) (cleaned 
up) (quoting United States v. Arrington, 757 F.2d 
1484, 1485 (4th Cir. 1985)). Since this decision is 
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committed to the district court’s discretion, we review 
it only to be sure that discretion was not abused. Id.; 
see also United States v. Fulton, 136 F.4th 185, 191 
(4th Cir. 2025) (observing that district courts have 
“wider latitude” in handling Rule 33 motions than 
Rule 29 motions). We see the evidence differently 
than the district court, but we detect no abuse of 
discretion. So we affirm the district court’s Rule 33 
decision. 

A. Reasonable Jury Could Have Convicted 
Elfenbein Of Fraud 

The federal-healthcare-fraud statute makes it a 
crime to “knowingly and willfully execute[], or 
attempt[] to execute, a scheme or artifice . . . to 
defraud any health care benefit program.” 18 U.S.C.  
§ 1347(a), -(1). There are many ways to commit this 
crime. The statute forbids people to “obtain, by 
means of false or fraudulent pretenses, represent-
ations, or promises, any of the money or property 
owned by, or under the custody or control of, any 
health care benefit program, in connection with the 
delivery of or payment for health care benefits, items, 
or services.” Id. § 1347(a)(2). 

But the statute doesn’t define “defraud” or 
“fraudulent.” “‘[F]raud’ connotes deception or trickery 
generally,” yet “the term is difficult to define more 
precisely.” Husky Int’l Elecs., Inc. v. Ritz, 578 U.S. 
355, 360 (2016). To resolve this indeterminacy, we 
have held that Congress in § 1347 incorporated the 
“common-law understanding of fraud.” United States 
v. Perry, 757 F.3d 166, 176 (4th Cir. 2014) (quoting 
United States v. Colton, 231 F.3d 890, 898 (4th Cir. 
2000)); see also Universal Health Servs. v. United 
States ex rel. Escobar, 579 U.S. 176, 187 (2016) 
(“[T]he term ‘fraudulent’ is a paradigmatic example of 
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a statutory term that incorporates the common-law 
meaning of fraud.”). This concept “includes acts taken  
to conceal, create a false impression, mislead, or 
otherwise deceive in order to prevent the other party 
from acquiring material information.” Perry, 757 F.3d 
at 176 (cleaned up) (quoting Colton, 231 F.3d at 898); 
see also Restatement (Second) of Torts § 550 (A.L.I. 
1977). So if someone knowingly submits false or 
misleading claims for payment to a healthcare 
program, that conduct violates § 1347. See United 
States v. McLean, 715 F.3d 129, 137–38 (4th Cir. 
2013). 

The government tried to prove that Elfenbein 
did that in two ways. First, the upcoding theory: 
That Elfenbein allegedly overbilled insurers by tack-
ing high-level codes onto simple, low-level services. 
Second, the false-documentation theory: That 
Elfenbein allegedly supported those too-high codes 
with fake medical reports describing services his 
clinic never provided. We think the jury had enough 
evidence to accept both theories.5 

1. A jury could reasonably have concluded 
that Elfenbein’s clinic submitted false or 
misleading reports 

Start with the upcoding theory. As explained, what 
code accurately describes a patient visit depends on 
the meanings assigned to each code by the CPT 
Manual. But the Manual, like any reference book, is 

 
5 As we read it, the district court’s decision did not rest on 

whether the government proved scienter or had enough evidence 
that Elfenbein’s conduct amounted to a “scheme or artifice” 
under § 1347. Neither do the parties’ submissions on appeal. So 
we do not address these questions. We instead focus on the 
question that was dispositive below: whether the government 
had enough evidence that Elfenbein’s statements were false. 
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both descriptive and prescriptive. That is, it reflects 
the ways that medical professionals behave while 
also guiding that behavior. So—as we will explain in  
more detail soon—we interpret its terms not just by 
reference to other terms in the Manual but also by 
the evidence, presented at Elfenbein’s trial, of how 
expert coders and medical practitioners used the 
codes. 

But first, some background. Until the pandemic, a 
level-four E/M code for a new patient required three 
elements: a comprehensive medical history, a comp-
rehensive examination, and moderately complex 
medical decisionmaking. Am. Med. Ass’n, 2020 CPT 
Manual 13. For established patients, though, the 
provider needed just two of those three elements, and 
the history and decisionmaking only needed to be 
“detailed” rather than “comprehensive.” Id. at 14. 
Normally, as Quindoza testified at trial, this meant a 
level four E/M code would not be appropriate unless 
the provider spent a meaningful amount of time with 
the patient. See id. 

The pandemic changed that. In early 2020, CMS 
published an interim final rule that “remove[d] any 
requirements regarding documentation of history 
and/or physical exam in the medical record.” Policy 
and Regulatory Revisions in Response to the COVID-
19 Public Health Emergency, 85 Fed. Reg. 19230, 
19269 (Apr. 6, 2020). Under that rule, a provider 
could select the appropriate E/M code based only on 
how much medical decisionmaking a visit involved. 
See id. Following CMS’s lead, the 2021 edition of the 
CPT Manual adopted the same rule. Under the 2021 
CPT Manual, “the extent of history and physical 
examination is not an element in selection of the level 
of . . . code[].” Am. Med. Ass’n, 2021 CPT Manual 12.  
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Providers still needed to perform “medically app-
ropriate history and/or examination.” Id. at 19. But  
as Elfenbein’s witness Miscoe explained, that req-
uirement was “not part of the [code] scoring ele-
ments.” J.A. 1782. 

Under this pandemic-era system, medical decision-
making determined what level an E/M visit should 
get. In general, “medical decisionmaking” is what it 
sounds like. It depends on (1) “[t]he number and 
complexity of problem(s) that are addressed during 
the encounter,” (2) “[t]he amount and/or complexity of 
the data to be reviewed and analyzed,” and (3) “[t]he 
risk of complications and/or morbidity or mortality.” 
2021 CPT Manual 14. To make this list more 
concrete, the Manual includes a table. Consider the 
relevant part:  
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J.A. 4972. These rules allow a provider to code a visit 
at level four if the medical decisionmaking is 
moderately complex in at least two respects relevant 
here: the problems addressed and the data reviewed. 
So if the provider met the criteria in Row 4, Column 4 
(reviewing moderately complex data) and Row 4, 
Column 3 (addressing a moderately complex prob-
lem), then the visit should have been coded at level 
four. 

Elfenbein argues that his coding met this standard. 
For each patient at issue, he says that he ordered two 
unique tests (rapid and PCR) and reviewed the 
results. And this, he says, lets him check the data-
reviewed box (Column 4, Row 4, Bullet 3).6 Here, 
Elfenbein’s theory is hard to argue with: He offered 
evidence that he ordered and reviewed two tests per 
patient, just as level-four data analysis requires. 

As for the problems-addressed box, for each 
patient, Elfenbein says he confronted an “undiag-
nosed new problem with uncertain prognosis.” 
(Column 3, Row 4, Category 1.) But the government 
disputed that point, and both sides offered competing 
evidence on how to define this phrase and whether 
the five patient visits charged met the definition. 

Elfenbein’s defense thus rested on whether he had 
the better of that debate—whether his patients 
presented undiagnosed new problems with uncertain 
prognoses. Helpfully, the Manual defines this not-so-
clear phrase: It means “[a] problem in the differential 
diagnosis that represents a condition likely to result 
in a high risk of morbidity without treatment.” 2021 

 
6 And note the asterisk in Column 4, Row 1, which says that 

“each unique test . . . contributes to the combination of 2 . . . in 
Category 1 below.” 
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CPT Manual 13. Morbidity, in turn, refers to ill-
nesses of “substantial duration during which function 
is limited, quality of life is impaired, or there is organ 
damage . . . despite treatment.” Id. at 14. And when it 
comes to nontechnical terms like “high risk,” the 
Manual adds that “clinicians apply common language 
usage meanings.” Id.7 So the question the jury needed 
to answer was whether COVID-19 was, as a matter of 
clinicians’ usage in 2021, “a condition likely to result 
in a high risk of morbidity without treatment.” Id. at 
13. 

Ample evidence let the jury conclude that it was 
not. To begin, consider one “example” of such a 
“condition” offered by the Manual: “a lump in the 
breast.” 2021 CPT Manual 13. This presents a 
differential diagnosis: The lump may be cancerous, or 
it may be benign. Put another way, the lump is a 
symptom with several possible causes, including 
breast cancer. And intuitively enough, breast cancer 
is “likely to result in a high risk of morbidity without 
treatment.” Id. Because one leg of the differential 
diagnosis poses this threat, testing the lump involves 
moderate medical decisionmaking. 

 
7 The district court denied this premise. It concluded that the 

Manual’s terms do not reflect common usage but are instead 
terms of art, and thus rejected lay testimony as not probative of 
their meaning. We see things differently. True enough, the 
Manual uses many terms not well known to laypersons. But the 
Manual also says that terms like “high risk” and “low risk” are to 
be assigned their common meanings. 2021 CPT Manual 14. And 
as for terms that may indeed bear different meanings within the 
medical community, we struggle to see why practitioners cannot 
helpfully testify about their firsthand knowledge of how they and 
their colleagues use those words within that community—
whether or not they also testify as experts. 
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Unlike cancer, plenty of evidence suggested that 

for most patients, COVID-19 did not pose a high risk 
of morbidity without treatment. True, COVID was 
scary to many and dangerous to some. But Elfenbein 
himself testified on direct that he weighed the risks 
associated with COVID-19 and concluded that “for 
the vast majority of our COVID patients . . . it was 
very low[,] minimal or low risk.” J.A. 2239. That 
aligned with what Elfenbein saw as his clinic’s 
purpose: To handle the “simple and straightforward” 
task of testing patients for COVID-19, J.A. 1516, not 
to “solve complex medical issues,” J.A. 1514. A jury 
could have found these descriptions inconsistent with 
a pitched battle against a high risk of morbidity. 

And the treatments Elfenbein prescribed matched 
his low-risk assessment. In his words, the 
management plan was “minimal.” J.A. 2232. For 
asymptomatic patients, Elfenbein recommended rest, 
hydration, and Tylenol. And he seems to have 
prescribed the same treatments to all the patients 
whose visits the government charged, even though 
some of those patients did present symptoms. Armed 
with a dose of common sense, the jury could 
reasonably have concluded that these treatments do 
not suggest a high morbidity risk. See J.A. 363 
(instructing that jury to use its “reason, judgment, 
and common sense”).8 

 
8 To be sure, some of Elfenbein’s testimony cut the other way. 

For instance, he argued that COVID-19 carried an uncertain 
prognosis because “[p]eople were dying” and “[t]he world was 
shut down.” J.A. 2230–31. And he added that for symptomatic 
patients, “by definition,” those patients faced “a threat to life 
or bodily function.” J.A. 2240. Maybe, but maybe not. As 
Elfenbein’s coding specialist testified, “unless the patient’s in 
respiratory distress I don’t know I can make a case for threat to 
life or limb.” J.A. 879. And the visits the government charged 
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Elfenbein’s expert confirmed that these treatments 

did not correspond to high-risk diseases. During his 
testimony, Miscoe described the requirements for a 
level-four code, and also the requirements for other 
codes. He explained that a level-two code is 
appropriate when the provider deals with “a self-
limited or minor problem.” J.A. 1869–70. Miscoe also 
said that “the key” to determining whether a problem 
is self-limited or minor “is what’s the management.” 
J.A. 1901. And he agreed that treatments like rest 
and over-the-counter drugs matched level two, not 
level four. By comparing that testimony with the 
records of Elfenbein’s treatments, the jury could have 
concluded that COVID-19 was not—at least for most 
patients—a high-risk condition.9 

Staff in Elfenbein’s clinic agreed. In their “common 
language usage,” 2021 CPT Manual 14, COVID-19 
tests didn’t count as level-four visits. The jury heard 
testimony along these lines from Elfenbein’s coding 
specialist, Cathy Raymond, and two care providers. 
True, not every witness explained why he or she 
thought a level-four code was too high. But the 
employees’ shared concern about using level-four 

 
were for patients who reported few if any symptoms. Either 
way, with conflicting testimony, the jury was free to choose 
what to credit. 

9 Miscoe also opined that in 2021, “there was absolutely no 
certainty” that COVID-19 would affect a patient, or that the 
resulting sickness would “resolve with appropriate treatment.” 
J.A. 1901. This may have been sufficient evidence for the jury to 
conclude that COVID-19 was a condition with uncertain 
prognosis. But it does not contradict Elfenbein’s testimony about 
the treatments he actually provided—or negate Miscoe’s opinion 
that those treatments matched level two, not level four. And in 
all events, the jury did not have to credit Miscoe’s no-certainty 
testimony. 
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codes was still evidence of common usage that could 
have played a role in how the jury interpreted the 
codes. 

Last, the jury heard from an auditor who checked 
Elfenbein’s books on behalf of a private insurer, 
CareFirst. The audit detected multiple problems, 
including “[i]mproper coding” for COVID-19 tests. 
J.A. 1176. As CareFirst saw things, COVID-19 
testing visits were “basic, low-level evaluation and 
management”—warranting level two, or perhaps 
level three, but not level four. J.A. 1199. So for the 
clinic’s level-four codes, the audit “yielded an error 
rate of 100 percent.” J.A. 1200. To be sure, the audit 
was imperfect. CareFirst could not access all of the 
clinic’s records, and perhaps the audit’s result would 
have changed had the auditors seen everything. But 
this does not undercut the auditor’s testimony about 
how CareFirst understood the codes. The mere fact 
that CareFirst saw COVID-19 tests as simple, low-
level care supported the jury’s conclusion that doing 
the tests did not involve moderately complex 
decisionmaking. 

The jury did not hear evidence that anything extra 
added complexity to the five charged visits. Each 
patient was tested for COVID-19, some because they 
had symptoms and others just because they thought 
they might have been exposed or needed a negative 
test result to go about their lives. None of the 
patients reported exceptional symptoms. Nobody 
testified that any of the patients had risk factors (like 
age or other health problems) that suggested that 
they faced a substantial risk from COVID-19. Each 
patient was prescribed either no treatment or basic 
treatment—rest, hydration, and over-the-counter 
medication. Still, Elfenbein’s clinic coded all the visits 
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at level four. Based on the rest of the evidence it had 
seen, the jury was entitled to conclude that it was 
fraudulent to code these visits at level four. 

Next, consider the government’s false-document-
ation theory. Recall, one way to commit healthcare 
fraud is to submit false records in support of a claim 
for payment. See, e.g., McLean, 715 F.3d at 137–38. 
Like billing codes, the medical records supporting a 
bill are sent to insurers as part of a request for 
payment. And whether the insurer pays depends on 
both whether the code accurately describes the 
services and whether those services were actually 
rendered and “medically necessary.” J.A. 365–66. So 
as with the codes, the jury could have convicted 
Elfenbein if it decided that the medical records were 
materially false or misleading.10 

 
10 Of course, a trivial mistake would not usually support a 

fraud conviction. “[T]he common law has long embraced . . . 
materiality . . . as the principled basis for distinguishing 
everyday misstatements from actionable fraud.” Kousisis v. 
United States, 145 S. Ct. 1382, 1396 (2025). This means the 
false statement must have “a natural tendency to influence, or 
[be] capable of influencing, the decision of the decisionmaking 
body to which it is addressed.” Neder v. United States, 527 U.S. 
1, 16 (1999) (quoting United States v. Gaudin, 515 U.S. 506, 509 
(1995)). And equally important, we require mens rea. McLean, 
715 F.3d at 137. An innocent or immaterial error would not 
meet this standard. 

In accord with these principles, the jury was instructed that 
it could only convict if the alleged “fraudulent representation” 
was “material,” or “one that would reasonably be expected to be 
of concern to a reasonable and prudent person in relying upon 
the representation or statement in making a decision.” J.A. 
2456. And Elfenbein does not dispute materiality—or that if the 
records were false in the way the government contends, he got 
more money from insurers than he should have and did so by 
billing too high. See Ciminelli v. United States, 598 U.S. 306, 
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The jury had enough evidence to reach that 

conclusion. One patient, A.H., testified that when she 
went to the clinic, she didn’t receive any treatment, 
testing, or examination besides a nostril swab and a 
short oral questionnaire. But the medical record 
Elfenbein’s clinic sent to her insurer said that they 
had checked her temperature, pulse, oxygen sat-
uration, and respiration, even though A.H. testified 
that no one had actually done so. So too with another 
patient, J.J., whose records showed that Elfenbein’s 
clinic checked her vitals, even though she testified 
that it did no such thing. Another patient, S.T., 
testified that the clinic never called her to report her 
test results. But her records reflected that someone 
from the clinic “spoke at length over the phone [with 
S.T.] about [her] PCR results and what it means for 
[her],” and also “discussed [her] overall health and 
well being.” J.A. 1005–06; see also J.A. 674–75, 3647 
(indicating a similar results-call mismatch as to 
A.H.). Yet another patient’s record said, “the pharynx 
is without exudates.” J.A. 1347. But the provider who 
treated the patient testified that she “did not do all 
of” the checks indicated by the record, much less 
anything that would tell her about exudates in the 
pharynx. Id.11 

 
312 (2023) (explaining that “money or property” must be “an 
object of the[] fraud” (quotation omitted)). 

11 Some evidence suggested that these discrepancies were 
caused by the clinic’s use of templates that automatically 
populated the results of physical exams. But this cuts against 
Elfenbein, not for him. If the problems resulted from clinic-wide 
policies rather than individual corner-cutting nurses, then it 
seems more likely that Elfenbein knew about—or created—the 
discrepancies. 
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In sum, we disagree with the district court’s view of 

the evidence. As we read the record, the jury had 
enough evidence to convict Elfenbein. 

2. Elfenbein’s replies are unpersuasive 

Elfenbein protests that despite all this, his 
statements weren’t false. This, he says, is because 
concepts like “undiagnosed new problem of uncertain 
prognosis” are open to interpretation. On Elfenbein’s 
view, the CPT codes are so open-textured that any 
particular use of the codes could seldom, if ever, be 
meaningfully false. One care provider might in her 
judgment deny that COVID-19 counted as an 
undiagnosed new problem with uncertain prognosis, 
but others might disagree. Therefore, says Elfenbein, 
neither provider can be objectively wrong. 

In the abstract, it’s true that reasonable people 
could disagree about what the codes mean. (For 
evidence of that, just consider the dueling experts 
below.) But the possibility of reasonable disagree-
ment doesn’t rule out falsity. In the main, “ambiguity 
does not preclude” the possibility that words and 
phrases have a “correct meaning”—“or, at least,” that 
people can “becom[e] aware of a substantial likely-
hood of the terms’ correct meaning.” United States ex 
rel. Schutte v. SuperValu Inc., 598 U.S. 739, 753 
(2023). 

Schutte makes for a good example. There, pharm-
acies seeking reimbursement from Medicare and 
Medicaid programs were required by regulation to 
charge their “usual and customary” prices to 
customers using private insurance plan sponsors. Id. 
at 745. Instead, they charged such customers higher-
than-usual prices. For although the pharmacies 
charged those customers their sticker prices, in 
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reality, “more than 80%” of noninsurance sales were 
made at steep discounts. Id. at 746. In court, the 
pharmacies argued that they couldn’t know the 
claims were false because the claims couldn’t be 
false—that people could reasonably disagree about 
whether the “usual and customary” price was the 
nominal default or instead the one most often 
actually charged. 

The Supreme Court disagreed. It began with an 
analogy, “a hypothetical driver who sees a road sign 
that says ‘Drive Only Reasonable Speeds.’ That 
driver, without any more information, might have no 
way of knowing what speeds are reasonable and what 
speeds are too fast.” Id. at 753. But in context, a 
vague term like “reasonable” can acquire real 
meaning. If a police officer told the driver that 
“speeds over 50 mph are unreasonable,” and the 
driver saw “that all the other cars around him are 
going only 48 mph,” then “the driver might know that 
‘Reasonable Speeds’ are anything under 50 mph.” Id. 
Applying this principle to the pharmacies, the Court 
pointed out that insurers told the pharmacies “the 
phrase ‘usual and customary’ referred to their 
discounted prices.” Id. at 754. That evidence of 
common usage was enough, at least in principle, for 
the pharmacies to “actually kn[o]w what the phrase 
meant.” Id.12 In other words, language that doesn’t 

 
12 To be sure, Schutte focused on scienter, and thus knowledge 

of falsity, not falsity itself. But of course, the Court’s opinion could 
have been much shorter if it thought the claims at issue were too 
ambiguous to admit of truth values. If a statement has no truth 
value, then someone cannot know it is false. Cf. Edmund L. 
Gettier, Is Justified True Belief Knowledge?, Analysis, June 1963, 
at 121. Schutte thus takes as a premise that when customary 
usage determines a phrase’s meaning, that phrase’s “facial 
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mean much on its own can acquire meaning from 
context. And once it does, people can use that 
language to tell the truth—or not. 

Reflecting this idea that vague words and phrases 
can acquire truth values from context, we have held 
that only “fundamentally ambiguous” language can-
not “form the basis for a false statement.” United 
States v. Sarwari, 669 F.3d 401, 407 (4th Cir. 2012). 
This admittedly slippery category—“the exception, 
not the rule”—covers language without “a meaning 
about which men of ordinary intellect could agree.” 
Id. (first quoting United States v. Farmer, 137 F.3d 
1265, 1269 (10th Cir. 1998); then quoting United 
States v. Lighte, 782 F.2d 367, 375 (2d Cir. 1986)). It 
is not enough that “the words used . . . have different 
meanings in different situations.” Id. (quoting Lighte, 
782 F.2d at 375). To fall into this category, the words 
must be intractable. So long as it is “reasonable to 
expect a defendant to have understood the terms 
used” in their context, they can support a fraud 
conviction. Id. (quoting United States v. Long, 534 
F.2d 1097, 1101 (3d Cir. 1976)).13 

 
ambiguity . . . does not by itself preclude” the falsity of statements 
using it. 598 U.S. at 754. 

13 When Sarwari speaks of a defendant, it does not mean the 
defendant. Whether a statement is false and whether the person 
on trial knows it to be false are different questions. And whether 
a word or phrase is fundamentally ambiguous goes only to 
falsity—not knowledge. The reason we ask whether a defendant 
would reasonably understand the words is that we need to know 
whether the words mean something to reasonable people. If 
they do, then it is possible to use those words to make a false 
statement. If they do not—in other words, if they are fundamen-
tally ambiguous—then it is not possible to use those words to 
make a false statement. 
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This is not a case of fundamental ambiguity. The 

parties’ dispute about the various meanings one 
might attach to the phrase “undiagnosed new prob-
lem with uncertain prognosis” is more “semantic” 
than metaphysical. Id. at 408. Nurses, coding 
specialists, two expert witnesses, the CPT Manual, 
and various federal regulations all assert that 
phrases like these can be assigned more or less 
definite meaning. That does not mean they contain 
no vagueness. But the American health insurance 
system depends on the proposition that it is possible 
to categorize degrees of medical decisionmaking. And 
to serve that end, the Manual tells us how to deal 
with linguistic indeterminacy: Follow the usage that 
prevails among care providers on the ground. The 
Manual thus presumes—and we agree—that “an 
average person would understand” that it is both 
possible and forbidden to make a false statement by 
misapplying the codes. McLean, 715 F.3d at 137. 
Given all this, we will not adopt the skepticism 
Elfenbein urges. 

Retreating to less metaphysical ground, Elfenbein 
counters that even if the possibility of reasonable 
disagreement doesn’t get him off the hook, his interp-
retations were reasonable—and that was enough. In 
other words, if the CPT Manual is not fundamentally 
ambiguous, Elfenbein urges that it is still somewhat 
vague. And this, he says, creates a safe harbor. On 
Elfenbein’s proposed rule, a statement that lines up 
with any reasonable interpretation of the terms it 
uses is not false. 

Once again, we do not deny the minor premise. 
Reasonable people could indeed interpret the CPT 
Manual differently. But this is what juries are for. 
In criminal proceedings, “if the evidence supports 
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different, reasonable interpretations” of the relevant 
facts, then “the jury decides which interpretation to 
believe.” United States v. Burgos, 94 F.3d 849, 862 
(4th Cir. 1996) (en banc) (cleaned up) (quoting United 
States v. Murphy, 35 F.3d 143, 148 (4th Cir. 1994)). 
And in fraud cases where liability depends on the 
falsity of words that “admit[] of two reasonable 
interpretations,” it is the jury’s job to decide—based 
on the evidence—which interpretation is better. 
Sarwari, 669 F.3d at 409 (quoting Farmer, 137 F.3d 
at 1269). The jury did that here and evidently found 
Elfenbein’s interpretation lacking.14 

 
14 The district court’s contrary conclusion relied on an out-of-

circuit case, United States v. Harra, 985 F.3d 196 (3d Cir. 2021). 
The Third Circuit there decided that a statement is false, and so 
supports fraud liability, only if it contradicts all reasonable 
interpretations of the words it uses—not just the best inter-
pretation. See 985 F.3d at 204. We too used to take this view. 
See United States v. Race, 632 F.2d 1114, 1120 (4th Cir. 1980) 
(“[O]ne cannot be found guilty of a false statement under a 
contract . . . when his statement is within a reasonable 
construction of the contract.”). But we have since “disavow[ed] 
the Race dicta.” Sarwari, 669 F.3d at 407 n.3. 

The district court read Sarwari narrowly, to disavow that 
rule only in cases reducible to yes-or-no questions that the 
defendant claims he answered with literal truth. See Elfenbein, 
708 F. Supp. 3d at 661 n.20. We think this reading too stingy. 
Although Sarwari was “a case about” literal truth, “this does not 
mean it was only a case about” literal truth. City of Martinsville 
v. Express Scripts, Inc., 128 F.4th 265, 270–71 (4th Cir. 2025). 
Sarwari reasoned that literal truth is “a defense only if a 
defendant’s statement is literally true, not if simply a 
‘reasonable construction.’” 669 F.3d at 407 n.3. In so doing, 
Sarwari made clear that a false-statement conviction is possible 
even when words are “susceptible to multiple interpretations.” 
Id. at 407. 

In other words, whether a statement is true depends on 
whether it tracks the best interpretation of the words it uses, 
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To this, Elfenbein replies that the jury had too 

little evidence to decide what a level-four code meant 
or whether COVID-19 testing met the definition. In 
his view, the jury could only decide that COVID-19 
tests fell short of level four if an expert said so 
expressly. Once again, we disagree. Experts may 
opine on ultimate issues, but that does not mean they 
must. Until fifty years ago, experts could not opine on 
“issues that the jury must resolve to decide the case.” 
Diaz v. United States, 602 U.S. 526, 531 (2024). The 
rationale for this rule was that letting an expert state 
a view on the very question the jury must decide—
whether an injury was caused by malpractice, who 
fired the killing shot, or whether a statement was 
false—would leave the jury “with no other duty but 
that of recording the finding of the witness.” Id. at 

 
not just a reasonable interpretation. It is only when there is no 
best interpretation, because the words are fundamentally 
ambiguous, that the defendant’s statements cannot be either 
true or false. This leaves us with two types of cases: (1) cases 
where the relevant language is fundamentally ambiguous and 
false-statement conviction is therefore impossible, and (2) cases 
where the language is somewhat ambiguous but not funda-
mentally so, which means the defendant can be convicted if his 
statements contradicted the best interpretation of the language 
at issue. 

To be sure, under Sarwari, what counts as the best 
interpretation is up to the factfinder. See 669 F.3d at 407 
(explaining that “the fact finder determines” how to interpret 
the language at issue and that “[a]n appellate court’s only role  
. . . is to assess the sufficiency of the evidence”). We thus agree 
with our good colleagues up north that “the construction of an 
arguably ambiguous question or reporting requirement” is a 
matter for the jury. Harra, 985 F.3d at 216 (quotation omitted). 
But our precedent forbids us to join them in thinking that fraud 
defendants benefit from Chevron-like safe harbors. See id. at 
218 (quoting Chevron v. Nat. Res. Def. Council, 467 U.S. 837, 
843 n.9 (1984)). 
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532 (quoting Chicago & Alton Ry. Co. v. Springfield 
& N. W. R.R. Co., 67 Ill. 142, 145 (1873)). Though we 
have since abolished this rule, courts often admit—
and sometimes prefer—expert testimony that offers 
background information yet does not close the loop. 
See United States v. Campbell, 963 F.3d 309, 313–14 
(4th Cir. 2020); United States v. Offill, 666 F.3d 168, 
174 (4th Cir. 2011). 

For good reason. The purpose of experts in federal 
trials is not to decide technical questions; it is to 
bring the unfamiliar aspects of those questions 
within the jury’s ken so that the jury can decide 
them. As the advisory committee explained when it 
abolished the so-called ultimate-issue rule, once an 
expert has explained the technical or conceptual 
framework the jury must apply, applying it is 
normally the jury’s job. See Fed. R. Evid. 702 
advisory committee’s note to 1972 amendment (“[A]n 
expert on the stand may give a dissertation or 
exposition of scientific or other principles relevant to 
the case, leaving the trier of fact to apply them to the 
facts.”). So long as experts have said enough to bring 
technical questions within the jury’s competence, the 
jury may answer them—whether or not an expert 
also says what answer he would give.15 

 
15 To be sure, some applications may be sufficiently complex 

that an expert must do more than explain a general principle. If 
an expert testifies about what a CT scan is generally, we doubt 
that a jury could then examine a scan and decide whether a 
mass looks cancerous. But this example does not change the 
general principle that an expert need only give the jury enough 
information so that it has the capacity to decide technical 
questions. It only illustrates a corollary: The more detail an 
expert gives the jury about the relevant conceptual framework, 
the less likely it will be that the expert must also opine on how 
the framework applies to the facts in question because the jury 
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The jury had enough information about CPT codes 

to apply them here. Although no expert said in so 
many words that level-four codes were inappropriate 
for COVID-19 tests, the experts did explain what the 
codes meant in general. For instance, Miscoe testified 
that under the CPT Manual, level-four codes go with 
high-risk problems. By comparing this with Elfen-
bein’s testimony that COVID-19 generally posed a 
low risk, the jury could conclude that the codes were 
too high. 

Along similar lines, Miscoe testified that the 
treatment prescribed by the physician was “the key” 
to determining whether a problem warranted a level-
four code. J.A. 1901. And as explained, Miscoe opined 
that basic treatment like rest and over-the-counter 
pain medication did not fit the bill. With this back-
ground in hand, the jury faced a straightforward 
task: Cross-reference Miscoe’s explanation about 
what treatment indicated level-four conditions with 
evidence about the treatments Elfenbein prescribed. 
The jury was free to, and seemingly did, credit 
Miscoe’s testimony about the meaning of the codes 
while disagreeing with Miscoe about whether Elfen-
bein’s use of the codes fit that meaning. We see no 
error there.16 

 
will be able to perform this step itself. Conversely, if an expert 
provides less detail about the framework, application testimony 
may be more important. 

16 In so concluding, we have assumed without deciding that 
the narrow question on which falsity rested—whether COVID-
19 counted in 2021 as a problem “with uncertain prognosis”—
was a question about which the jury needed expert testimony. 
But this premise is not obvious. Expert testimony is required 
only if some matter in dispute lies outside lay common know-
ledge. It would not, for instance, be necessary in order for a jury 
to conclude that the flu has an uncertain prognosis—that it 
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Elfenbein last invokes the jury standard itself. 

Whatever we make of these problems, he insists, they 
at least created reasonable doubt below. And given 
that, he asserts, the jury could not convict. But this 
reply confuses the rule applied by factfinders with 
the rule applied by judges reviewing those findings. 

The venerable words “beyond a reasonable doubt” 
describe how juries must reach their conclusions. 
They mean that jurors may only vote to convict if 
they are sure the defendant is guilty. This rule is 
important: It is “bedrock” that “lies at the foundation 
of . . . our criminal law” and has “constitutional 
stature.” In re Winship, 397 U.S. 358, 363–64 (1970) 
(quoting Coffin v. United States, 156 U.S. 432, 453 
(1895)). But the rule is also aspirational. Absolute 
proof lies beyond mortal humans; “the beyond a 
reasonable doubt standard is itself probabilistic.” 
Victor v. Nebraska, 511 U.S. 1, 14 (1994). Phrases 
like “reasonable doubt” are “quantitatively imprecise” 
because “no one has yet invented . . . a mode of 
measurement for the intensity of human belief.” 
Winship, 397 U.S. at 369 (Harlan, J., concurring) 
(quoting 9 John Wigmore, Evidence 325 (3d ed. 
1940)). Indeed, the aspiration is part of the point. By 
requiring “a subjective state of near certitude of the 
guilt of the accused, the standard symbolizes the 
significance that our society attaches to the criminal 
sanction and thus to liberty itself.” Jackson, 443 U.S. 
at 315. 

 
sometimes but seldom kills and usually causes only moderate 
symptoms. By contrast, a jury may well need an expert’s help to 
make the same call about a rarer condition like cystic fibrosis. 
And of course, the scope of common knowledge changes over 
time. In 2023, when Elfenbein was tried, the dangers of COVID-
19 may have fallen into this category. 
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As important as these lofty words are, their 

subjective focus should make clear that they do not 
describe the way district courts evaluate Rule 29 
motions—or the way we review jury verdicts on 
appeal. In those contexts, we have explained, defer-
ence to juries requires nearly the opposite rule: While 
a jury must not convict if it could reasonably acquit, a 
judge must not order the jury to acquit if it could 
reasonably convict. See Jackson, 443 U.S. at 318; 
accord United States v. Rafiekian (Rafiekian II), 
68 F.4th 177, 186 (4th Cir. 2023). Sometimes, the 
difference between conviction and acquittal comes to 
whether the jury believes a single witness. See 
Carmell v. Texas, 529 U.S. 513, 541–42 & n.30 (2000); 
John H. Wigmore, Required Numbers of Witnesses; 
A Brief History of the Numerical System in England, 
15 Harv. L. Rev. 83, 93 (1901). It is not for us to 
second-guess the jury’s belief. Burgos, 94 F.3d at 
860–61. Or, closer to this case, the jury’s decision 
may rest on how it interprets cryptic testimony. That, 
too, is the jury’s job—not ours. See Sarwari, 669 F.3d 
at 409. On a cold record, situations like these may 
tempt us to wonder whether the jury truly was doubt-
free. But that is not the question we’re supposed to 
ask. So long as anyone could look at the evidence and 
reasonably conclude that the defendant committed 
the crime, we leave the defendant’s fate with the 
jury. In more concrete terms, so long as a witness 
testified to the existence of each element, and the 
jury was not obligated to discredit that witness, we 
will not disturb the jury’s verdict.17 

 
17 We do not take Elfenbein to separately argue that he 

lacked scienter even if the codes were false. But we note that we 
see the evidence as sufficient here too. In fraud cases, know-
ledge must often be inferred “from the totality of the circum-
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B. Even So, Granting a New Trial Was Not an 

Abuse of Discretion 

As explained, the jury had enough evidence to 
convict Elfenbein. But it got that evidence in an 
unusual way. At the close of the government’s case-
in-chief, the jury had little of the key evidence—no 
clear, general explanation about what level-four 
codes required or the CPT Manual’s terms meant; no 
testimony about how Elfenbein and his staff used 
terms like “low risk”; and only partial information 
about the treatments Elfenbein prescribed and his 
reasons for doing so. Most of that information came 
from Miscoe (Elfenbein’s expert) and Elfenbein 
himself, who took the stand in his defense. 

That fact makes no difference to whether the jury 
could convict. And on first review, we might agree 
with the jury’s weighing of the evidence. But the 
district court is owed deference in granting a new 
trial under Rule 33. See Rafiekian II, 68 F.4th at 
186–87. By that deferential standard, the weaknesses 
in the government’s case-in-chief lead us to find no 
abuse of discretion in the district court’s decision to 
try the case again. 

* * * 

 
stances,” not “proven by direct evidence.” McLean, 715 F.3d at 
138 (quoting United States v. Harvey, 532 F.3d 326, 334 (4th 
Cir. 2008)). The jury could have made that inference here. 
Elfenbein said many times that COVID-19 test visits were 
neither complex nor lengthy. And he was told by staff in his 
clinic and independent auditors that his codes were too high. If 
the codes were indeed improper—which again depends on the 
common usage of medical care providers—then the jury could 
infer that Elfenbein knew it. 
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Sometimes, complex cases reduce to simple quest-

ions. Overall, the government’s evidence against 
Elfenbein was thin. But Elfenbein’s expert testified 
about the high risk and significant treatment that 
warranted level-four codes, and Elfenbein testified 
that he neither saw the risk nor prescribed the 
treatments. Given this, the jury could have convicted. 
All the same, the district court was within bounds to 
order a do-over. 

AFFIRMED IN PART, REVERSED IN PART, AND 
REMANDED 
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APPENDIX B 

UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT 

———— 

No. 24-4048 
(1:22-cr-00146-JKB-1) 

———— 

UNITED STATES OF AMERICA, 

Plaintiff - Appellant 

v. 

RON K. ELFENBEIN, 

Defendant - Appellee 

———— 

AMERICAN MEDICAL ASSOCIATION;  
MARYLAND STATE MEDICAL SOCIETY, 

Amici Supporting Appellee 

———— 

ORDER 

The court denies the petition for rehearing and 
rehearing en banc. No judge requested a poll under 
Fed. R. App. P. 40 on the petition for rehearing  
en banc. 

Entered at the direction of the panel: Judge Agee, 
Judge Richardson, and Judge Nachmanoff. 

For the Court 
/s/ Nwamaka Anowi, Clerk 
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MEMORANDUM 

Pending before the Court is Defendant Ron 
Elfenbein’s Motion for Judgment of Acquittal or, in 
the Alternative, for a New Trial. (ECF No. 78.)1 In 
this case, the Government was required to prove that 
certain allegedly fraudulent statements were in fact 
false, separate and apart from the Defendant’s 
intent. The record in this case lacks evidence from 
which a reasonable jury could find that those 
statements were false beyond a reasonable doubt. 
Accordingly, the Court will grant the Defendant’s 
Motion for Judgment of Acquittal. Further, because 
the evidence weighs so heavily against the verdict, 
the Court will also conditionally grant the 
Defendant’s alternative Motion for a New Trial. 

Under the relevant law, the Defendant is not 
guilty, and he will be discharged. 

I.  Factual and Procedural Background 

On August 4, 2023, a jury convicted the Defendant 
on all five counts of the Amended Superseding Indict-
ment (“Indictment”). The Indictment alleged that the 
Defendant: 

[D]id knowingly and willfully execute and 
attempt to execute a scheme to defraud a 
health care benefit program affecting com-
merce, . . . that is, Medicare, Medicaid, 
TRICARE, Commercial Insurers, and the 
HRSA COVID-19 Uninsured Program, and 
to obtain and attempt to obtain, by means of 
materially false and fraudulent pretenses, 
representations, and promises, money and 

 
1 The Defendant requested a hearing on this Motion, which 

the Government opposed. No hearing is necessary. 
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property owned by, and under the cust- 
ody and control of Medicare, Medicaid, 
TRICARE, Commercial Insurers, and the 
HRSA COVID-19 Uninsured Program, in 
violation of Title 18, United States Code, 
Sections 1347 and 2 (hereinafter the “scheme 
to defraud”). 

(Indictment ¶ 28, ECF No. 51.) It further alleged that 
the purpose of the scheme was to: 

[U]nlawfully enrich himself and others by: 
(a) submitting and causing the submission  
of false and fraudulent claims to Medicare, 
Medicaid, TRICARE, Commercial Insurers, 
and the HRSA COVID-19 Uninsured Pro-
gram for E/M [evaluation and management] 
Services during the COVID-19 pandemic 
that were medically unnecessary, not prov-
ided as represented, and ineligible for reim-
bursement; (b) concealing the submission of 
false and fraudulent claims and the receipt 
and transfer of the proceeds of the fraud; 
and (c) using proceeds of the fraud for the 
personal use and benefit of the defendant 
and others. 

(Id. ¶ 29.) The Indictment charged the Defendant 
with five counts, each representing an execution of 
the scheme. (Id. ¶ 31.) The Government alleged that 
the Defendant “submitted and caused the submission 
of the following false and fraudulent claims to 
Medicare and CareFirst Blue Cross Blue Shield for 
E/M Services that were medically unnecessary, not 
provided as represented, and ineligible for reimburse-
ment[.]” (Id.) Each count represents a claim for 
reimbursement for a separate patient visit that 
occurred in 2021. (Id.) As will be described in more 
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detail below, each visit was billed with the Current 
Procedural Terminology (“CPT”) Code 99204 or 99214 
(often, hereinafter, “level 4”). (Id.) Counts 1–3 are 
claims involving Medicare, and Counts 4–5 are 
claims involving CareFirst Blue Cross Blue Shield 
(“CareFirst”). (Id.) 

Briefly, and as described in more detail below, the 
facts are as follows. Healthcare providers submit 
reimbursement claims to insurers using CPT codes. 
As relevant here, evaluation and management 
(“E/M”) services are billed using codes that are meant 
to reflect the complexity of a visit, ranging from a 
level 1 (the least complex) to a level 5 (the most 
complex). The Defendant was the medical director of 
an urgent care center that submitted thousands of 
reimbursement claims to Medicare and CareFirst for 
patient encounters involving COVID-19 testing. The 
evidence adduced at trial generally reflects that 
patients were briefly seen by a provider, with face-to-
face time with a provider lasting a matter of minutes; 
that patients were given two COVID-19 tests, a rapid 
test and a polymerase chain reaction (“PCR”) test; 
and that providers received the results of the rapid 
test the same day and the PCR results sometime 
thereafter. The E/M services were overwhelmingly 
billed at level 4 at the direction of the Defendant. The 
Government contends these patient encounters did 
not qualify as level 4 visits, while the Defendant 
argues that the evidence at trial did not establish 
that these visits did not qualify as level 4 visits. 

The Court concludes that, because the Government 
failed to present sufficient evidence from which a 
reasonable jury could conclude beyond a reasonable 
doubt that the Defendant’s use of the level 4 code was 
objectively unreasonable and therefore false, judg-
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ment of acquittal is mandated on all five counts. And, 
even assuming there was sufficient evidence to 
sustain a conviction (which there is not), the Court 
will conditionally grant a new trial because the evi-
dence weighs so heavily in favor of the Defendant 
that it would be unjust to enter judgment against 
him. 

A.  CPT Coding 

When providers submit claims to health insurers, 
they include CPT codes to represent the services 
provided to the patient. (Tr. I-91–92, Quindoza.2) The 
Centers for Medicare & Medicaid Services (“CMS”) 
(which administers Medicare) and CareFirst accept 
the guidance and the code definitions in the CPT 
Manual. (Tr. VIII-138, Miscoe.3) The codes are dev-
eloped by the American Medical Association (“AMA”), 
which annually updates and produces a manual 
(“CPT Manual”). (Tr. I-92, Quindoza.) There are 
additional sources of guidance regarding CPT coding, 
including from AMA and CMS, Medicare Admin-
istrative Contractors, and other entities. (Tr. I-153, 
Quindoza; Tr. I-154–56, Quindoza; Tr. VIII-134–36, 
Miscoe; Tr. VIII-138 (Miscoe testifying that CMS 
sometimes issues guidance that departs from the 
guidance in the CPT Manual).) 

 
2  Stephen Quindoza was the Government’s only expert 

witness. He was qualified as an expert in “Medicare; Medicare 
processes, rules, and regulations, including enrollment, part-
icipation, the processing of claims, coverage, and procedural and 
diagnostic coding.” (Tr. I-62.) 

3 Michael Miscoe was a Defense witness. He was qualified as 
an expert “in the fields of medical coding, evaluation and man-
agement coding, diagnostic coding, documentation of medical 
services and medical records.” (Tr. VIII-133.) 
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The CPT Manual specifies codes for “evaluation 

and management” or “E/M” office visits. (Tr. I-92–93, 
Quindoza.) An E/M service is “an examination or a 
visit between a doctor or other practitioner and a 
patient.” (Tr. I-93, Quindoza.) Codes 99201 through 
99205 are used for new patients and codes 99211 
through 99215 are used for established patients. 
(2020 CPT Manual at 12–14, Def. Ex. 3.) The codes 
represent E/M services of increasing complexity, with 
level 1 codes (i.e., codes 99201/99211) representing 
the lowest complexity visits and level 5 codes (i.e., 
99205/99215) representing the highest complexity 
visits. (Tr. I-93, Quindoza.) Further, “the higher the 
last digit of the code, the more Medicare pays for 
these evaluation and management office visits.” (Tr. 
I-96, Quindoza.) As will be explained below, the 
guidance pertaining to CPT coding changed 
throughout 2020 and 2021. To understand the CPT 
guidance in effect in 2021 at the time of the five 
charged encounters, the Court reviews the evolution 
of the guidance below. 

1.  2020 CPT Manual 

In 2020, the “key factors” providers4 used to deter-
mine the appropriate CPT code for an E/M service 
were: (1) history, (2) examination, and (3) medical 
decision making (also referred to by various wit-
nesses and exhibits as “MDM”). (2020 CPT Manual at 
10.) The “history”—which includes an assessment of 
the present illness, a “review of systems,” and past 
medical, family, and social history—can be problem 
focused, expanded problem focused, detailed, or 
comprehensive. (2020 CPT Manual at 10; Tr. VIII-

 
4 A “provider” could include a physician, a nurse practitioner, 

or a physician assistant. (Tr. VIII-139, Miscoe.) 
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146, Quindoza.) An “examination” can likewise be 
problem focused, expanded problem focused, detailed, 
or comprehensive. (2020 CPT Manual at 10.) Several 
terms relevant to determining the appropriate 
history and examination are not further defined in 
the CPT Manual. (See Tr. VIII-146–47 (Miscoe 
testifying that terms such as “brief”; “extended”; 
“pertinent”; “limited”; and “complete”—terms that  
are relevant for determining the history and 
examination—are not defined in the CPT Manual).) 
In 1995 and 1997, the AMA and CMS published 
guidelines that aimed to provide clarity relative to 
“history” and “examination.” 

(Tr. VIII-150–153, Miscoe; Tr. I-161, Quindoza.) 

Medical decision making “refers to the complexity 
of establishing a diagnosis and/or selecting a manage-
ment option as measured by” three factors: (1) “[t]he 
number of possible diagnoses and/or the number  
of management options that must be considered”;  
(2) “[t]he amount and/or complexity of medical 
records, diagnostic tests, and/or other information 
that must be obtained, reviewed, and analyzed”; and 
(3) “[t]he risk of significant complications, morbidity, 
and/or mortality, as well as comorbidities, associated 
with the patient’s presenting problem(s), the 
diagnostic procedure(s), and/or the possible man-
agement options.” (2020 CPT Manual at 11.) There 
are four types of medical decision making: straight-
forward, low complexity, moderate complexity, and 
high complexity. (Id.) To qualify as a particular level 
of decision making, per the 2020 CPT Manual, a visit 
must meet or exceed two of the three items in the 
below chart. (Id.) The terms in this chart—“minimal”; 
“limited”; “moderate”; “extensive”; and “multiple”—
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were not defined in the 2020 CPT Manual. (Tr. VIII-
148–149, Miscoe.) 

 
(2020 CPT Manual at 11.) 

Novitas5 published a scoring table, which was a 
tool used by the industry to determine the app-
ropriate E/M code for patient visits. (Tr. VIII-156, 
Miscoe.) It provides guidance for scoring the history 
and examination (i.e., to guide determination of 
whether the history and examination are problem 
focused, expanded problem focused, detailed, or com-
prehensive), and medical decision making (i.e., to 
guide determination regarding whether the medical 
decision making was straightforward, low, moderate, 
or high). (Def. Ex. 1.) 

In the 2020 CPT Manual, the 99204 E/M code (the 
level 4 code for new patients), “requires these 3 key 
components: A comprehensive history; A compre-
hensive examination; Medical decision making of 
moderate complexity.” (2020 CPT Manual at 13.) It 
explains: “[u]sually, the presenting problems are of 
moderate to high severity” and “[t]ypically, 45 min-
utes are spent face-to-face with the patient and/or 
family.” (Id.) The 99214 E/M code (the level 4 code for 

 
5  Novitas is a Medicare Administrative Contractor that 

publishes tools to help providers determine appropriate coding 
levels, including for E/M visits. (Tr. IV-38, Raymond; see also Tr. 
I-155 (Quindoza testifying that guidance published by Novitas is 
reliable guidance).) 
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established patients), “requires at least 2 of these 3 
key components: A detailed history; A detailed 
examination; Medical decision making of moderate 
complexity.” (2020 CPT Manual at 14.) It explains: 
“[u]sually, the presenting problem(s) are of moderate 
to high severity” and “[t]ypically, 25 minutes are 
spent face-to-face with the patient and/or family.” 
(Id.) 

The 2020 CPT Manual also explains that “[i]t 
should be recognized that the specific times exp-
ressed in the visit code descriptors are averages and, 
therefore, represent a range of times that may be 
higher or lower depending on actual clinical circum-
stances.” (2020 CPT Manual at 8.) Quindoza testified 
that the time “represents the approximate time that 
it should take for a practitioner to provide the care 
associated with that code.” (Tr. I-97.) He also testified 
that the time was not a requirement, and that if a 
provider was able to conduct the requisite exam, 
history, and decision making in five minutes, the 
visit could qualify as a level 4 visit. (Tr. I-199.) 
However, he also expressed skepticism that a 
provider could conduct the requisite history and 
exam in five minutes. (Tr. I-200–01, Tr. I-209.) 

2.  COVID-19-Specific Rules and Guidance 

During the COVID-19 pandemic, guidance was 
published regarding E/M coding. Witnesses testified 
that there was uncertainty regarding coding during 
this time. (See, e.g., Tr. IX-19 (Miscoe testifying that 
“COVID was something that was unprecedented, that 
we’d never seen before in health care, even from a 
coding perspective . . . and the system wasn’t 
prepared for it. Rules were coming out rampantly 
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throughout 2020 and 2021”); Tr. III-97 (Raymond6 
testifying that, during the pandemic, “we were in a 
rapidly changing regulatory environment”).) 

CMS published an Interim Final Rule on April 6, 
2020, which applied retroactively to March 1, 2020. 
That rule encouraged the use of telehealth and 
explained that “changes to Medicare payment rules 
will confer on practitioners and other healthcare 
providers the broadest flexibility to use remote 
communications technology[.]” (April 6, 2020 Interim 
Final Rule, Def. Ex. 218.) It further explained that: 

We are revising our policy to specify that the 
office/outpatient E/M level selection for these 
services when furnished via telehealth can be 
based on MDM [medical decision making] or 
time, with time defined as all of the time 
associated with the E/M on the day of the 
encounter; and to remove any requirements 
regarding documentation of history and/or 
physical exam in the medical record. This 
policy is similar to the policy that will apply 
to all office/outpatient E/Ms beginning in 
2021 . . . It remains our expectation that 
practitioners will document E/M visits as 
necessary to ensure quality and continuity of 
care. To reduce the potential for confusion, 
we are maintaining the current definition of 
MDM. 

(Id. (emphasis added).) Quindoza—the Government’s 
coding expert—testified that he was unaware of this 
changed guidance. (Tr. II-22, Quindoza; see also Tr. I-

 
6 Cathy Raymond is a medical biller and certified medical 

coder who worked at Drs ERgent Care (“DEC”) from January 
2017 until October 2020. 
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220 (Quindoza testifying that he “forgot” about this 
guidance).) Miscoe explained that the Novitas 
worksheet was still used to score a visit for purposes 
of medical decision making, but not for history and 
examination, as this rule advised that those 
components “no longer mattered.” (Tr. VIII-185, 
Miscoe.) 

May 6, 2020 guidance from the AMA provided that 
the full spectrum of E/M codes was available to 
providers to be billed for COVID-19 testing (i.e., 
levels 1 through 5 were available) for in-office and 
telehealth visits. (Gov’t Ex. 919.) It also provided 
that, for “swab collection” visits, the 99211 code could 
be used. (Id.) Neither coding expert was asked about 
this document. 

A May 8, 2020 Interim Final Rule explained 
that: 

Typically, collection of a specimen via nasal 
swab or other method during the provision  
of a service might be reported as part of 
(bundled with) an office/outpatient E/M visit 
(CPT codes 99201–99205, 99211–99215). In 
visits where a patient has face-to-face 
interaction with a billing professional with 
whom they have an established relationship, 
these services are generally reported with a 
level 2 through a level 5 visit (CPT codes 
99212–99215). In cases where the specimen 
is collected during a visit where the face-to-
face interaction only involves clinical staff  
of the billing professional with whom the 
patient has an established relationship, 
these services are generally reported using 
CPT code 99211 . . . . 
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In considering possible codes for this 
purpose, we believe that CPT code 99211 for 
a level 1 E/M visit, appropriately describes 
the required clinical staff and patient 
interaction. However, billing for CPT code 
99211 is currently limited to patients with 
whom the billing practitioner has an estab-
lished relationship. As discussed above, CPT 
code 99211 typically does not involve inter-
action with physician or other qualified 
health care professional and the usual pre-
senting problem(s) are minimal. Thus, this 
CPT code typically is reported by a physician 
or practitioner when the patient only sees 
clinical office staff for services like acquiring 
a routine specimen sample . . . . Therefore, 
for the duration of the PHE [Public Health 
Emergency], we will recognize physician and 
NPP [non-physician provider] use of CPT 
code 99211 for all patients, not just patients 
with whom they have an established 
relationship, to bill for a COVID-19 symptom 
and exposure assessment and specimen 
collection provided by clinical staff incident 
to their services. 

For the duration of the COVID-19 PHE, we 
are therefore finalizing on an interim basis 
that when the services described by CPT 
code 99211 for a level 1 E/M visit are 
furnished for the purpose of a COVID-19 
assessment and specimen collection, the code 
can be billed for both new and established 
patients. We believe this policy will support 
expanded access to COVID-19 testing, and 
provide appropriate payment for COVID-19 
testing-related services furnished by phys-
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ician and other practitioners. This policy will 
allow physicians and practitioners to bill for 
services provided by clinical staff to assess 
symptoms and take specimens for COVID-19 
laboratory testing for all patients, not just 
established patients. 

(May 8, 2020 Interim Final Rule, Def. Ex. 219.) 
Miscoe testified that generally Medicare does not pay 
for “specimen collection and handling” and that this 
rule permitted the use of 99211 for collecting a 
sample, but that this code did not apply if a provider 
was involved in the patient encounter. (Tr. IX-88–89.) 
Miscoe testified that the guidance was that “if you 
weren’t doing an evaluation and ancillary staff were 
simply obtaining a sample, then the work involved  
in that was to be billed as a level 1. But when  
an evaluation occurs, then you score the evaluation 
based upon, in 2021, medical decision making or 
time.” (Tr. IX-15.) “Ancillary staff” included “anybody 
other than a licensed provider, such as a qualified 
health care practitioner or a physician.” (Id.) 
Quindoza did not testify about this guidance. 

May 22, 2020 guidance reiterates some of  
the earlier guidance, explaining that “the 
office/outpatient E/M services when furnished via 
telehealth can be based on medical decision making 
(MDM) or time, with time defined as all of the time 
associated with the E/M on the day of the encounter” 
and that “the typical times for purposes of level 
selection for an office/outpatient E/M are the times 
listed in the CPT code descriptor.” (Def. Ex. 214 at 4.) 
It goes on to explain that “[p]hysicians and NPPs 
[non-physician providers] must use CPT code 99211 
to bill for a COVID-19 symptom and exposure 
assessment and specimen collection provided by 
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clinical staff (such as pharmacists) incident to the 
physician’s or NPP’s services.” (Id. at 7.) Quindoza 
was not aware of this guidance prior to trial. (Tr. II-
32 (“Q. All right. And until I showed you this today, 
had you ever seen it? A. No”).) 

On July 20, 2020, CMS and the Centers for Disease 
Control and Prevention (“CDC”) announced in a press 
release that “payment is available to physicians and 
health care providers to counsel patients, at the time 
of [COVID-19] testing, about the importance of self-
isolation after they are tested and prior to the onset 
of symptoms.” (Def. Ex. 233.) The press release 
further notes that “CMS will use existing [E/M] 
payment codes to reimburse providers who are 
eligible to bill CMS for counseling services no matter 
where a test is administered, including doctor’s 
offices, urgent care clinics, hospitals and community 
drive-thru or pharmacy testing sites.” (Id.) Quindoza 
testified that he was not aware of this press release 
prior to trial. (Tr. II-45 (“Q. . . . So do you recall this 
press release? A. No. I did not see it. Q. You did not 
see it? A. No, sir.”).) 

On September 2, 2020, CMS issued an additional 
Interim Final Rule. (Sept. 2, 2020 Interim Final Rule, 
Def. Ex. 220.) It provided that “CMS and CDC are 
also taking steps to ensure that physicians and other 
practitioners who counsel patients on COVID-19 
testing are paid for these services. On July 30, 2020, 
CMS and CDC announced that payment is available 
to practitioners and suppliers to counsel patients, at 
the time of COVID-19 testing, about the importance 
of self-isolation after they are tested and prior to the 
onset of symptoms.” (Id. at 20.) Quindoza testified 
that he did not recall ever reading this rule. (Tr. II-58 
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(“Q. And you don’t recall ever reading this part of the 
interim final rule? A. No, sir, I did not.”).) 

In addition to including a CPT code when sub-
mitting claims to insurers, providers must include a 
diagnosis code, called the ICD-10-CM code. (Tr. I-
106–07, Quindoza.) The 2021 ICD-10-CM Official 
Guidelines for Coding and Reporting indicated that: 
“During the COVID-19 pandemic, a screening code is 
generally not appropriate. Do not assign code Z11.52, 
Encounter for screening for COVID-19. For encount-
ers for COVID-19 testing, including preoperative 
testing, code as exposure to COVID-19[.]” (Def. Ex. 
221.) Miscoe testified that “with respect to COVID 
specifically, the guidance was that every patient was 
to be presumed to have had contact with and/or 
exposure to COVID, and that’s the way the diagnosis 
coding, those instructions were.” (Tr. VIII-173; see 
also Tr. II-84 (Quindoza agreeing that the screening 
code should not be assigned because there was a 
pandemic).) 

3.  2021 CPT Manual 

The CPT code descriptions for E/M services chang-
ed in January 2021. And, as discussed in greater 
detail below, the five encounters that drew charges in 
the Indictment occurred in 2021. 

Rather than use the three-factor model (i.e., his-
tory, examination, and medical decision making), the 
2021 CPT Manual explained that providers were to 
“use medical decision making (MDM) or time as the 
basis for selecting a code level.” (2021 CPT Manual at 
5, Def. Ex. 4 (emphasis in original).) Miscoe explained 
that there was no required minimum time if the 
coding level was based on medical decision making. 
(Tr. VIII-188.) Further, the 2021 CPT Manual rem-
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oved reference to “typical” times in the code des-
criptions. 

The 2021 CPT Manual further explained that “the 
extent of history and physical examination is not an 
element in selection of the level of office or other 
outpatient codes.” (2021 CPT Manual at 12.) Miscoe 
explained that the history and examination, in 2021, 
“has no relevance to scoring” and “[i]t’s just not part 
of the analysis.” (Tr. VIII-191.) Courtney Sinagra—a 
CareFirst auditor—did not agree that the only 
relevant factor is medical decision making, despite 
the language in the CPT Manual, but her testimony 
on this point is not clear. (Tr. V-142 (Q. And if the 
provider codes on medical decision making, then time 
is not relevant to selecting the level, is it? Correct? A. 
Not necessarily. But, yes, medical decision making in 
that instance would be the driver for that code. Q. 
Isn’t it the only factor? It’s one or the other. Isn’t that 
what the manual says? A. No, it’s not the only factor. 
The exam has to support the type of service that is 
rendered as well, and so does the complexity.”).) The 
2021 CPT Manual explained that: 

Office or other outpatient services include  
a medically appropriate history and/or phy-
sical examination, when performed. The 
nature and extent of the history and/or phy-
sical examination are determined by the 
[provider]. The care team may collect 
information and the patient or caregiver 
may supply the information directly (eg, by 
electronic health record [EHR] portal or 
questionnaire) that is reviewed by the  
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reporting physician or other qualified health 
care professional. 

(2021 CPT Manual at 12.)7 

In the 2021 CPT Manual, to qualify as a level 4 
visit when coding based on medical decision making 
(as opposed to time), the visit was required to include 
moderate level medical decision making and “med-
ically appropriate history and/or examination.” (2021 
CPT Manual at 19.) Miscoe testified that “the req-
uirement is for a medically appropriate history 
and/or physical examination when performed, which 
suggests, if it’s performed, it needs to be medically 
appropriate. What that means, I don’t know, and 
more importantly, I don’t care because it’s not part of 
the scoring elements.” (Tr. VIII-191; see also Tr. II-10 
(Quindoza agreeing that, in 2021, the was no 
requirement for a level 4 visit to have a “comp-
rehensive history or a comprehensive examination”).) 
If a visit was instead coded based on time, to qualify 
as a level 4 visit, a provider was required to spend 
45–59 minutes of total time on the date of the 
encounter for a 99204 visit, and 30–39 minutes for a 
99214 visit. (2021 CPT Manual at 19.) 

The 2021 CPT Manual explains that medical 
decision making “is defined by three elements”: “[t]he 
number and complexity of problem(s) that are add-

 
7 Miscoe also explained that, to the extent time was used to 

drive the code selection, the time spent included “both face-to-
face and non-face-to-face time,” which included “anything from 
reviewing the history or reviewing patient records prior to an 
encounter, doing any history, examination, and so forth, 
counseling . . . [and] even completing the medical record 
documentation[.]” (Tr. VIII-189.) He testified that this was a 
“big difference” from the 2020 CPT Manual, where the time 
spent had to be face-to-face with the patient. (Id.) 
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ressed during the encounter”; “[t]he amount and/or 
complexity of the data to be reviewed and analyzed”; 
and “[t]he risk of complications and/or morbidity or 
mortality of patient management decisions[.]” (2021 
CPT Manual at 14.) The 2021 CPT Manual also 
includes a table, which is a “guide to assist in 
selecting the level of MDM for reporting an office or 
other outpatient E/M services code.” (Id. at 15.) The 
Manual explains that, “[t]o qualify for a particular 
level of MDM, two of the three elements for that level 
of MDM must be met or exceeded.” (Id.) The table is 
provided below: 
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(Id. at 16–17.) As reflected in the table above, a 
“moderate” level visit (i.e., a 99204/99214 visit) occurs 
if a patient presents with “1 undiagnosed new 
problem with uncertain prognosis” and if the visit 
includes “[a]ny combination of 3 from the following: 
Review of prior external note(s) from each unique 
source; Review of the result(s) of each unique test; 
Ordering of each unique test; Assessment requiring 
an independent historian(s)[.]” (Id. at 16.) The Man-
ual specifies that “[e]ach unique test . . . is counted to 
meet [the] threshold number.” (Id. at 14.) Thus, 
ordering two tests and reviewing the results of one of 
those tests can qualify under this rubric. The CPT 
Manual defines “undiagnosed new problem with 
uncertain prognosis” as “[a] problem in the differ-
ential diagnosis that represents a condition likely to 
result in a high risk of morbidity without treatment. 
An example may be a lump in the breast.” (Id. at 13.) 
“Morbidity” is defined as: “[a] state of illness or 
functional impairment that is expected to be of 
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substantial duration during which function is lim-
ited, quality of life is impaired, or there is organ 
damage that may not be transient despite treat-
ment.” (Id. at 14.) 

B.  Provider Encounters at DEC 

The Defendant opened Drs ERgent Care (“DEC”) in 
Gambrills, Maryland in 2016 and was an owner 
(along with Sid Saab, Gary Day, and Jeff May); the 
Defendant was also the medical director of DEC. (Tr. 
IX-119–20, Elfenbein.) In early 2020, DEC merged 
with Centennial Medical Group—which was headed 
by Connor Ferguson—and DEC became FirstCall 
Medical Center. 8  (Tr. IX-127–129, Elfenbein.) In 
addition to the Gambrills urgent care location, DEC 
opened COVID-19 testing sites at the Earleigh 
Heights Volunteer Fire Department and the Odenton 
Volunteer Fire Department, as well as infusion 
centers. (Tr. IX-173, Elfenbein.) 

After the onset of the COVID-19 pandemic, “there 
was a near overnight demand for COVID testing, so 
[DEC] pivoted away from many of [its] traditional 
urgent care services” to provide COVID-19 testing. 
(Tr. III-82, Raymond.) This was accompanied by a 
significant increase in the number of patients. (Id.) 

1.  COVID Testing Process 

The COVID-19 testing process at DEC locations 
evolved during 2020–2022. However, the evidence at 
trial generally established the following process: 
patients completed registration paperwork; were seen 
by a medical assistant (“MA”), who took the patients’ 
vitals and samples for a COVID-19 rapid test and a 

 
8  The Court will refer to the entity at issue as “DEC” 

throughout this Memorandum. 
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PCR test; the patient saw a provider either in person 
(such as at the Gambrills location) or remotely via a 
monitor (such as at the Earleigh Heights location);9 
and the patient received positive rapid test results by 
phone and all PCR results in a follow up e-visit. Each 
of these steps is described in more detail below. 

As an initial matter, witnesses generally testified 
that conducting an E/M visit in addition to providing 
COVID-19 testing was medically appropriate, and no 
witness testified otherwise. (See, e.g., Tr. VIII-74–76 
(Hill 10  testifying that a provider should do some 
degree of history and examination before providing a 
test); Tr. VIII-102 (Hill testifying that the care 
provided to each of the patients in the charged counts 
was “reasonable, necessary, and prudent”); Tr. II-61 
(Quindoza agreeing that CMS and the CDC “wanted 
to have a [provider] see a patient and have an 
evaluation and management visit, have an office 
visit, on the same day as a test.”).) 

At each patient encounter, the patients completed 
registration paperwork, which included questions 
regarding symptoms, medications, history, demo-
graphic information, reasons for being tested, and 
conditions that might put a patient at particular risk 
if they were to contract COVID-19. (Tr. IV-136,  
 
 

 
9 The five charged counts involve patient encounters that 

occurred remotely at the Earleigh Heights location. 
10 Hugh Hill, a Defense expert, is a doctor who was qualified 

as “an expert in the field of emergency medicine, and in 
particular the treatment of patients who have been exposed or 
have symptoms of COVID-19.” (Tr. VIII-72.) 
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Needle;11 Tr. V-193–194, Tr. VI-12, Wrona;12 Tr. VIII-
12–13, Carroll;13 Tr. IX-99, Elfenbein.) The MAs took 
the patients’ vitals—including pulse, blood oxygen 
level, and temperature—and swabbed patients for a 
rapid test and a PCR test. (Tr. IV-136, Needle; VI-18, 
Wrona; Tr. VIII-52, Davis;14 Tr. IX-98–99, Silva.15) 

Then, patients saw a provider. At the Gambrills 
location, the provider saw the patient in-person, 
while at Earleigh Heights, the provider saw the 
patient remotely, via a monitor. Hill testified that, if 
the visit is virtual, a provider is “limited in what 
[they] can do, but [they] can do some exam.” (Tr. VIII-
111.) The provider visits were brief. For instance, the 
patients that are the subject of the charged counts 
testified that their encounters lasted a few minutes 
each. (See, e.g., Tr. IV-108 (S.T. testifying that the 
appointment for W.R. lasted “less than five 
minutes”); Tr. IV-101–02 (S.T. testifying that the enc-
ounter with the provider lasted “[f]ive, ten minutes” 
with the provider, which included seeing her and her 
three children); Tr. V-6 (J.J. testifying that the 
encounter with the provider lasted about two 
minutes).) 

 
11 Deborah Needle is a nurse practitioner who worked at DEC 

from 2019 to November or December 2020. 
12 Kathleen Wrona is a physician assistant who worked at 

DEC from January 2021 to September 2021. 
13 Steven Carroll is a nurse practitioner who was hired by 

DEC in September 2020 and who still works at DEC. 
14 Sharron Davis is a medical assistant who was hired by 

DEC at the end of 2021 and who still works at DEC. 
15 Suzanna Silva is a physician assistant who was hired by 

DEC in September 2021 and who still works at DEC. 
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The providers testified that they asked the patients 

questions regarding any symptoms or other issues 
and made medical judgments regarding the patients 
they saw; they also testified that they conducted 
physical exams for in-person visits and visual exams 
for virtual visits. (See, e.g., Tr. IV-190–191 (Needle 
agreeing that she made medical judgments regarding 
the patients, including whether a patient was symp-
tomatic or asymptomatic; the appropriate care; 
whether a patient is immunocompromised; what kind 
of test to perform; and other items); Tr. VI-19–21 
(Wrona testifying that she generally did not do an 
exam of the virtual patients, but that she would look 
at the appearance and demeanor of each patient, and 
that she would use her medical judgment during  
the visits); Tr. VIII-12–15 (Carroll testifying that he 
performed a physical exam on patients that pres-
ented for in-person visits and visual exams on virtual 
visit patients, that he discussed symptoms and 
performed a review of systems, and that he asked 
questions and provided recommendations); Tr. VIII-
57–60 (Davis testifying that the providers did a 
“thorough check over” because it was an urgent care 
center, not just a “COVID run-through site” and that, 
for virtual visits, “the only difference is, they’re not 
doing it hands-on, but they’re speaking”); Tr. IX-99–
101 (Silva testifying that she conducted physical 
exams for in-person visits and visual exams for 
virtual visits, including assessing whether patients 
were breathing well).) 

Patients generally received rapid tests results  
on the same day as the appointment. (Tr. V–195, 
Wrona.) PCR tests were available after. Patients with 
positive rapid tests were called, and all patients were 
called with PCR results, whether positive or 
negative. (Tr. VIII-29–31, Carroll.) The PCR test 
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result calls were also billed using E/M codes. (Tr. IV-
12, Raymond.) 

2.  DEC Testing Volumes 

Providers sometimes saw a very large number of 
patients in a single day. For instance, Carroll test-
ified that he could see 150 patients on a busy day. 
(Tr. VIII-15.) In a November 14, 2020 email, the 
Defendant states that “[o]ur volumes continue to 
explode” and that two providers “yesterday [saw] over 
350 people.” (Gov’t Ex. 638; see also Gov’t Ex. 643 
(December 11, 2020 email from the Defendant 
explaining that “[Earleigh Heights] opened this week 
and we are already seeing over 150, so we need to 
provide more and better staffing. I came in today to 
help [] after doing a 24 ER shift-we saw almost 170 
today (day 5) without doing any advertising.”).) In a 
January 18, 2021 email, a provider emails the 
Defendant that “I feel there is the constant pressure 
of moving a herd of cattle through a pass at 60 heads 
per minute.” (Gov’t Ex. 658 (emphasis in original).) 

The Defendant also sent emails during this period 
directing providers to see patients quickly. For 
instance, in a December 25, 2020 email, he states: 
“Remember this is virtual and [the patient] is there 
for one reason only-to be tested. Goal is to get them 
seen and out quickly (we want them in and out of the 
tent in under 5 minutes total). We are not there to 
solve complex medical issues, etc. . . Just to test 
them. ANY issues outside of that, refer them to 
Gambrills, their PMD, or the ER (if they look bad).” 
(Gov’t Ex. 647; see also Gov’t Ex 646 (December 24, 
2020 email in which the Defendant states “1) 
Patients just want to get tested and go home[.] Speed 
here is key[.] 2) the patients are all here for one 
reason. . . . Simple and straightforward-to get 
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tested.”).) In addition, providers were given incent-
ives for seeing large numbers of patients, and 
received extra time to complete patient charts if they 
saw a certain number of patients. (See, e.g., Gov’t 
Exs. 644, 645.) 

3.  Templates and Documentation 

The evidence presented at trial makes clear that 
there were problems with client documentation and 
billing. DEC began using a system called NextGen to 
document patient visits in early 2020. The transition 
to NextGen was challenging, and it was exacerbated 
by the pandemic. At the beginning of the pandemic, 
DEC developed a backlog of nearly 20,000 claims 
despite “working diligently” to resolve outstanding 
claims. (Tr. III-30:2–4, Turner.) 

Templates are a method of documenting client 
encounters and are commonly used in the medical 
profession. (Tr. IV-30–31, Raymond; Tr. VIII-95, Hill; 
Tr. VIII-19 (Carroll testifying that templates are 
commonly used and that they are helpful because it 
could take “upwards of two to three hours” to 
document a client encounter without a template).) 
Given the issues with billing and chart backlogs, 
templates could be helpful for speeding up the 
process of documenting client encounters. (Tr. IV-29–
30, Raymond; but see Tr. IV-94 (Raymond testifying 
that she disliked templates, because it could result in 
incorrect patient information if there were copy-paste 
errors).) 

The Defendant created templates (sometimes ref-
erred to as “T-Sheets”) for patient encounters. (Tr. V-
195, Wrona.) There were different templates for diff-
erent locations and a “T-Sheet” for Earleigh Heights. 
(Tr. VI-27, 38, Wrona.) In a July 2020 email, Ray-
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mond and the Defendant provided instructions 
regarding how to complete the documents. (Gov’t Ex. 
617.) One provider responded that it “works great” 
and is “so fast and easy” and that the “entire patient 
encounter and chart took 20 seconds.” (Id.) The 
Defendant responded that everyone should “use the 
T-sheets moving forward for ease and speed.” (Id.) 

The providers at DEC generally used the templates 
to document their patient encounters, but their 
testimony regarding their use of templates varied. 
For instance, Needle testified that the templates 
came from management, that providers were 
required to use them, and that some portions of the 
templates were locked. (Tr. IV-137–38.) Needle did 
not like that they were locked because her “exam is 
very individualized” and “[e]very patient is different.” 
(Id.) Carroll, on the other hand, testified that he 
made changes to the templates and that he made his 
own templates. (Tr. VIII-20, 31–32 (Carroll also 
testifying that he recalled that the templates prov-
ided by the Defendant were “sometimes . . . a bit 
bloated.”).) Silva also testified that she made 
templates for herself for COVID-19 patients, and that 
the Defendant never told her not to make her own 
templates. (Tr. IX-103.) 

Providers uniformly testified that they endeavored 
to document patient records accurately, and that they 
were not instructed to do otherwise. (See Tr. VI-29 
(Wrona agreeing that her goal was to make the  
T-Sheets as accurate as possible and that she was not 
advised to put inaccurate information in them); Tr. 
VIII-18–19 (Carroll testifying that he sometimes 
made mistakes in documenting patient encounters, 
but that no one ever told him to sign and bill charts 
that contained incorrect information).) There were 
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times that the patient documentation was inaccurate. 
For instance, in the “physical exam” section of a 
patient record, Wrona testified that there were 
certain items in the record that were inaccurate. (See 
Tr. V-204 (“Q. Did do you the physical exam that’s 
depicted here in this record? A. No, I did not do all of 
it. Some of it would be like, yes, they’re awake, alert, 
and that sort of thing. But when it says under ENT, 
i.e., ‘the pharynx is without exudates,’ I would not 
have seen that.”); see also Tr. VI-30 (Wrona testifying 
that they had “s many patients that [they] couldn’t . . 
. document everything for every single patient”); Tr. 
IX-105 (Silva testifying that there were occasional 
mistakes in patient documentation).) 

The templates included form language that was the 
same across multiple patients. For example, the 
template indicated “Patient is here for a COVID 
exposure” regardless of the reason for which the pa-
tient was being tested. In addition, the Government 
presented evidence that identical language was used 
for multiple patients. (See, e.g., Excerpts from Gov’t 
Ex. 402; Gov’t Ex. 403.) 

C.  Coding at DEC 

The Defendant instructed the providers to code the 
COVID-19 testing visits as level 4 for asymptomatic 
patients and level 5 for symptomatic patients. Nearly 
every patient presenting to DEC for a COVID test—
regardless of the reason for which that patient 
wanted a COVID test—was billed as a level 4 office 
visit. (See, e.g., Tr. II-164 (Turner testifying that in 
April 2021, at the Gambrills location, “[n]early 96 
percent [of E/M visits were billed] at a level 4, and 
then 2.8 percent at a level 5”); see also Gov’t Ex. 137.) 
DEC primarily billed the visits using the z20.822 and 
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z20.828 diagnosis codes. (Tr. I-120-21, Quindoza; 
Gov’t Ex. 108; Gov’t Ex. 109.) 

1.  Decisions and Communications Regard-
ing Coding and Patient Encounters 

The Defendant testified at trial. He explained that 
in March 2020, he, Saab, and Ferguson agreed that 
level 4 was appropriate for asymptomatic patients 
and level 5 was appropriate for symptomatic pat-
ients. (Tr. X-66; see also Tr. X-156–57 (Elfenbein 
testifying that they discussed the coding levels and 
“identified that we believed that was appropriate. We 
cc’d and we brought in Ms. Raymond, and she gave 
her opinion, and she said that she questioned a level 
5, but level 4 did not seem to pose a problem to her. 
And throughout the entirety of pandemic when she 
was employed with us, she never once said to me or 
anybody else, ‘We don’t believe this is appropriate.’”).) 
He testified that no one consulted a CPT Manual at 
the time, and that, while that was not ideal, there 
were “a million things going on”; that “[w]e did the 
best we could at the time”; and that, when he did 
have time, he reviewed the CPT Manual. (Tr. X-157–
58.) He explained that, “based on my understanding 
of the codes at the time and the E/M levels at the 
time, it made sense. It was a new virus. It was 
potentially deadly. The world was shut down. It’s 
unprecedented.” (Tr. X-67.) 

In a March 2020 email chain between Raymond, 
the Defendant, Ferguson, and Saab, Raymond said: 

I checked the reimbursement for the 99421 
series and the lower end is at $16, a 99201 is 
paying about $47 per Medicare FFS, and 
would remain the same under payment 
parity laws. We’d come out ahead by doing 
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lower-level office visit codes and not risk as 
many denials . . . . 

The Defendant responds: There has to be a 
way to bill higher level on these. I heard 
they were waiving the restrictions during 
this to bill ‘normal’ visits using telehealth. 
Sid, can you w[eigh] in on this. We cannot 
afford to only reimburse at 16$/visit. . . . 
They should all be level 3 or 4 by definition-
possible [covid] exposure. . . . We need to 
figure this out ASAP.” 

Raymond responds: We’d only be running 
into the $16/visit if I billed it as a 99421 
series, which is online evaluation and 
management and is restricted to established 
patients. If it is billed as a 99201 (which is a 
normal visit code), POS 02 and modified 95 
in place, that’s still low but is about $50. For 
an established patient it would be 99212 at 
lowest and that pays at $48. What’s 
dragging it down is the lack of exam. I had 
proposed the time based rules as a way 
around it since the second you introduce 
time I have to disregard the 3 key elements 
and go based solely on time. 

The Defendant responds: . . . . This is Connor 
territory . . . . Issue is we want to bill for the 
visit but we ARE NOT DOING AN EXAM 
. . . . We don’t want E/M to be level 1. . . 
Should be 3-4. Thoughts? 

(Def. Ex. 13.) Raymond responds, providing a 
description of a sample patient exam that could be 
done virtually and stating that it is “a solid 3 under 
the 1995 system” and that she “hate[s] being incon-
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sistent with standards but in this case for NextGen it 
levels in the 1997 system” and that she “will most 
likely have to level into the 1995 system due to the 
limitations of the system.” (Id.) The Defendant 
responds “I don’t understand this and will defer to 
Connor on this one.” (Id.)16 

In a March 2020 email chain, Ferguson says: “[f]or 
patients seen on site for [upper respiratory infection], 
whether through a video visit in the car or Face to 
Face in an exam room, they will be a level 4 for our 
Flu/Strep/RSV protocol, it will move to a level 5 if we 
administer a Sars2/Covid-19 screening . . .” (Gov’t Ex. 
602.) Raymond responds “Template has been put in.  
. . . For drive-up and face to face, that is okay with 
me.” (Id.) Raymond later says: 

The second thing is I’m going to need solid 
MDM. As I have to lean heavily on both 
history and MDM they need to be solid . . . . 
All I need is what are we going to do with 
this patient. I honestly don’t think there’s 
going to be enough clinically to justify the 
level 5 that Connor’s saying. There’s no cure 
or treatment outside of supportive for this 
thing, and unless the patient’s in respiratory 
distress I don’t know I can make a case for 
threat to life or limb stick. If you say there is 
I’ll take your word for it, but I can’t exceed 
what the documentation supports. I know 
CMS has said they won’t look too closely but 

 
16 The Defendant testified that he understood that the patient 

visits should be a level 3 or 4 based on “[his] understanding  
and [his] discussions internally” with Raymond, Saab, and 
Ferguson. (Tr. X-76.) He explained that his comment related to 
the lack of exam in the traditional sense, given that certain of 
these encounters were going to be virtual. (Tr. X-78.) 
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that was just in 1 area, new vs established. 
That’s not carte blanche for over coding. 

(Id.) During her testimony, when asked whether it 
was “okay with [her] to use the [] level 4 and 5” she 
stated: “If I had the documentation to support it in 
the history and the exam. More often than not, I 
didn’t.” (Tr. IV-45.) 

The emails throughout the spring and summer of 
2020 reflect the Defendant providing instructions to 
his staff to code asymptomatic patients as a level 4 
and symptomatic patients as a level 5. The emails 
also reflect him pressing providers to complete 
patient documentation. For example, in an April 25, 
2020 email to various DEC employees, the Defendant 
explains: 

1) Asymptomatic people we are testing. . .. 
You need to put something in the note as to 
why we are testing. Either they have a 
cold/some sort of symptom, they live with a 
high risk person, they think they were 
possibly exposed, they work in a nursing 
home, etc. . . SOMETHING. . .. That need to 
be documented. We just need a reason to test 
to be documented. 

. . . . 

3) E+M. . .. If we are testing for Covid-19 
presumably they meet criteria for certainly 
level 4, likely level 5 (PPE needed, pot-
entially fatal virus exposure/rule out, etc..). 
Please keep this in mind. The level 5 
designation applies to symptomatic people-
not asymptomatic people-they would likely 
be level 4. 



71a 
(Gov’t Ex. 605; see also, e.g., Gov’t Ex. 606 (May 2020 
email from the Defendant to various providers and 
others that “Charts NEED to be completed within 24 
hours of [date of service]-this is non negotiable” and 
“[r]emember, most of the Covid patients should be 
level 4 and if they are symptomatic, they should 
really be level 5- deadly virus, PPE use, etc.[] Please 
remember to document these things to help support 
your MDM and why you chose the E&M level you 
did. ANY questions, let me know.”); Gov’t Exs. 607, 
609, 614.) 

The Defendant also sent emails describing coding 
in greater detail. For instance, in a September 11, 
2020 email to providers and others, the Defendant 
wrote: 

I just learned that not everyone understands 
E/M coding and such so I want to explain it 
and give a brief overview. Please read this 
and pay attention to this. This is REALLY 
important, so if you have any questions, 
please let me know. 

First off, E/M code stands for Evaluation and 
Management. It is a five-level coding system 
designed and implemented by CMS (Medi-
care) to express the complexity of the visit. 
[I]t is labeled as such: 99201-99205 and 
99211-99215 and is universally used by all 
insurances to bill for visits. 

The ones with the 01-05 are for NEW 
patients and the 11-15 are for ESTABLISH-
ED patients (seen by the practice within the 
past three years). The higher the last digit 
(1-5)[,] the higher is the complexity of the 
visit and the more charged/paid. The comp-
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lexity of the visit is determined by many 
factors: including complaint, abnormal vit-
als, medical hx, medical decision making, 
NUMBER of systems you do under ROS, 
NUMBER of systems you examine under 
physical, potential for “danger”, etc. 

(Gov’t Ex. 626.) The email then goes on to describe, 
inter alia, the physical exam. (Id.) The Defendant 
states that providers should “be sure to actually 
make note of the things you are documenting and DO 
THE THINGS you are documenting.” (Id.) He also 
states that “[t]he coding level really is determined 
primarily by 3 factors: history, evaluation and comp-
lexity of medical decision making. Documentation is 
key to this. We need proper documentation to be able 
to substantiate the level coded for.” (Id.) He also 
notes that “[t]he Medical Decision Making is where 
you document: what you did, why you did it and 
anything abnormal.” (Id.) He says that “[t]he import-
ance of this is that [this] is the ‘bread and butter’ of 
how we get paid. Each payor pays a set amount for 
the E/M depending on the level of complexity-i.e. a 
99202 pays way less than a 99204. Right off the bat, 
an [] ‘established’ patient pays significantly less than 
a new one even for the same E/M level. This is where 
most practices-ours included-capture 80% or so of its 
revenue. So, hopefully you can see the importance.” 
(Id.) Several other similar emails were introduced at 
trial. 

2.  Testimony Regarding Coding Levels 

a.  Government Expert 

The Government presented one expert at trial. As 
noted above, Quindoza was qualified as an expert in 
Medicare; Medicare processes, rules, and regulations, 
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including enrollment, participation, the processing of 
claims, coverage, and procedural and diagnostic cod-
ing. (Tr. I–62.) Quindoza—although qualified as an 
expert—was unfamiliar with coding guidance that 
had been issued during the course of the pandemic, 
as discussed above. For instance, he testified that he 
was not familiar with the rules that removed the 
examination and history requirements for virtual 
visits and acknowledged that he had not read the 
Interim Rules and guidance. He had to backtrack 
with respect to some of his testimony regarding the 
relevance of time. Moreover, Quindoza did not testify 
as to the appropriate coding levels for any of the 
COVID-19 testing encounters, did not illuminate any 
of the definitions in the CPT Manual, and did not 
testify regarding the appropriate code for any of the 
charged counts. The Government does not cite to his 
testimony in its briefing other than to establish a 
minor technical point regarding DEC’s ownership.  

b.  Defense Experts 

Miscoe, who was qualified as an expert “in the 
fields of medical coding, evaluation and management 
coding, diagnostic coding, documentation of medical 
services and medical records” (Tr. VIII-133), testified 
about terms in the CPT Manuals and related 
guidance and regarding the five charged encounters, 
concluding that they were properly coded as level 4 
visits because they each involved an “undiagnosed 
new problem with uncertain prognosis” and because 
the ordering of two tests and reviewing one test 
qualified to meet the thresholds in the medical 
decision making chart. 

He testified that COVID-19 was an undiagnosed 
new problem with uncertain prognosis. He explained 
that because “[w]e have [an] undiagnosed new 
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problem . . . then it’s a question of whether we believe 
the prognosis for someone who potentially has 
COVID is well-defined, and I don’t believe that it is.” 
(Tr. VIII-179–80.) He explained that the other 
descriptors provided in the CPT Manual—self-limited 
or minor problem; stable, chronic illness; and acute, 
uncomplicated illness or injury—did not accurately 
describe a COVID-19 testing encounter. (Id.) He 
testified that “the idea that it’s a self-limited or minor 
problem is somewhat absurd because otherwise, if  
it was, we wouldn’t have had a Public Health 
Emergency over it.” (Id.) He also testified that the 
“acute” and “chronic” descriptors could not apply to a 
COVID-19 testing patient, because “we don’t even 
have a diagnosis yet” and therefore do not know how 
long the patient has had the condition. (Id.) Miscoe 
also testified that the reason for which the patient 
was being tested did not matter, because “there was a 
presumption that they had contact with or exposure” 
to COVID-19, given that providers were instructed to 
use the Z20.828 and Z20.822 diagnosis codes. (Tr. 
VIII-173–174.) He also testified that when a provider 
is selecting a CPT code based on medical decision 
making, he is coding “the process versus the result.” 
(Tr. VIII-200.) 

He explained that ordering two tests—the rapid 
test and the PCR test—and reviewing the rapid test 
on the date of the encounter met the threshold 
required under the 2021 CPT Manual to qualify as a 
level 4 visit. (See, e.g., Tr. VIII-197–98.) 
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As discussed in more detail below, Miscoe 

ultimately testified that the five charged encounters 
were appropriately coded as level 4 visits.17 

Miscoe explained that it would not surprise him 
that the majority of visits at an urgent care center or 
a testing site would be billed at a level 4. (Tr. IX-8.) 
He also explained that it would not surprise him if 
there was common language in various medical 
charts, as that is “just the nature of electronic 
medical records.” (Tr. IX-9 (Miscoe explaining that 
“when you’re evaluating the same condition, temp-
lates are used based upon what the query is that’s 
relevant to that condition, and in which case they’re 
going to look the same.”).) 

Hill, an emergency room doctor who was qualified 
as “an expert in the field of emergency medicine, and 
in particular the treatment of patients who have been 
exposed [to] or have symptoms of COVID-19” did not 
testify regarding coding levels. He testified regarding 
the medical necessity and propriety of the patient 

 
17 Miscoe also concluded similarly with respect to 2020 visits, 

using the Novitas scoring matrix described above. (Def. Ex. 1.) 
Using that matrix, Miscoe scored patient records that were the 
subject of the CareFirst Audit (described in more detail below). 
(Tr. VIII-158–181.) That patient presented to DEC to be tested 
for COVID-19. Miscoe scored the various components: history 
(including history of present illness, review of systems, and past 
medical, family, and social history); examination; and medical 
decision making. (Id.) After walking through the chart and 
scoring each of these components, he explained that the patient 
visit qualified as a level 4, because the patient records supported 
a comprehensive history, a comprehensive examination, and 
moderate level decision making. (Id.) 

Quindoza was not asked to conduct a similar analysis in his 
testimony, either with respect to the Novitas matrix or the 2021 
medical decision making chart. 
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visits. He also testified that he “doubted” that the 
DEC providers could see over 150 patients a day. (Tr. 
VIII-106.) He explained that he believed that this 
was “an excessive burden” and that it seems “highly 
unlikely” and that 150 patients are “too many to have 
time for, even if you’re working . . . a 24-hour shift.” 
(Id.) He also testified that he has treated a patient in 
20 seconds or less, but that he wouldn’t want to and 
that he could not do “an entire history and physical” 
in one minute. (Tr. VIII-114–15.) 

c.  CareFirst Audit 

CareFirst conducted two audits of DEC, which 
Sinagra supervised. (Tr. V-28–29, Sinagra.) For the 
first audit, CareFirst requested medical records for 
30 patients. (Tr. V-30, Sinagra.) CareFirst requested 
the records four times before it received them, and 
when they received the records, they were 
incomplete. (Tr. V-30–31, Sinagra.) A fax coversheet 
dated March 19, 2021 from FirstCall Medical Center 
states: “I’m new at this position of gathering patient 
records. If anything is missing please do not hesitate 
to contact me. I do apologize for the time it took to 
gather this information.” (Gov’t Ex. 401.) Sinagra 
testified that it appeared that “[p]ages were omitted 
during the fax process or weren’t printed in 
consecutive order.” (Tr. V-32; Tr. V-96 (Sinagra 
estimating that 40 percent of the pages were 
missing).) Miscoe testified that it was not proper to 
conduct an audit based on incomplete records. (Tr. 
IX-16.) 

The first audit was issued on April 28, 2021. (Gov’t 
Ex. 501.) The audit identified the following issues: (1) 
“Medical Records Documentation Standards”; (2) 
“Improper Coding”; and (3) “Service Not Rendered.” 
(Id.) Sinagra testified that the general finding of this 
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first audit was that DEC was “not adhering to 
medical policy in the provider contract[.]” (Tr. V-35.) 
The auditor determined that the more appropriate 
code was level 3. (Tr. V-108–13, Sinagra.) Sinagra 
testified that she agreed that she did not know 
whether the records would have supported the level 4 
claims DEC made. (Tr. V-127–28.) 

The Defendant testified that he was not aware of 
this audit until the Government produced it in dis-
covery in relation to the instant criminal case. (Tr. X-
144.) The audit report provides that DEC may submit 
a reconsideration request, but DEC did not submit a 
reconsideration request. (Tr. V-34, Sinagra.) 

The second audit was conducted after CareFirst 
“received a notification from CMS, Medicaid, outlin-
ing potential issues with coding and compliance to 
our Medicaid program.” (Tr. V-35, Sinagra.) The 
second audit was issued on March 8, 2022. (Gov’t Ex. 
502.) The “purpose of th[e] audit was to determine if 
the services billed by the office of Drs. Ergent Care 
and Dr. Ron Elfenbein, were submitted utilizing 
CareFirst’s established criteria (i.e. coding and/or 
supporting documentation).” (Id.) The issues ident-
ified in the audit included: 

ISSUE: CPT 99204 (Services prior to 2021) 
Office or other outpatient visit for the 
evaluation and management of a new pat-
ient, which requires three key components: 
A comprehensive history; A comprehensive 
examination; Medical decision making of 
moderate complexity. Typically, 45 minutes 
are spent face to face with the patient and/or 
family. (55 Claims) 
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The medical records provided by your office 
did not document the following: 

The documentation did not support a 
comprehensive history, a comprehensive 
examination or moderate complexity de-
cision making. The documentation sup-
ported an expanded problem focused his-
tory, an expanded problem focused ex-
amination and a straightforward med-
ical decision making; therefore 99202 is 
the appropriate code. 

ISSUE: CPT 99204 (Services after 2021) 
Office or other outpatient visit for the eval-
uation and management of a new patient, 
which requires a medically appropriate his-
tory and/or examination and moderate level 
of medical decision making. When using 
time for code selection, 45–59 minutes of 
total time is spent on the date of the 
encounter. (13 Claims) 

The medical records provided by your office 
did not document the following: 

The documentation did not support a 
medically appropriate history and/or ex-
amination and moderate level of medical 
decision making. Documentation did not 
specify the total time spent on the date 
of the encounter. The documentation 
supported a medically appropriate his-
tory and/or examination and straight-
forward medical decision making, 15–29 
minutes of total spent on the date of the 
encounter; therefore 99202 is the app-
ropriate code. 
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CareFirst reviewed a total of 68 instances for 
which CPT 99204 was billed. The docu-
mentation did not support the billing of 68 
instances. The total overpayment amount for 
the identified claims is $8,635.95. 

(Gov’t Ex. 502.) The audit report concluded similarly 
with respect to the established patient code (i.e., 
99214) and with respect to the level 5 claims for an 
established patient (i.e., 99215). (Id.) 

DEC submitted a reconsideration request through 
counsel. (Gov’t Ex. 517.) In it, DEC explained that 
the patient records reviewed in the audit meet the 
requirements for level 4 and level 5 visits. (Id.) DEC 
argued that level 2 is not correct, as the visits did not 
involve self-limited or minor problems, that COVID-
19 qualifies as an undiagnosed new problem with 
uncertain prognosis, and that, given the multiple lab 
results and data, level 4 or 5 would be appropriate. 
(Id.) The letter also noted that DEC apologizes for its 
failure to timely respond, as the audit did not reach 
the appropriate personnel. (Id.) 

Sinagra testified that it would not be out of the 
ordinary to have a one-level difference between cod-
ing in audits and that it would “be fair to say that 
auditors don’t necessarily make the same findings as 
to specific claims.” (Tr. V-150.) Sinagra testified that 
COVID-19 “could be” an undiagnosed new problem 
with uncertain prognosis, or that it could be 
straightforward. (Tr. V–171–72.) 

d.  DEC Employees 

Some former and current DEC employees testified 
that they were not comfortable with the level 4 
billing, while others testified that they were comfort-
able with billing at that level. 
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Cathy Raymond testified that she believed that the 

COVID-19 testing encounters should have been billed 
at a level 3. (Tr. IV-49.) Raymond testified that she 
expressed concerns about the coding to the Defendant 
multiple times. (Tr. III-84.) She explained that, while 
she did not raise concerns about level 4 coding in 
particular, she raised concerns about over-billing in 
general. (Tr. IV-49.) She explained that she was 
concerned about “over coding of office visits” and that 
she told the Defendant that “what [she was] seeing 
document-wise is not supporting” the “high-level 
office visits” and that she “need[s] to have a complete 
patient history entered, and it was not entered” and 
that “in order for us to be billing those high-level 
office visits, I need to have a complete history ent-
ered, and it was not entered.” (Tr. IV-6–7.) She also 
testified that she had “considered multiple different 
code options to see which one actually accurately 
described the service and which one would be 
compliant because we were in a rapidly changing 
regulatory environment.” (Tr. III-97, Raymond.) She 
explained that “the insurance regulations were very 
unclear as to coverage.” (Id.) 

Deborah Needle testified that she believed that the 
more appropriate code for an asymptomatic patient 
was a level 3 and that “[h]istorically, that was [her] 
feeling, but [she] had never lived through a pandemic 
before.” (Tr. IV-206–07.) Needle also testified that, 
prior to working at DEC, she did not have coding 
experience. (Tr. IV-134.) She explained that she “told 
[the Defendant] that [she] had questions and 
concerns” regarding his coding instructions. (Tr. IV-
139–40.) She also testified that she felt as though the 
Defendant was avoiding her, and explained that “it 
was a crazy . . . time” and that they were both busy. 
(Tr. IV-146.) Needle testified that she approached the 
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Defendant because she was concerned about coding, 
and he told her “to do what [she] felt was app-
ropriate” and she “asked him again what was app-
ropriate because we were in a pandemic” and she had 
“never practiced in a pandemic before.” (Tr. IV-151.) 
On cross-examination, however, she stated that she 
did not say that the Defendant told her to do what 
she felt was appropriate. (Tr. IV-200.) 

Steven Carroll testified that he believed that level 
4 appropriately described the patient encounters. (Tr. 
VIII-23.) He testified that the Defendant instructed 
providers to use level 4 coding, but that he did not 
feel any pressure to bill at a particular level. (Tr. 
VIII-22–23.) He testified that he reviewed sources of 
information and explained that “the AMA puts out 
CPT coding guidelines on medical decision making. A 
big one was in September of 2021, during the COVID 
crisis.” (Tr. VIII-22.) There were times when he 
would down-code from a level 4 to a level 3 when “it 
would get so busy, so hectic and chaotic, there may be 
documentation that is missing” such as vital signs. 
(Tr. VIII-23.) Carroll would consult with the 
Defendant and explain that there was missing 
documentation, which required Carroll to down-code 
the visit; the Defendant said: “That’s perfectly fine.” 
(Id.) 

Carroll also agreed that the following does not 
describe a level 4 visit: “You speak to patient and 
chart as you go. Very simple charting. Remember this 
is virtual and [the patient] is there for one reason 
only-to be tested. Goal is to get them seen and out 
quickly (we want them in and out of the tent in under 
5 minutes total). We are not there to solve complex 
medical issues, etc. . . Just to test them. ANY issues 
outside of that, refer them to Gambrills, their PMD, 
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or the ER (if they look bad).” (Gov’t Ex. 647; Tr. VIII-
40–41, Carroll.) Carroll was shown medical records of 
a patient who needed a test for work and who was 
coded as a level 4; the “Care Plan” indicates that a 
rapid test and a PCR test were done, that the rapid 
test was negative, and that the patient was asked to 
follow CDC guidelines and to monitor their vitals. 
(Tr. VIII-42.) Carroll agreed that this visit and two 
other similar visits for the same patient should not 
have been coded as level 4 visits. (Tr. VIII-43–44.) 
However, he testified that, at the time, he believed it 
was the appropriate coding. (Tr. VIII-44.) 

Suzanna Silva testified that the COVID-19 visits 
were typically level 4 visits because “the information 
that I would gather from the patient for the sub-
jective portion of the exam, meaning the history, 
review of systems, family history, and those sub-
jective portions, as well as the physical exam that I 
performed and the complexity of the decision making, 
was that of a level 4 visit.” (Tr. IX-106–107.) She 
believed that level 4 was appropriate for the COVID-
19 testing encounters. (Tr. IX-107.) She testified that 
she was not selecting level 4 because the Defendant 
told her to, but because of “the complexity of the 
decision making, the thoroughness of the physical 
exam, and the history taking.” (Tr. IX-107.) She did 
not feel pressure to code at a particular level. (Tr. IX-
108.) She explained that she “rarely” coded at a level 
3 and that she would only do so if it was “extremely 
straightforward, such as they simply needed a test 
for travel or work and were having absolutely no 
symptoms, I didn’t need to take time consulting with 
them, helping them with any concerns, then I might 
code those as a level 3.” (Tr. IX-110.) She testified 
that she “may have billed more 3s at Earleigh 
Heights given that my exam was more limited.” (Id.) 



83a 
e.  Defendant 

As discussed above, the Defendant testified that he 
determined that the coding levels were appropriate 
based on conversations with others. He also testified 
that, in the summer and fall of 2020, he reviewed the 
Novitas chart, which he had not previously reviewed 
but which Raymond gave to him. (Tr. X-113–14.) 
During his testimony, he walked through the Novitas 
chart to explain how he confirmed that the visits 
were appropriately coded. (Tr. X-113–31.) He exp-
lained that he understood COVID-19 to be an 
undiagnosed new problem with uncertain prognosis, 
testifying that “we don’t have a diagnosis. It’s 
undiagnosed. It’s a new problem. And it’s uncertain 
prognosis. People were dying, remember. The world 
was shut down. Because we didn’t know what the 
prognosis was. So in my mind, by definition, that 
meant COVID met that. Didn’t meet anything else.” 
(Tr. X-126–27.) 

During his testimony, he also walked through the 
2021 CPT Manual medical decision making chart. 
(Tr. X-134–36.) He explained that, in the “Number 
and Complexity of Problems Addressed at the 
Encounter” column, he believed that COVID-19 was 
an undiagnosed new problem with uncertain prog-
nosis and that, in the “Amount and/or Complexity of 
the Data to be Reviewed and Analyzed” column, he 
believed that the encounters met the “Moderate” 
level, because there were two tests given and one test 
was reviewed. (Id.) 

The Defendant also testified that he found an 
online scoring tool on the American Association for 
Professional Coders website (Def. Ex. 2-A), which he 
also used to assess the appropriate code. (Tr. X-140–
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41.) He explained that this also confirmed that level 4 
was the appropriate code. (Tr. X-141.) 

D.  Five Charged Encounters 

1.  A.H. – Count 1 

A.H.’s18 claim represents Count 1 of the Indict-
ment, with an office visit that occurred on March 25, 
2021 and was billed to Medicare on March 29, 2021 
as a 99204 visit. The Government called A.H. as a 
witness; the relevant provider did not testify at trial. 

A.H. testified that she received a COVID test at the 
Earleigh Heights location. (Tr. II-103.) She received a 
test because she “woke up that morning with a sore 
throat” and, although she “ha[s] allergies and often 
ha[s] a sore throat[,]” her “husband had recently been 
released from the hospital and sent to a rehab-
ilitation center” and she needed to confirm she did 
not have COVID before he came home. (Tr. II-103–
104.) She did not have other symptoms and had not 
been exposed to COVID. (Tr. II-104.) 

A.H. completed the registration material, and she 
described the encounter as follows: 

[T]hen she told me that she was going to 
swab each nostril and that I’d be receiving 
two phone calls, one that afternoon with the 
rapid test results and one in a few days with 
the laboratory test results. She asked me if I 
had any questions and I said no. And then 
she swabbed each of my nostrils and turned 
around to a table and did something that I 
couldn’t see for a few minutes. When she 

 
18  A.H. worked at CMS prior to retiring and had some 

familiarity with CPT codes. (Tr. II-102, A.H.) 
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finished, she turned around and said, you’re 
finished. I said, thank you, and I drove out. 

(Tr. II-106.) 

A.H. testified that her medical records did not 
accurately summarize her visit. (Tr. II-110.) For 
instance, the medical records include a “Physical 
Exam” section, which indicates that the “[p]hysical 
was limited by this being a virtual exam during 
COVID-19 global Pandemic. Vitals are found on 
scanned images/Pt demographic forms. I was able to 
view the patient over a HD camera and using an HD 
TV set-up they were able to see me as well.” (Gov’t 
Ex. 403.) A.H. testified that no one gave her a 
physical exam, that she did not recall speaking to 
anyone on camera, and that no one gave her the 
advice listed in the records. (Tr. II-109–10.) 

On cross-examination, A.H. was shown the 
“Patient Registration Form” in her records. (Gov’t Ex. 
403.) That document includes a list of symptoms, and 
the box for sore throat was checked. (Id.) The 
document also includes a “Medical History” section, 
and the boxes for diabetes, high blood pressure, and 
pulmonary disease/asthma were checked, while the 
box for heart disease was not checked. (Id.) A.H. 
agreed that she had these conditions, and that she 
probably provided this information when she was 
seen. (Tr. II-129.) Under “Reason for Testing” the box 
for “I have been exposed” was not checked, but a 
space for “Other” included “husband coming.” (Gov’t 
Ex. 403.) Finally, at the bottom of the document, 
there were handwritten notations, including: “T 
[temperature] 98.4”; “P [pulse] 86”; “O2 [oxygen 
saturation] 97”; “R [respiration] 16”; “Post meno.” 
(Id.) Despite these handwritten notations, A.H. 
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testified that no one took her temperature, pulse, 
oxygen saturation, or respiration. (Tr. 130–31.) 

A.H. testified that she received the result of her 
rapid test, which was negative, via a phone call. (Tr. 
II-110–111.) A few days later, she received the result 
of her laboratory test, which was also negative, also 
via a phone call that lasted about a minute. (Tr. II-
111.) A.H.’s medical records indicate, for that call: 

This patient is called today by me to check 
on them and discuss their COVID PCR 
results with them. We spoke at length over 
the phone about their PCR results and what 
that means for them. We also discussed  
their overall health and wellbeing. They had 
the rapid and PCR tests performed when 
they were seen in person . . . . I am also 
checking in on them to ensure they are doing 
well. In excess of 32 minutes since they were 
last seen by us, in person, was spent in total 
on such things as: coordinating their care, 
arranging for testing, testing, processing 
their samples, resulting their samples, char-
ting, communicating with the patient, 
communicating with the lab, answering 
questions, discussing options the patient has 
moving forward/continued quarantine and 
isolation/therapeutic options, etc. 

(Gov’t Ex. 403.) A.H. disagreed with the char-
acterization of this call in her medical records. (Tr. II-
112–13.) 

Later, A.H. received an explanation of benefits 
from Medicare. A.H. believed that the charges were 
“clearly a mistake” and she “called the number that’s 
shown on the explanation of benefits” which app-
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eared to be “in Maine.” (Tr. II-115.) A.H. explained 
that the person on the phone “told [her] that that’s 
just what we do.” (Tr. II-120.) A.H. then “found the 
website for reporting, reporting things to the Office of 
Inspector General, and I put everything in writing 
and submitted it.” (Tr. II-123.) 

Miscoe testified that A.H.’s visit was scored 
correctly as a level 4. (Tr. IX-7.) Further, Hill test-
ified that the care provided was medically necessary 
and was “reasonable, necessary, and prudent.” (Tr. 
VIII-102.) 

2.  D.M. – Count 3 

D.M.’s claim represents Count 3 of the Indictment, 
with an office visit that occurred on May 10, 2021 and 
was billed to Medicare on May 12, 2021 as a 99204 
level service. The Government called D.M. as a 
witness; the relevant provider did not testify at trial. 

D.M. recounted her visit to the Earleigh Heights 
location. She testified that she wanted a test because 
her mother-in-law was in a nursing home. (Tr. III-
69.) On cross examination, she was shown a Triage 
Form that she had signed and dated in which she had 
circled “I have been exposed” as her “Reason for 
Testing” and agreed that it was her signature at the 
bottom of the page. (Gov’t Ex. 404; Tr. III-74.) 

D.M. testified that she completed the registration 
paperwork and then was swabbed for the COVID-19 
tests. (Tr. III-67–68.) D.M. could not remember 
whether she was asked questions and she estimated 
that the encounter with the provider on the monitor 
lasted about five minutes. (Tr. III-69.) She testified 
that she tested negative, and that she received the 
results of the rapid test at the time of the encounter 
from the person who swabbed her nose and from the 
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person on the monitor. (Tr. III-70–71.) D.M. testified 
that did not believe she received the results of the 
PCR test. (Id.) She testified that she believed she 
“called the county or something” for the results of the 
PCR test, and that she did not remember that 
interaction. (Tr. III-71.) D.M.’s medical records 
indicate that: “Pt informed about negative COVID 19 
PCR. Denies acute complaints at this time. Unable to 
connect via video chat, waited 15+ minutes however 
unsuccessful. Communicated results via telephone.” 
(Gov’t Ex. 404.) D.M. agreed that this sounded 
accurate. (Tr. III-71–72, D.M.) 

Miscoe reviewed D.M.’s chart and concluded that it 
was appropriately scored as a 99204 visit. D.M.’s 
medical records indicate that she presented for a visit 
on May 10, 2021, that she was exposed to COVID-19, 
that she was not experiencing symptoms, that she 
received a rapid test and a PCR test, that the rapid 
test results were received on May 10, 2021, and that 
the PCR test results were received on May 11, 2021. 
He noted that the chart reflected that there was a 
positive COVID-19 contact, but that “we would 
assume that in any event.” (Tr. IX-3.) As he 
explained: 

[W]e have . . . the undiagnosed new problem 
because we don’t have a diagnosis yet con-
firmed with uncertain prognosis. And then 
in the second column, we have three points 
in category one, two unique tests ordered 
and one reviewed. So that gets us moderate 
in two of the three columns, so the overall 
decision making is moderate. And I believe 
this was a new patient evaluation, so it’s a 
99204. 
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(Tr. IX-4.) He also testified that the review of the 
tests did not need to occur in front of the patients in 
order to count for moderate level decision making; 
the test only needed to be reviewed that same day. 
(Tr. IX-7.) 

Further, Hill testified that the care provided was 
medically necessary and was “reasonable, necessary, 
and prudent.” (Tr. VIII-102.) 

3.  J.J. – Count 4 

J.J.’s claim represents Count 4 of the Indictment, 
with an office visit that occurred on March 2, 2021 
and was billed to CareFirst on March 5, 2021 as a 
99214 level service. The Government called J.J. as a 
witness; the relevant provider did not testify at trial. 

J.J. testified that she went to the Earleigh Heights 
location on March 2, 2021 to get a COVID test. She 
described the overall encounter as follows: 

You go up. You park. You wait in line. You 
have people coming out of a Conex box to 
hand you a clipboard that you write down all 
your information. You wait in line until they 
call you into a tent . . . . You have somebody 
come out, swab you, and they flip a TV 
monitor around to speak with – I’m guessing 
it’s some type of provider, to ask you a few 
questions. And then you leave. 

(Tr. V-4.) 

Her medical records indicated that “[p]atient is 
here to be tested due to an exposure to COVID-19.” 
(Gov’t Ex. 405 .) J.J. testified that she believed that 
“this incident was due to a work close contact.” (Tr. 
V-8.) Her records also indicate, on a hand-completed 
Triage Form, that she circled the following symp-
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toms: “nasal congestion”; “fatigue”; “headaches”; and 
“sweats.” (Gov’t Ex. 405.) It also noted that the 
“Reason for Testing” is “Symptoms” (rather than “I 
have been exposed”). (Id.) The Triage Form also 
indicates that she has pulmonary disease/asthma, 
and she testified that she has asthma. (Id.) Her 
medical records also include vitals—although she 
testified that no vitals other than her temperature 
were taken. (Id.) 

Miscoe reviewed J.J.’s chart and testified that 
99214 is the correct CPT code for the visit. (Tr. VIII-
200.) He noted that the chart includes the “chief 
complaint, history of present illness, review of 
systems” and that these are not “relevant to scoring 
of the level.” (Tr. VIII-195.) He explained that what is 
relevant is that the “patient is here to be tested due 
to an exposure to COVID-19.” (Id.) He further 
explained that “[e]xposed or not, I would still code it 
from a diagnostic perspective based on the reason for 
the encounter” because “[i]t’s COVID testing, so it 
would be suspected exposure even if wasn’t reported” 
and it would be coded with the ICD Z20.822 code for 
suspected contact with or exposure to COVID-19. 
(Id.) He explained that this is an “undiagnosed new 
problem with uncertain prognosis” which results in a 
“moderate” designation in the first column of the 
medical decision making chart. (Tr. VIII-197.) He 
explained that, because there were two diagnostic 
tests ordered—a rapid test and a PCR test—and 
because the results from one test—the rapid test—
were received the same day, this results in a 
“moderate” designation in the second column of the 
medical decision making chart. (Tr. VIII-195–198.) 
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Further, Hill testified that the care provided was 

medically necessary and was “reasonable, necessary, 
and prudent.” (Tr. VIII-102.) 

4.  S.T. – Count 5 

S.T’s claim represents Count 5 of the Indictment, 
with an office visit that occurred on April 19, 2021 
and was billed to CareFirst on April 28, 2021 as a 
99204 level service. The Government called S.T. as a 
witness; the relevant provider did not testify at trial. 

S.T. testified, in April 2021, she and her three 
children were tested because there was a COVID 
outbreak at their daycare. (Tr. IV-99.) She explained 
that someone took her temperature and put a device 
on her finger and that “they might have asked [] a 
few questions” but that she did not remember. (Tr. 
IV-101.) Next, “they would swab [] both nostrils” and 
then she “went up to see the doctor or the provider on 
the screen.” (Tr. IV-101.) She explained that the 
provider asked a few questions, such as “do you have 
any symptoms” and “why are you here.” (Tr. IV-101.) 
She explained that she spent “[f]ive, ten minutes” 
with the provider, which included the provider seeing 
her three children. (Tr. IV-101–02.) She explained 
that she had to “take them each [] out of their car 
seat to be able to see them on camera.” (Tr. IV-102.) 

S.T. testified that she received a rapid and a PCR 
test. (Tr. IV-102.) She believed she received the 
results of her rapid and PCR tests through “a chart 
that you could look at.” (Tr. IV-103.) S.T. testified 
that she spoke to someone on the phone when one of 
her daughters had tested positive and that the phone 
call lasted less than five minutes. (Id.) She testified 
that she did not believe she received a phone call 
about her test results. (Id.) With respect to the 
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results, S.T.’s medical records reflect that: “This 
patient is called today by me to check on them and 
discuss their COVID PCR results with them. We 
spoke at length over the phone about their PCR 
results and what that means for them. We also 
discussed their overall health and wellbeing.” (Gov’t 
Ex. 408.) S.T. testified that she did not recall that 
conversation. (Tr. IV-104.) The Government also 
introduced the medical records of S.T.’s children. 
(Gov’t Exs. 409, 410, 413.) The records reflect similar 
language to the language in S.T.’s records regarding 
the phone call. S.T. testified that she did not recall 
having any conversations about negative test results. 
(Tr. IV-107.) 

Miscoe testified that S.T.’s visit was scored 
correctly as a level 4 visit. (Tr. IX-7.) Further, Hill 
testified that the care provided was medically 
necessary and was “reasonable, necessary, and 
prudent.” (Tr. VIII-102.) 

5. W.R. – Count 2 

W.R.’s claim represents Count 2 of the Indictment, 
with an office visit that occurred on April 23, 2021 
and was billed to Medicare on May 3, 2021 as a 99204 
level service. W.R. is S.T.’s father, and S.T. testified 
regarding W.R.’s visit. In addition, the relevant 
provider, Wrona, also testified. 

S.T. testified that, after one of her children tested 
positive, her father W.R. was tested for COVID. (Tr. 
IV-107.) She explained that he was tested at Earleigh 
Heights and that the process was the same as the 
process she described for herself and her children, 
that the provider requested to see her father’s face, 
and that the time spent with the provider on screen 
was about five minutes. (Tr. IV-108.) 
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On direct examination, Wrona was asked whether 

she did the physical exam that was noted in W.R.’s 
medical record. (Tr. V-204.) She responded: “No, I did 
not do all of it. Some of it would be like, yes, they’re 
awake, alert, and that sort of thing. But when it says 
under ENT, i.e., ‘the pharynx is without exudates,’ I 
would not have seen that.” (Id.) She also testified 
that W.R. did not get out of the car, and was also 
asked: “What about the review of systems? Could you 
do a review of systems if the patient did not get out of 
the car?” to which she responded “Yes.” (Tr. V-204–
05.) W.R.’s medical records include a “Care Plan” 
which indicates that: “In this patient with possible 
Covid-19 exposure, [a] rapid Covid test was done and 
was negative, a confirmatory PCR Covid swab was 
sent. I’ve asked this patient to follow current CDC 
guidelines for infection and transmission control. 
Home quarantine pending results. Also advised 
patient to monitor AM and PM temps and respiratory 
symptoms. Rest, maintain good fluid hydration, 
Tylenol prn fever and body[ ]aches. If any symptoms 
of DOE, SOB, chest pain, palpitations, N, V, D, F/U 
with medical provider urgently. Full PPE was worn 
during encounter. All questions asked were ans-
wered.” (Gov’t Ex. 407.) Wrona agreed that this was a 
templated care plan and that it did not appear that 
she had made any modifications to the care plan. (Tr. 
V-205.) She also testified that she was likely not in 
PPE since this was a remote visit but that any error 
would have been inadvertent. (Tr. V-205; Tr. VI-54.) 

Miscoe testified that W.R.’s visit was scored 
correctly as a level 4 visit. (Tr. IX-7.) Further, Hill 
testified that the care provided was medically 
necessary and was “reasonable, necessary, and 
prudent.” (Tr. VIII-102.) 
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II.  Legal Standards 

A.  Federal Rule of Criminal Procedure 29 

Under Rule 29, “the court on the defendant’s 
motion must enter a judgment of acquittal for any 
offense for which the evidence is insufficient to 
sustain a conviction.” “Sufficiency-of-the evidence 
review involves assessment by the courts of whether 
the evidence adduced at trial could support any 
rational determination of guilty beyond a reasonable 
doubt.” United States v. Powell, 469 U.S. 57, 67 
(1984). 

The “critical inquiry” in determining whether a 
Rule 29 motion should be granted is “whether the 
record evidence could reasonably support a finding of 
guilt beyond a reasonable doubt.” Jackson v. 
Virginia, 443 U.S. 307, 318 (1979). As the Fourth 
Circuit has explained: 

[A] judgment of acquittal is appropriate when 
the evidence is so deficient that acquittal is 
“the only proper verdict.” Tibbs v. Florida, 457 
U.S. 31, 42 (1982). That is, if the evidence is so 
insufficient that no rational trier of fact could 
convict, the court should enter a judgment of 
acquittal. 

United States v. Rafiekian (“Rafiekian II”), 68 F.4th 
177, 186 (4th Cir. 2023). 

A defendant challenging the sufficiency of the 
evidence “bears a heavy burden.” United States v. 
Beidler, 110 F.3d 1064, 1067 (4th Cir. 1997) (citation 
and quotations omitted). “The Court reviews whether 
there is substantial evidence to support the jury 
verdict, meaning that . . . the record must demon-
strate a lack of evidence from which a jury could find 
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guilt beyond a reasonable doubt[.]” United States v. 
Tillmon, 954 F.3d 628, 637 (4th Cir. 2019) (quot-
ations, citations, and alterations omitted); see also 
United States v. Burgos, 94 F.3d 849, 862 (4th Cir. 
1996) (“[I]n the context of a criminal action, sub-
stantial evidence is evidence that a reasonable finder 
of fact could accept as adequate and sufficient to 
support a conclusion of a defendant’s guilt beyond a 
reasonable doubt.”). 

In determining whether to grant a judgment of 
acquittal, the court views the evidence and inferences 
therefrom in the light most favorable to the 
government. Rafiekian II, 68 F.4th at 186. Further, 
the jury, not the court, “weighs the credibility of the 
evidence and resolves any conflicts in the evidence 
presented” when such determinations need to be 
made. Burgos, 94 F.3d at 862. “Likewise, determ-
inations of credibility are within the sole province of 
the jury and are not susceptible to judicial review.” 
Id. at 863 (citation and quotations omitted). 

B.  Federal Rule of Criminal Procedure 33 

Rule 33 allows a district court to “vacate any 
judgment and grant a new trial if the interest of 
justice so requires.” “When the evidence weighs so 
heavily against the verdict that it would be unjust to 
enter judgment, the court should grant a new trial.” 
United States v. Arrington, 757 F.2d 1484, 1485 (4th 
Cir. 1985); see also United States v. Souder, 436 F. 
App’x 280, 289 (4th Cir. 2011) (“[T]he trial court may 
grant relief if it determines that the evidence—even 
if legally sufficient to convict—weighs so heavily 
against the verdict that it would be unjust to enter 
judgment.”). The “standard for jettisoning a jury 
verdict in favor of a new trial” is “demanding,” and 
courts must exercise their discretion to grant a new 
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trial “sparingly.” United States v. Millender, 970 F.3d 
523, 531–32 (4th Cir. 2020). 

There are important differences between a court’s 
decision to grant a Rule 29 motion and a court’s 
decision to grant a Rule 33 motion. “In assessing the 
former, the trial court must find that the evidence 
was legally insufficient to support the conviction (i.e., 
that no rational jury could have voted to convict on 
the government’s evidence); as to the latter, the trial 
court may grant relief if it determines that the 
evidence—even if legally sufficient to convict—weighs 
so heavily against the verdict that it would be unjust 
to enter judgment.” Souder, 436 F. App’x at 289. As 
the Fourth Circuit has explained: 

When the motion [for a new trial] attacks 
the weight of the evidence, the court’s 
authority is much broader than when it is 
deciding a motion to acquit on the ground of 
insufficient evidence. In deciding a motion 
for a new trial, the district court is not 
constrained by the requirement that it view 
the evidence in the light most favorable to 
the government. Thus, it may evaluate the 
credibility of the witnesses. 

Arrington, 757 F.2d at 1485. 

A “court may properly conclude that a new trial is 
warranted based on the ‘cumulative’ weight of the 
evidence rather than by separately rejecting each 
individual offer of proof by the government.” 
Rafiekian II, 68 F.4th at 187 (citing United States v. 
Campbell, 977 F.2d 854, 860 n.6 (4th Cir. 1992)). In 
addition, “disagreement with the jury’s inferences 
regarding the evidence can support the district 
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court’s decision to grant a new trial.” Rafiekian II, 68 
F.4th at 188. 

The Fourth Circuit has explained that “in determ-
ining whether a new trial is warranted, the district 
court—sitting as a thirteenth juror—conducts its own 
assessment of the evidence, unconstrained by any 
requirement to construe the evidence in the govern-
ment’s favor.” Rafiekian II, 68 F.4th at 186 (citations, 
quotations, and alterations omitted). However, this 
“thirteenth juror” language is tempered by the fact 
that “[m]erely believing that the case could have 
come out the other way is not enough to warrant a 
new trial.” Id. 

C.  18 U.S.C. § 1347 

The Government charged the Defendant with 
violating 18 U.S.C. § 1347, which provides: 

(a) Whoever knowingly and willfully executes, or 
attempts to execute, a scheme or artifice— 

(1)  to defraud any health care benefit program; 
or 

(2)  to obtain, by means of false or fraudulent 
pretenses, representations, or promises, any of 
the money or property owned by, or under the 
custody or control of, any health care benefit 
program, 

in connection with the delivery of or payment for 
health care benefits, items, or services, shall be 
fined under this title or imprisoned not more than 
10 years, or both. 

Thus, as the Court instructed the jury at trial, the 
Government was required to prove beyond a 
reasonable doubt that (1) “there was a scheme to 
defraud or a scheme to obtain money or property by 
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means of materially false or fraudulent pretenses, 
representations, or promises in connection with the 
delivery of or payment for health care benefits, items, 
or services”; (2) “the defendant knowingly and will-
fully executed or attempted to execute that scheme 
with the intent to defraud”; and (3) the “target of the 
scheme was a health care benefit program.” (See Tr. 
XI-128 (Jury Instruction 38).) Further, as the Court 
instructed the jury, the Government was required to 
prove, for each of the counts charged in the 
Indictment, that “the claim charged in that count . . . 
was false or fraudulent as to a material fact or 
matter.” (See Tr. XI-127 (Jury Instruction 39).) The 
Court explained that a “representation is fraudulent 
if it was falsely made with the intent to deceive.” (Id.) 

With respect to the first element, the Fourth 
Circuit has explained that, “[i]n considering whether 
there existed a scheme to defraud, we must look to 
the common-law understanding of fraud, which we 
have interpreted to include acts taken to conceal, 
create a false impression, mislead, or otherwise 
deceive in order to prevent the other party from 
acquiring material information.” United States v. 
Perry, 757 F.3d 166, 176 (4th Cir. 2014) (citations, 
quotations, and alterations omitted). Further, the 
Fourth Circuit has explained, in the context of a 
vagueness challenge to 18 U.S.C. § 1347(a)(2), that 
the provision “gives ample notice that criminal 
liability attaches to those who knowingly give a 
representation that could be shown to be objectively 
false about services performed for the purpose of 
obtaining money.” United States v. Janati, 237 F. 
App’x 843, 847 (4th Cir. 2007) (emphasis in original). 

With respect to the second element, “[t]he health 
care fraud statute requires a specific intent to 
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defraud[,]” id., which “may be inferred from the 
totality of the circumstances and need not be proven 
by direct evidence.” United States v. McLean, 715 
F.3d 129, 138 (4th Cir. 2013) (quotation marks 
omitted). 

There is no dispute regarding the third element, as 
both parties agreed that CareFirst and Medicare are 
health care benefit programs with the meaning of 18 
U.S.C. § 1347. 

III.  Analysis 

The crux of the Defendant’s argument is that the 
evidence was insufficient to establish that the level 4 
codes inaccurately described the patient encounters 
and that the jury therefore had no reasonable basis 
for concluding that the five charged counts 
constituted executions of a scheme. (See generally 
ECF No. 78.) Thus, the Defendant argues that he is 
entitled to an acquittal on all five counts. (Id. at 9–
31.) Alternatively, the Defendant argues that the 
evidence weighs so heavily against the verdict that 
he is entitled to a new trial. (Id. at 31–34.) The 
Government counters that it adduced sufficient 
evidence for the jury to find that the patient 
encounters were not level 4 encounters, and that the 
weight of the evidence does not merit a new trial. 
(See generally ECF No. 85.) 

The Court finds that the Government did not carry 
its burden to prove beyond a reasonable doubt the 
falsity of the level 4 billing, and finds that the 
evidence in this case was insufficient to establish, 
beyond a reasonable doubt, that the level 4 codes 
used to describe the five encounters that drew 
charges in the Indictment were false or fraudulent. 
The Court will therefore grant the Defendant’s 
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Motion for Judgment of Acquittal. The Court will also 
conditionally grant the Defendant’s alternative 
Motion for a New Trial. 

A.  The Government’s Theory 

The Indictment alleges that the Defendant 
executed a scheme to defraud by “submitting and 
causing the submission of false and fraudulent claims 
to Medicare, Medicaid, TRICARE, Commercial 
Insurers, and the HRSA COVID-19 Uninsured Pro-
gram for E/M Services during the COVID-19 
pandemic that were medically unnecessary, not 
provided as represented, and ineligible for reimburse-
ment.” (Indictment ¶ 29.) The Indictment further 
explains that the Defendant “required that the 
COVID-19 tests and the report of results be bundled, 
i.e., required to be billed in combination with more 
lucrative, but medically unnecessary, services, such 
as E/M Services, that were purportedly of a 30-
minutes or longer duration, or involving moderate or 
high levels of medical decision making, but did not in 
fact occur as represented.” (Id. ¶ 30.e.) It explains 
that the Defendant “instructed providers and other 
employees to bill the encounters as moderate 
complexity E/M Services even though such en-
counters did not occur as represented.” (Id. ¶ 30.f.) 

The five counts in the Indictment charge that, for 
five patients that were seen in March, April, and May 
of 2021, the Defendant “submitted and caused the 
submission of the [ ] false and fraudulent claims to 
Medicare and CareFirst Blue Cross Blue Shield for 
E/M Services that were medically unnecessary, not 
provided as represented, and ineligible for reimburse-
ment[.]” (Id. ¶ 31.) 
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The Government’s theory of fraud in this case was 

not a model of clarity. For instance, the Government 
presented no evidence at trial regarding the medical 
coding for payors other than Medicare and CareFirst 
despite the Indictment’s reference to false and 
fraudulent claims submitted by other payors. As the 
Court explained at trial, there was evidence that 
different insurance payors viewed coding differently, 
and thus, the Government was required to present 
evidence with respect to each relevant payor. (See Tr. 
VI-63–70.) The Government did not present any such 
evidence and, as a result, the Court did not allow the 
Government to present summary evidence regarding 
claims to payors other than Medicare and CareFirst. 
(Id. (the Court explaining that, in a criminal case, the 
“proof has to be on all fours all the way through” and 
that it was not “that close of a call”).) 

Further, although the Indictment refers to medic-
ally unnecessary services bundled with COVID-19 
tests and although the Government referred to “un-
necessary level 4 office visits” in its opening 
argument (Tr. I-27), the Government appears to have 
abandoned its medical necessity theory. For instance, 
in his briefing, the Defendant explains that the 
Government presented no evidence supporting the 
theory that the provider visits were not medically 
necessary. (ECF No. 78 at 10 n.8.) The Government 
does not respond to this argument at all, and does not 
even mention medical necessity in its briefing. (See 
generally ECF No. 85.) Further, at trial, during the 
Defendant’s Rule 29 motion after the close of the 
Government’s evidence, the Government likewise did 
not refute the Defendant’s arguments that the 
Government presented no evidence with respect to 
medical necessity. (See Tr. VII-107–08, Tr. VII-113–
17.) In any event, the Court finds that the 
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Government presented no evidence with respect to 
the issue of medical necessity. 

As crystallized at trial and by the parties’ briefing, 
the Government’s theory of the Defendant’s fraud-
ulent scheme with respect to the five charged counts 
was that the Defendant billed for level 4 services 
when some lower level of service was provided. This 
practice is also known as “upcoding.” As the Govern-
ment explains in its briefing, “[b]y instructing his 
providers to code every COVID-19 testing patient for 
a level 4 office visit in addition to the COVID-19 test, 
the Defendant was telling Medicare and other 
insurers that every patient was receiving an ‘office or 
other outpatient visit for the evaluation and 
management of a [new or existing] patient, which 
requires a medically appropriate history and/or ex-
amination and moderate level of medical decision 
making.’” (ECF No. 85 at 5.) As the Defendant 
explains, “[t]he sine qua non of the alleged scheme 
was [] that the codes did not describe the services” 
and “[e]vidence from which the jury could find that 
the codes were wrong was therefore essential; 
without it, the jury could not convict.” (ECF No. 78 at 
10; see also Tr. VI-66 (the Court explaining that “the 
Government seems to accept the premise that there 
is a threshold requirement to demonstrate a misap-
plication of codes in order for the defendant to be 
guilty as charged”).) 

It follows that, to prove the scheme, the Govern-
ment was required to prove beyond a reasonable 
doubt that the level 4 coding was false. As noted 
above, the Court instructed the jury that the 
Government was required to prove, for each of the 
charged counts, that “the claim charged in that count 
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. . . was false or fraudulent as to a material fact or 
matter[.]” (See Tr. XI-127 (Jury Instruction 39).) 

B.  Proof Required 

The Court pauses here to address the Govern-
ment’s argument that “[t]he jury could reasonably 
infer that the claims were false because the evidence 
of the Defendant’s intent showed that he intended to 
submit false claims.” (ECF No. 85 at 16–17.) This 
argument improperly collapses two of the three 
elements the Government was required to prove 
beyond a reasonable doubt. In many cases, there will 
of course be overlap in the evidence the Government 
uses to prove the existence of a scheme and a 
defendant’s intent to defraud. However, the Govern-
ment is required to prove beyond a reasonable doubt 
each element of the crime. In re Winship, 397 U.S. 
358, 364 (1970) (explaining that “the Due Process 
Clause protects the accused against conviction except 
upon proof beyond a reasonable doubt of every fact 
necessary to constitute the crime with which he is 
charged.” (emphasis added)). This is a bedrock 
principle of criminal law, and proof of the 
Defendant’s subjective intent cannot stand in for 
proof of falsity. The Government’s argument is 
perilously close to advocating for a conviction to 
stand based on the Defendant’s mens rea alone. 

In this case, proving every element of the crime 
includes proving beyond a reasonable doubt both the 
Defendant’s specific intent to defraud and the 
existence of a scheme to obtain money by means of 
materially false or fraudulent pretenses. See United 
States v. Bajoghli, 785 F.3d 957, 962, 964 (4th Cir. 
2015) (explaining that “[a] ‘scheme to defraud’ is [ ] 
an element of the offense” and that “[t]he government 
has the burden of proving a scheme to defraud and 
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[the defendant’s] knowing and willful conduct in 
executing the scheme” (emphasis omitted)); (Tr. XI-
125–28 (Jury Instructions 39 and 40 explaining that 
“[t]he first element that the government must 
establish beyond a reasonable doubt is that there was 
a scheme to defraud or a scheme to obtain money or 
property by means of materially false or fraudulent 
pretenses, representations, or promises” and that 
“[t]he second element that the government must 
establish beyond a reasonable doubt is that the def-
endant knowingly and willfully executed or attempt-
ed to execute that scheme with the intent to 
defraud”).)19 

Here, there is little question that the appropriate 
CPT code for the patient encounters in this case is 
ambiguous, as discussed in greater detail below. 
Terms like “moderate” or “undiagnosed new problem 
with uncertain prognosis” in this context are 
unfamiliar to a lay person and are subject to various 
meanings. This case therefore presents difficult 
questions: where the guidance is ambiguous, what 
does it mean for a statement to be “false or 
fraudulent” beyond a reasonable doubt? At what 
point is a representation “objectively false”? 

To answer these questions, the Court finds 
guidance in the opinion deciding United States v. 
Harra, which is reported at 985 F.3d 196 (3d Cir. 
2021). That case involved ambiguous reporting 
requirements regarding reporting past due loans. Id. 
at 205–06. The court held that “to prove falsity 
beyond a reasonable doubt” in the context of an 
ambiguous reporting requirement, “the Government 

 
19  The parties included these instructions in their Joint 

Proposed Jury Instructions. (ECF No. 34 at 33–34.) 
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must prove either that its interpretation of the 
reporting requirement is the only objectively reason-
able interpretation or that the defendant’s statement 
was also false under the alternative, objectively 
reasonable interpretation.” Id. at 204. In so doing, 
the court rejected the government’s argument that 
“the Government’s burden as to falsity is simply to 
prove that a defendant understood an ambiguous 
reporting requirement to mean what the Government 
says it means and, in light of that meaning, intended 
to lie.” Id. at 211. “In the false statement context, 
because falsity and knowledge are distinct elements, 
this means the Government must prove a statement 
was false beyond a reasonable doubt, regardless of 
the defendant’s subjective intent to lie.” Id. The court 
explained that it was “guided by [a] due process 
principle: the requirement that potential defendants 
be given ‘fair warning’ of what conduct could give rise 
to criminal liability” and that such principles “apply 
with equal force when a defendant is criminally 
charged as a result of noncompliance with agency 
regulations or guidance.” Id. at 212–13. 

The court went on to conclude that the reporting 
requirement was ambiguous and that the govern-
ment had not carried its burden of “proving beyond a 
reasonable doubt that either the alternative inter-
pretation was unreasonable or that Defendants’ 
statements were false even under that alternative 
and reasonable interpretation.” Id. 219–20. The court 
explained that “other than relying on the purported 
‘ordinary meaning’ of ‘contractually past due,’ the 
Government offer[ed] no evidence that [the defend-
ant’s] interpretation is unreasonable—which it must 
in order to meet its burden to prove falsity.” Id. at 
220 (emphasis in original); see also id. at 220 n.18 
(“Had the Government, for example, offered evidence 
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that ‘contractually past due’ was an industry term of 
art with a widely accepted meaning, it may have been 
able to convince a jury that the alternative inter-
pretation was unreasonable . . . . But in the absence 
of any such evidence, there was insufficient evidence 
from which a jury could conclude that the Govern-
ment’s interpretation is the only reasonable reading 
of the reporting requirement.”). The court ultimately 
vacated the convictions based on the purportedly 
false statements, and ordered a new trial on other 
counts—including a securities fraud count, which has 
similar elements to 18 U.S.C. § 1347—because those 
counts rested on an alternative theory of liability. 

Other circuit courts have concluded similarly. See, 
e.g., United States v. Migliaccio, 34 F.3d 1517, 1525 
(10th Cir. 1994) (“In cases arising under 18 U.S.C.  
§ 1001, which criminalizes making false statements 
to a government agency, the government bears the 
burden to negate any reasonable interpretations that 
would make a defendant’s statement factually correct 
where reporting requirements are ambiguous . . . . 
This reasoning applies equally well to the false 
statement element of mail fraud. It necessarily 
follows that, where the evidence supports a defend-
ant’s position, the jury must be instructed concerning 
reasonable interpretations of ambiguous require-
ments and the government’s ensuing burden.”); 
United States v. Whiteside, 285 F.3d 1345, 1351 (11th 
Cir. 2002) (“In a case where the truth or falsity of a 
statement centers on an interpretive question of law, 
the government bears the burden of proving beyond a 
reasonable doubt that the defendant’s statement is 
not true under a reasonable interpretation of the 
law.”); United States v. Prigmore, 243 F.3d 1, 17–18 
(1st Cir. 2001) (“[T]here has been no crime if the 
statements were not false . . . under an objectively 
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reasonable interpretation of the law imposing the 
duty.”); United States v. Johnson, 937 F.2d 392, 399 
(8th Cir. 1991) (“[T]he government must negative any 
reasonable interpretation that would make the 
defendant’s statement factually correct.” (quoting 
United States v. Anderson, 579 F.2d 455, 460 (8th 
Cir. 1978))). And while the Fourth Circuit has taken 
a slightly different approach when reviewing a 
perjury conviction, it was on facts that were readily 
distinguishable from the case at bar.20 The Court 

 
20 In United States v. Sarwari, 669 F.3d 401 (4th Cir. 2012), 

the Fourth Circuit explained in a footnote that “[m]ore than 
thirty years ago, we suggested, in dicta, that a false statement 
conviction ‘could not stand’ if a defendant’s statement accords 
‘with a reasonable construction’ of the information sought.” Id. at 
407 n.3 (citing United States v. Race, 632 F.2d 1114, 1116 (4th 
Cir. 1980)). The Fourth Circuit went on to explain that, “[g]iven 
the clarity and narrowness of the Bronston defense, we must 
disavow the Race dicta.” Id. The Bronston defense refers to the 
“literal truth” defense whereby an individual cannot be convicted 
of perjury when the allegedly false statement was “literally true 
but not responsive to the question asked and arguably 
misleading by negative implication.” See Bronston v. United 
States, 409 U.S. 352, 353 (1973). The Race dicta provided that 
defendants could not be convicted of making a false statement 
where the statement “may be said to be accurate within a 
reasonable construction of the contract” and that “this is so 
because one cannot be found guilty of a false statement under a 
contract beyond a reasonable doubt when his statement is within 
a reasonable construction of the contract.” Race, 632 F.2d at 
1120. 

Sarwari does not foreclose the Court’s reliance on Harra in 
this case. In Sarwari, the defendant was convicted of willfully 
and knowingly making a false statement on a passport 
application in violation of 18 U.S.C. § 1542 when he indicated 
that he was the applicants’ father, but was actually their 
stepfather. Sarwari, 669 F.3d at 404. The Fourth Circuit 
concluded that Bronston did not apply because the defendant’s 
statements were not “undisputedly literally true.” Id. at 406–07. 
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The court explained that, where a question is “fundamentally 
ambiguous,” there can be no false statement prosecution, but 
that where a question is “susceptible to multiple interpretations, 
and a defendant’s answer is true under one understanding of 
the question but false under another, the fact finder determined 
whether the defendant knew his statement was false.” Id. at 
407. The court explained that requesting identification of a 
child’s “father” is “possibly ambiguous” but concluded that the 
jury could have concluded beyond a reasonable doubt that the 
defendant “understood the inquiry made by the passport 
application as the Government itself did and answered the 
question posed—identification of the children’s father—falsely.” 
Id. at 410. 

The facts in Harra are more closely analogous to the facts in 
this case. In Sarwari, the Court assessed a “possibly ambig-
uous” question: was the defendant the applicants’ father or not? 
He was not, and the court concluded that the jury determined 
that the defendant had understood the question and answered 
it falsely. It is rarely conceptually difficult for a factfinder to 
determine whether the answer to a straightforward yes-or-no 
question is literally true. Here, by contrast, the truth or falsity 
of the Defendant’s selection of the level 4 billing codes turns not 
on whether the Defendant reasonably interpreted a single yes-
or-no question, but on the reasonableness of the Defendant’s 
interpretation of a raft of complex and constantly shifting 
guidance and regulations. Resolving the truth or falsity in this 
context is a more challenging endeavor, and a conviction cannot 
lie on the basis of the Defendant’s subjective understanding of 
the regulations alone, in the absence of evidence showing that 
that interpretation was objectively unreasonable. And in any 
event, in this case, as discussed in more detail below, the 
coding guidance is unquestionably ambiguous. 

Further, as the Harra court also noted, Sarwari was decided 
in the context of a false statement involving a passport 
application form, and discussed scienter, rather than falsity, the 
element on which the Government stumbles in this case. See 
Harra, 985 F.3d at 214 n.13 (explaining that the Fourth Circuit 
has “suggested, in [a] false statement case[] involving app-
lication forms, that as long as there is sufficient evidence that 
the Government and the defendant had the same meaning in 
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finds that the Government was required to prove that 
the Defendant’s interpretation of the coding guidance 
was not reasonable. 

C.  Rule 29 

The principal thrust of the Government’s argument 
with respect to whether the level 4 billing was false is 
that common sense dictates the result in this case. 
However, this case is not just about common sense. 
Rather, it is about a complex set of rules—as con-
tained in the CPT Manual and related guidance—and 
the extent to which the Defendant complied with 
those rules. There can, of course, be no crimes if the 
Defendant complied with those rules. 

Specifically, with respect to the five charged 
counts, the Defendant’s conviction depends on 
whether billing those patient visits as level 4 visits 
complied with the 2021 CPT Manual and other 
guidance in effect at the time. It was therefore 
essential that the Government present evidence that 
would allow a reasonable jury to conclude that billing 
these visits as level 4 visits was false beyond a 
reasonable doubt. The Government did not carry its 
burden, and no reasonable jury could have so 
concluded. 

 

 

 

 

 
mind, the prosecution has satisfied its burden to prove falsity” 
but that this case “do[es] not grapple with falsity at all—only 
with scienter.”). 
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1. The CPT Manual and COVID-19 Coding 

Guidance are Ambiguous21  

The Court first addresses the Government’s 
argument that the CPT Manual is “written in 
English” and that billing the COVID-19 testing visits 
as level 4 visits does not comport with a “common-
sense reading of the CPT Code and its accompanying 
resources.” (ECF No. 85 at 9.) The jury was, of course, 
entitled to rely on its common sense in rendering its 
verdict. See Huffington v. Nuth, 140 F.3d 572, 583 
(4th Cir. 1998) (explaining that “a jury may properly 
rely on their common sense” (citation and quotations 
omitted)). Indeed, the Court instructed the jury to do 
just that. (See, e.g., Tr. XI-108 (Jury Instruction 14 

 
21 The Court does not suggest that an 18 U.S.C. § 1347 charge 

premised on a violation of the CPT manual is impermissibly 
vague. The Court recognizes that the Fourth Circuit has 
addressed vagueness challenges to 18 U.S.C. § 1347 by relying 
on the statute’s mens rea requirement. See McLean, 715 F.3d at 
137 (“[T]he statute’s mens rea requirement mitigates any 
ambiguity arising from the lack of clear medical guidance” and 
“[the defendant] could only be convicted if the government 
proved beyond a reasonable doubt that he acted ‘knowingly and 
willfully’ to defraud insurers, which necessarily entails proof 
that he knew the [certain medical procedures] were unnec-
essary.”); see also Janati, 237 F. App’x at 847 (“The health care 
fraud statute requires a specific intent to defraud . . . and the 
indictment charged that the Janatis knowingly misrepresented 
that Dr. Janati had performed services that qualified for billing 
at the Code 99215 level. Any opacity of the CPT manual would 
have to be so great that one could not know the proper code and 
therefore could not knowingly record an improper code. But 
then, the Janatis’ vagueness challenge would be no more than a 
challenge to the sufficiency of the evidence of their mental 
states.” (emphasis in original)). These cases focus on the mens 
rea required under 18 U.S.C. § 1347 in the context of vagueness 
challenges, and do not specifically address the threshold issue of 
falsity. 
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explaining that “[y]ou infer on the basis of reason and 
experience and common sense from an established 
fact . . . the existence or the nonexistence of some 
other fact[.]”).) 

However, in the context of this complex medical 
coding framework, the jury could not only rely on its 
common sense. Rather, the jury in this case had to be 
given tools to aid in decoding that complicated 
framework. Coding in this context is beyond the ken 
of a layperson, no matter their common sense. In 
other words, lay jurors asked to interpret and apply 
the specialized CPT codes relevant here required 
input—in the form of evidence, expert or otherwise—
to augment and inform their common sense. Without 
such input, the jury was left to impermissibly 
speculate about what a level 4 visit required and, 
consequently, whether the Defendant’s statements 
that the COVID-19 testing visits were level 4 visits 
were false. In short, the Government cannot merely 
point to the plain English meaning of terms in the 
CPT Manual and argue that the level 4 coding did 
not comport with common sense. 

a.  The CPT Manual 

As explained above, to qualify as a level 4 visit, a 
visit must meet the thresholds in two of the three 
columns in the below chart. 
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*Note: arrows, boxes, and “x2” supplied to 
illustrate. 

Thus, a level 4 visit includes one at which the patient 
(1) presented with “1 undiagnosed new problem with 
uncertain prognosis” (i.e., the third bullet in the first 
column above) and (2) received two unique tests and 
for whom the provider reviewed the results of one 
test (i.e., the “Category 1” section of the second 
column). 

To determine whether a particular patient visit 
qualified as a level 4 visit, the jury was required to 
apply the terms “moderate level medical decision 
making” and “undiagnosed new problem with uncert-
ain prognosis” to the COVID-19 testing visits that 
occurred at DEC. The Government argues that the 
CPT Manual is “written in English” (ECF No. 85 at 9) 
and, during its closing argument, it argued that “the 
defendant’s going to . . . try to explain to you why 
words written in English don’t mean what you think 
they mean.” (Tr. XI-15.) However, the term 
“moderate level medical decision making” simply 
does not retain its plain English meaning in the 
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medical coding context. The Government’s own 
expert witness agreed that “determining the comp-
lexity of medical decision making” is “not just 
something that a coder or provider determines based 
on the words” in the CPT Manual. (Tr. I-191, 
Quindoza.) 

Rather, per the 2021 CPT Manual, medical dec-
ision making “is defined by three elements”: “[t]he 
number and complexity of problem(s) that are add-
ressed during the encounter”; “[t]he amount and/or 
complexity of the data to be reviewed and analyzed”; 
and “[t]he risk of complications and/or morbidity or 
mortality of patient management decisions[.]” (2021 
CPT Manual at 14.) The 2021 CPT Manual provides 
a chart that “is a guide meant to assist in selecting 
the level of MDM[.]” (Id. at 15.) There was no 
testimony or other evidence presented at trial that 
suggested that providers were not to use this 
definition of medical decision making or this chart to 
guide their coding decisions. 

The chart, in turn, uses various terms—many of 
which would be unfamiliar to a lay person—to define 
the levels of medical decision making. As relevant to 
the charges in this case, the chart provides that a 
visit involves “moderate” medical decision if a patient 
presents with “1 undiagnosed new problem with 
uncertain prognosis” and if the visit includes “[a]ny 
combination of 3 from the following: Review of prior 
external note(s) from each unique source; Review of 
the result(s) of each unique test; Ordering of each 
unique test; Assessment requiring an independent 
historian(s)[.]” (2021 CPT Manual at 16.) The Manual 
specifies that “[e]ach unique test . . . is counted to 
meet [the] threshold number.” (Id. at 14.) There was 
no evidence presented at trial to suggest that ord-
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ering two COVID-19 tests and reviewing the results 
of one of those tests does not meet this threshold. 
Indeed, it would seem that this falls squarely within 
the thresholds based on the description in the CPT 
Manual. 

The term “undiagnosed new problem with uncert-
ain prognosis” is defined as “[a] problem in the diff-
erential diagnosis that represents a condition likely 
to result in a high risk of morbidity without treat-
ment. An example may be a lump in the breast.” 
(2021 CPT Manual at 13.) “Morbidity” is defined as: 
“[a] state of illness or functional impairment that is 
expected to be of substantial duration during which 
function is limited, quality of life is impaired, or there 
is organ damage that may not be transient despite 
treatment.” (Id. at 14.) There is no definition of 
“differential diagnosis” in the CPT Manual, and none 
was provided by any witness. 

There cannot be any serious dispute that selecting 
the correct CPT code in this context is somewhat 
ambiguous. The Government itself, in its closing 
argument, explained to the jury that “you may be 
asking yourself, what [code] should have been billed 
in [these] cases, and the good news for you is you 
don’t have to figure that out. You don’t have to decide 
if it’s a 3 or a 2 or a 1. The only thing you have to 
decide is that Dr. Elfenbein intended to get money 
that he wasn’t entitled to and that these visits, 
including our five count beneficiaries, were not a 
level 4.” (Tr. XI-28.) The Court of course understands 
the Government’s point in making this argument was 
that, whatever the correct code, it was certainly not a 
level 4. However, the argument also reflects a critical 
point: that there is ambiguity in assigning the correct 
code. This point was also reflected in Sinagra’s 
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testimony, when she explained that auditors do not 
necessarily make the same findings with respect to 
claims, and that it would not be out of the ordinary to 
have a one-level difference between coding in audits. 
(Tr. V-150.) 

Given the foregoing, while the Government is 
correct that the CPT Manual is literally written in 
English, it strains logic to suggest that a jury could 
rely on common sense to understand under what 
circumstances a patient encounter could qualify as a 
level 4 visit. Where terms have been defined in such 
a specific manner in such a specific context, the 
Government cannot then urge that the jury should 
apply a plain-English understanding to the terms. 
Rather, the Government had to present evidence 
from which a reasonable juror could come to under-
stand these terms and how they are applied in the 
medical coding arena. 

b.  The COVID-Specific Guidance 

This ambiguity was particularly acute in the 
context of the COVID-19 pandemic. (See, e.g., Tr. IX-
19 (Miscoe testifying that “COVID was something 
that was unprecedented, that we’d never seen before 
in health care, even from a coding perspective . . . and 
the system wasn’t prepared for it.”).) However, the 
COVID-specific guidance fares no better in terms of 
providing a clear answer in this case. 

Guidance from 2020 provided that the full 
spectrum of E/M codes were available to providers to 
be billed for COVID-19 testing (i.e., levels 1 through 5 
were available) for in-office and telehealth visits. 
(Gov’t Ex. 919.) Neither coding expert was asked to 
opine on the circumstances under which each code 
might be appropriate. The only person who testified 
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about this guidance was the Defendant, who testified 
that he understood level 4 to apply to the patient 
encounters based on the relevant guidelines. (Tr. X-
167, Elfenbein.) 

Guidance from 2020 also provided that “for the 
duration of the [public health emergency], we will 
recognize physician and NPP [non-physician prov-
ider] use of CPT code 99211 . . . to bill for a COVID-
19 symptom and exposure assessment and specimen 
collection provided by clinical staff incident to their 
services.” (May 8, 2020 Interim Final Rule, Def. Ex. 
219; see also id. (explaining that “[i]n cases where the 
specimen is collected during a visit where the face-to-
face interaction only involves clinical staff of the 
billing professional . . . these services are generally 
reported using CPT code 99211”).)22 

 
22  The Government also presented a document from the 

Maryland Local Health Department Billing Manual. (Gov’t Ex. 
931.) That document indicated that “[i]n the IFR, CMS clarifies 
that it will allow the use of CPT code 99211 . . . for COVID-19 
assessment and specimen collection by a physician, qualified 
health care professional, or clinical staff for new or established 
patients for the duration of the PHE.” (Id.) The only testimony 
clarifying this document was from Miscoe, who testified that the 
“guidance, of course, doesn’t control how we evaluate Medicare 
claims or how we would evaluate CareFirst claims” and that it 
only applied to “claims subject to the guidance of the Maryland 
Department of Health.” (Tr. IX-55–56.) The following discussion 
occurred at sidebar regarding this document: 

[Counsel for Defendant]: . . . Now that I’ve looked 
more closely at it, first of all, he’s not accurately 
characterizing the CMS. What he is characterizing is 
the Maryland Local Health Department’s billing 
manual. This is a Medicaid billing manual. It has 
nothing to do with Medicare or CareFirst. 

The Court: Well, you let it in. What do you want me to 
do about it now? I would have sustained your 
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The only person who explained what this guidance 

meant was Miscoe. He testified that Medicare gen-
erally does not pay for specimen collection, and this 
rule permitted the use of the 99211 code for that 
purpose. (Tr. IX-88–89.) He testified that this code 
did not apply when a provider was involved, and that 
the code applied when only “ancillary staff”—such as 
medical assistants—were involved, but not when a 
qualified health care practitioner was involved in the 
patient encounter. (Id.; see also Tr. IX-48 (Miscoe 
explaining that the key language in this guidance is 
the reference to clinical staff).) 

The Government suggested at trial that 99211 was 
the correct code for the DEC visits. (See, e.g., Tr. XI-
89–90 (Government’s closing argument).) However, 
this argument is not supported by the evidence pres-
ented at trial. For instance, Quindoza testified as 
follows regarding the 99211 code: 

Q. Did CMS issue guidance on what code 
could be used for Medicare for assessment 
and specimen collection for COVID tests? 

A. Yes, sir, it did. 

. . . 

Q. What code did CMS identify for those 
services?  

A. It would be code 99211. 

 
objection, but you admitted it. So it’s a problem for 
redirect. 

(Tr. IX-55.) The Government, apparently recognizing the 
irrelevance of this document, does not cite to it in its briefing. 
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Q. And if we can bring up Government’s 
Exhibit 118.23 What is the definition of CPT 
code 99211? 

A. All right. It says, may not require the 
presence of a physician or other qualified 
health care professional. Usually the pres-
enting problems are minimal. Typically, five 
minutes are spent performing or supervising 
these services. 

Q. And is this the code that Medicare 
specified for COVID-19 assessment and spec-
imen collection by a physician, qualified 
health care professional, or clinical staff for 
both new and existing patients? 

A. Yes. 

(Tr. I-102.) Even viewing the evidence in the light 
most favorable to the Government, this exchange is, 
at best, confusing. It is at worst misleading. The 
Government did not use any of the guidance itself—
which states that it applies to COVID-19 testing 
incident to a physician’s services—in questioning 
Quindoza. Yet the Government omitted this critical 
point. Further, on cross-examination, Quindoza ad-
mitted that he was unaware of much of the COVID-
specific guidance prior to testifying, which included 
guidance relating to the 99211 code. (See Tr. II-32 
(Quindoza testifying that he was not aware of 
Defendant’s Exhibit 214, which provided that 
“[p]hysicians and NPPs [non-physician providers] 
must use CPT code 99211 to bill for a COVID19 
symptom and exposure assessment and specimen 

 
23 This exhibit is not the guidance relating to 99211, it is a 

summary document created by Quindoza that provides the CPT 
codes and definitions. 
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collection provided by clinical staff (such as 
pharmacists) incident to the physician’s or NPP’s 
services.”); see also Tr. II-45 (Quindoza testifying that 
he was not aware of Defendant’s Exhibit 233, in 
which CMS and the CDC announced that “payment 
is available to physicians and health care providers to 
counsel patients, at the time of [COVID-19] testing, 
about the importance of self-isolation after they are 
tested and prior to the onset of symptoms” and that 
“CMS will use existing [E/M] payment codes to 
reimburse providers”).) 

2.  The Evidence Presented at Trial Did Not 
Establish the Falsity of the Level 4 
Coding Beyond a Reasonable Doubt and 
No Reasonable Juror Could So Conclude 

Given the complexity and ambiguity of the CPT 
Manual and related guidance, the Government was 
required to provide the jury with evidence that would 
allow the jury to determine—beyond a reasonable 
doubt—that the level 4 billing for the charged counts 
was false. The Government did not meet its burden. 
The Government introduced very little expert 
evidence at trial related to the CPT Manual and 
related guidance, what the terms in the CPT Manual 
mean, and how they related to the charges in this 
case. The Government also did not present sufficient 
lay person evidence to overcome this deficiency. 

a.  Expert Testimony Did Not Establish 
Beyond a Reasonable Doubt that the 
Level 4 Coding was False 

In “upcoding” cases such as this one, the Govern-
ment generally introduces expert testimony reg-
arding the falsity of the coding decisions. See, e.g., 
United States v. Sharp, 400 F. App’x 741, 744 (4th 
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Cir. 2010) (“[The medical coding and billing expert] 
testified that she reviewed the office visit progress 
notes maintained by [the defendant] and determined 
that [the defendant’s] billings were not supported by 
the documentation.”); United States v. Janati, 237 F. 
App’x 843, 847 (4th Cir. 2007) (“The government’s 
expert testified at trial that none of the charged visits 
came ‘even close’ to warranting the Code 99215 
billing level.”); United States v. Martinez, 588 F.3d 
301, 316 (6th Cir. 2009) (“[The Government’s expert 
witness] testified that he reviewed the bills [the 
defendant] submitted and his patient files . . . and 
concluded that the billing was ‘not appropriate in any 
fashion’ and that the procedures claimed in the 
billing were ‘not medically necessary in any way.’”); 
United States v. Canon, 141 F. App’x 398, 405 (6th 
Cir. 2005) (“[O]ne of the government’s expert 
witnesses [ ] testified that she had reviewed [the 
defendant’s] patient records for the dates listed in the 
indictment and that the documentation did not 
support [his] use of the 99214-25 billing code on those 
dates.”). In fact, “[m]edical billing and coding experts 
have been used for this purpose without dispute in 
the Fourth Circuit.” Sharp, 400 F. App’x at 747; see 
also United States v. Janati, 374 F.3d 263, 271–72 
(4th Cir. 2004) (noting that medical coding experts 
are used “to determine whether . . . documentation 
supports . . . billings under [the] CPT”). 

This makes good sense, as “[t]he ordinary juror is 
not expected to have knowledge regarding CPT 
codes[.]” Counts v. Pollock, Civ. No. 18-1072-J-39JBT, 
2020 WL 5534444, at *3 (M.D. Fla. Aug. 21, 2020); 
see also Thompson v. Brisk Transp., LP, 401 F. App’x 
826, 828 (4th Cir. 2010) (“[E]xpert testimony is 
necessary in cases in which the conclusions to be 
drawn by the jury depend on the existence of facts 
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which are not common knowledge.” (citation and 
quotations omitted)); cf. United States v. Offill, 666 
F.3d 168, 175 (4th Cir. 2011) (explaining, in a 
securities fraud case, that “the specialized nature of 
the legal regimes involved in this case and the 
complex concepts . . . , and specific regulatory 
practices make it a typical case for allowing expert 
testimony” and that “we find it difficult to imagine 
how the government could have presented its case 
against [the defendant] without the assistance of 
expert testimony to explain the intricate regulatory 
landscape and how securities practitioners function 
within it”). Of course, there are instances where the 
falsity of the billing is so obvious that expert 
testimony will not be particularly helpful to a jury. 
For instance, in United States v. Hartz, 64 F.3d 660 
(Table) (4th Cir. 1995), the court concluded that no 
expert testimony was necessary where the defendant 
used a CPT code for “individual medical psycho-
therapy by a physician” where the Government 
presented evidence that no physician was involved 
and where the services were not “medical psycho-
therapy” but were “essentially explorations into the 
realm of psychic phenomena.” This is not such a case. 

The Government argues that it was not required to 
offer “expert testimony that the Defendant’s Level 4 
billings for the charged patient encounters were 
false” and that it “did not need an expert audit to 
show that Level 4 was incorrect.” (ECF No. 85 at 7.) 
However, here, not only did the Government present 
no expert testimony regarding the five counts of the 
Indictment and the propriety of the coding associated 
with those visits, but the Government also did not 
present any expert testimony clarifying the meaning 
of any of the terms in the CPT Manual and related 
guidance. The Government argues that it did not 
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need to present expert testimony and that it 
“adduced evidence that the Level 4 billing was false 
based on what actually occurred during these patient 
encounters.” (ECF No. 85 at 7.) However, without 
understanding what the CPT Manual required, the 
jury did not have a reference point to determine 
whether “what actually occurred” amounted to a level 
4 visit. 

In sum, there is no reasonable way to construe the 
expert testimony presented in this case as estab-
lishing falsity beyond a reasonable doubt. 

i.  Stephen Quindoza and Michael 
Miscoe 

The Government’s only expert, Stephen Quindoza, 
was qualified as an expert in “Medicare; Medicare 
processes, rules, and regulations, including enroll-
ment, participation, the processing of claims, cover-
age, and procedural and diagnostic coding.” (Tr. I-62.) 
He did not testify regarding whether any of the 
charged counts were appropriately coded as level 4 
visits. During his testimony, he did not provide any 
color beyond the text in the CPT Manual itself 
regarding level 4 visits, moderate level medical 
decision making, or undiagnosed new problems with 
uncertain prognosis. (See, e.g., Tr. I-99 (Quindoza 
reading the definitions of 99204/99214 visits as they 
appear in the CPT Manual).) He also did not testify 
regarding the meaning of “undiagnosed new problem 
with uncertain prognosis” or whether presenting for a 
COVID-19 test could qualify as such. As discussed 
above, Quindoza was similarly lacking with respect 
to COVID-specific guidance, as he was generally 
unaware of the guidance on which he was questioned. 
Quindoza failed to offer testimony from which a 
reasonable juror could conclude that the level 4 
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designation for the visits was false. The Government 
appears to concede this point, as it does not cite to 
Quindoza’s testimony other than to establish a minor 
point regarding the ownership of DEC.24 

Michael Miscoe, the Defendant’s expert who was 
qualified as an expert “in the fields of medical coding, 
evaluation and management coding, diagnostic cod-
ing, documentation of medical services and medical 
records” (Tr. VIII-133), testified that each of the five 
charged counts qualified as level 4 visits. (Tr. VII-
200, Tr. IX-3, Tr. IX-7.) In addition to testifying 
regarding the specific counts, he also testified regard-
ing the meaning of various terms in the CPT 
Manual25 and, as discussed above, in the COVID-
specific guidance. 

Miscoe testified that presenting for a COVID-19 
test was an “undiagnosed problem with uncertain 
prognosis.” He explained that this was so given the 
guidance to use the Z20.828 and the Z20.822 
diagnosis codes in connection with COVID-19 testing 
and given the nature of the COVID-19 virus. (Tr. 
VIII-173–74 (explaining that the instructions were 
that there was a presumption that the patient had 
been exposed to COVID-19, given the instructions 

 
24  The Court expressed concern during trial regarding 

Quindoza’s testimony, explaining that his testimony appeared to 
undermine “the underlying . . . legal foundation for it all.” (Tr. 
II-29.) 

25 Although the Court does not focus on the 2020 CPT Manual 
here, given that the 2021 CPT Manual provided the relevant 
guidance for the counts in the Indictment, Miscoe also provided 
detailed testimony regarding the various terms in the 2020 CPT 
Manual. (See Tr. VIII-145–69 (Miscoe explaining terms 
associated with defining the level of “history” and “examination” 
and how they are applied).) 
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regarding the diagnosis codes).) He explained that 
the problem is “undiagnosed”—given that there is not 
yet a diagnosis—and that “the prognosis for someone 
who potentially has COVID” was not “well-defined.” 
(Tr. VIII-180.) He noted that the disease “affected 
people differently” and that “at that time, no one 
knew what was going to happen with that patient, 
and the[re] were many, many factors that could 
influence that determination.” (Tr. VIII-180.) He also 
testified that “we don’t know how the condition is 
going to react to treatment” and that “in 2020 and 
2021, there really weren’t approved treatments for 
COVID.” (Tr. IX-44.) Miscoe also testified that he 
believed that “the likelihood of morbidity . . . is a 
reflection of the fact of how the Government reacted 
to this pandemic in terms of quarantining, Hazmat 
suits for providers, and so forth.” (Tr. IX-70.) 

The CPT Manual includes other types of potential 
problems, which are associated with lower CPT 
codes: a self-limited or minor problem; stable, chronic 
illness; and acute, uncomplicated illness or injury. “1 
self-limited or minor problem” is associated with level 
2 decision making, while “2 or more self-limited or 
minor problems”; “1 stable, chronic illness”; and “1 
acute, uncomplicated illness or injury” are associated 
with level 3 decision making.26 (2021 CPT Manual at 

 
26 These problems are also defined in the 2021 CPT Manual: 

Self-limited or minor problem: A problem that runs a 
definite and prescribed course, is transient in nature, 
and is not likely to permanently alter health status. 

Stable, chronic illness: A problem with an expected 
duration of at least one year or until the death of the 
patient. For the purpose of defining chronicity, 
conditions are treated as chronic whether or not stage 
or severity changes (eg, uncontrolled diabetes and 
controlled diabetes are a single chronic condition) 
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16.) Miscoe testified that none of these descriptions 
could be applied to COVID-19 testing encounters. He 
explained that “the idea that it’s a self-limited or 
minor problem is somewhat absurd because other-
wise . . . we wouldn’t have had a Public Health 
Emergency over it.” (Tr. VIII-179.) He also testified 
that “stable, chronic” and “acute, uncomplicated” 
refer to how long a patient has had a condition and 
that these descriptions could not apply to a COVID-
19 testing encounter because “we don’t even have a 
diagnosis yet.” (Tr. VIII-179–80.) 

The only other person to testify regarding the 
meaning of an undiagnosed new problem with uncer-
tain prognosis was Sinagra, who testified that exp-
osure to COVID-19 “could be” an undiagnosed new 

 
 . . . Examples may include well-controlled hyper-
tension, noninsulin-dependent diabetes, cataract, or 
benign prostatic hyperplasia. 

Acute, uncomplicated illness or injury: A recent or 
new short-term problem with low risk of morbidity for 
which treatment is considered. There is little to no 
risk of mortality with treatment, and full recovery 
without functional impairment is expected. A problem 
that is normally self-limited or minor but is not 
resolving consistent with a definite and prescribed 
course is an acute, uncomplicated illness. Examples 
may include cystitis, allergic rhinitis, or a simple 
sprain. 

(2021 CPT Manual at 13.) To the extent the Government urges 
a “common sense” reading of the CPT Manual, it is not clear 
how COVID-19 could qualify as any of these conditions. Just as 
the Government urges that COVID-19 is not like a lump in the 
breast, it could also be said that COVID-19—particularly in 
2020 and 2021—is not like well-controlled hypertension, a 
cataract, or a sprain. It also stretches logic to suggest that 
COVID-19 could be described as “not likely to permanently alter 
health status.” 
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problem with uncertain prognosis, or that it could be 
straightforward. (Tr. V–171–72.)27 

The jury clearly did not credit Miscoe’s testimony, 
and they were, of course, entitled to do so. However, 
in this case, there was no testimony that the jury 
could credit over Miscoe’s with respect to the 
definitions in the CPT Manual and how they are 
applied to COVID-19 testing encounters. The Govern-
ment did not present testimony with respect to the 
definition of an “undiagnosed new problem with un-
certain prognosis,” whether presenting for a COVID-
19 test in 2020 or 2021 qualified as such a problem, 
or whether two COVID-19 tests and reviewing the 
results of those tests met the requisite threshold. 
Here, the Court is not weighing the testimony of two 
different experts—something the Court is not perm-
itted to do in ascertaining the sufficiency of the evid-
ence. Rather, the Government provided no expert 
testimony regarding these highly relevant issues at 
all. Cf. United States v. Persaud, 866 F.3d 371, 383 
(6th Cir. 2017) (rejecting a sufficiency challenge to an 
upcoding scheme where the defendant “attack[ed] 
only the methodology of the government’s expert wit-
ness, arguing that she relied upon incomplete inform-
ation,” explaining that “[t]he jury had ample opport-
unity to hear from both parties’ expert witnesses 
during trial” and that they favored one expert over 

 
27  This testimony is somewhat inexact, because “straight-

forward” is not a type of problem, it is a type of medical decision 
making. Nevertheless, “straightforward” decision making in-
volves “1 self-limited or minor problem.” A “self-limited or minor 
problem” is defined as “[a] problem that runs a definite and 
prescribed course, is transient in nature, and is not likely to 
permanently alter health status.” (2021 CPT Manual at 13.) 
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another “does not undermine the evidentiary basis of 
the jury’s verdict”). 

The Government argues that Miscoe’s testimony 
“has no value” because the medical records upon 
which he relies are inaccurate, vague, and mis-
leading. (ECF No. 85 at 11–12.) First, viewing the 
evidence in the light most favorable to the Govern-
ment and assuming that the records are misleading 
in the ways the Government suggests, this had little 
impact on Miscoe’s conclusions. These inaccuracies on 
their own do not prove the Government’s theory of 
fraud. Errors or inaccuracies in the medical records 
notwithstanding, there is no real dispute that the 
patients presented to get COVID-19 tests, they 
received two tests, and the result of one test was 
reviewed on the date of the encounter. Miscoe 
concluded that each of the charged encounters should 
be billed at a level 4 because presenting for a COVID-
19 test is considered an “undiagnosed new problem 
with uncertain prognosis” and because each patient 
received two tests and the results of at least one test 
was reviewed on the day of the encounter. The 
evidence at trial established that the patients each 
met these criteria, despite any inaccuracies in the 
records. Second, Miscoe did not only opine on the 
specific counts in the case, he also provided defin-
itions and explanations of ambiguous and complic-
ated concepts. Finally, and critically, the Defendant 
bears no burden of proof in a criminal case. The 
Defendant was not required to present an expert 
witness at all, and had Miscoe not testified, the Court 
would still conclude that the Government had not 
proven its case. 

Based on the CPT Manual and the expert evidence 
presented in connection with CPT coding, not only is 
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there insufficient evidence to prove that the Defend-
ant’s reading was unreasonable, but there was evi-
dence that affirmatively supports Defendant’s under-
standing of the coding requirements. There is simply 
not sufficient evidence that the Defendant’s reading 
of the CPT Manual was not in compliance with the 
coding requirements such that a reasonable jury 
could find falsity beyond a reasonable doubt. 

ii.  Hugh Hill 

The evidence at trial showed that DEC providers 
sometimes saw more than 100 patients in a day. Dr. 
Hill testified that he “doubt[ed] if they were seeing 
that many personally” and that “the statistics on this 
say that a small percentage of providers can see 50 to 
60 patients in a day, depending on the circum-
stances.” (Tr. VIII-106.) The Government points to 
this testimony and argues that “Dr. Hill’s testimony, 
without more, shows that the Defendant’s Level 4 
billing scheme was false.” (ECF No. 85 at 8–9.) This 
argument misses the mark. Dr. Hill did not provide 
any testimony at all about E/M coding, and his 
testimony does not speak to the falsity of the level 4 
billing. The alleged scheme in this case was not that 
providers were not seeing the patients, it was that 
the level 4 billing did not describe those encounters. 

iii.  Government’s Arguments 

The Government’s arguments are largely unteth-
ered from the language in the CPT Manual. The 
Government argues that “[t]he contention that every 
individual who received a COVID-19 test always 
qualified for a Level 4 evaluation and management 
visit does not pass the smell test.” (ECF No. 85 at 27.) 
However, when the foundation for a conviction is a 
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complex set of coding rules, the “smell test” does not 
cut it. 

The only argument the Government makes that is 
tied to the language in the CPT Manual is that 
presenting for a COVID-19 test is not an “undiag-
nosed new problem with uncertain prognosis” bec-
ause it is not like a “lump in [the] breast.” (ECF No. 
85 at 10.) The Government presented no evidence at 
all on this point. In fact, the only evidence regarding 
whether presenting for a COVID-19 test is like 
having a lump in the breast was from Miscoe, who 
testified that having a lump in the breast is indeed 
comparable to an undiagnosed COVID patient bec-
ause “[i]t’s an undiagnosed new problem that you 
don’t know what’s going to happen with it, in terms of 
the risk of compromise of health or bodily function, 
without treatment.” (Tr. IX-69.) The jury was not 
required to believe Miscoe, but there was no counter-
vailing evidence for the jury to consider on this point. 

The Government also points to the emails in which 
the Defendant explains that “the patients are all here 
for one reason. . . .simple and straightforward-to get 
tested” (Gov’t Ex. 646) and that “[w]e are not there to 
solve complex medical issues, etc. . . Just to test 
them.” (Gov’t Ex. 647.) However, the terms “straight-
forward” and “complex” for purposes of determining 
the appropriate code for a patient encounter have 
specific definitions, as discussed above. They do not 
retain their conventional, plain-English meaning in 
this context. While these emails may be highly 
relevant to the Defendant’s intent, they are not proof 
of the falsity of the level 4 billing. 

The Court also pauses here to discuss the 
Government’s continual references to time, both in 
briefing and at trial. (See, e.g., Tr. XI-92 (Government 
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arguing in closing that “you don’t need to be a 
Certified Professional Coder to figure this out . . . . A 
five-minute or less drive-through COVID screening is 
not even close to the moderate complexity, typically 
45-minute office visits Dr. Elfenbein was billing”).) 
The Government suggests that the number of pat-
ients and the time it took to see each patient 
indicates that the visits were not level 4 visits. 
However, there is no evidence that providers were to 
consider patient volume or time when utilizing the 
medical decision making chart to code visits. Further, 
the CPT Manual does not provide any minimum time 
for coding purposes and, in 2021, removed the 
reference to typical times altogether. The Govern-
ment’s expert testified that time was not a factor 
used to select the coding level. 28  (Tr. I- 205, 
Quindoza.) The Government itself conceded this point 
during trial. (See Tr. I-27 (Government opening 
argument explaining that this trial is “not about 
whether a level 4 office visit was required to take a 
certain amount of time”).) 

In short, to sustain its burden to prove each 
element of the crime beyond a reasonable doubt, the 
Government could not rely solely on the terms as 
they appear in the CPT Manual and then urge the 
jury to use its common sense. Rather, the Govern-
ment had to present the jury with evidence to help 
guide the jury’s application of the CPT Manual and 

 
28 At one point, Quindoza expressed some incredulity that a 

provider could conduct the requisite history and exam in five 
minutes. (Tr. I-200–01.) However, the 2021 CPT Manual 
expressly provides that “the extent of history and physical 
examination is not an element in selection of the level of office 
or other outpatient codes.” (2021 CPT Manual at 12.) 
Nevertheless, Quindoza later testified that time was not a 
factor. 
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its codes to the Defendant’s conduct. As discussed 
above, the expert testimony at trial did not provide 
sufficient evidence from which a juror could conclude 
beyond a reasonable doubt that the level 4 billing was 
false. 

b.  Lay Testimony Did Not Establish 
Beyond a Reasonable Doubt that the 
Level 4 Coding was False 

Without expert testimony regarding the terms in 
the CPT Manual and how it applies to the facts of 
this case, the Government may still have been able to 
salvage its case. However, the lay testimony in this 
case also did not provide a basis upon which a 
reasonable juror could conclude beyond a reasonable 
doubt that the level 4 coding was false. 

As an initial matter, the Court addresses the 
Government’s contention that certain lay witnesses 
were in fact testifying as “hybrid” witnesses. App-
arently recognizing the weakness in its expert wit-
ness testimony, the Government argues in its brief-
ing that two of its witnesses—Raymond and 
Sinagra—and two of the Defendant’s witnesses—
Carroll and Silva—testified as “hybrid witnesses.” 
(ECF No. 85 at 13.) The Government cannot bypass 
the court’s critical gatekeeping function with respect 
to expert testimony. These witnesses were not hybrid 
witnesses, and the Government cannot now recast 
them as such. In addition, to properly admit dual-role 
testimony, the Court is required to “implement[] 
adequate safeguards to prevent juror confusion or 
jurors giving undue weight to the lay testimony.” 
United States v. Baptiste, 596 F.3d 214, 224 (4th Cir. 
2010). Because these witnesses were not identified as 
dual-role witnesses during the course of trial, the 
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Court did not erect safeguards with respect to their 
testimony. 

i.  Sinagra and the CareFirst Audit 

Sinagra—a CareFirst auditor who testified as a lay 
witness but who the Government now seeks to recast 
as a hybrid expert29 —testified about two CareFirst 
audits. Her testimony and the CareFirst audits did 
not provide sufficient evidence that the level 4 billing 
was false. 

The first audit, issued on April 28, 2021, concluded 
that the COVID-19 testing visits should be coded as 
level 3 visits. (Gov’t Ex. 501.) Sinagra testified that 
there were records missing when CareFirst cond-
ucted this audit. (Tr. V-32 (Sinagra testifying that 
she did not know if the auditor requested the missing 
pages at any point); Tr. V-96 (Sinagra estimating 
that 40 percent of the pages were missing).) And she 
agreed that it was a “fair assessment” to say that she 
did not know whether a review of the complete 
records would have supported DEC’s level 4 coding. 
(Tr. V-127–28.) The second audit, issued on March 8, 
2022, concluded that the visits should be coded as 
level 2 visits. (Gov’t Ex. 502.) Sinagra agreed that it 
would be “fair to say that auditors don’t necessarily 
make the same findings as to specific claims” and 
that “a one-level difference . . . would not necessarily 
be out of the ordinary.” (Tr. V-149–50.) She did not 

 
29 The Government’s argument that Sinagra testified as a 

hybrid witness is particularly troubling. At trial, the Govern-
ment objected to questions during her cross-examination, 
explaining that “[t]his witness is not being offered as an expert” 
and that she was only “talking about what CareFirst did[.]” (Tr. 
V-77.) 
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otherwise explain the one-level coding difference 
between the two audits. 

Even when the Court views this evidence in the 
light most favorable to the Government, this is not 
sufficient evidence from which a reasonable jury 
could conclude beyond a reasonable doubt that the 
level 4 billing was false. The CareFirst auditors first 
concluded that the visits should have been coded as 
level 3 visits based on incomplete records, Sinagra 
did not know whether complete records would 
support a level 4, and a later audit concluded that 
they should have been coded as level 2 visits. Most 
critically, Sinagra agreed that a one-level difference 
between coding in audits would not be unusual. 

In addition, Sinagra’s testimony was limited to the 
CareFirst audits, and it is not clear the extent to 
which the results of the CareFirst audit can be 
extrapolated to establish the falsity of any of the 
Medicare counts. Sinagra’s testimony was unclear as 
to whether the CareFirst requirements were identical 
to the Medicare requirements. For instance, she 
explained that CareFirst followed CMS guidance on 
documentation of the medical record “as well as our 
own medical policy that is available to all of our 
providers through the CareFirst.com website, as well 
as within the provider contract.” (Tr. V-67.) In 
testifying about the first audit, she explained that the 
general finding of the first audit was that DEC was 
“not adhering to medical policy in the provider 
contract[.]” (Tr. V-35.)30 

 
30  There are other discrepancies between CareFirst’s 

standards and Medicare standards that were never clarified at 
trial. For instance, the second audit cites to CareFirst’s Medical 
Record Documentation Standards, which provide that “[t]he 
record is expected to include such information as a history, 
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ii.  DEC Employees 

Raymond and Wrona both testified that they 
believed the visits should be coded as level 3 visits. 
Critically, both of these employees left DEC in 2020, 
before the 2021 coding changes and before Earleigh 
Heights opened. (See, e.g., Tr. IV-37, 42 (Raymond 
testifying that, when she worked at DEC, they “were 

 
examination, diagnosis, treatment, or treatment and follow up 
care as outlined in Provider Guidelines.” (Gov’t Ex. 502.) 
Further, the guidelines appended to the audit acknowledge the 
2021 change to CPT coding and note that “CMS 1995 and 1997 
Documentation Guidelines continue to remain as a clinical 
reference for E/M Services. Providers should reference available 
guidelines when documenting E/M services to determine the 
required medical record documentation appropriate to the E/M 
service provided.” (Def. Ex. 255 at 8.) It further notes that 
providers should “[b]ase the level of E/M service reported on the 
extent of the patient’s history and/or examination and/or the 
complexity of the medical decision-making required, all of which 
must be supported in the patient’s medical record.” (Id.) 

However, as discussed above, relevant guidance removed the 
requirement for documenting history and examination for 
virtual visits and, in 2021, history and examination no longer 
drove code selection. Further, the witnesses uniformly testified 
that the 1995 and 1997 guidelines no longer applied to claims 
for dates of service after January 1, 2021. (Tr. I-165, Quindoza; 
Tr. V-137, Sinagra.) 

Finally, it is not entirely clear the extent to which CareFirst 
followed certain of the COVID-specific guidance. (See Tr. V-75 
(Sinagra testifying as follows with respect to Def. Ex. 214, 
COVID-related coding guidance: “Q. Okay. Now, is it your 
testimony, then, that CareFirst was not paying for those 
services? A. We do pay for those services, but this particular 
press release is regarding CMS’s guidance regarding their in-
network providers. Q. It’s also CDC’s guidance, correct? A. Yes. 
Q. Okay. And did you follow this guidance? A. We followed 
guidance as it appears in our medical policies within CareFirst, 
as well as CMS. Q. Is that a yes? A. Yes.”).) 
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working under the three key factors model” and that 
there was “a change in 2021, but [she] wasn’t there 
for that”); Tr. IV-89 (Raymond testifying that 2021 
guidance provided that the medical decision making 
was the relevant criteria, and history and exam-
ination were no longer criteria).) Neither witness’s 
testimony establishes that the 2021 level 4 coding 
was false. 

Raymond’s concerns related to the level of docu-
mentation with respect to the history and exam, not 
medical decision making. For instance, she explained 
that she raised concerns with the Defendant 
regarding the billing levels and that “[i]n order for us 
to be billing those high-level office visits, [she] 
need[ed] to have a complete patient history entered, 
and it was not entered.” (Tr. IV-7.) She also testified 
that she was “okay” with billing COVID-related visits 
at level 4 and 5 “[i]f [she] had the documentation to 
support it in the history and the exam.” (Tr. IV-45; 
see also Tr. IV-90 (Raymond testifying that her 
concern was the “consistent pattern of level 4s and 5s 
being billed but without the appropriate docu-
mentation level to support it”); Tr. IV-96 (Raymond 
testifying that the “physical exam rated at a 3”).) 
However, the 2021 CPT Manual provided that coding 
was based on medical decision making (when it was 
not based on time) and explained that “the extent of 
history and physical examination is not an element in 
selection of the level of office or other outpatient 
codes.” (2021 CPT Manual at 12.) In addition, for 
visits that were conducted virtually (such as the 
Earleigh Heights visits), the April 6, 2020 Interim 
Final Rule provided that there were no docu-
mentation requirements for history or physical exam 
for telehealth visits. (Def. Ex. 218.) 
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Needle testified that she believed that the  

visits should be coded as level 3 visits and that 
“[h]istorically, that was [her] feeling, but [she] had 
never lived through a pandemic before.” (Tr. IV-207.) 
Needle testified that she “didn’t feel that an asymp-
tomatic patient warranted a level 4” and that she 
“felt like it was a higher code.” (Tr. IV-139, 142.) She 
also testified that she had “never practiced in a 
pandemic before” and therefore did not know what 
the appropriate code was and looked to the Defend-
ant for guidance. (Tr. IV-151.) She also testified that, 
prior to working at DEC, she did not have any coding 
experience and she was not familiar with E/M codes. 
(Tr. IV-134; see also Tr. IV-156 (“I graduated a long 
time ago . . . I still wasn’t sure that the coding we 
were told to code was correct. Again, it was a 
pandemic, and I was told these were pandemic codes 
because of a deadly virus”).) This testimony likewise 
does not prove that the level 4 coding was false. It is 
not grounded in the CPT Manual or related guidance, 
and, as Needle explained, she was not familiar with 
coding. 

The Government argues that Silva and Carroll’s 
testimony also supports the jury’s conclusion. As 
noted above, neither of these witnesses testified as an 
expert, but the Government now seeks to recast them 
as hybrid witnesses. The Government then select-
ively quotes from the testimony. 

For instance, the Government points to the 
following exchange as proof of the falsity of the level 
4 billing: 

Q. And why did the patient come to FirstCall?  

A. Needs a test for work. 

Q. How’d you code the office visit? 
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A. 99214. 

Q. And is the care plan identical to the last care 
plan we just saw? 

A. Yes. 

Q. Do you think that’s a level 4 decision making, 
Mr. Carroll? 

A. No. 

Q. This visit should not have been a level 4. 

A. No. 

(Tr. VIII-43, Carroll.) However, the Government 
omits the next part of the exchange, where Carroll 
explains that he coded the visit that way, not because 
the Defendant told him to, but because “[a]t the time 
[he] thought it was the appropriate coding.” (Tr. VIII-
44.) Carroll did not explain why his understanding 
was different now. 

Carroll testified that an email from the Defendant 
describing a five-minute encounter did not describe a 
level 4 encounter. (Tr. VIII-41.) However, Carroll 
testified that he believed level 4 was the appropriate 
code at the time because “[he] felt that the level 4 
was moderate level, plus review of the test, history, 
review of systems, and physical exam.” (Tr. VIII-22.) 
He explained that he had reviewed the guidance 
regarding coding during COVID-19. (Tr. VIII-22–23.) 

The Government argues that Silva “testified that 
when she saw patients in-person at the FedEx Field 
location, she coded the office visit as a level 3: ‘if the 
patient circumstance was extremely straightforward, 
such as they simply needed a test for travel or work 
and were having absolutely no symptoms, I didn’t 
need to take time consulting with them, helping them 
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with any concerns, then I might code those as a level 
3.’” (ECF No. 85 (quoting Tr. IX-110).) She also 
testified that she “may have billed more 3s at 
Earleigh Heights given that my exam was more 
limited.” (Tr. IX-110.) 31  However, the Government 
again selectively quotes testimony. Before providing 
that answer, she explained that “[a]t any location 
[she] would use a level 3 rarely.” (Tr. IX-109.) Silva 
testified that, in general, she believed level 4 was 
appropriate given “the complexity of the decision 
making, the thoroughness of the physical exam, and 
the history taking.” (Tr. IX-107.) She did not code 
them as level 4s because the Defendant told her to. 
(Id.) 

At an absolute maximum, Carroll and Silva’s 
testimony reflects that, under certain limited 
circumstances, a level 4 was not appropriate. None of 
the charged counts relate to those circumstances—as 
discussed in more detail below, each of the charged 
counts either had a known COVID-19 exposure 
and/or had symptoms. Further, both Carroll and 
Silva explained that they were not pressured to code 
at a particular level. (Tr. VIII-23, Carroll; Tr. IX-109, 
Silva.) 

Finally, the Government also points to testimony 
from David Turner. (ECF No. 85 at 16.) Turner 
testified that the coding practices of another provider 
in Centennial Medical Group “were more conserv-
ative.” (Tr. II-181.) However, critically, the Govern-
ment never established precisely what type of serv-

 
31 No testimony at trial squared this testimony with the 2021 

CPT Manual’s directive that “the extent of history and physical 
examination is not an element in selection of the level of office 
or other outpatient codes.” (2021 CPT Manual at 12.) 
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ices were provided by the other provider. 32  It is 
therefore not clear at all what relevance this 
testimony has. The Government misstated this 
testimony later in the trial when it cross-examined 
the Defendant. The Government asked whether the 
Defendant remembered Turner testifying that “the 
other practice that Mr. Ferguson managed that was 
eight to ten times the size of yours didn’t bill their 
COVID testing the same way[.]” (Tr. X-159 (emphasis 
added).) Viewing this evidence in the light most 
favorable to the Government and assuming that 
Turner was referring to COVID testing, there was no 
evidence presented regarding what these COVID 
testing encounters entailed (i.e., Did they include two 
tests? When were test results reviewed? Did patients 
see providers, or only clinical staff?) and this is 
insufficient to prove that the Defendant’s interp-
retation of the coding guidance was not reasonable. 

The foregoing evidence, like the expert testimony, 
does not prove beyond a reasonable doubt that billing 
patients at a level 4 was false. Nor does it provide 
sufficient evidence from which a jury could conclude 
that the Defendant’s interpretation of the CPT 
Manual was not reasonable. 

3.  Individual Counts 

The Court now comes to the five individual counts 
in this case, each of which represents an alleged 
execution of the Defendant’s allegedly fraudulent 
scheme. As the Court instructed the jury, they could 
“not find the defendant guilty of a count . . . unless 
[the jury found that] the Government has proved 

 
32 Without any citation to the record, the Government states 

in its briefing that “Dr. Dua’s practice also provided COVID-19 
testing services in Maryland.” (ECF No. 85.) 
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beyond a reasonable doubt that the claim charged in 
that count . . . was false or fraudulent as to a 
material fact or matter.” (Tr. XI-127 (Jury Instruct-
ion 39).) 

Each of the visits occurred in 2021. Thus, the code 
selection for each visit could be based either on time 
or medical decision making. The code selection in 
these visits was not based on time. Further, the level 
of history and examination did not drive code 
selection in 2021 (see 2021 CPT Manual at 12), and, 
because each of the visits was a virtual visit, there 
were no documentation requirements with respect to 
the history and examination. (See April 6, 2020 
Interim Final Rule, Def. Ex. 218 (“remov[ing] any 
requirements regarding documentation of history 
and/or physical exam in the medical record” for the 
duration of the COVID-19 public health emergency).) 

As discussed at length above, to find the Defendant 
guilty, the Government was required to prove beyond 
a reasonable doubt that each of these visits did not 
involve “moderate” level medical decision making, as 
that term is defined in the CPT Manual. In other 
words, the Government was required to prove beyond 
a reasonable doubt that each of the patients did not 
have an “undiagnosed new problem with uncertain 
prognosis” or that each patient did not receive two 
unique tests and the results of one of the tests on the 
date of the encounter. The Government did not carry 
its burden. 

a.  Counts 2–5 (S.T., J.J., D.M., and 
W.R.) 

With respect to Counts 2–5, the evidence at trial 
established each patient presented for a COVID-19 
test due to either an exposure or symptoms, that they 
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briefly saw a provider, that they received a rapid test 
and a PCR test, and that the results of the rapid test 
were received on the date of the encounter. 

S.T. came to DEC to be tested for COVID-19 due to 
an exposure from her children’s daycare. (Tr. IV-99.) 
S.T. briefly saw a provider, who asked her questions 
regarding why she was there and whether she had 
symptoms. (Tr. IV-101.) She explained that she and 
her three children saw the provider for about ten 
minutes. (Tr. IV-102.) S.T. received a rapid test and a 
PCR test. (Tr. IV-102–03.) The results from the rapid 
test were received on the date of the encounter. (Gov’t 
Ex. 408.) 

J.J. testified that she came to DEC to be tested for 
COVID-19 due to a COVID-19 exposure at work. (Tr. 
V-8.) Upon being shown a handwritten form that 
indicated that her reason for testing was “symptoms” 
and that she had fatigue, nasal congestion, headache, 
and sweats, she agreed that the document had her 
handwriting. (Tr. V-9; see Gov’t Ex. 405.) J.J. saw a 
provider for about “two minutes” and the provider 
asked questions about her symptoms. (Tr. V-6.) She 
received a rapid test and a PCR test. (Gov’t Ex. 405.) 
The results from her rapid test were reviewed the 
same day as her visit. (Gov’t Ex. 405.) 

D.M. testified that she received a COVID-19 test at 
DEC to visit a family member. (Tr. III-69.) She also 
agreed that her signature was at the bottom of a page 
on which “I have been exposed” was circled. (Tr. III-
74.) She testified that she saw a provider for about 
five minutes. (Tr. III-69.) She received a rapid test 
and a PCR test. (Tr. III-70; Gov’t Ex. 404.) The 
results from her rapid test were reviewed the same 
day as her visit. (Tr. III-71; Gov’t Ex. 404.) 
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W.R. received a COVID-19 test at DEC because he 

had been exposed to COVID-19. (Tr. IV-107.) He 
briefly saw a provider for about five minutes. (Tr. IV-
108.) He received a rapid test and a PCR test. (Gov’t 
Ex. 407.) The results from his rapid test were 
reviewed the same day as his visit. (Id.) 

As discussed above, the Government did not carry 
its burden to prove that these visits did not involve 
moderate level medical decision making, as that term 
is defined in the CPT Manual. Each visit involved 
interaction with a provider, including discussion with 
the provider about symptoms and the reason for 
testing. Specifically, the Government did not carry its 
burden to prove either that (1) presenting for a 
COVID-19 test—here, for individuals that all rep-
orted a COVID-19 exposure and some who reported 
symptoms—was not an undiagnosed new problem 
with uncertain prognosis or that (2) getting a rapid 
test and a PCR test and the results of the rapid test 
did not meet the threshold required for moderate 
level medical decision making. 

b.  Count 1 (A.H.) 

With respect to Count 1, A.H. testified that she did 
not see a provider and that if there was a monitor, 
she did not see it. (Tr. II-109–10.) The evidence 
otherwise reflects that she had an encounter similar 
to that of the other patients discussed above. She was 
tested for COVID-19 because her husband was com-
ing home from surgery. (Gov’t Ex. 403 (noting 
“husband coming” as the reason for testing and that 
she also had a sore throat).) She received a PCR and 
a rapid test, and the results of the rapid test were 
reviewed on the date of the encounter. (Tr. II-106; 
Gov’t Ex. 403.) 
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The medical records reflect that she did see a 

provider, but—viewing the evidence the light most 
favorable to the Government—her testimony may 
suffice to show that she did not see a provider. If so, 
the visit would not be a level 4 visit, because a 
provider visit is required for the level 4 code. 
Nevertheless, assuming she did not see a provider, 
that is simply not an execution of the scheme the 
Government sought to prove. The Government did not 
allege or present evidence that provider visits were 
not happening; instead, it provided evidence that the 
provider visits were brief and alleged that the visits 
did not rise to level 4 visits. There is no evidence at 
all that the Defendant directed providers to bill for 
encounters that did not occur. To the extent that the 
provider in this case billed for a patient visit at which 
she was not present, there is no evidence that such 
action was at the direction of the Defendant. 

4.  Summary 

The Court does not take lightly the fact that a jury 
heard the evidence in this case and found the 
Defendant guilty. However, the ability of a court to 
entertain a Rule 29 motion “serves [] to highlight the 
traditional understanding in our system that the 
application of the beyond-areasonable-doubt standard 
to the evidence is not irretrievably committed to jury 
discretion.” Jackson v. Virginia, 443 U.S. 307, 318 
n.10 (1979). 

The overarching issue in this case is the inherent 
slack in the medical billing system as it relates to the 
E/M coding relevant to this case. This purposeful 
imprecision affords medical providers the flexibility 
to code across a variety of situations, and that is 
apparently useful in the medical context. However, 
this imprecision does not necessarily integrate well 
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with the clear notice and due process guarantees of 
our criminal law. Here, where the relevant CPT codes 
and related definitions are ambiguous and subject to 
multiple interpretations, problems clearly arise. As 
the Second Circuit has explained: 

We are extremely mindful that Medicare and 
Medicaid fraud constitute a great drain on a 
limited source of social funding . . . Those 
who perpetrate such fraud deserve relentless 
prosecution and severe punishment, and no-
thing in our opinion should be read as 
allowing such despicable individuals to hide 
behind the ambiguities of bureaucratic regu-
lations. However, neither can we allow the 
government to ambush a defendant with 
that same ambiguity. 

United States v. Siddiqi, 959 F.2d 1167, 1174 (2d Cir. 
1992) (citations omitted). The referenced imprecision, 
of course, does not preclude an 18 U.S.C. § 1347 
conviction based on E/M coding, and the Court does 
not suggest that ambiguous CPT codes are neces-
sarily fatal to a conviction under this statute. 
Fraudsters often take advantage of ambiguous circ-
umstances to perpetrate their schemes, and the 
Court fully appreciates that aspects of the Defend-
ant’s purported scheme were unsavory. 

However, “the fraud statutes do not cover all 
behavior which strays from the ideal” and “not all 
conduct that strikes a court as a sharp dealing or 
unethical conduct is a scheme or artifice to defraud.” 
United States v. Colton, 231 F.3d 890, 901 (4th Cir. 
2000) (citations omitted). The Government’s content-
ion that the CPT Manual is written in English and 
that the Defendant’s coding did not comport with 
common sense is too simplistic for criminal liability 
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to attach. The Court appreciates that billing very 
short COVID-19 testing visits under the second-
highest complexity E/M code, in some ways, does not 
comport with common sense. However, to the extent 
there is an incongruity between coding outcomes and 
common sense, the fault lies with the drafters of the 
CPT Manual and related guidance. 33  The CPT 
Manual and the accompanying guidance are imperf-
ect tools, and, as this case reflected, they were 
particularly imperfect in the context of a pandemic. 

The CPT Manual very specifically defined and then 
utilized various terms that did not retain their plain 
English meaning, and the Government did not 
present evidence that would allow a reasonable jury 
to conclude beyond a reasonable doubt that the 
Defendant’s coding decisions were not within a fair 
reading of the coding guidelines. 

In concluding that the evidence was insufficient to 
sustain a conviction in this case, the Court does not 
place insurmountable evidentiary burdens on the 
Government. It is not impossible for the Government 
to win convictions in fraudulent coding (or, “upcod-
ing”) cases. But in this instance, the Government 
clearly failed. The Government presented no helpful 
expert testimony on the critical questions in this 
case, and the lay testimony it presented fared no 
better. The “common sense” conclusions the Govern-
ment asks the jury (and now the Court) to draw 
amount to speculation, and the Court cannot allow a 
verdict to stand when it is based on speculation 
masked as common sense. 

 
33  Common sense may well dictate that a provider who 

effectively bills $354.22 (Tr. II-78, Quindoza), for a five-minute 
encounter (Tr. III-69, D.M.) is cheating . . . , but it is not a crime 
if the Government has authorized him to do it! 
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In some cases, it will be enough to point to the 

plain language of the relevant guidance. Take, for 
example, the Hartz34 case discussed above, in which a 
jury reasonably found that a defendant’s statements 
were false when she billed for “individual medical 
psychotherapy by a physician” when she (1) was not a 
physician, and (2) did not perform medical psycho-
therapy, but rather performed “explorations into the 
realm of psychic phenomena.” United States v. Hartz, 
64 F.3d 660 (Table) (4th Cir. 1995). 

In other cases, where there are ambiguous terms of 
art or guidance, more is required. For instance, in 
Janati, the Fourth Circuit sustained a conviction in a 
case where “selecting the proper billing code for a 
given visit required some judgment” but “the govern-
ment’s expert reiterated that the visits that she 
examined were ‘[n]ot even close’ to being properly 
classified at the Code 99215 level.” United States v. 
Janati, 237 F. App’x 843, 845 (4th Cir. 2007); see also 
United States v. Sharp, 400 F. App’x 741, 744 (4th 
Cir. 2010) (“[The medical coding and billing expert] 
testified that she reviewed the office visit progress 
notes maintained by [the defendant] and determined 
that [the defendant’s] billings were not supported by 
the documentation.”). The Government sails in shall-
ow waters when it prosecutes a case of this type; 
these cases require careful navigation. 

One might hope that providers would apply a 
“common sense” approach when coding, and not take 
advantage of laxities afforded by the CPT Manual to 

 
34 That case involved 18 U.S.C. § 1341, a different fraud 

statute. That statute is similar to the healthcare fraud statute 
in that it also requires proof of “any scheme or artifice to 
defraud, or for obtaining money or property by means of false or 
fraudulent pretenses, representations, or promises[.]” 
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fill their pockets. However, in this context, it is not a 
criminal offense to take advantage of loose definitions 
or an explicit loophole any more than is it to do so 
when citizens prepare their tax returns. Citizens, 
including healthcare providers, cannot be held to 
criminal account for doing only what a technical 
regulation is reasonably read to permit, even if to do 
so would seem to benefit them excessively. 

To succeed in the prosecution of this case, the 
Government was required to first prove falsity. Here, 
the CPT Manual and the COVID-related resources 
arguably authorized level 4 coding in these circum-
stances, and certainly there is not proof beyond a 
reasonable doubt that they did not. From the evid-
ence presented, the Defendant’s interpretation of the 
relevant guidance was a reasonable—if aggressive—
reading. 

D.  Rule 33 

Federal Rule of Criminal Procedure 29 provides 
that “[i]f the court enters a judgment of acquittal 
after a guilty verdict, the court must also condition-
ally determine whether any motion for a new trial 
should be granted if the judgment of acquittal is later 
vacated or reversed. The court must specify the 
reasons for that determination.” Federal Rule of 
Criminal Procedure 33 provides that “the court may 
vacate any judgment and grant a new trial if the 
interest of justice so requires.” 

As discussed above, the Court will enter a judg-
ment of acquittal. It will also conditionally grant a 
new trial, as it finds that the evidence weighs heavily 
against the verdict. In particular, the Court finds 
that the weight of the evidence does not support the 
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jury’s apparent finding that billing at a level 4 for the 
charged encounters was false or fraudulent. 

1.  Weight of the Evidence 

The Court is mindful that, in conditionally grant-
ing a new trial based on the weight of the evidence, it 
may not “simply harken[] back to its acquittal 
analysis” and must provide “further elaboration” 
beyond the acquittal analysis. United States v. 
Rafiekian (Rafiekian I), 991 F.3d 529, 549–50 (4th 
Cir. 2021); see also United States v. Millender, 970 
F.3d 523, 531 (4th Cir. 2020) (remanding a new trial 
motion to the district court where the court “offered 
only a single sentence to explain its decision to order 
a new trial” which pointed back to the acquittal 
analysis). For purposes of the below analysis only, 
the Court will assume that there was sufficient 
evidence to sustain the convictions on the five counts. 

The Court is asked, in assessing a Rule 33 motion, 
to “evaluate the persuasiveness of the inculpatory 
evidence in comparison with other evidence[.]” 
Rafiekian II, 68 F.4th at 189. This, the Fourth Circuit 
has recognized, is “far different” from “simply 
determining whether there is sufficient evidence to 
support the verdict, as is required in the judgment-of-
acquittal context.” Id. In the context of a Rule 33 
motion, the Court conducts a “global assessment of 
the evidence” and “weigh[s] whatever evidence it has 
before it.” Id. The Court finds that a global 
assessment of the evidence merits a new trial. 

As an initial matter, the Court is permitted, in 
assessing the weight of the evidence, to assess the 
credibility of witnesses, and the Court finds that the 
Government’s lead witness and expert, Quindoza, 
was utterly impeached. As noted above, the Govern-
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ment appears to agree, having not cited to Quindoza 
for any substantive points in its briefing. Quindoza, 
who was qualified as an expert in, inter alia, proce-
dural and diagnostic coding, was wholly unaware of 
coding-related guidance that was highly relevant to 
this trial. For instance, he was unaware of each piece 
of guidance that came out during the pandemic about 
which he was asked. He testified on direct exam-
ination that there were no changes to telehealth 
during the course of the pandemic that reduced the 
requirements for CPT coding, and that a telehealth 
visit “still ha[d] to meet all the elements of the CPT 
codes” from the 2020 CPT Manual. (Tr. I-105–06.) 
However, of course, the April 6, 2020 Interim Final 
Rule explained that, for virtual visits, coding was to 
be based on medical decision making or time, and 
removed documentation requirements relating to the 
examination and history. (Def. Ex. 218.) Quindoza 
conceded during cross-examination that he was 
incorrect and that he had not reviewed that guidance. 
In addition, on cross-examination, Quindoza had to 
retract testimony that he had provided on direct: 

Q. Okay. So when you told the members of the 
jury earlier that time is a factor in 

determining the level, that’s just not true, is it? 

A. In determining the level? 

Q. Yes, sir. 

A. No, it’s not. 

(Tr. I-205.) Given these shortcomings in Quindoza’s 
testimony, the Court accords it no weight. 

On the other hand, the Court finds Miscoe to be 
credible. Critically, and as discussed in more detail 
above, Miscoe’s testimony was the only testimony 
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that spoke directly to the requirements in the CPT 
Manual and related guidance. The Court finds 
helpful Miscoe’s testimony regarding each of the 
charged counts. More importantly, Miscoe was the 
only witness to explain what the relevant terms 
meant, and how they applied in the context of this 
particular case. For instance, Miscoe testified that 
COVID-19 qualified as an “undiagnosed new problem 
with uncertain prognosis” and he explained why that 
was so, explaining how that conclusion interacted 
with the ICD-10 guidance regarding diagnosis codes 
and why the other potential types of problems (e.g., 
self-limited or minor problem) did not apply. Miscoe 
also provided testimony helpful to decoding the 
COVID-19-specific guidance. For these reasons, the 
Court accords his testimony great weight. 

The Court does not preclude the possibility of 
proving a case such as this without an expert. 
However, in the face of such precise and credible 
expert testimony and in the face of ambiguous 
guidance, the relative weight of the lay testimony in 
this case is minimal. 

For instance, the Court accords little weight to the 
testimony of Raymond and Needle, both of whom had 
left DEC before Earleigh Heights opened and before 
the 2021 coding changes occurred. The Court accords 
their testimony that they believed the visits should 
be coded as level 3 little weight because they did not 
tie those concerns specifically to the CPT Manual—
which provides the very foundation for this case—in 
the same precise way as Miscoe. 

For instance, Needle testified that she did not have 
significant coding knowledge and that she believed 
that the visits should be coded as level 3 visits and 
that “[h]istorically, that was [her] feeling, but [she] 
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had never lived through a pandemic before.” (Tr. IV-
207.) Raymond’s testimony quite clearly related to 
the documentation of the history and the exam, not of 
the medical decision making. (See, e.g., Tr. IV-45 
(Raymond testifying that she was “okay” with billing 
COVID-related visits at level 4 and 5 “[i]f [she] had 
the documentation to support it in the history and 
the exam”).) Therefore, the Court does not accord her 
testimony weight as it relates to the level of medical 
decision making and CPT coding in 2021.35 

The Court concludes similarly with respect to 
Sinagra. Her testimony did not make clear why a 
one-level coding difference might occur between 
audits. Without a deeper understanding regarding 
whether the level 3 designation from the first audit 
(which was based on incomplete documentation) or 
the level 2 designation from the second audit is more 
appropriate, it is difficult to assign any substantial 
weight to her testimony or the results of the audit. 

In short, the Court finds that the inculpatory 
evidence in this case is more atmospheric36 while the 

 
35 The employees who did work at DEC after the coding 

change who testified regarding the appropriate codes, Silva and 
Carroll, both testified that they believed a level 4 was generally 
appropriate and that they did not feel pressure to code in any 
particular way, and that they sometimes coded lower if 
necessary. Given that they were employees during the relevant 
year, the Court accords their testimony more weight than their 
counterparts. 

36 For instance, the Government presented evidence that the 
Defendant’s income increased considerably in 2021, as compared 
to prior years. (See Gov’t Ex. 134 (chart reflecting the 
Defendant’s wages and business and partnership income for 
2018–2021).) The Government also presented evidence 
reflecting the large volume of patients seen by DEC and the 
amounts billed to and paid by insurers, (see, e.g., Gov’t Exs. 103, 
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exculpatory evidence is grounded in the actual 
guidance that forms the foundation of this case. 

It is, of course, impossible to recite herein every 
possibly relevant piece of evidence or to know exactly 
what evidence resonated with the jury when it 
convicted the Defendant on all five charges. The 
Court is mindful of the critical role that the jury 
plays and that new trials are to be granted only 
sparingly. The Court is reminded that the standard 
for reversing a jury verdict is demanding, and the 
Court does not overturn a jury verdict lightly. 
However, the Court, having closely observed the 
testimony and parsed the evidence in this case, 
concludes that the evidence weighs so heavily against 
the verdict that it would be unjust to enter judgment, 
and that the Defendant is conditionally entitled to a 
new trial. 

2.  Evidentiary Issues and Jury Voir Dire 

The Defendant raises various evidentiary issues in 
support of his alternative Motion for a New Trial. 
(See ECF No. 78 at 34–45.) The Defendant also 
argues that Court erred when it excluded members of 
the public from the individual voir dire of the jurors. 
(Id. at 45–46.) However, given the Court’s conclusion 
that a new trial is warranted based on the weight of 

 
104, 105, 111, 112, 113, 138), as well as emails from the 
Defendant that reflected his desire to treat patients quickly. 
(See, e.g., Gov’t Ex. 647 (December 25, 2020 email in which the 
Defendant explains that “this is virtual and [the patient] is 
there for one reason only-to be tested. Goal is to get them seen 
and out quickly (we want them in and out of the tent in under 5 
minutes total).”).)  
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the evidence, the Court declines to address these 
arguments.37 

IV.  Conclusion 

The Court does not take lightly its vacatur of the 
Defendant’s convictions in this case. The Court 
recognizes the critical role jurors play in our criminal 
justice system, and the extremely high bar that Rule 
29 places upon the Defendant and the Court in 
overturning a jury’s verdict. However, “[i]t has been 
settled throughout our history that the Constitution 
protects every criminal defendant against conviction 
except upon proof beyond a reasonable doubt of every 
fact necessary to constitute the crime with which he 
is charged” and “[i]t is equally clear that the Con-
stitution gives a criminal defendant the right to 
demand that a jury find him guilty of all the 
elements of the crime with which he is charged.” 
United States v. Booker, 543 U.S. 220, 230 (2005). 

 
37 With respect to the voir dire, the Defendant objects to the 

Court’s closure of the courtroom to the public to conduct the 
individual voir dire of prospective jurors. First, the Court notes 
that the Court has followed this practice as a result of the 
COVID-19 pandemic, and that conducting the individual voir 
dire in this manner replaced the Court’s usual and long-
standing practice of questioning individual jurors at the bench. 
Second, these discussions, while not conducted in public, were 
all on the record. Finally, the Defendant consented to this 
arrangement, both at trial and in a pretrial filing. (See, e.g., 
ECF No. 35 (parties’ joint proposed voir dire, which includes 
instructions to the jury regarding jury selection, including: 
“Then you will be brought back to the Courtroom, one-by-one, to 
meet with me and to review the answers that you have provided 
on your answer sheet. Once you are back in the Courtroom, only 
court staff, the parties, the lawyers, and I will be present. No 
one else will hear the answers that you provide.”); ECF No. 85-1 
(transcript reflecting Defense counsel’s agreement with the 
arrangement).) 
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Rule 29 safeguards these rights, and this is the rare 
case that merits overturning the jury’s verdict. The 
Court—having observed the trial and having care-
fully parsed the record in this case—concludes that 
the jury’s verdict cannot stand. Thus, an Order will 
issue vacating the Defendant’s convictions, granting 
the Defendant’s Motion for Judgment of Acquittal, 
and conditionally granting a new trial. A formal 
Judgment of Acquittal will enter. The Defendant will 
be discharged. 

DATED this _21_ day of December, 2023. 

BY THE COURT: 

/s/ James K. Bredar_ 
James K. Bredar 
Chief Judge 
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APPENDIX D 

U.S. Constitution, Fifth Amendment 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation. 
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