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Questions Presented..

Mr Wycoffs habeas petltlon presents exceptlonal cncumstances that have sharply
divided the courts below. Since Mr. Wycoff's 1976 murder conviction, without (Brady) materlals
evidence has come to light exposing the prosecution acted in bad faith, Vlolated petltloner s right
of confrontation, and knowingly allowed perjured statements to stand uncorrected. In addition,
newly discovered evidence reveals that both of petitioner's trial attorneys operated under an
actual conflict of interest in choosing to represent potential state witnesses interest over their,
client-petitioner and; withheld from client, trial court, and jury documented proof of the state
prosecutor's false statements made during closing arguments and six new witnesses have come .-
forth to offer reliable testimony tending to show that blood and mustard spillage (i-¢., the sole
ev1dence upon which this conviction has been upheld for the last 35-years) occurred when the
Vlctlm s body was removed and thereafter petltloner was escorted along and through the exact
same extraction path accounting for small spots of blood and mustard to be on his shoes. Despite
substantial new evidence of his.innocence, no court, state or federal, has ever held a hearing to
assess the half-dozen new witnesses that shew Mr. Wycoff is innocent.

‘The questlons presented are:

h Whether upon a court of appeals den1al of leave to ﬁle a second federal habeas application
AEDPA's § 2244(b) (3) (E) proh1b1ts any party from seeking reheanng enbanc? =
Whether transfer to the district-court for a hearlng pursuant to this Court's or1g1nal habeas
jurisdiction is warranted in-the uniusual life without pessibility of parole case where.the

- petitioner has raised a substantial case of innocence; the lower federal courts refused to
address his innocence in hi$ second fedetal habeas petition and no state or federal court has
held an ev1dent1ary hearlng to exam1ne his néw evidence? ' 4

~ When considered pursuant to the core requlr\.ments of due i process rlght to be heard and to
rebut the state court decisions on post-conv1ct10n petltloner were summary denials, assigning

.no reasons, and the court 6f appeals' denial favored petitioner with.no reasoning, ana1y51s

- findings of fact, or legal basis for denying a second federal habeas application, where (and/or

* what protess) is the avenue “for seeking relief if petitioner's new claim did meet the AEDPA's

- §§2244(b)(2(B)(i) and 22{4(b)(2)(B)(11) requ1rements‘7 : : o
4. Whether and to what exterit the AEDPA apphes to or1g1nal habeas petltlons and if remand is

- granted pursuant to an orlgmal habeas what requlrements of the AEDPA (and to what extent)

. 'are applicable below? ;. “iu.oih wiiie s s o . : .

. Where does the onus fall when.the prosecutlon and tnal counsel absent mutual knowledge to
withhold, both denied Petitioner and all the judiciary to date the ssole document that would
‘have established that Petitioner’s original trial counsel functioned under an actual prejudicial
conflict of interest and false testimonial statements during final rebuttal closing arguments by
the prosecution?
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Parties to the Proceedings Below

This petition stems from a habeas corpus proceeding in which petitioner, Steven Ray
Wycoff, was the movant before the United States Court of Appeals for the Eighth Circuit. Mr.
Wycoff is a prisoner sentenced to life without poss1b111ty of parole and in the custody of Nick - -
Lamb Actlng Warden of the Iowa State Penltentlary ' ' ' '
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Petition for a Writ of Habeas Corpus

Petitioner, Steven Ray Wycoff respectfully'requests that this court vacate his 1976
murder in the first degree conviction and remand for a new jury tr1al or in the alternative
transfer for hearing and deterrmnatlon his appl1cat1on for habeas corpus to the d1strlct
court in accordance with 1ts authorlty under 28 U. S.C. § 2241(b)

AN
RPN

Oplmon Below

| The opinions of the Umted States Court of Appeals for the Elghth C1rcu1t is _. ,
publlshed at Wycoff v Ludw1ck ., “ F 3d - 2010 WL103349 (8th Cir 2010) and
See, Attachments hereto “A” & “B” -

o 'St'atenreﬁﬁ't‘wof JurisdicthD‘ e

, The order(s) of the court of appeals denymg a ﬁhng of rehearlng en banc and
authorization to file a success1ve petltlon were entered on January 5,2011 and December
2,2010 respectfully. This Court's Jur1sd1ct1on is invoked pursuant to 28 U.S.C. §§ 2241,
2254,2254(A), 1651(A) and Article I1I of the US Constitution.

Relevant?Constitution'al a'nd Statutory PrOVisions‘ '

YR
PP

The Fourteenth Amendment of the Umted States Const1tut1on states in relevant part )
"Nor shall any state depr1ve any person of llfe hberty, or property, w1thout due process
of law

" The S1xth Amendment of the Un1ted States Const1tut1on states 1n relevant part
"to have the assistance of counsel for his defense
28 U.S.C. § 2241(2010):
28 U.S.C. § 2244 (2010);
28 U S.C.§ 2254 (2010)

Statement 6f the Case
On November 3 1975 inmate Cecil Polson of thé Towa State Pemtentlary '

a November 3, 1975 a pnsoner by the name of Cec1l Polson was stabbed numerous
times 1n his cell in cell: house'l 8 of the Iowa State Pemtentlary Petltloner Wycoff and at
least three other 1nmates were segregated shortly thereafter and detained in ‘the i maximum -
securlty cell-house220 6f the® penitentiary for 1nvest1gat10n of the stabblng and murder of
Polson. Subsequent to Mr. Wycoff’s detention, a grand jury was convened to investigate
and 1ndlct the 1nd1v1dual(s) respons1ble for Polson s murder December 17 1975 Mr




indigence, Mr. Wycoff was appointed Counsel for his defense.cAttorneys Kent
Hutchenson and Gordon Liles, law partners, were appomted by the court to represent Mr.
Wycoff in the criminal tr1a1 proceedlngs B

The prosecutlon s case against Wycoff was c1rcumstant1al Mr. Wycoff’s defense'
was ofie of alibi."Mr. Wycoff called his alibi wﬂ:ness James Cain He testified that at the
time of the screams were heard in the cell-house on November3, 1975, "Mr Wycoff was
nowhere near the area of the cell- house where the screams were coming from (Appendix
p. 22-25) Upon cross- -examination by The prosecutor Mr. Cain was asked whether he
had ever tolda correctlonal ofﬁcer Bower that he kriew Mr. Wycoff was 1nvolved in the
murder. (Appendlx p- 26-29) M. Cain denied 3 any ‘such conversatlon (Appendix p. 27-
28). In closing argument Mr. Wycoff’s counsel argued that Mt Cain’s testimony was
unrefuted as the prosecutor never brought in Officer Bowen to contradict or impeach
Cain. (Appendix p.29) the prosecutor in closmg rebuttal argument told the jury the Mr.
Bowen was not a guard, he was under suspens10n and that he was un cooperative.
(Appendlx p- 30) In state post-conv1ct10n proceedmg in 1983 correctlonal officer Bowen
was subpoenaed to testlfy upon Mr Wycoffs clalm that he was_ demed effectlve conflict-
free counsel at his criminal trial e \
in 1976. Mr. Bowen testified that in 1976 at the time of Mr. Wycoff’ s Criminal trlal that .
he was a correctional officer at the lowa State Penitentiary. He, stated that he was subject
to disciplinary proceedings and that for those proceedings he had retained Mr. Wycoff’s
counsel to represent his 1nterests F urther stated that prlor to Mr Wycoffs in 1976 he
was requested by the prosecutlon to testlfy agalnst Mr Wycoff/ He stated that he had toId
both his/Mr. Wycoff’s counsel | prior to Mr. Wycoff s tnal and'the prosecutor that he had _
no knowledge concerning the case. Specifically, he told the prosecutor, when he was '
subpoenaed for the trial that he had never had no conversatlon with witness Cain where
Cain said that Wycoff was involved in the murder He stated he ‘was told by the
prosecutor to go away. (Appendix p. 38- 40) “feis undisputed that the
trial court at the criminal trial in 1976 wass never alerted to the concurrent representatlon'
of Mr. Bowen by Wycoff’s trial counsel. Further it is undisputed that at the time of the. .
prosecutor’s closing rebuttal he was aware the Mr. Bowen had denied any knowledge of
a conversation with Mr. Cain. Specifically, he told the prosecutor when he was
subpoenaed as a witness that Cain had never told him Mr. Wycoff was involved in the
urder. L S RS A O :

Mr. Wycoff was granted a new trial by the Iowa Court of Appeals in 1985. On the
prosecutor s mrsconduct in cIos1ng argument However the award of the new trlal was

review of the Iowa Court of Appeals dec131on See Wycoff v State 382 N. W 2d 462
(Iowa 1986) 5

The unlted States D1strlct Court Southern Drstnct of Iowa, demed habeas rehef
pursuant to 28 U. S C.§on January 21 1988 The Umted States Court of Appeals for the \ﬂ'




Eighth Circuit affirmed the denial of-habeas Corpus relief on March, 13, 1989. It further -
denied reheanng on Apr11 18, 1989, See- Wycoff v. Nix, 869 F,2d 1111 (8% Cir. 1989)
Newly Discovered Witnesses A ‘

Since the time of trial, Wycoff ha,sl lea:ncd of new: information‘ from six new
witnesses, who did not testify at trial.

- The Robinson-Bey, Rinehart, Cain; Page affidavits; the Willis' deposition and
Prough's tape recording contain new evidence. They explain away the most critical-and .
significant evidence, the blood and mustard-on Wycoff’s shoes, as being from an - - -
accidental exposure due to.the ambulance attendant spilling blood and mustard off the
body of the victim while removing it, and exposing Wycoff to it when he was moved,
through the area of the spill:45 minutes later.. : ., « . . -0 o

- Wycoff is advancing an "actual innecence claim:: whlch is an; exceptlon to the
Iowa statute of limitations;{this 1,1m1tatlo,n docs_. no,t;apply toa ground_,_of fact.or law that
could have been raised within that.applicable time periods): :

Newly Discovered Evidence. of a Prejudicial Conflict of Interest,

Wycoff was represented in his griginal trial by attorney(s) Kent Hutchinson and
Gordon Liles, both of-whom:sufferedunder a prejudicial conflict of interest. Correctional
Officer Kenneth Bowen a potential prosecution witness and clearly Wycoff’s favorable
and material witness to sustain the testimony-of Cain (See, Att-55) was alsc represented
by the same lawyers as Wy.coff before the State of Iowa, lowa Merit Employment
Department, regarding dlsmplmary Pproceedings due to his loss of employment as a guard
(correctlonal ofﬁcer) at the Jowa State Pe*utentlary (See, Att —pgs 71, 82 & 88). Bowen

Wycoff on Apr11 26 1976 James Cam was a key a11b1 w1tness who 1f belleved by the
jury the jury would have ,exonerated, Wycoff of murder. (See, Att - pg. 55). Bowen
possessed material testimony that would have supported Wycoff’s key alibi witness
(Cain’s) testimony against the illegal, unfounded and prejudicial cross-examination of
prosecutor Williams of Cain.. The. Court.of Appeals of lowa ruled-in 1985 that if Cain
would have been believed Petitioner:would have been acquitted (See Att-pg.-, - - ... .
55).Wycoff’s attorneys refused to subpoena Bowen to testify for Wycoff to clear up the -
impeachment of Cain, .and never told Wycoff.of the significance of Bowen’s testimony.
Bowen had instructed his attorney (Llles) to not get him involved in Wycoff’s murder. .:: -
trial for murder due to what he;perceived would be a negative impact upon his @mployee
proceedings if he ft_estiﬁed for the Applicant. (See, Att — pgs. 85, 88; 94, 99 & 100).

The Court of Appeals of Iowa was unable to render a finding regarding the.claim
advanced by Wycoff during his post-conviction appeal in the mid-eighties regarding a- o

R SN :




“conflict of interest” in Wycoff v State of Iowa, 5-194/84-106, September 24, 1985
“unreported”). (See, Att - pg. 54). The Court of Appeals of Iowa Stated:
We are reluctant to agree with petitioner that it was Liles’ concurrent
representation of both men which prevented him from objecting
without more evidence to support the claim. =~

Clearly the Court of Appeals of Iowa was ‘asking for more evidence before they
would-support sustain Wycoff’s claim of a “corflict of interest.” Att — pages 71-76
provides the missing evidence needed to sustain the “conflict of interest” claim withheld
by the prosecution until September 20, 2005, and never provided to Wycoff from his own
counsel. Att — pgs. 71-76 makes clear that-Liles was functioning under a conflict of
interest by representing both the Wycoff in his murder trial and Correctional Officer
Kenneth Bowen on his disciplinary hearings regarding the loss:of his job at the owa
State Penitentiary and that such duel representation fiot only resulted in a “conflict of
interest” but it prejudiced this Wycoff as well; as is shown below:

Wycoff v State, 382 N.W.2d at 467, or at Att — page 65 where it states:

He tells you about cotrectional officer Bowen. He said to"you in his
closing argumerit that Bowen is a guard. Ladies and'Gentlemen, Mr.
Bowen is not a guard anymore. I am sorry that he wasn't hereasa - -

" witness.-He was subpoenaed. I had hoped he vould be coopérative.
I'm sorry but he wasn’t. But. he is not a guard. Mr. Hutchinson knows
that. Mr. Hutchinson knows that when he made that statement to you
that Bowen is not a guard. He knew that statement was not true.
Maybe he meant though, to say he was-a guard but he told you that he

. was a guard. When he told you that, thdt statement; I guess he was — I
could be corrected — he’s under suspensmn He: has d1s01p11nary '
hearlngs pendlng 2t

'LEGAL NOTICE: When the Court of: Appeals of Towa'in 1985 reversed Wycoff’s
conviction for mutder, it did so for'the false statements made by the prosecutor in closing.
rebuttal emphasized in italics above. (See, Att —pg 52). -~

The concurrent representatlon of Bowen and Wycoff prejudlced Wycoff as
follows: - - ' C e - M S I T PO . T

- Liles was unable to object to prosecutor Wllllams false statéments to the jury "that
Bowen was uncooperative! (See, Att —pgs. 51-57) unless he was willing to (1) provide -

! The Court of Appeals of Iowa, on September 24, 1985 reversed Applicant's conviction due to prosecutor
Williams' statement that Bowen was not cooperative. See, Att - pg. 52 where it states:
I'm sorry that he wasn't here as a witness. He was subpoenaed. I had hoped he would be
cooperative. I'm sorry but he wasn't.




testimony outside of the record, and reveal the conflict he was under and tell why he
never produced Bowen as a witness; and-(2). compel Bowen to testify by subpeena
against Bowen’s express demands.to his counsel not to get him involved in Wycoff’s trial
due to what Bowen feared would be an adverse impact on his disciplinary proceedings
that Liles was representing him on, See, Att — pgs. 88, 94,99 &100).

“Liles was well aware before the start.of the trial that Bowen did cooperate w1th
the prosecutlon .and that. Bowen just would not corroborate Williams’ impeachment of
Cain nor substantiate the incorrect information in the BCI report. (See, Att — pgs 27-28
& 52, 81, 83, 85, 86, 87,91 &.92). . , S

Liles could not object to the repeated attacks upon the cred1b111ty of Apphcant s’
counsel (Hutchinson) during closing when Prosecutor. Williams repeatedly told the jury -
Hutchinson was not being truthful to the.jury when he said Bowen was guard, because -
the minute Liles did — he would have to reveal to the trial court (1) that he was .
representing: Bowen and Wycoff on two-separate matter, and that Bowen had made it
clear he did not want to get involved in Wycoff’s criminal trial (2) he could not.-reveal ,
that he had represented Bowen and prevailed on his job hearings reinstating him as a
correctional officer (guard), without revealing the concurrent representation to-correct the
prosecutor’s attacks upon the credibility of Wycoff’s counsel. - '

Liles denied Applicant a mistrial by failing to reveal to the dlstrlct court the
concurrent representation that existed between Bowen and Wycoff, said mistrial should
have been granted at either,the cross-examination of Cain or no later than the closing
rebuttal of prosecutor Williams. (See; Att— pg 177-180). - T ‘

Liles who also served as Wycoff’s direct- appeal counsel concealed the fact that
he represented Bowen and Wycoff at the same time, and that a prejudicial.conflict
existed, thereby denying Wycoff any- opportunity to utilize the “conflict of interest” issue
as a claim-on direct appeal:, L e o N

: Bmdy Vlolatlon of St‘ate Star Wltness -

RE e . /~4 Eoaor ¢

The below mentloned exculpatory documentatlon constltuted a Brady v1olatlon :
Wycoff’s right to due proeess, guaranteed by the Fourteenth Amendment to the U.S, -
Constitution, was violated before; during; and after trial; when the State:failed to.turn - -,
over to the defense critical. exculpatory, evidence that was urrknown to his defense namely
documentation and other, verbal evidence that the state’s chief star witness (Thomas -
Leroy Garrett) was given a‘work release? for his testimony against Wycoff (See, Ex A at.
pg: 39) as well as other favorable finangial gains (See footnote 17 at pg..10.0f Evidence,
Introduced at Tnal file)t vthat he obtalned by being transferred:to the Iowa State Men’s- -
Reformatory on December 3, 1975 (See, Ex-A pgs. 34-29), that such evidence (1) was .
discovered after the verdict; (2) could not have been discovered earlier in the exercise of

2 The state could not provide Garrett a parole. . but, the Department ‘of Corrections could provide Gatrett a -
work release for his cooperation in testifying against Wycoff.
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due diligence; (3) are material to the issues of the case, and not merely cumulative or
impeaching; and (4) would probably change the result if a new trial were granted.

Wycoff’s right to due process, guaranteed by the Fourtéenth Amendment to the
United States Constitution, and Article I, section 9 of lowa States Constitution, was
violated before, during, and after trial when the state'failed to turn over to the defense
critical exciilpatory evidence that was unknown to his defense-namely documentation that
chief star witness (Thomas Leroy Garrett), was a documented liar (See Ex A, pg. 41),
untrustworthy, was making repeated attempts through administrative means to obtain
release from prison through deceit and means of which he failed to earn his release, by
using the fact he had testified before against othet inmates and needed to be released
from prison or transferred, that prison officials were well aware that Garret was a liar,
was making all sorts of attempts to secure his release in an unethical manner, that such
evidence was (1) discovered by Wycoff after the verdict; (2) could not have been’
discovered earlier in the exercise of due diligence; (3) is materiil to the issues of the case,
not merely cumulative or 1mpeach1ng, and 4) would probably change the result if a new
trial was granted. : '

Wycoff’s right to due process, guaranteed by the Fourteenth-Amendment to the
United States Constitution, was violated before, during, and affer trial, when the state
failed to turn over to the defense critical ‘'exculpatory evidence that was unknown to his
defense — namely, several inmate kites all determined to be authored by the state’s chief
star witness (Thomas Leroy Garrett); the BCI intetview of Garrett of November 3, 1975, -
an additional kite by inmate Garrett suggesting where the knife was, a second interview
with Garrett dated November 6, 1975, a third interview by the BCI with inmate Garrett
dated November 20, 1975, the record of the interview with Garrett, where the' BCI,
Deputy Warden Paul Hedgepeth, and the area prosecutor Dick Williams, the January 21,
1976 interview with Garrett and BCI Agent Goepel dated January 21, 1976, and an
additional interview between BCI Agent Mike Dooley @nd Garrett dated January 16,
1976 (See, Ex A pg. 43-45), that such evidence (1) was discovered after the verdict; (2)
could not have been discovered earlier in the exercise 6f due diligence; (3) administrative
remedy are material to the issues of the case, and nof merely cumulative or impeaching;
and (4) would probably change the tesult if a newtrial were granted. :

“Ex A is the discover request by the Wisconsin Innocence Project that resulted in’
the discovery of all the exculpatory materials attached to the discovery request. Note page
10 where the PCR states attorney makes clear that a mimber of documents had not been
provided counsel or Wycoff after court ordérs set forth"at-page3 (Ex B); pg. 6 Ex C; after
the same statesattorney lied to the court that it all had been' provtded page 8 of Ex D, and
finally it was provided on September 22, 2005.

- Att: U-evidence the affidavit of trial counsel Gordon Liles makes clear, that hone
of the exhibits found on September 22, 2003 in the prosecutor’s archived files were ever
given to him during the original trial other than Exhibit #6 which is the lowa Merit




Employment Department decision, date March 4,.1976 (Att -71-76) contained in the
“Attachments Files to Grounds Two Three Four Five and Six”), and whlch forms the -
basis of Wycoff’s “prejudicial conflict of interest” claim.

. Also.note Att: U-3A pgs. 1-2.which is.my trial lawyers (Hutchinson and Liles)
Brady materials request in.j’I 975-76, and note also Att: U-3A pages 3-4 wherein the .
prosecutor (Williams) states.there is no exeulpatory.informatiorl to be provided in
1975-76. S
False Testimonial Statements by Prosecutor in Rebuttal Closing

On September 20, 2005, Wycoff obtained newly discovered evidence.of a
material nature from the archived files of prosecutor Richard Williams. Such evidence
was seen for the very first time by. Wyceff on.September 20, 2005, and makes clear that
prosecutor committed "bad faith" during closing-argument and made repeated false
statements to the jury. Att+pgs. 71-76 is the document Wycoff speaks about, and was
obtained only following multiple court orders.of this Court in the case of Wycoff v State
of Iowa, Case No. PCLA 4785, Lee County District Court. Att - pgs. 71-76 are. the State
of lowa - Iowa Merit Employment Department records of correctional officer Kenneth
Bowen. As shown at page'1 of this document; Bowen's legal counsel was the same as
Wycoff during his criminal trial. (Gordon Liles). Att - pg 76 at the last paragraph and as
dated March 4, 1976, (over two months prior to the start of Wycoff’s criminal trial)
Bowen had prevailed and won heriO'b back as-a Correctional Officer/Guard.

Wycoff v State 382 N W 2d at 467 -or at Att pg 65 where 1t states

- He tells you: about correctlonal ofﬁcer Bowen He sa1d to you in. hlS
.- -closing.argument that Bowen is.a guard. Ladies and Gentlemen, . -
Mr. Bowen is not a guard anymore. I.am-sorry that he wasn't here
. -as a witness: He was subpoenaed. I had hoped he would be ..
: cooperative. I'm sorry but he wasn't. But, he is not a. guard Mr.
- Hutchenson knows that. Mr. Hutchinson knows that when he, Lo
... ~made that statement to you that Bowen is not a guard. He knew o
- ..that statement;was not true. Maybe he meant thou_lgl;; to sg’r he .. .
was a guard but he told you that he was a guard. When he told
you that, that statement, -1 guess he was -- I could be corrected -- he's .
under suspensigm He had ﬂlselpllnary hearzngs pendlng
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LEGAL NOTICE When the Court of Appeals of Iowa in 1985 reversed Wycoff S
conviction for murder, it did so for the false statements made by the prosecutor in closing
rebuttal emphasized in italics above. (See Att - pg. 52) The newly discovered eV1dence
located in the prosecutor's archived files (Att - pg. 76) now makes it clear that the




prosecutor committed additional false statemets to: the jury- m closrng rebuttal, all
emphasized in bold and underlme above.”” .7 E
i R PR L
In Wycoff v State, 382'N.W. 2d at 467-469, or at Att - pg. 65 the issue of Bowen s
status as a guard was a significant issue addressed by the Iowa Supreme Court: - -
- The Court of Appeals found Williams' statement inTebuttal constituted-
prosecutorial misconduct necessitating reversal. It held Williams'
¢omments "implied- Bowen would confirm that Cain“previously
implicated Wycoff and that the only reason Bowen dld not appear was
- because Boweh 'was uncooperative."-
- * Williams' statement was in résponse to Hutchinison?s:teference to
Bowen as a guard. Clearly, Williams believed this factual inaccuracy
aided Hutchinson’s argument because a guard would likely have every -
-reason to cooperate with the State. The thrust.of Williams' argument
was to contradict defense counsel's chardcterizatioti of Bowen as a
guard.-While:Williams made no attempt t6 disclose his conversation
with Bowen following his examination of Cain, the téstimoriy in * = -
question contained only his questlons te Caln made in good falth and
Cain's negatlve answer. . ‘0 LTS S )
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Due to thé recent 'disvlosure' of Att.- pgs: 71-76,from the archives of prosecutor” -
Williams there are several fact finding errors with the Iowa Supreme Courts fact ﬁndmgs
all of which constitute a thanifest injustice: Theése are:" ! Lo

To start with, the prosecutor fabrlcated his repeated statements to the jury about
Bowen not being a guard, when the prosecutor knew full:well’Bowen was a guard due to
the prosecution's possession of Att —pgs. 71-76 located in the prOsecutor s archlved files,
which makes clear'Bowen prevalled in getting his job returnedito him.

Bowen was cooperiative, and did appear-when subpoenzged by Williams to come to
trial, and appeared; was: spokén to by Willianis for the second time that he had no
knowledge ofthe crimé:and nothing to offer. (See, Att - pgs. 81282), Williams sent
Bowen homie choosing net to ¢all him to testify. Therefore, Baifién was cooperative; he
just would not corroborate Wllllams lmbeachment of Cairni norSubstantiate the BCI
report. SRR e Thersntownsilad oo -

Williams-had absolutely no reason to beheve in any fabtual indccuracy regarding
Hutchinson’s statements {0 the‘juty about Bowen being a guard:

First, Hutchinson knew first hand that Bowen was a guard, because, Wycoff’s
legal counsel GordonLiles prévailed iti getting Bowen his guard job back on March 4,
1976, well over two months prior to the start of Wycoff’s criminal trial. (Att --pgs. 71 = :




- Second: Williams himself was in possession of Att - pgs.-71-76, thereby.
possessing the very document prior to Wycoff™s trial that made clear Bowen was a guard :
by prevailing in getting his:;job back.:The prosecutors questions made to Cain under
cross-examination by prosecutor Williams could never have. been made in good faith, due
to the fact, that well before the start of the. trial on April 26, 1976, and the cross- . :
examination of Cain on May 4,.1976, the prosecutor’s office had met with Bowen who
made it clear he had no téstimony. or evidence that he could provide that w‘ould‘help‘:‘the. .
prosecution. (See, Att - pgs. 27-28). ' A

. Not only-did -Williams not disclose to the jury his discussion Wlth Bowen ,
following his examination of Cain; he further failed to tell the jury-that-well before the - .
trial started and his cross:examination:of Cain on May 4, 1976, Bowen had told the
prosecution that he had no evidence or testimony to offer. (See, Att - pgs. 27-28), v

The prosecutor made repeated attacks upon the credibility of Wycoff’s attorney
during closing argument alleging, (i.e., “Hutchinson knows that. Mr. Hutchinson knows
that when he made that statément to-you:that Bowen is not a guard. He knew that
statement was not true. Maybe he meant:though., to say he was a guard but he told you .’
that he was a guard”,)..:and-did so-with full knowledge that Bowen:was a-guard,
intentionally attacking Wycoff’s counsel's. credlbxlltv on-a topic.of which he was fu]lv
aware he was not being tiuthful about.- - ~ .~ . R .

Liles was present-during the closmg arguments of Wllhams dunng Wycoff’s tnal )
for murder, and was well aware of his legal obligation to insure that Hutchinson (lead . -
counsel) was well aware of+the-information’possessed by Bowen regarding the .
disciplinary. proceedings;.both so:that Hutchingon could protected the legal rights of
Wiycoff, but also, so:that:prosecutor Williams could-not getaway with maklng repeated
false statements to the-jury absent:objection. . : L o Lo
Liles failed atthis point to; protect the. Appllcant from the prosecutor s: mlsconduct due to
his legal obligations to Bowen:: ;.5 =0 v a0 : A

Perjury of Prosecutor Durmg Collateral Proceedings.:

Prosecutor Wi,lliams.;during the.sE-ebruary; :1---2,-, 1r983 ;post-.convictionﬁhearing in
Wycoff v State of lowa,:Cause-No: 17171 testified under-oath and committed perjury
when he falsely testified that:thie Lee.County: Attorney Joel Kamp.never-got in’ contact
with Kenneth Bowen prior to the start-of \Wyeoff’s trial. (See, Att-pgs. 82-83, 91-92 &
141-143).

This was perjured testimony on Williams' part, as shown by the Lee County. - .. -
District Court. (See pages 10-11 of the Lee County District Court's "findings of Fact,
Conclusions of Law;.and Order-in-Wycoff v. State-of Iowa; Cause No:-17171 on file with
this Court or Se€,.Att - pgs. 27-28.& :82-83). de L '

“I'here would-have been no reason for Williams to. comm1t petjury. regardmg thls
matter_,unless he was trying to conceal-the fact that:before the trial and the cross




examination of Cain-.on May 4, 1976, Williams had been told by prosecutor Kamp -- that
Bowen would not support his impeachment of Cain or the BCLreport. :
‘Williams had to perjure himself about Kamp not contacting Bowen --:because not
to do so, -his and Respondent's alleged "good faith": argument ‘would have failed before -
the district court and the appellate courts of Iowa. " D
+ It was this very. "good faith" defense that the State of IQWa rehed on to get the
Iowa Supreme Court in'1986.to reverse the Court of. Appeals 1985 decision reversmg o
Wycoff’s conviction. S e . e
Prosecutor Williams intentionally falsified the post—conthlon trial record to
conceal his "bad faith" during Wycoff>s original trial, to defeat reversible error and to'be. -
able to assist the State in their advancement of a "fraudulent good faith defense” " . "+~
regardlng the 1mpeachment of Cain and closing arguments. "2 :
- " Manifest In]ustlce S ST
_ : - fo T AR L SUULE :

" In this case, both th_e ‘pr,osecutortand_.Petitioncr’.,sipwn'original trial counsel
prior to the start of the original jury trial, were well; aware of the State of Iowa, Iowa
Merit Employment Departmént document, regarding disciplihary proceedings of
Correctional Officer Bowen due:to his loss:of employment asa guard (correctional .. ...
officer) at the lowa State Penitentiary. (See, Att — pgs. 71, 82&:88). '?The'prosecut(')r.?s ‘.
and Petitioner’s original trial counsels w1thhoid1ng of thls document constitutes'a
manifest injustice in itself. - - o e el L T e e

The lowa Supreme Court in Wycoff v Stat&of Iowa, 382 DLW, 2d 462 at 467~heid:
that prosecutor Williams acted in good faith due to-his reliance -on an inadmissible BCI .
report to lay the foundation for the impeachment. 6f Cain.. This-was a holding of manifest
injustice due to it being based (1) upon law contrary: tothe.law established by the United
States Supreme Court (See, Att - pgs. 182,"183+84 & .185).and; (2) the holdlng is based on
facts contrary to the state district court record , as shown belows: - T
Williams' questions did insinuaté Cam made such’ & statement.
Williams' reliance on an inadmissible BCI report to lay the foundation
. for impeachment may:in retrospect-appears questionable, but we agree
" with the post-conviction court's findings regarding the. credibility of .
- Williams and:we hold that he atted in good, falth I.‘Ie believed that lf
" called, Bowen would substantiate the report.:... !, ..

_ pae .. o -y s oea Regp -t o T ess . T P
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-When the Iowa Supreme Court relied upon Love; and the legal prépesition.in. -
Love regarding the "bad faith" of prosecutor's they did so relying on law in-direct conflict
with the law.established by the United States Supreme Court: The law during Love and
during Wycoff’s trial never permitted a prosecutor's'misconduct to be assessed by the ‘.-




judiciary based upon his/her "good verses bad faith." (See,-Att — pgs. 182, 183-84 & 185)
Also, this holding and fact finding by.the lowa Supreme Court is in error and is not
supported by-the district.court post-conviction record. Williams and his second chair Joel
Kamp spoke to correctional officer Bowen before the start of Wycoff’s original trial, and
Bowen made it clear he would not substantiate the information contained in the BCI
report See, Att — pgs. 27-28), where it states as follows: :

He was contacied by someone; apparently Joel Kamp from the County

Attorney's ofﬁee, near the start-of the trail on April 26, 1976 .

. .concerning giving:testimony relating to the charge against. Mr

_before the MayA, 197.6, cr,oss,,_exammatl‘on of Mr. James Cain, he told
‘Mr. Wycoff's defense attorneys that he had been contacted by the
prosecutors dand;that he knew.nothing about Mr. Polson's death. They ..
advised him that if subpoenaed to testify, he would have to attend and
testify. . - el e i o e ‘

Joel J Kamp, second cha1r prosecutor dunng Wycoffs orlglral trlal and now
District Associate Judge for Lee¢ County, Iowa, assisted prosecutor Williams in the
prosecution-of Wycoff for.murder. (See,.Att ~ pgs. 156-157)... o

Second chair prosecutor Kamp maintained a legal duty | to 1nforrn W1111ams of the
fact Bowen had already denied any conversation took place between Cain and himself
regarding Wycoff committing the murder of Cec¢il Polson, so that Williams did not
attempt to illegally rmpeach Cain, if he. (Wllhams) was unaware of Kamp’s exchange
with Bowen. SRR L L S _
This is further substantlated by Correctlonal Ofﬁcer Bowen 's own testlmony :
during the post-conviction proceedings in Wycoff v State of Iowa, Cause No. 17171, Lee
County District Court. (See, Att - pgs. 85-86).

There can be no question.that the facts.of the original trial in this matter and those
learned at the post-conviction hearing that.were appealed to the Iowa Supreme Court in
Wycoff v State of Jowa,. 382 N.W. 2d 462.at 467 are in direct conflict of those relied
upon by the Jowa Supreme-Court. This factual error is-one of manifest injustice due to'it
going directly to the:materjal issues under.review by:the Iowa Supreme Court when they
ruled in error. ¢ e I T T : R

- There is no'way: that prOsecutor W1111ams could have acted in good falt ,
declared by the Jowa Supreme,Court in Wycoff v State of lowa, 382 N.W. 2d 462 at 467 '-1

because the prosecution "prior to any- cross-examination of i inmate Cain had spoken to’
Bowen who had told them he would not substantiate the BCI report."

ST A




Additionally, the prosecutor's "good v bad:faith" was not the correct standard of
review for the Iowa Supreme Court to rely on to assess Wycoff™s constitutional claims of
the denial of due process due'to prosecutoual misconduct. (See Att—pgs. 182, 183-84 &
185). . e :
Clearly, before the trial started without question the prosecutor was well aware
that Bowen would provide no testimony-concerning Cain telling Bowen that Wycoff -
committed the murder. As such, well befere the impeachment-of Cain on May 4, 1976,
prosecutors Williams knew full well that Bowen would not support his impeachment of
Cain or substantiate the BCI report, because Bowen had alreadv made this clear to the
prosecution before the trial started. B : oo

This error transpired due to the State of Iowa's legal counsel during the 1983 post-
conviction proceedings advancing & "fraudulent defense of good faith," i.e., that Williams
was relying on the BCI repott and due to the concealment of materidl'and favorable
evidence by the prosecutor and Wycoff’s own trlal counsel from thlS Court and the
appellate courts as well as Wycoff. - Coe

Clearly the Iowa Supreme Court comm1tted a factual error in their holding and
fact findings of a manifest injustice, that had it not been committed, the Iowa Supreme
Court would not have reversed the lowa Appeals Court's reversal of Wycoff’s conviction.

The Iowa Supreme Court denied Wycoff "due process" conirary to the Fourteenth
Amendment to the United States Constitution and ‘Article 1, section 9 of the Iowa State
Constitution when they relied on bad law to re-impose a hfe séntence upon Wycoff after -
Wycoff had obtained a reversal of his conviction. - JES : :

Furthermore, Love was and remains in direct. conﬂlct Wlth the law of the United “
States Supreme Court. (Att — pgs. 182 - 185). = /. v . Lwiiis  o , S

" The conduct of the Towa Supreme Court denied Wycoffdue process and as such '
the Judgment of the Jowa Supreme Court in Wycoff v State of Iowa, 382 N.W.-2d 462
(Iowa 1986) is legally "v01d" s ST TR =

" The.Court of Appeals Declsion'v : :

On December 2, 2010 a three judge panel of the court of appeals denied Mr.:
Wycoff permission to file'a second habeas petition with no reasoning, analysis, findings
of fact, or legal basis.(See Attachment “A™ hereto) The lower court even failed to. identify.
whether Mr. Wycoff "failed to meet the procedural requirements of 28 U.S.C. §§ 2244(b)
(2) (B) (i) or 2244(b) (2) (B) (ii) and/or both." (Attachment hereto — “A”) Second, it held
that under 28 U.S.C. § 2244(b) (3) (Evidence), Mr. Wygoff could - not file an application
for rehearing en banc. In-fact; the court of appeals actually held that "the Clerk of the"
Eighth Circuit Court of Appeals was not required to even file an application for rehearing
en banc." (Attachment hereto — “B”) (See, also, Attachment hereto “C”). Initially, the .
Clerk of the Eighth Circuit Court of Appeals took it upon his/herself to not file the




Respondents Petition for Fehearmg En Banc pursuant to AEDPA §2244 (B)BGXE) (See
Attachment “D” hereto)

Reasons for Grantlng the ert o

This Court's power to grant an extraordinary writ is very broad but reserved for
exceptional cases in which "appeal is a clearly inadequate remedy." Ex Parte Fahey, 332
U.S. 258, 260 (1947). Title.28 U.S.C. 2244(b)(3)(Evidence) prevents this Court from
reviewing the court of appeals' order denying Mr. Wycoff leave to file a second habeas . -
petition by appeal or writ of certiorari. The provision, however, has not repealed this
Court's authority to'entertain original habeas petitions, Felker v Turpin, 518 US 651, 660
(1996), nor has it disallowed:this.Court from granting relief and/or from"transferring the
application for hearing and stermmatlon" to the district court-pursuantto 28 U.S.C. §
2241(b). el
Rule 20 of this Court requires a petltloner seeking a Writ of Habeas Corpus
demonstrate that (1) "adequate relief cannot be obtained in any other form or in any other
court;" (2) "exceptional circumstances warrant the exercise of this power;" and (3) "the -;
writ will be in aid of the Court's appellate jurisdiction." Further, this Court's authority to
grant relief is limited by 28:U.S.C. § 2254, and any considerations of a second petition =
must be "informed" by 28,U.5.C..2244(b). See, Felker, 518 US at 662-63. '

~Mr. Wycoff's last hepe, after;35 years,;is that this Court will-allow h1m to be
heard, grant to him a new jury trial,-or an evidentiary hearlng to prove his innocence, with
this Court. His case presents excepthna_l circumstances that warrant exercise of this
Court's discretionary powers IR

I Statement of Reasons for Not F lllng in the Dtstrlct Court

As required by ane 20.4 and 28 _U_.,S.C. §§-2241 and 2242, Mr. Wycoff states that
he has not applied to the,district, court because the circuit court prohibited such an
application. (See, Attachment ‘A” hereto)-Mr. Wycoff exhausted his-state remedies for
his Brady, m1sconduct conflict of interest-and newly dlscovered evidence claims when -
the Iowa Supreme Court demed his request for further review, on June 4, 2010.
(Attachment “E” hereto). Since Mr..Wycoff exhausted his state remedies and was denied
permission by the.court of appeals to file a second habeas petition, he cannot obtain relief
in any other form or any . btﬁer court, ;o-; »

- II T he Exceptlonal Clrcumstances of thls Case Warrant the &
' Exerctse of thls Court's Junsdtctton

‘ Courts that rev1ewed Mr. Wycoffs newly dlscovered innocence case have never
reached the merits. (See, Attachments “F”, “Garrett”, “H”, “I”, “J” and “K” all hereto).
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Nevertheless, the Court of Appeals of Iowa and Iowa’Supreme Court denied Mr. Wycoff
relief without a hearing based on these entities 40-year's old mantra — i.e., statute of
limitations. (See, Attachments hereto “F”, “H”, “I” and “K”). Mr. Wycoff's new evidence
and Brady materials, however, are exceptions to that rule. See, Harrington v. State, 659
N.W. 2d 509 (Iowa 2003).

Few, if any, Brady claims involve withheld evidence from the State prosecution
of which defense counsel knew of, agreed with, and helped Keep the secret, even under
oath. Moreover, newly discovered evidence on uape exposmg a state witness con51stently
perjured himself w1th the prosecutor s approval are even rarer.~ -

S

The State Prosecutor ) F alse TestlmonlalrSta'tement_s,_Perjured Testimony Given"
under Oath in Subsequent Collateral Proceedings, and the Negative Impact of -
Those Falsehoods on All State and Federal Actions are Rare, Exceptional, and - -

Structural

This Court has held that "[a]ll perjured televant testimony is at war with justice, -
since it may produce a judgment not resting on truth." In re Michael, 326 U.S. 224, 227 -
(1945). Twenty-years later this Court made clear that = the "solemn purpose of - '
endeavoring to as certain the truth...is the 'sine qua non' of a fair trial." Estes v. Texas,
381 U.S. 532, 94 S.Ct. 1628, 1631 (1965). In short, the State prosecutor informed the jury
that "a correctional officer would give testimony implieating Mr. Wycoff iri murder
through an alleged confession and/or admission-to a third-party." When the corfectional -
officer "allegedly" declined — to testify, i.e!, allegedly declined'because the state”
prosecutor nor trial court has ever responded to "why the subpoena served upon the guard
was not enforced, the prosecutor testified before the jury, durlng closing arguments, that
the intended witness was no longer a guard "] am sorry that he wasn't here as a witness.
He was subpoenaed. I had hoped he would be cooperative. I'm sorry but he wasn't. But he
is not a guard, he's under suspension. He has disciplinary hearings pending."

The new evideénce exposes that "the prosecutor knew béfore trial that the guard
would not substantiate the alleged third-party confession," buit‘throughout trial the
prosecution continued to present that he would téstify implicating Mr. Wycoff in muirder.
And at the very last minute the prosécutor shifted his tactics and attacked the correctional
officer as "uncooperative, refused to' answer a subpoena,” whowas no longer a guard
because "he's under suspension and he has disciplinary heafifigs pending." Yet other new
evidence exposes that before these "testimonial" argurients, thé guard had won his ~
disciplinary appeal and was reinstated as a correctional officer. Moreover, one of Mr.
Wycoff's trial attorneys represented the guard at the relnstatement hearing. Of course, at
no time did counsel inform Mr. Wycoff the court or jury that "he was present at the
reinstatement hearing as the correctional officer's attorney, and that the witness had been
reinstated as a guard." Obviously, the prosecutor failed to bring these known facts to light
as well.-Shockingly, with the record facts now so clear, trial counsel allowed the
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prosecutor tot knowingly make false testimonial statements in speaking directly to Mr.
Wycoff's jury.

Thus, when the prosecutor spun out before the j _|ury his theory that Wycoff had
confessed to murder to a third-party and that person had told a guard of the alleged
confession and that would be testifying to that fact, the prosecutor was attempting to
subject the jury to the influence of clearly false information, and information clearly
known to the prosecutor at the time to have been false. The prosecutor knew before trial
that the guard had disavowed .makjng any statements and further knew that the guard had
won his job back, and knew he would not.be taking the witness stand to testify to any
knowledge of the murder, or Mr. Wycoff's involvement. The other arguments, quoted
above in full, all relnforclng the prosecutor's false theme that "the confession to murder
had been made to a correctional officer," but "he was no longer a guard," "he's under
suspension,” "he's being uncooperative," and "he has disciplinary hearings pen_ding" —
were dispersed during the prosecutor's rebuttal closing argument.

. Thus, the prosecutor, intentionally painted for the jury a distorted picture of the
realities of Mr. Wycoff's case in order, to secure a conviction. M.- Wycoff's alleged
confession, known to a correctional officer, and thus then the prospect that he actually
committed the killing loomed over this trial. As noted above, this record leaves no doubt
that the prosecutor's testimonial statements were in fact false and misleading to the jury.
The prejudice to the accused is equally clear. Although of course the alleged confession
of Mr. Wycoff should nevgrjhave been allowed into evidence since "it had been denied
by the third-party (i.c., Mr..Cain) at trial, and the guard had informed the prosecutor .
before trial that he never_made a statement to anyone that Mr. Cain had told him of an
alleged confession by Mr..-Wycoff" but, that Mr. Wycoff had confessed to the killing,
although clearly not true, was squarely placed before the jury — in the prosecutor's
opening statement, introduction of BCI reports, and cross-examination of Mr. Cajn. Thus,
the prosecutor's testimonial misrepresentations were intended to induce the jury to
discredit Cain's testimony that Mr. Wye_c;)_ff had not made any such confession to him, nor
had he told such to a guard. The prejudicial effect in this case is.enhanced because the
prosecutor's testimonial mistepresentations were designed to undermine the core of the
defense. The testimonial misrepresentations were calculated to undermine the credibility
of Cain, and the deep dagger thrust of the defense to the prosecutor's whole case —i.c., if
a confession had been made to a guard why is he then not here testifying to such?
Concomitantly, the prosecuytor's false testimonial statements were hlghly mlsleadmg and
highly prejudicial. R o »

Since at least 1935, it has been the estabhshed law of the Unlted States that a
conviction obtained though testimony the prosecutor knows to be false is repugnant to the
ConStitutj_on, See, Mooney v. Holoban, 294 U.S. 103, 112, 55 S.Ct. 340 (1935). This is so
because, in order to reduce the danger of false convictions, we rely on the prosecutor not
to be simply a party in litigation whose sole object is the conviction of the defendant




before him or her. The prosecutor is an officer-of the court whose duty is to present a
forceful and truthful case to the jury, not to win at any cost. See, e.g., Jenkins v. Artuz,
294 F. 3d 284, 296 n.2 (2d Cir 2002) (noting the duty of prosecutors under New York law
"to seek justice, not merely to conv1ct") SR R

Respectfully, with the assistance of court appointed ‘cdﬁnsel, if this Court were to °
bléss Mr.-Wycoff with such help'and assistance, petitioner could actually identify and =
submit proof of millions — of convictions, in which:the prosector has knowingly allowed
false and/or perjured testimony to go uncorrectéd; or itself made false testimonial* -+ -
misrepresentations during jury trials. Respectfully; it is long overdue for this Honorable
Court to-give some Kind of protection against such foul and reprehensible behaviorto all -
criminal defendants and respect to the United States Constitution and the very laws of -
this Court. Moreover, there are several hundred-thousand casés whereby the time the -~ -
truth surfaces, like Mr. Wycoff's case, the accused has been ifiprisoned for 35 years! All
the while long the prosecutor's make false statemients tinder odth;-and fights against the
truth from being revealed.-And when it doés, makes no apology — and suffers no onus.

Of course, if a witness testifies falsely; the saine prosecutor's will prosecute them
for which the prosecutor's themselves-do on'a régular basis. Naturally, it would be up to
Congress to create somé type of punishment for criminal acts committed by prosecutors
during prosecation of ctiminal cases. Buit, we beg'you, please give all defendants 'a~basic z
minimal constitutional protection... whereas; if a deferidaiit ‘can‘prove béyond a:-
reasoniable doubt that the prosecutlon know1neg presented false testimony and/or '
evidence before a Jury “the erfor is "structural” in natur&:and prejudice is presumed. And
this protection is not-requested for instancés wheré"a witness offers false testimony and
the prosecutor allows it to go unicorrécted.” But, solély, for'whén-a prosecutor (him of =
herself) offers false statements by their ownh questions to'a withéss, or when a prosecutor -
knowingly makes false testimonial and/or evidéritiary‘statements during opening and/6r
closing argiiments; or-when a prosecutor knowingly presents falsé evidence. See on-point
Miller v. Paté, 87 S.Ct. 985 (1967) (misconduct to deliberately misrepresent the facts,
evidence ot testimony). Also, see; Berger v. United States, 195-U:S. 78, 8455 S.Ct. 629
(193 5) ("Prejudlce to the' accused 18 so h1ghly probable L "we ate not Justlﬁed 1n
assummg its-nonexistence"). RN ARRET

Desplte thé: fundamental nature of the injufy to the Justlce System caused by the *
knowing use of perjured testimony by the state, the Stipreme ‘Gourt has not deemed such -
errors 10 bé "structural in the sense that they "affect the franiéwork within which the trial
proceeds." United States v. Feliciano, 223 F. 3d 102, 111 (2d Cir 2000) (quoting Arizona
v. Fulminate; 499 U.S.:279,'307-10, 111 S:Ct? 1246 {1991 Structural errors are those
that "'so findamentally uridérniine the fairness or the validity of the trial that they require-
voiding [the] result [of the trial] regardless of identifiable prejudice.™ 1d. (quoting
Yarborough v. Keane; 101°F. 3d'894, 897 (2d Cir 1996)). Instead, even-when-a '
prosecutor elicits téstimony hé or she knows-or should know to be false, or'allows such *




testimony to go uncorrected, a showing of prejudice is required. But the Supreme Court
has made clear that prejudice is readily shown in such cases, and the conviction must be
set aside unless there is no.'reasonable likelihood that the false testimony could have
affected the judgment of thq jury." United States v. Agurs, 427 U.S. 97, 103, 96 S.Ct.
2392 (1976); Giglio v. United States, 405 US 150, 154, 92 S.Ct. 763 (1972); see also
United States v. Wallach, 935 F.2d 445, 456 (2d Cir 1991) (citing Agurs and adding that
the Supreme Court cases meant that "if it is established that the government knowingly
permitted the introduction of false testimony reversal is virtually automatic." This then is
the "clearly established federal law, as determined by the Supreme Court of the United
States," 28 U.S.C. § 2254 (d)(1), that, obviously, in Mr. Wycoff's case, the state courts
and federal court of appeals neyver even considered applying, let alone following.

~To begin with, the government's. fundamental interest in criminal prosecutions:
"not that it shall win a case; but that justice shall be done." Berger v. United States, 295
U.S. 78, 88, 55 S.Ct. 629 (1935); see United States v. Agurs, 427 U.S. 97, 111, 96.S.Ct. -
2392 (1976). Although the prosecutor must prosecute with earnestness and vigor and
"may strike hard blows, he is not at liberty to strike foul lines." See id. The due process
clause requires conduct of-a prosecutor that it does not require of other participants in the
criminal justice system, such-as the duty to "disclose evidence favorable to the accused
that, if suppressed, would deprive the defendant of a fair trial...." United States v. .
Bagley,-473 U.S..667,675,.105 S.Ct, 3375.(1985). The due process requirement will case
into'doubt a-conviction obtained by a prosecutor's knowing or reckless use of false
testimony. Napue v. Illinois, 360 U.S. 264, 269,.79 S.Ct. 1173 (1959); United States v.
Duke, 50 F. 3d 571, 577-78.& n.4 (8% Cir 1995) (government has duty to serve and
facilitate the truth finding function of the courts). Mr. Wycoff submits the manipulation
of the evidence in his case deprived hiin of due process and rendered his trial
fundamentally unfair. Even if our adversiry-system is "in many ways, a gamble," Payne
v. United States, 78 F. 3d 343, 345 (8 Cir 1996), that system is poorly served when a
prosecutor, the state's own instrument of justice, stacks the deck in his favor. Errors that
are "structural" in nature urider the federal Constitution and under Supreme Court
precedent, virtually all constitutional errors are subject to harmless error analysis. Neder
v. United States, 527 U.S.-1(1999). The sole exception to this rule is those errors which
are termed "structural” in nature. (Ibid.) In order to qualify as a "structural” error, a -
constitutional deprivation must affect "the: framework within which the trial proceeds, -
rather than simply an error:in the trial process itself." Arizona v. Fulmlnatc, 499 U.S. 279
310(1991).. = o oot e : . :

For the moment, the only errors which quahﬁes asa "structural" error undcr U.S.

Supreme Court precedent is one which. serves to dilute the standard of proof beyond a
reasonable doubt or which directs a verdict against the defendant. Sullivan v. Louisiana,
508 U.S. 275, 281-282 (1993); United States v. Martin Linen Supply Company, 430 U.S.
564, 572-73 (1977). In Sullivan, the Court noted the harmless error analysis is impossible

Sore Ll




when the jury has not been properly instructed ori the stahdard '6f proof beyond a -
reasonable doubt: This is so because the dilution’of the'icasoriable doubt standard -
"vitiates [all] of the jury's findings." (Id. at 281). This, sincé the consequences of the -
error "are necessanly unquantlﬁable, per se reversal'is requlred (1d. at 282).
Undeér the Sullivan reasoning, per se reversal should also be required whenever
the-jury is glven an "1ntent10nal" false understandmg of the truth by the prosecutor'

III T he Court of Appeals Erred ln Barrmg Mr Wycoff's Second Petltlon

‘The céurt of appeals denied Mr. 'Wycoff permission to filé a second petition, Y
providing no reasons, 4nalysis; or findings of-fact: Thus, presuinably, somehow, holding -
that he "failed to meet the procedural requireménts of AEDPA 4§ 2244(b) (2)." Although
these procedural requirements "inform" this Coutt's corisideration of original habeas -
petitions, this Court has not decided whether it-is Bound by thémi. See, Felker, 518 U:S: at
663 (pretérmitting the question of whether'the Court is bound by § 2244(b) (2) ﬁndlng
that the provision "informs" its decision). » ~ = . “f.

The purposes of § 2244(b) (2) that "informs" this-Court's con51derat10n of Mr.
Wycoff's original habeas petition are twofold: section 2244(b)(2) (B)-(ii) requires . a
factual predicate that Gould not have been pieviously discovéred through the exercise of -
due diligence. Mr. Wycoff's withheld Brady and newly discovered evidence. (secreted -
away in the state-prosécutor's archive files) feets this réquiremént. Section 2244(b) (2) -
(B) (i) requires that the claim raised inl a second petltron "impugn" the reliability of the "+
underlyrng conv1ct10n Mr Wycoffs cla1ms asa whole morethan does exactly that

S L e
A. Mr. Wycoff Dlllgently Dlscovered and Presented HIS New. Evndence to the Court
S - of Appeals in His Second Habeas Proceedings :

A T S PSR N S .

In addition: to the Bowen Reinstatement Hearing document and the newly:: « -
discovered evidentiary evidence from'witnesses, there were fifteen pages.(App. Vol: II. -
pgs. 248-250 and 291 to 305) of additional Brady exculpatory documents that came out
of the prosecutor’s archived files and were turned over to thié Applicant for the first time .
on September'22, 2005. Not only are thesefifteen pages Brady-exculpatory documents, -
they support Applicant's underlying claim.if proven and viewed in:light of the evidence ">
as a whole; would be sufficient to establish by clear, and convincing evidence that.but for -
the constitutional error, no reasonable fact finder would have found the Apphcant guilty -
of the underlymg offence.” 28 U.S.C: § 2244 (b) (2)(B) (ii):~ /v

' To start with the revelation of the Bowen:Reinstatement heanng document (App:
Vol L. pgs 90-95) as 'shown above at Ground Two and Three makes clear two things:

* (a) that prosecutor Williams made repeated false statetnents to’the jury -
" durlng closing arguments at Applicant's original trial, that were never know to
this Applicant nor any court to date (state or federal) that has reviewed this
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case and, that there can be no question that his action were prosecution
misconduct and, : : -
(b) this same. document makes clear Appllcant's trlal counsel functioned
under a conflict of interest that pr_ejudlced the Applicant, because Applicant's
_counsel could not object to the repeated false statements of prosecutor Williams
, without revealing the conflict of interest and causing Bowen to come forward as a
~defense witness.in Applicant's trial agalnst Bowen's express demands that they not
| get him 1nvolveds which also would have entaJled Applicant's counsel seeklng a
mistrial to reveal the false statements made to the jury. _ S .
Any harmless error analys1s should not be applled to thls apphcatlon The Iowa -
Supreme Court previously ruled that even if Williams had committed m1sconduct, there
was no prejudice to Wycoff because of the circumstantial evidence against Applicant.
Wyecoff v. State 382 N.W..2d 462, 468 (Iowa 1‘986) The newly discovered evidence
discussed above and below;.withheld by the prosecutor Williams and retained in his .
archived files until September 22, 2005, cast doubt upon the verac1ty of the conviction of
Applicant. . . o
At the Apnl 1976 tnal the testlmony of Thomas Garrett that he saw Appllcant
climb up the cells with a knife, ,an«d then climb.down after hearing y.elllng, was the
centerpiece of the State's case. This testimony is cast into doubt by a prison document
containing a description of Garrett as a "liar." (Ex A pgs. 38-39). Other documents . -
indicate that he was rewarded for his ekpected testimony -by receiving a work release on
sometime prior to August 9, 1976, in spite of being denied parole on May 19, 1976.
(Compare Ex A-pg. 36- to Ex A pg.-38) This documentation was withheld from
Applicant due to prosecutieh misconduct, and a violation of:Brady.
When these documents first were revealed to the Applicant during his fourth state

post-conviction action, Applicant sought to amend his action to include legal claims
centering on these new documents. The District:Court of Iowa would not let the
Applicant amend to include the new.¢laims in hig petition due to drafting errors in the
"Supplemental Petition. for,Post-Conviction Relief". (See -Attachment “L” hereto) This -
was a violation of: statutory,law:. o : S oo
Towa Code § 822.6,.."In c0n51der1ng the appllcatlon that court shall take
account of substance regardless of defects of form.":

S e .

" During appe=al before the lowa:Supreme Court; on Applicant's fourth post-
conviction action, Applicant squght.a Limited:Remand back.to the District Court
Applicant sought the limited remand consistent with the law set forth in Pennsylvania v, .
Ritchie, 480 U.S. 39 (1987). This Limited Remand motion discusses.in depth the need of
the limited remand and the significance of the documents found in the prosecutor's
archived files. .. -




During Applicant's fifth and last post-convictioh action in the state courts, the
Applicant sought to again file a Supplement to his Amended state post-conviction action,
to include the claims involving these newly discovered'documeéits. (Att. pgs. 71-75 (re;
Ground Two) and Ex. File to'Ground Seven pgs: 9-45) Although the state admitted at
Ex File to Ground Seven pgs. 10-11, the state courts would not let this Applicant file
and have heard his Brady claims concerning these - newly discovered documents.

The state court would not permit this Apgllcant to make any state court
record regarding any of this newly discoveréd evidence, or'newly discovered -
witnesses, after at least two attempts by ‘this Applicant; (1) Petitioner first tried
amending his post-conviction application only t& be'denied amefidment due to
inconsequential defects of form, (See Attachment “L” heréto): (2) Petitioner fileda * -
second post-conviction application trying again to get the state district court to hear these”
newly discovered witriess’s and réview this newly discovered:evidence to only be denied
a second time due'to statute of hm1tat10ns (See Attachment “Je hereto) 28 U.S.C. §
2254 (b) (B) (ii). R : SRS Loa b - .

Had the jury been made knowledgeable of this evidence, there is a very strong
likelihood this newly discovered evidence that support applicant’s underlying claims, if
proven and viewed in light of the evidence as a:Whole; would be*sufficient to establish-by
clear and convincifig evidence that, but for constitutional errérno réasenable fact finder
would have found the apphcant gullty of the underlymg oﬂense (28 U S.C:¢ § 2244 (b)
@@ G o ke R
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B. The Court Of: Appeals Erred In Prohlbltmg Mi' Wycoff from Seekmg Rehearmg
En-Binc Contrary to- Congress sintent-- ., . .. o e

~On December 9, 2010 Petitioner malled to thls COurt ah Apphcatlon for
Rehearing En Banc and Motion to Reinstate Mandate. © =" 5:cts '

On December. 14, 2010-Chief Deputy Cléik Robin J: Wieinberger wrote to:the .
Petitioner and made clear that Petitioner’s Application for Rehearing En Banc would -not
be filed, and denied Petitioner’s Motion to Reinstate Mandate: based upon the erroneous -
conclusion that Petitioner could not under 28 U:S.C. §2244(b)(3)(E) file a Apphcatlon for
Rehearing En Banc. (See, Attachinénts hereto-“C:dnd “D2). v - s -

28 U.S.C. §2244(b) (3) (E) does not bar Petitioner from ﬁhng for a En Banc
Rehearing.- The availability of rehearing en banc - either upon a'party’s “suggestion” or
upon the court’s suaisponte order —is:unclear. Irianothiersection of AEDPA, Congress-
specifically tefers to both suggestions of reliedring.en banc @nd-for petitions for :
rehearing. See id. §2266(b) (5) (B):(i). Given AEDPA’s explicit reference toen bane -+
rehearing’s when it intends to regulate them, the failure to thention thém in the successive
petition provisions appears intentional, not inadvertent. See, e.g., Rodriguez v. Utlited'
States, 480 U.S. 522, 525 (1987) (per curiam) (“°””” [Where Congress includes particular
language in one section of a statute but omits it in another section of the same Act, it is
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generally presumed that Congress acts intentionally and purposely in the disparate
inclusion or exclusion.””” (quoting Russello v. United States, 464 U.S. 16, 23 (1983))).
See also Reno v. Koray, 515.U.8. 50, 56-57-(1995) (statutory language in one provision
of AEDPA should be construed “’with reference to”” other provisions of Act (citations
omitted). To like effect is the presumption that statutory terms have their accepted *’
common-law meaning.”” Evans-v. United States, 504 U.S. 255, 259, 284 n. 4 (1992). As
the Supreme Court has noted, it is well established that “rehearing}petitions’v_’ refer to .
pleadings different from “suggestions of rehearing en banc.” See, Missouri v. Jenkins,
495-U.S. 33, 46-47 & n. 14 (1990). Taken together, these principle militate in favor of a -
conclusion that Congress intended the ban on “petition|s] for rehearing” to mean . .
precisely that, and not to bar-either suggestions of rehearing en banc or sua sponte orders
to rehear the issue en,banc. See; Thompson v. Calderon, 151 F:3d 918, 922 (9th Cir) (en-
banc), cert. denied, 524 US 965 (1998) (statutory prohibition of “petition for rehearing”
“does not preclude sua sponte review by an en-banc court”). See, also, Triestman v.
United States, supra, 124 F. 3d 15 367 (discussed supra note 126). But see, In re King,
190 F. 3d 479 (6th Cir 1999)(en banc); cert. denied, 529 U.S. 1041(2000)(rejecting
argument that section 2244(b)(3) permits en banc rehearing of panel ruling on leave to -
file second of;successive petition; “once a panel of this court grants or denies.an,
individual permission to-file a second or successive petition in the district court, §
2244(b)(3)(E) prohibits any:party from seeking further review of the panel s decision,
either from the panel or from the en-banc court™). - .+ . -

. The Clerk of the Eighth Circuit lacked any authorlty to make any rullng
distlnctlon between a petition for rehearing and a suggestion for rehearing hearing en
banc thus given the AEDPA’s-explicit reference to en banc hearings when it intends to
regulate them, the failure to, mention-them in the successive petition provisions appears
intentional, not inadvertent. Thus then if:the AEDPA and Congress recognizes the -
difference between the two, clearly ‘the Clerk of the Elghth Circuit lacks the authorlty to
hold and rule them;to be the same. > o , :

C In Totallty The New Ev1dence and 1ts Impact On The Jury s Verdlct Also
Exposes That Mr Wycoff Was Not Afforded A Meanmgful Opportumty To Present
, A Complete Defense , :

R e

’

. November 3 1975 a prlsoner by the name of. Cecﬂ Polson was kllled at the Iowa
State Penitentiary in cell block 318.on'the fifth level i in his cell. The crime scene - L
(Polson’s cell had blood and mustard on the floor of the cell where a jar of ml.stard broke
during Polson’s struggle with his attacker.) Petitioner Steven Wycoff, who resided at the
time of Polson’s murder at the bottom level of the same cell block, was later charged with
his murder. There were no eye witnesses to the. murder and the conviction against
Petitioner rests upon very questionable circumstantial evidence. It was determined that




the Petitioners conviction rested primarily upon the physwal evidence of blood and
mustard found on Petitioner’s shoes. - o A

Since Petitioners trial new witnesses and ev1dence has surfaced that shows
Petitioner is innocent of the crime for which he was convicted and the same evidence
provides proof that the Petitioner was deprived of his constitutional right to present a
complete defense. Additionally, what should be deemed structural error was committed
through the repeated actions of prosecution misconduct concerning false testimonial
statements during the Petitioners original trial in rebuttal closing and perjury by the same
prosecutor during collateral proceedings to conceal earlier misconduct? Lastly, the lowa
Supreme Court committed manifest injustice dug'to it being based (1) upon law contrary
to the law established by the United States Supréme Court (See,-Att — pgs. 182, 183-84. &
185) and (2) the holdlng is based on facts 1ncon51stent W1th the state district court ‘
proceedings. e :

Newly Discovered Witnesses ' -

‘Since the time of trial, Wycoff has learned of new 1nformat10n from six new =
witnesses, who did not testify at trial.” B R

The Robinson-Bey, Rinehart, Cain, Page:affidavits; the Willis' deposmon and
Prough's tape recording contain new evidence. They explain the most critical and -
significant evidence, the blood and mustard on Wycoff’s shoés; as being-from an -
accidental exposure due to the ambulance attendant spilling blood and mustard off the
body of the victim while removing it, arid exposing Wycoff to: 1t when he was moved
through the area of the spill 45 minutes later. - :

Wycoff is advancing an "actual irinocence claim" which is an exception to the-
statute of limitations (this limitation does not apply to a ground of fact or law that could
have been ralsed within that applicable time periods). - B '

o g Charles Robinson-Bey .- :

Robinson-Bey attests that on November 3, 1975, he was in the recreation yard -
when he heard that somethlng had happened in Cell house 218, requiring that he remain
outside. Sometime after the noon meai he was permm:ed to re -énter'the cell house. He
states that as he reached the outer steps, he noticed spots of blood: Upon éntering the Cell
house, he noticed a larger quantity of blood as well as a "couple of spots about the size of
a quarter” of a "yellow substance." He then complained to a correctional officer that this
was "leaving me and others subject to becoming implicated in the incident that morning."
However, hé statés that he was unaware of the significance of s information until 2001,
when he first became aware that Wycoff was seeking a'new trial based on 1nformat10n
regardlng the presence of blood in the entranceway. (Exhibit H) '

Michael Rinehart = =~ = "¢
The statement of Michael Rinehart constitutes newly discovered evidence. Tt
was discoveted after judgment, it could not have been discovered earlier in the exercise




of due diligence, it is material and not merely cumulative or impeaching, and it would.
probably change the result if a new trial were granted. Since,the time of trial, Wycoff has
learned of new information from a witness who did.not testify at trial, to wit: Michael
Rinehart, an inmate.at the Towa State"Penitentiary on the day of the murder. Rinehart will
testify that he walked into the cell house where the crime took place, with fellow inmate
Charles Robinson-Bey, (See, Ex H at paragraph 10 and footnote (a)), and he saw both.
blood and mustard. See, Ex: H-1. Rinehart’ s statement corroborates Robinson-Bey.
Robinson-Bey makes reference to Rm..,hart in his affidavit. Ex. H-2 in paragraph 10.

b Brady Violation of State Star Witness

The denial of the below ment1oned exculpatory documentatlon constltuted a
Brady v Maryland violation... - . , - ‘ -

Wycoff’s right to, due process guaranteed by the Fourteenth Amendment to the
United States Constitution, was,violated before,; during, and after trial, when the State
failed to turn. over to the defense.and falsified discovery proceedings to deny the
existence of critical exculpatory evidence (See Att. U-3A pgs. 2 and 4) that was
unknown to his defense namely. documentation and other, verbal evidence that the state’s
chief star witness (Thomas Leroy Garrett) was given a work release® (See, Ex A at pgs. .
38-39)for his testimony against Wycoff, and permitted false testimony to be -
introduced uncorrected (Phillips v..Woodford, 267 F. 3d 966, 984-85 (9" Cir. .
2001))that no favoritism or;benefit-was.given Garrett as well as other favorable
financial gains (Se¢ footnote; 17 at pg. 10 of Evidence Introduced at Trial file) that he |
obtained by being transferred to the Iowa State.-Men’s Reformatory.on December 3, 1975 -
(See, Ex A pgs. 34-39), that such evidence (1) was discovered after the verdict; (2) could -
not have been discovered earlier. in the exercise of due diligence; (3) are matenal to the
issues of the case, and. not merely cumulatlve or 1mpeach1ng, and (4) would probably -
change the result if a new trial were granted. .. e S

The state failed to' turn over to the defense cnt1cal exculpatory ev1dence that was
unknown to his defense namely documentation that chief star witness (Thomas Leroy .
Garrett), was a documented liar.(See, Ex A, pg. 41), untrustworthy, was making
repeated attempts through administrative means to obtain release from prison through
deceit and means of which he failed to earn his release, by using the fact-he had testified
before against other inmates and needed to be released from prison or transferred, that
prison officials were well aware that Garret was a liar; was makmg all sorts of, attempts to
secure his release in anunethical. manner Gen ot e :

Wycoff’s right to due process, guaranteed by the Fourteenth Amendment to the
United States Constitution, was violated before, during, and after tnal, when the state
failed to turn-over to the defense critical exculpatory evidence that was unknown to his

? The state could not provide Garrett a parole...but, the Department of Corrections could provide Garrett a
work release for his cooperation in testifying against Wycoff.
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defense — namely, several inmate kites all determined to be authored by the state’s chief
star witness (Thomas Leroy Garrett), the BCI interview of Garrett of November 3, 1975,
an additional kite by inmate Garrett suggesting where the knife was, a second interview
with Gairett dated November 6, 1975, a third interview by the BCI with inmate Garrett
dated November 20, 1975, the record of the interview ‘with Garrett, where the BCI,
Deputy Warden Paul Hedgepeth, and the area prosecutor Dick Williams, the January 21,
1976 interview with Garrett and BCI Agent Goepel dated January 21, 1976, and an
additional interview between BCI Agent Mike Dooley and Garrett dated January 16,
1976 (See, Ex A pgs. 43-45), that such evidence (1) was discovered after the verdict; (2)
could not have been discovered earlier in the exercise of due diligence; (3) administrative
remedy are material to the issues of the case, and not merely cumulative or impeaching;
and (4) would probably change the result if a new trial were granted. o

Exhibit A is the discover request by the-Wisconsin Infiocence Project that
resulted in the discovery of all the exculpatory materials attached to the discovery
request. Note page 10 whete the PCR states attorney makes clear that a number of  *~
documents had not been provided counsel or Wycoff after court orders set forth at page 3
(Exhibit B); page 6 Exhibit C; after the same states attorney liéd to-the court that it all had
been provided page 8 Exhibit D, and finally it was provided on September 22, 2005.

Att: U-evidence the affidavit of trial counsel Gordofi’ Liles makes clear that none
of the exhibits found on September 22, 2003 in the prosecutor s archived files were ever *
given to my trial dttorney’s other than Exhibit #6-which is the Iowa Merit Employment
Department decision, date March 4, 1976 (Att —pgs. -71-76) c’ontained inthe .
“Attachments Files to Grounds Two, Three, Four; Five and SIX”) and which forms the
basis of Wycoff’s “prejudicial conflict of interest” ¢laim. - o

Also note Att: U-3A pgs. 1-2 which is my trial 1awyeérs (Hutchinson) Brady
materials request in 1975-76, and note‘also Att: U-3A pgs. 3-4"wherein the prosecutor
(Williams) states there is no exculpatory information to be provided in 1975-76. See;
Banks v. Dretke, 124 S."Ct. 1256 (2004); Strickler v: Greene 527 U.S. 263 281-82,
(1999); A.B.A. Standards 3-3.11 (a), (b) and (c): :

" False Testimonial Statements by Prosecutor in Rébutital Closing - -

2

2

On September 20, 2005, Wycoff obtained néwly discovered evidence of a =
material nature from the archived files of prosecutor Richatd Williams. Such evidence
was seen for the very first time by Wycoff on Sep'témber’ZO' 2005, and makes clear that
prosecutor committed "bad falth" dunng closmg argument and iade repeated false
statements to the jury. : e "

" Att - pgs. 71-76 is the document Wycoff speaks about, and was obtained only"
following multiple court orders of this Court in the cas€'of Wycoff v State of Iowa, Case
No. PCLA 4785, Lee County District Court.




Att - pgs. 71-76 are the State of lowa.-- lowa Merit Employment Department
records of correctional ofﬁc:er.Kenneth Bowen. As shown at page 1 of this document,
Bowen's legal counsel was the same as Wyeof_f ‘during his criminal trial. (Gordon Liles).

Att - pgs. 76 at the last paragraph and as dated March 4, 1976, (over two months
prior to the start of Wycoff’s criminal trial) Bowen had prevailed and won his job back as
a Correctional Officer/Guard. : '

| Wycoff v State, 382 N. W 2d at 467 or at Att page 65 where it states

ey .

He tells you about correct1onal ofﬁcer Bowen He sa1d to you in h1s
- closing argument that Bowen is-a guard. Ladies and Gentlemen Mr.

Bowen is not a guard anymore. I am sorry that he wasn't here as a .
witness. He was- subpoenaed 1 had hoped he would be cooperatzve :
- I'msorry. but he wasn't. But, he is not a guard. Mr. Hutchinson knows
- that. Mr. Hutchinson knows that when he made that statement to you .
- that Bowen isnota guard He knew that statement was not true.
. Maybe he meant thoth to say he was a guard but he. told you that he _ N
was a guard When he told you that that statement, I guess he was --
- Tcould becorrgeﬁted -- he's under suspension. He had disciplinary
hearings pending. “ : R -

LEGAL NOTICE When the Court of Appeals of Iowa in 1985 reversed ,
Wycoff’s conviction for murder it did so for the false statements made by the Drosecutor
in closing rebuttal empha51zed in italics above. (See, Att - page 52) The newly
discovered evidence located-in the prosecutor's archived files (Att - page 76) now makes

it.clear that the prosecutor committed additional false statements to the jury in closing .
rebuttal, all empha51zed in bold and derlm .above. .

In Wycoff v State 882 N W 2d at 467 469 or at Att page 65 the issue of ,
Bowen's status as a guard was-a s1gn1ﬁcant issue addressed by the Iowa Supreme Court:
_ The Court of Appeals found Williams' statement in rebuttal constltuted
prosecutorial misconduct necessitating reversal It held Williams'
- comments "implied: Bowen would confirm that Cain previously -
; implicated Wycoff:and that the only reason Bowen did not appear ‘was
because Bowen was uncooperative.” ST Sy e
-Williams' statement was in response to Hutchmson s reference to L
~.Bowen as a guard. Clearly, Williams believed.this factual i maccuracy
.. aided Hutchinson’s argument because a guard would likely have .
. .every reason to cooperate with. the State. The thrust of thllams
- argument was to contradict defense counsel characterlzatton 0f




Bowen as a guard. While Williams made no attempt to disclose his
conversation with Bowen following his examination of Cain, the
testimony in question contained only his questlons to Cain, made in
good faith, and Cain's negatlve answer. '

Due to the recent disclosure of Att - pgs. 71-76, from the archives of prosecutor
Williams there are several fact finding errors with the lowa Supreme Courts fact findings,
all of which constituté a manifest injustice. These are:

To start with, the prosecutor fabricated his repeated statements to the jury about
Bowen not being a guard, when the prosecutor knew full well Bowen was a guard due to
the prosecution's possession of Att — pgs. 71-76 located in the prosecutor's archived files,
which makes clear Bowen prevailed in getting his job returned to him. °

Bowen was cooperative, and did appear when subpoenaed by Williams to come to
trial, and appeared, was spoken to by Williams for the second time that he had no
knowledge of the ctime and nothing to offer. (See, Att - pgs: 81-82). Williams sent
Bowen home choosing not to call him to testify. Therefore, Bowen was cooperative: he
just would not corrobo'rate Williams' impeachment‘of Cain nér.-'substantiate the BCI

report.

Williams had absolutely no reason to believe in any factual 1naccuracy regarding
Hutchinson’s statements to the jury about Bowen being a guard. -

First, Hutchinson knew first hand that Bowen was a guard, because, Wycoff’s
legal counsel Gordon Liles prevailed in getting Bowen his guard job back on March 4,
1976, well over two months prior to the start of Wycoff’s cririinal tridl. (Att - pgs. 71 &

‘Second: Williams himself was in possessioni of Att — pgs. 71-76, thereby
possessing the very document prior to Wycoff’s trial that madé clear Bowen was a guard |
by prevailing in getting his job back. The prosecutors questioris made to Cain under -
cross-examination by prosecutor Williams could never have been made in good faith, due
to the fact, that well before the start of the trial on April 26. 1976, and the cross-
examination of Cain on May 4, 1976, the prosecutor's effice had ' met with Bowen who
made it clear he had no testimony or ev1dence that he could prov1de that would help the

]

prosecution. (See, Att - pgs. 27-28).:

Not only did Williams not disclose to the jury his disciission with Bowen
following his examination of Cain, he further failed to tell the jury that well before the
trial started and his cross-examination of Cain ori May 4.-1976, Bowen had told the
prosecution that he had no’evidence or testimony to offér. (See; Att - pgs. 27-28).

The prosecutor made repeatéd attacks upon the credibility of Wycoff’s attorney
during closing argument alleging, (i.e., Hutchinson knows that. Mr. Hutchinson knows
that when he made that statement to you that Bowen is not.a guard. He knew that
statement was not true. Maybe he meant though, to say he'was a guard but he told you




that he was a guard”,) and did so with full knowledge that Bowen was a guard,
intentionally attacking Wycoff’s counsel's credibility on a topie of which he was fully
aware he was not being truthful about. = f . :
Liles was present during the clos1ng arguments of W1111ams durmg Wycoﬂ‘ s trial
for murder, and was well aware of his legal obligation to insure that Hutchinson (lead
counsel) was well aware of the information possessed by Bowen regarding the
disciplinary proceedings, both so.that Hutchinson could protected the legal rights of ‘
Wycoff, but also, so that prosecutor Williams could not get away with making repeated
false statements to the jury absent objection. - .. . : .
Liles failed at this point to protect the Appl1cant from the prosecutor's m1sconduct due to
his legal obligations-to Bewen..See, Napug v. Illinois, 360 U.S. 264,79 S. Ct. 1173
(1959). Burger v. U.S., 295 US 78,55 S. Ct. 629 (1934); A.B.A. Standards 3-2.8 (a); 3-
5.8 (a); 3-5.9; 3-5.6 (a) ERRIRTRT S R

i

Perjury of Prosecutor durmg Collateral Proceedmgs

Prosecutor-Williams, during the February-1-2, 1983 post-conviction hearing in
Wycoff v State of Iowa .Cause No. 17171 testified under oath and committed pe_rlm
when he falsely testified that the Lee County Attorney Joel Kamp never got.in contact
with Kenneth Bowen p___ r-to;the start of. Wycoff s trial. (See Att - pgs. 82-83,91-92 &
141-143). . 7 un N

,This was peljured testlmony on W1lllams part as shown by the Lee County
Distr1ct_Court (See, pgs. 10-11: o_f the.Lee County. District Court's "findings of Fact,
Conclusions of Law, and Order in Wycoff v State o-f Iowa, Cause No. 17171 on file with
this Court or See, Att - pgs. 27-28 & .82-83).. ,

There would have been no reason for W1ll1ams to. commit perjury regardmg thls
matter unless he was trying.to conceal the fact that before the trial and the cross
examination of Cain on May:4, 1976, Williams had been told by prosecutor Kamp -- that
Bowen would not support his 1mpeachment of Cain or-the BCI report. -

Williams had to. perjure.himself, about Kamp not contacting Bowen - because not
to do so, his and Respondent's alleged "good faith" argument would have falled before
the district court and the appellate courts of Iowa. . : :

It was this very "good faith" defense that the State of Iowa rel1ed on to get the
Iowa Supreme Court in 1986 to reverse the Court of Appeals 1985 decls1on reversing
Wycoff’s conviction.; , ... = o0 o< S s e T

Prosecutor W1lllams 1ntent1onally faISIﬁed the post-conv1ctlon tnal record to
conceal his "bad faith" during Wycoff’s original trial, to defeat reversible error and to be
able to assist the State in their advancement of a "fraudulent good faith defense" .
regarding the impeachment of Cain and closing, arguments US. v. Teffera, 985 F 2d
1082, 1089 n. 6 (D.C. Cir. 1993). . . : :

Manifest Injustice




The Towa Supreme Court in'Wycoff v State of Towa, 382 N.W.2d 462 at 467 held
that prosecutor Williams acted in good faith due to his réliance.on an inadmissible BCI
report to lay the foundation for the impeéachment of Cain. This was a holding of manifest
injustice due to it being based (1) upon law contrary to the law established by the United
States Supreme-Court (See, Att — pgs. 182:183-84-& 185) and (2) the holding is based
on facts inconsistent with the state district coutt proceedmgs as shown below :

" Williams' questiéns did insinuate Cain rhade such a statement.
Williams' reliance on an inadmissible BCI report té 14y the foundation’
for 1mpeachment may in retrospect appears'questionable, but we agree =
" with the post-convzctzon court's fi ndmgs regardmg the credibility of
" Williams ‘and we hold that he ‘acted-in -good faith. He belteved that gf
called, Bowen would substantuzte the report. : :
] R IR S e S LT
Id. at 467.

* When the lowa Supreme Court rélied upon Love; and thé légal proposition in
Love regarding the "bad faith" of prosecutor's they did so rélying onlaw in direct conflict
with the law establishéd by the United States Sui')rerhe Court. The law diuring Love arid -
during Wycoff’s trial never permitted a prosecutor's miscondiict to be assessed by the
judiciary based upon his/her "good v bad faith." (See, Att — pgs. 182, 183-84 & 185) -

Also, this holdlng and-fact ﬁndmg by the'Towa Supreme Court is in error and is
not suppoited by the district court post-conv1ctlon reebrd. Williams and his second chair -
Joel Kamp spoke to correctional officer Bowen beforé the stift o' Wycoff's original trial,
and Bowen made it clear he would not substantiate the 1nformat10n contamed in the BCI -
report. Seée, Att —pgs. 27-28), where it states as follows: ~ "~ ‘

He was contacted by someéone; apparently ‘Joel-Kamip ffom the County ™
" Attorney's office, near the start of the'trail on ‘Aptil 26,1976 -+ °
concerning’ g1v1ng testirony telating t6 the charge against Mr:
Wycoff. He told the prosecutors he had'no know]cdge regardmg
: the mattér and could provide i no testlmony ‘Withih the next day or
two, before the May 4, 1976 cross-examination-of Mr. James Caifi, he ¢ -
" told Mr. Wycoff's defense attorneys that he had béén contacted by the:
prosecutors and that he knew iiothirig -about'Mr.'Pélson's death. They
advised him that 1f subpoenaed to testlfy he would have to attend and

i '<‘test1fy Coo e s glnb v s et T arnen L i

Joel J. Kamp, second-chair prosecutor durmg Wycoff’s original trial, and now -
District Associate Judge for Lee Couinty, lewa, assisted prosecutor Wllllams in the
prosecution of Wycoff for murder. (See Att pgs 156 157) o




Second chair prosecutor Kamp maintained a legal duty to.inform Williams of the
fact Bowen had already denied any conversation took place between Cain and himself
regarding Wycoff committing the rrlurder of Cecil Polson, so that Williams did not
attempt to illegally impeach Cain, if he. (Wllhams) -was unaware.of Kamp’s exchange .
with Bowen. , . . TN - 5 L ,

This is further substantlated by Correctlonal Ofﬁcer Bowen 'S own. testlmony
during the post-conviction proceedings in. Wycoff v State of Iowa Cause No. 17171, Lee
County District.Court. (See. Att - pgs.:85-86). - S

.- There can be no question that the. facts of the orlglnal trlal in thls matter and those:
leamed at-the post-conviction hearing that were appealed to the lowa Supreme ¢ Court in:
Wycoff v State of lowa, 382 N.W.:2d:462 at 467 are in direct conflict of those relied
upon by the Iowa Supreme3Court S N

This factual error is;one: of mamfest mjustice due to 1t gomg d1rect1y to the
materlal Issues under review:by the Iowa Supreme Court when they ruled in error.

= There is no way thatprosecutor Williams-could have acted in "good : faith" as-
declared by the lowa Supreme Court in Wycoff v State of Iowa, 382 N.W. 2d 462 at 467
because the prosecution "prior to any-cross-examination of inmate Cain had spoken to
Bowen who had told them-he would not substantiate the BCI report.” = .- ,

Addltlonally, the prosecutor' "good vs. bad faith" was not the correct standar
of review for the lowa Supteme Court to rely ‘on to assess Wycoff’s constitutional claJms
of the denial of due process due to,prosecutorial misconduct. (See, Att - pgs. 182, 183-84
& 185)

Clearly, before the trial started without question the prosecutor was well aware
that Bowen would providé i testimony voncerning Cain telling Bowen that Wycoff
committed the murder. As such, well before the 1mpeachment of Cain on May 4, 1976,
prosecutors Williams knew ‘full Well that BOWen would not support his 1mpeachment of
Cain or substantiate the BCI report because Bowen had alreadv made th1s clear to the
Drosecutlon before: the trial started. - CTEe s RS

*This-error transplre'd due’to the State of Iowa's legal counsel dm‘mg thie 1983 post-
conviction proceedlngs advancmg 4" fraudiilent defense of good faith;"i:e.; that Williams
was relying on the BCI-réport and due to'thé concealment of thaterial‘and faVorable
evidence by the- prosecutorﬁnd Wycoﬁ‘s ‘own trlal counsel from thls Cotirt: and the
appellate courts-as well as Wycoff SRR A S

Clearly the Towa' Supréme Co f' rt'éommiitted a factual error in their- holding and
fact findings of a maniféstinjustice, that had itaiot béen committed, the Towa:Supreme
Court would net havé reversed-thé Towa Appeals Court's reversal of Wycoff's conviction.

The:lowa Supreme ‘Court-denied Wyedff "due process" contrary to the Fourteenth
Amendment t6 the United Statés Constitution when they relied-on bad law‘te re—1mpose a
life sentence upon ' Wycoff after Wycoff had obtained a reversal of his conviction. '




Furthermore, Love ‘was and remains in diréct ¢onflict with the law of the United .
States Supreme Court. (Att —pgs. 182, 183-184 & 185)." =i~ -

The conduct of the Iowa Supreme Court denied Wycoff his due process right
under the Sixth'and Fourteenth Amendments to-the Unitéd States Constitution and as = -
such the judgment of the lowa Supreme Court in Wycoff v State of Iowa, 382 N.W:2d -
462 (Iowa 1986) is legally "void". s T SLEe

' The Court of Appeals Declswn : -

On December 2, 2010 a three judge patiel 'of the court of appeals dénied Mr.
Wycoff permission to file-a second habeas petition with no reasoning, analysis, findings
of fact, or legal basis. The lower court even failed to’identify whether Mr. Wycoff "failed
to meet the procedural requirements of 28 1.S:C.:§§ 2244(b) (2) (B) (i) or 2244(b) (2)
(B) (ii) and/or both." (Attachment hereto — “A”) Second, it hield that'under 28 U.S.C. §.. -
2244(b) (3) Mr. Wycoff could not file an dpplication for rehéaring ¢h banc. In fact, the
court of appeals actually held ‘that "the Clerk of the Eighth Circuit Court of Appeals was -
not required to éven file an-application fot' reheanng en bancJ"(Attachment hereto - “B”)
(See also, Attachment hereto “C”)~ e A L T .

"It is a denial of due prodess of law and the right to be heard under the Fourteerith*
Amendment to the United States Constitution for.the Eighth Circuit t6 ‘deny Petitiorier the
right to rebut absent reasoning, analysis, findings of fact, ordegal basis. Se¢; Crane v.
Kentucky, 106 S. Ct. 2142 (186). See, also; Skipper‘v. South Carolina; 106'S.Ct. 1669

(1986) ("Defendant's right to be heard meafs thathe must bé afforded an [opportumty] to
rebut. ") S

D s S S
IV Mr. Wycofj’s Second Petltlon Meets the Requtrements of 28 U S.C. § 2254 -
L
L ¥ sl Hearmg A‘ R S f';-'»

' After 35-years of foul blows 1t is not debatable among reasonable jurists that the .
conduct of the state prosecutor-in withholding exculpatory, ev1dence, makmg a consc1ous
choice to 1ntentlonally present false testimonial; statements to the jury, and intentionally ..
testifying under oath in other collateral proceedings in- order 0. further hide his past -
deceptionsall operated-to.deny Mr. Wycoff his right to due precess. A finding to the
contrary would be "so offensive to existing precedent, so devoid of'record support, and 50
arbltrary as:to.[be]...outside the universe. of plausible, credlble outcomes.”" .

' 1In the alternative, if this Court transfers, Mz, Wycoff's l‘abeas petition to the -
d1stnct court, Mr. Wycoﬁf yvould be entltled Jo-an ev1denmaryhear1ng under 28 UsS.C. §
2254(e)(2) Sub_]ect to the requirements. of § 2254 a federal evidentiary- heanng is
required "unless the state court trier of fact has after.a full hearing reliably bound the .
relevant facts," Townsend y. Sain, 372 U.S. 293, 313 (1963) (overruled on other,, .. -
grounds).




Section 2254(e) (2) does not preclude an evidentiary hearing in this case because
Mr. Wycoff consistently, but unsuccessfully, sought an evidentiary hearing to prove his
innocence in state court, By the terms of its opening clause, § 2254(¢) (2) bars an -
evidentiary hearing only to prisoners who-have "failed to develop the factual basis of a
claim in state court proceedings.” In Williams v. Taylor, 529 U.S. 420, 435 (2000) this
Court held that a petitioner who did not receive a hearing .in state court may receive an
evidentiary hearing in federal court "unlessthere is lack of diligence, or some greater
fault, a,tptributable_to the prisoner or the prisoner's counsel." The Court held at a minimum;
seek an evidentiary hearing in state court in the manner prescribed by state law." Tono
avail, Mr. Wycoff asserted his innocence and requested an evidentiary hearing on his
newly discovered evidence at every level of the state proceedings in connection with his
application seeking post- conv1ct10n relief in two post-conviction apphcatlon proceedings.

B The Iowa State Court's Summary Denlals Contrary to State Law Deserve No
Deference under § 2254

.. T [ . C . 5 P N
. The Iowa Court of .-Ajppeals' review of Mr, Wycoff's post-conviction relief appeal
is entitled to no deference under § 2254 since the state courts failed to conduct an
evidentiary hearing ar:d the Iowa; D'istrict Court made an unreasonable determination of
the facts in light of the evidence Mr. Wycoff had presented.. oo
.Under AEDPA's amendments to § 2254, a federal court may grant habeas rellef 1f

the state court's decision "was-based on an. unreasonable determination of the facts in -
light of _the evidence pﬁresented_ in;the state court proceeding," 28 U.S.C. § 2254(d) (2).
Factual determinations rnadg by. state courts are presumed correct unless rebutted by
"clear and convincing evidence." § 2254(e) (1). When the state court conducted an
evidentiary hearing, this Court has held that these standards are "demanding but not -
insatiable" as "deference does not by deﬁmtlon preclude relief." Miller-El v. Dretke, 545
U.S. 231, 240 (2005). Ll S e :

AEDPA's provisions: deferrrng to-state court factual determinations are
inapplicable where, as here, the petltloner did not have the opportunity for a full and fair
hearing in state court. There is a split arong the circuits as'to whether’ § 2254(d) (2) and
§ 2254(e) (1) apply when the state court failed to conduct an evidentiary hearing. The
Tenth and Ninth Circuits have Held that the presumption of correctness contairied in §
2254 (d) (2) and (e) (1) does not-apply if the habeas petitioner did'not receive a full, fair*
and adequate hearing on factual-determination scught to be raised in the habeas petition.
Bryan v. Mullin, 335 F. 3d 1207, 1215-16 (10% Cir 2003) (en banc); Nunes v. Mueller,
350 F. 3d 1045, 1055 (9™ Cir 2003). In Bryan v. Mullin, for example, the Tenth Circuit,
sitting en banc, afforded no deference to the state court factual findings, reasoning that
"because-the state court did not-hold an-evidentiary hearing, we are in the same pos1t10n
to evaluate the factual record asitwas." 350 F. 3d at 1216 '




: Conversely, the First and: Third Citcuits havé taken'the middle ground, finding
that the lack of an evidentiary hearing in state court should bé'a‘consideration in applying
deference under § 2254 (d)(2) and (e)(1). Teti v: Bender, S07 F. 3d 50, 59 (1% Cir
2007)("While it might seem questionable to prestinie the-correctness of material facts not’
derived from a full and fair hearing in state coint; thé veracity-of those facts can be tested’
through an evidentiary hearing before the district coiirt wheére appropriate”); Rolan v. ™
Vaughn, 445 F. 3d 671, 679-80°(3d Cir 2006)("after AEDPA; state fact-finding
procedures may be relevant when deciding whetheér:the determination was 'reasonablé’ or -
whether a petitioner has adequately rebutted a fact, the procedures are not relevantin -
assessing whether deference applies to those facts."); See, also, Siinpson v. Norris; 490 F:
3d 1029, 1035 (8™ Cir: 2007)("Where the facts’are in dispute,the federal court in-habeads -
corpus must hold an evidentiary hearing if the habeas applicant did-16t receive a full ‘anid:
fair ev1dent1ary hearing in a state court.”). Critical Note: The Elghth C1rcu1t at least i in
Iowa cases, does not seem to follow Sxmpson v Noms and not-at all, when it comes to
Iowa prisoner's seeking permission to file second or siccessive applications. See
Harold Leroy Page v. John Ault, No: 11-1072 (8% Cir 2001) (denied evidentiary hearing
even thiough state court denied an evidentiary hearinig on "withheld Brady materials
ev1dence of state star witnéss plea agreement and’ newly discoveréd evidence.").” - -

" Regardless of the applicable level of deference afforded the Iowa state courts,” "~
those court's conclusions about Mr: Wycoff's new ‘evidence-at&Tebutied by the affidavifs-
and Brady materials to a tlear and convincing degree;’ showmg that the court's conclusmn
that any teasoning, analysis, or findings 6ffact are ™ unnecessary was unreasonable.

‘The state‘couirt's unreasenable factial detétimifiationsin light of the clear language
of the unchallenged afﬁdavrts and unchallenged Brady matehals is an error atfributable to

:,.,il‘
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V. State and Federal Summal;y Demals Vlolates Mr Wycoﬂ's Core RequtrementDue
' : Process:Rights to Be Heard and To.: Rebut copon

Ar Summary Demals Deprlve Petltloner s Due Process of Law
L - Fo e et TR g gty B e e T
Tlus .Courthas_ fheld that "a core requi_rement-of due:pregessiis the rightto be = .-
heard " Crane v.-Kentucky; 106 S..Ct. 2142 (1986). See, also, Skipper v. South Carolina,
106 S.€t.-1669 (1986) ("Defendant's nght to-be. hegfd means that he must be afforded 4n .
[opportumty] torebut.").r.. .o e O S A LT ST T SR
- Of course, where the state courts are allowed to render smnmary demals
ass1gnrng no reasons, analysis, findings of fact, or legal basis.for the denials of relief:and;
in turn, the federal court-of.appeals' denials favor petitioner's with no reasoning; analysis,
findings of fact, or legal basis for denying a second habeas-application, petitioner's —if-. .
not denied a full and fair right to be heard, most certainly, are "totally" denied any
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opportunity to rebut. Concomitantly, a pet1t1oner cannot present (i.e., rehearing en banc
and/or certiorari) an opposing argument, when he or she has been denied any
information, analysis, or reasomng of the basis for the demal Thus, then, it is the court's
(state and federal) that doés v1olence to petltloner ] nght to due process of law.

Respectfully, nowheré does the AEDPA informi the federal court of appeals that it
shall, must, or may not give reasoning, analysis, ﬁndmgs of fact, or a legal basis for its
denial of second habeas applications?

Therefore, it is presented that this Court should give life and meaning to a
petitioner's "opportunity" to rebut, and direct that the court of appeals must give some
type of reasoning, analysis, findings of fact, or legal basis for its denial of second or . - -
successive habeas applications.

B. What Process or Proceeding Gives State Prisoners' Protection from Arbltrary
Court Of Appeals Opinions

AN
RN

This is not a "hypothetical" argument, as clearly, Mr. Wycoff's own ease reveals.
to be true; i.e., where and/or what process is the constitutional avenue for seeking relief if
petitioner's new claim does meet the AEDPA's §§ 2244(b)(2)(B)(i) and 2244 (b)(2)(B)(11)
requirements yet, the court of appeals fails or refuses to so recognize?

If these contentions be true in fact, it necessarily follows that no legal procedural
remedy is available to grant relief for a violation of constitutional"‘rights", u_r_il_ess th1s Court

protects petitioner's right by original habeas corpus. S ‘ :

Of course, of the contention, implied, that the law prov1des no- effect1ve remedy
for such a deprivation of rights affecting life and liberty, it may well be said — as in
Mooney & Holohan, 294 U.S. 103, 113, 55 S.Ct. 340, 343 — that it 'falls with the
premise, “to depnve a cltrze' anymeffectlve Temedy would not only be contrary to the -
rudlmentary demands of justice’
designed to prevent injustice. 3 .

Therefore, respectfully, this Court should accord some type of protection... For
example: That a court of appeals, in denying a second-habeas application must either (1)
allow and/or grant pet1t10ns for:iehearing en bane; or €2) provide reasons; analy31s
.ﬁnd1ngs of faet; or a legal baS1s 1n Supporfing each’ ground for denlals thereof

' »_\ﬂ.“a

C. AEDPA's Impact Below On Original Habeas Petltlons

If this Court grants an original habeas petition and remands to the district court for
an evidentiary hearing (and presumably a decision on the merits) what requirements-of
the AEDPA (and to what extent) are app11cable‘7 To leave the question unanswered can
only cause indecision and confusion on the part “of district courts, as well as, any ‘
subsequent court of appeals' involvement. See, Felker v. Turpin, 518 U.S. 651, 660
(1996).




" Conelusion” -
The petltlon for an ongmal wr1t of habeas corpus should be granted and Mr.

Wycoff awarded a new jury trial. In the altematlve the petltlon should be transferred to
the dlstnct court for a hearlng and determmatlon

Respectfully submitted, = -
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