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Opinion

PER CURIAM:

*1  Isaac Alvarez appeals his convictions for possessing
marijuana with the intent to distribute, possessing a firearm
and ammunition as a convicted felon, and possessing a
firearm in furtherance of a drug-trafficking crime. First, he
argues that the district court erred in denying his motion to
suppress a firearm and drugs found in his vehicle, as well
as statements made during subsequent recorded jail calls,
because police had neither reasonable suspicion of criminal
activity justifying a seizure under Terry v. Ohio, 392 U.S.
1 (1968), nor probable cause to search his car, thereby
tainting that evidence and his statements. Second, he contends
that 18 U.S.C. § 922(g)(1) is facially unconstitutional under
N.Y. State Rifle & Pistol Ass'n, Inc. v. Bruen, 597 U.S. 1

(2022). Third, he asserts that the district court abused its
discretion in allowing Bureau of Alcohol, Tobacco, Firearms,
and Explosives (“ATF”) Special Agent Katherine Brady,
the government's nexus witness on the § 922(g)(1) felon-
inpossesion charge, to offer lay opinion testimony, instead
of excluding her testimony entirely. He maintains that the
government failed to comply with the expert disclosure
requirement set out in Federal Rule of Criminal Procedure
16(a)(1)(G)(iii) and thus impaired his ability to put on a
defense. Fourth, he maintains that Agent Brady's opinion
testimony as to the firearm's geographic origins was an expert
opinion, not a lay opinion admissible under Federal Rule of
Evidence 701. Fifth, he argues that the district court abused
its discretion in denying his motion for a new trial based
on the government's violation of Brady v. Maryland, 373
U.S. 83 (1963), by not disclosing until after trial evidence of
Agent Brady's prior misconduct and reprimand in a separate
case. Sixth, he contends that issues surrounding Agent Brady
amount to cumulative error entitling him to a new trial on, or
a dismissal of, the § 922(g)(1) charge.

I

On December 29, 2021, an anonymous caller reported a
suspicious vehicle loitering in her neighborhood. The caller
reported that a vehicle with dark window tint had been
parked in an area behind her home since the prior night.
Officer Guy Julien of the Miami-Dade Police Department,
who was familiar with criminal activity in the neighborhood
after having responded to multiple calls in the area, went to
investigate the reported vehicle by himself.

Officer Julien located a vehicle in the same location as
reported by the call. As Officer Julien approached the vehicle
on foot, he observed dark window tint that prevented him
from being able to discern who or what was inside of the
vehicle. Officer Julien drew his firearm as he approached the
vehicle but did not raise it at the vehicle. Mr. Alvarez then
opened the driver's side door as Officer Julien approached.
Officer Julien raised his weapon towards Mr. Alvarez and
instructed him to step out of the car with his hands raised
and stand by his patrol car. Mr. Alvarez then informed Officer
Julien that his wife was still inside the vehicle and Officer
Julien ordered her to exit as well.

*2  A few minutes later, Officer Giselle Reyes arrived
at the scene to support Officer Julien. Officer Julien then
approached the vehicle to ensure there were no other
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occupants and retrieve Mr. Alvarez's ID (which Mr. Alvarez
had told Officer Julien was in the car). When Officer Julien
opened the backdoor of the car to investigate further, he
was met with “an overwhelming smell or odor of marijuana
coming from the vehicle.” Officer Reyes also detected “a very
strong odor of marijuana” coming from the vehicle. Officer
Julien eventually located Mr. Alvarez's and his wife's IDs
inside the vehicle.

After reviewing the IDs and searching their police databases,
the officers learned that Mr. Alvarez had an active bench
warrant for driving without a license. At this point, the officers
arrested Mr. Alvarez and placed him in handcuffs.

Officer Reyes returned to the vehicle and began searching the
interior. She discovered a loose round of ammunition, a jar of
marijuana, and eventually the Glock firearm and remaining
ammunition that formed the basis for Mr. Alvarez's felon-in-
possession charge. Officer Julien did not believe the jar of
marijuana to be the sole source of the smell because of the
strength of the odor. Officer Reyes then turned to searching
the trunk and located a suitcase and duffel bag that contained
a large quantity of marijuana.

While in state custody, Mr. Alvarez was recorded on
numerous telephone calls from jail. He discussed being
“caught with a lot of marijuana” and acknowledged that
he “had a gun and [he] had more than an ounce of coke.”
The government would eventually charge Mr. Alvarez with
one count of possession of a controlled substance with
intent to distribute in violation of 21 U.S.C. § 841(a)(1),
one count of being a felon in possession of a firearm and
ammunition in violation of 18 U.S.C. § 922(g)(1), and one
count of possession of a firearm in furtherance of a drug
trafficking crime in violation of 18 U.S.C. § 924(c)(1)(A)(i).
Mr. Alvarez's case proceeded to trial in March of 2023.

At trial, Agent Brady, the government's up-to-then expert—
intended exclusively to prove the nexus element of the §
922(g)(1) count, i.e., the gun and ammunition's movement
in interstate commerce—was challenged by Mr. Alvarez
based on the government's failure to comply with Federal
Rule of Criminal Procedure 16 as amended in December
of 2022 (which required additional disclosures regarding
expert witnesses). Specifically, the amended Rule 16 requires
“a list of all other cases in which, during the previous 4
years, the witness has testified as an expert at trial or by
deposition.” Fed. R. Crim. Pro. 16(a)(1)(G)(iii). In light of the
acknowledged Rule 16 violation, the government requested

that Agent Brady be allowed to testify as a lay witness as
a lesser sanction than total exclusion of her testimony. The
district court allowed Agent Brady to testify as a lay witness
as to the nexus element because it concluded that the place of
manufacture of a Glock firearm was not a topic that required
expertise and because the court believed Agent Brady could
testify as a lay witness as to the nexus element based on her
experience in the field.

Agent Brady explained that she was familiar with where
Glock firearms were manufactured through her training and
experience as an ATF special agent. Agent Brady then
testified—over Mr. Alvarez's objections—that most Glock
firearms are manufactured in Austria and that any models
manufactured in the United States are manufactured in
Georgia. Agent Brady concluded that the Glock at issue in
Mr. Alvarez's case must have been manufactured outside of
Florida. Agent Brady testified similarly with respect to the
ammunition. She first identified the manufacturer by referring
to markings on the rounds. She then concluded that none of
the identified ammunition manufacturers had any production
facilities in Florida. There was no cross-examination by the
defense of Agent Brady.

*3  During the trial, and independently of Agent Brady's
testimony, the firearm was identified as an operable Glock 21
by a Miami-Dade Police Department criminalist who had test
fired the weapon. Photos of the firearm and the ammunition
were also admitted into evidence without objection. The
markings on the firearm(“Glock 21,” “Austria,” “Made in
Austria,” and “Glock, Inc., Smyrna, Ga.”) were clearly visible
in the admitted photographs.

II

We first address Mr. Alvarez's argument regarding the district
court's denial of his motion to suppress. Mr. Alvarez asks
that we vacate his convictions and direct the district court
to suppress much of the evidence presented at trial because
the initial stop was not justified by reasonable suspicion and
because the stop was a de facto arrest the moment Officer
Julien drew his weapon and as he conducted the stop with it
drawn. Mr. Alvarez then contends that, because the initial stop
was illegal, everything gathered afterwards from the car and
recorded during the jail phone calls must be excluded as fruits
of the poisonous tree. We disagree with Mr. Alvarez.
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A

In reviewing the denial of a motion to suppress, we review
factual determinations for clear error and the application of
law to the facts de novo. See United States v. Jordan, 635 F.3d
1181, 1185 (11th Cir. 2011). And we construe all facts in the
light most favorable to the prevailing party below. See id. We
can affirm the denial of a motion to suppress on any ground
supported by the record. See United States v. Caraballo, 595
F.3d 1214, 1222 (11th Cir. 2010).

The Fourth Amendment protects individuals from
unreasonable searches and seizures. See U.S. Const. amend.
IV. Courts must examine the totality of the circumstances
to determine whether a search or seizure is reasonable. See
United States v. Lewis, 674 F.3d 1298, 1303 (11th Cir.
2012). Reasonableness under the totality of the circumstances
is the “touchstone” of a Fourth Amendment analysis. See
Pennsylvania v. Mimms, 434 U.S. 106, 108-09 (1977). It
“depends on a balance between the public interest and the
individual's right to personal security free from arbitrary
interference by law officers.” Id. at 109 (quotations omitted).

There are three basic categories of police-citizen encounters:
(1) police-citizen communications involving no coercion or
detention, (2) brief seizures or investigative detentions, and
(3) full-scale arrests. See United States v. Hastamorir, 881
F.2d 1551, 1556 (11th Cir. 1989). The second category, also
called Terry stops, “involves reasonably brief encounters in
which a reasonable person would have believed that he or she
was not free to leave.” Id. (citing Terry v. Ohio, 392 U.S. 1
(1968)).

Traffic stops are “more analogous” to Terry stops than to
formal arrests. See Rodriguez v. United States, 575 U.S.
348, 354 (2015). An officer making a traffic stop must have
reasonable suspicion, i.e., “a particularized and objective
basis for suspecting the person stopped of criminal activity.”
United States v. Campbell, 26 F.4th 860, 880 (11th Cir. 2022)
(en banc).

Florida law prohibits “operating” a car with front windows
that are “nontransparent.” Fla. Stat. Ann. § 316.2953.
Operating a car with windows tinted beyond the statutorily
permissible amount is “a noncriminal traffic offense,
punishable as a nonmoving violation.” Id. We have held
that, when an officer knows from his experience that a car's
windows are too dark under Florida law, probable cause exists

for a traffic stop. See United States v. Pierre, 825 F.3d 1183,
1192 (11th Cir. 2016).

*4  Under Terry, law enforcement officers may seize an
individual for a brief, investigatory stop if they have a
reasonable suspicion that (1) the individual was involved,
or is about to be involved in, criminal activity, and (2)
the stop was reasonably related in scope to the initial
circumstances justifying the interference. See Lewis, 674
F.3d at 1303. Though “reasonable suspicion” is a lower
standard than probable cause, it still requires an objective
justification. See Id. An officer does not have to actually
observe illegal conduct to have reasonable suspicion, but
he needs “more than just a hunch” that criminal activity is
afoot. Id. (quotations omitted). He must be able to point
to specific and articulable facts which, taken together with
rational inferences from those facts, reasonably warrant the
intrusion. See Terry, 392 U.S. at 21. Presence in a high-
crime area is one factor that can contribute to the creation
of reasonable suspicion, although it is not alone sufficient to
support a finding of reasonable suspicion of criminal activity.
See Illinois v. Wardlow, 528 U.S. 119, 124 (2000).

In the second part of the Terry test, “determining whether the
stop went too far and matured into arrest before there was
probable cause, we consider whether the stop was reasonably
related in scope to the circumstances which justified the
interference in the first place.” United States v. Acosta,
363 F.3d 1141, 1145 (11th Cir. 2004) (quotations omitted
and alterations accepted). Officer Julien here had reasonable
suspicion and probable cause to perform the initial stop of
Mr. Alvarez's vehicle because of his observation of the car's
dark window tint as well as the call reporting the vehicle
for loitering in an area Officer Julien knew to be a frequent
spot for dumping stolen cars or engaging in prostitution. See
Pierre, 825 F.3d at 1192. Officer Julien's actions during the
course of the stop were consistent with what the Supreme
Court has determined is “an officer's mission during a traffic
stop,” including “checking the driver's license, determining
whether there are outstanding warrants against the driver,
and inspecting the automobile's registration and proof of
insurance.” Rodriguez, 575 U.S. at 354.

While conducting a traffic stop, an officer may ask the driver
and other passengers to exit the vehicle. See Mimms, 434 U.S.
at 111; Maryland v. Wilson, 519 U.S. 408, 415 (1997). This
is because the Supreme Court has “specifically recognized
the inordinate risk confronting an officer as he approaches a
person seated in an automobile,” and the additional intrusion

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024795410&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1185 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024795410&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1185 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021221553&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1222 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021221553&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1222 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDIV&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDIV&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027362330&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1303 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027362330&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1303 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978145388&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_108 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978145388&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_109&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_109 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989121627&pubNum=0000350&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_350_1556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1556 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989121627&pubNum=0000350&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_350_1556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1556 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131212&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131212&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035821440&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_354&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_354 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035821440&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_354&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_354 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055581713&pubNum=0008173&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_8173_880&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_8173_880 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS316.2953&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039166441&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1192 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039166441&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1192 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027362330&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1303 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027362330&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1303 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131212&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_21 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029546&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_124 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004257802&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1145 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004257802&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1145 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039166441&pubNum=0000506&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_506_1192&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1192 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035821440&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_354&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_354 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978145388&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_111 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978145388&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_111 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997053709&pubNum=0000780&originatingDoc=I5ef7443048e111f08322d103e47c2b17&refType=RP&fi=co_pp_sp_780_415&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_415 


United States v. Alvarez, Not Reported in Fed. Rptr. (2025)

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 4

is de minimis. See Mimms, 434 U.S. at 110. Furthermore, the
“danger to an officer from a traffic stop is likely to be greater
when there are passengers in addition to the driver in the
stopped car.” Wilson, 519 U.S. at 414.

We have held that officers “draw[ing] their weapons does not,
as a matter of course, transform an investigatory stop into an
arrest.” United States v. Blackman, 66 F.3d 1572, 1576 (11th
Cir. 1995). Thus, the fact that Officer Julien approached the
vehicle in this case with his service weapon drawn did not
immediately transform the investigative stop into an arrest.
Even when the weapon was raised toward Mr. Alvarez the
stop was not transformed into an arrest. Officer Julien was
the only officer on scene dealing with a vehicle he could not
see into; he could not know who or what might still be in the
vehicle, he could not know what Mr. Alvarez or any other
occupants might do when suddenly exiting the vehicle, and he
was by himself. In this context, drawing his service weapon
“was a reasonable action designed to provide for the safety
of the [officer].” Hastamorir, 881 F. 2d at 1557 (finding that
drawing weapons and handcuffing suspects during course of a
Terry stop reasonably provided for officers’ safety even with
multiple officers on the scene). Officer Julien's inspection of
the backseat of the vehicle to ensure the vehicle had no other
occupants was also justified to guarantee his safety during the
stop.

*5  Officer Julien's search of the vehicle was supported by
adequate probably cause based on his detection of a strong
odor of marijuana. Officers may conduct a warrantless search
of a car if it is readily mobile and probable cause exists to
believe it contains contraband. See United States v. Watts,
329 F.3d 1282, 1285 (11th Cir. 2003). We have held that
the “ready mobility” element of the automobile exception “is
satisfied by the ‘ready mobility’ inherent in all automobiles
that reasonably appear to be capable of functioning.” United
States v. Nixon, 918 F.2d 895, 903 (11th Cir. 1990) (emphasis
in original). The smell of marijuana creates probable cause
to search a vehicle. See United States v. Rivera, 595 F.2d
1095, 1099 (5th Cir. 1979). Cf. United States v. Tobin, 923
F.2d 1506, 1512 (11th Cir. 1991) (holding that probable cause
to search a house existed when an officer smelled marijuana
coming from an open door). Here, once Officer Julien and
Officer Reyes detected the strong odor of marijuana in the
vehicle, they had probable cause to search the vehicle because
of its apparent mobility.

In sum, the district court did not err in denying the motion to
suppress because there was no Fourth Amendment violation

in this case. Officer Julien had reasonable suspicion for the
initial stop, and both he and Officer Reyes had probable cause
to search the vehicle based on the strong smell of marijuana.

III

We next address Mr. Alvarez's challenge to the
constitutionality of § 922(g)(1) under Bruen. We have
recently rejected the same argument in United States v.
Dubois, ––– F.4th ––––, 2025 WL 1553843, at *1 (11th
Cir. 2025). Mr. Alvarez's equivalent challenge to the
constitutionality of § 922(g)(1) is foreclosed by our binding
decision in Dubois.

IV

We move to Mr. Alvarez's argument that the district court
abused its discretion when it allowed Agent Brady to testify
as a lay witness. Mr. Alvarez contends that Agent Brady's
testimony should have been entirely excluded as the sanction
for the government's failure to file the proper Rule 16
disclosures.

A

We review a district court's decision concerning the
imposition of a Federal Rule of Criminal Procedure 16(d)
sanction for a discovery violation for abuse of discretion. See
United States v. Fernandez, 780 F.2d 1573, 1576 (11th Cir.
1986). When the government violates Rule 16’s disclosure
requirements, but the district court nevertheless admits the
testimony, we will not reverse the conviction unless the
defendant establishes that an error affected his substantial
rights. See United States v. Chastain, 198 F.3d 1338, 1348
(11th Cir. 1999). “The degree to which a defendant's rights
suffer as a result of a discovery violation is determined by
considering how the violation affected his ability to present
a defense and, to a lesser degree, the weight of all the other
evidence introduced.” United States v. Perez-Garcia, 904 F.2d
1534, 1546 (11th Cir. 1990).

B

Mr. Alvarez has not established that his substantial rights
were affected or prejudiced sufficiently to warrant a new trial
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due to the admission of Agent Brady's lay testimony. The
government's violation had minimal effect on Mr. Alvarez's
ability to present a defense at trial because the weight of
the other admitted evidence was sufficiently strong to render
Agent Brady's testimony superfluous. Further, to the extent
Mr. Alvarez now suggests that the Glock firearm could be
an airsoft replica, he was free to investigate that possibility
during trial or to cross examine Agent Brady on this premise

once her testimony was accepted but chose not to. 1

*6  We have stated that there was “a clear indication of
interstate commerce” when a gun was seized in Florida but
“bore an imprint indicating that it had been manufactured
in Atlanta.” United States v. Brantley, 68 F.3d 1283, 1288
(11th Cir. 1995). In another § 922(g)(1) case, we reviewed
the government's failure to introduce evidence that the gun
had traveled in interstate commerce to determine whether a
reasonable jury “was rationally able to find that every element
of the charged crime[#] was established by the government
beyond a reasonable doubt.” United States v. Clay, 355 F.3d
1281, 1285-86 (11th Cir. 2004) (quotations and emphasis
omitted). The only evidence of the firearm's origin in that
case was the firearm itself, bearing a marking stating “
‘Colt Manufacturing Company, Hartford, Ct.,’ ” which had
been introduced into evidence without objection. See id. at
1286. Here the “Made in Austria” and “Glock, Inc., Smyrna,
Ga.” markings on the firearm sufficiently proved the nexus
element without any need for additional lay or expert witness
testimony.

Mr. Alvarez focuses on what he understands to be the
centrality of Agent Brady's testimony to his conviction. But
photographs of the firearm with the markings were already
admitted into evidence without objection prior to Agent
Brady ever taking the stand. Applying the principles set out
inClay and Brantley, that evidence of the firearm's markings
was alone sufficient to prove the nexus element in this
case. Mr. Alvarez’ ability to defend against the admission
of the firearm photos was not substantially affected by the
subsequent admission of Agent Brady's testimony. On this
record, even assuming error, Mr. Alvarez’ substantial rights
have not been sufficiently affected or prejudiced to require
reversal of his conviction.

V

We turn next to Mr. Alvarez's additional argument that Agent
Brady's lay testimony actually constituted an expert opinion
subject to the rigors of Federal Rule of Evidence 702.

We review a district court's evidentiary rulings for an abuse
of discretion, such as when the district court bases its ruling
on an erroneous view of the law or a clearly erroneous
assessment of the evidence. See United States v. Graham,
123 F.4th 1197, 1248 (11th Cir. 2024). “However, errors in
admitting opinion testimony as lay testimony are subject to
harmless error review.” United States v. Stahlman, 934 F.3d
1199, 1222 (11th Cir. 2019). We will not reverse a conviction
based on an erroneous evidentiary ruling unless that ruling
“had a substantial influence on the outcome of the case or
leaves us in grave doubt as to whether the error affected the
outcome.” Id.

As already discussed above, the firearm in the instant case—
stamped with the markings “Made in Austria” and “Glock,
Inc., Smyrna, Ga.”—was sufficient evidence to prove the
nexus element of the § 922(g)(1) charge under our precedent.
Images of the firearm and its markings were admitted
into evidence independent of Agent Brady's testimony and
without objection. On this record, any error in allowing Agent
Brady to offer expert opinion testimony on the nexus element
as a lay witness was necessarily harmless because proof that
sufficiently established that the gun had traveled in interstate
or foreign commerce had already been admitted.

VI

Mr. Alvarez also contends that the district court erred in
denying his motion for a new trial premised on the post-
trial discovery of Brady material related to Agent Brady.
Mr. Alvarez asserts that earlier revelation of Agent Brady's
reprimand for misconduct with respect to a different nexus
report would be likely to change the outcome of the trial with
respect to the § 922(g)(1) charge because such information
could have undermined her credibility before the jury.

We review a district court's denial of a motion for a new
trial based on Brady material disclosed post-trial for abuse
of discretion. See Clark, 32 F.4th at 1086. To make out
a Brady claim based on impeaching evidence, a defendant
must demonstrate that, if he had had the evidence, there is
a reasonable probability that the outcome of the trial would
have been different. See United States v. Fernandez, 136
F.3d 1434, 1438 (11th Cir. 1998). The question is whether
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the defendant received a fair trial with a “verdict worthy
of confidence,” even without the disclosure of the Brady
material. See Kyles v. Whitley, 514 U.S. 419, 434 (1995).

*7  In Clark, we considered a Brady claim when the
government failed to disclose that its nexus expert in a §
922(g)(1) case had been internally disciplined for prematurely
destroying evidence. See 32 F.4th at 1086. We concluded that
the defendant's verdict was worthy of confidence because,
even if evidence of the expert's misconduct undermined his
credibility, there was not a reasonable probability that it
would have affected the jury's conclusion that the gun was
manufactured in another state, as the gun said “Prescott,
AZ.” Id. Accordingly, the district court did not abuse its
discretion in denying the motion for a new trial based on
Brady material. See id. at 1087. The same result is warranted
here. The firearm at issue was stamped with the markings
“Made in Austria” and “Glock, Inc., Smyrna, Ga.” and this
evidence was admitted without objection separately from
Agent Brady's testimony.

VII

An appellant abandons any argument not briefed on appeal,
made in passing, or raised briefly without supporting
arguments or authority, even if he properly preserves the issue
at trial. See United States v. Jernigan, 341 F.3d 1273, 1283
n.8 (11th Cir. 2003). Here, Mr. Alvarez has abandoned any
argument for cumulative error because he raised the issue
briefly and without any supporting arguments or authority.

VIII

Mr. Alvarez's convictions are affirmed.

AFFIRMED.

All Citations

Not Reported in Fed. Rptr., 2025 WL 1672851

Footnotes

1 A Miami-Dade Police Department criminalist testified that the firearm was a Glock 21, that it was tested, and
that it could fire the ammunition the markings indicated it could and which it was loaded with when found.
Mr. Alvarez now produces only a single online retailer listing for an airsoft replica of a Glock 19, not a Glock
21, with a bright orange tip and which cannot load or fire real bullets to bolster this position. Even assuming
that Mr. Alvarez could present new evidence to us, we find any argument as to the firearm's authenticity in
this case unpersuasive.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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IJNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CA SE NO .

21 U.S.C. j 841(a)(1)
18 U.S.C. j 922(g)(1)
18 U.S.C. j 924(c)(1)(A)(i)
21 U.S.C. j 853
18 U.S.C. j 924(d)(1)

IJNITED STATES OF AG RICA

VS.

ISAAC ALV AREZ,

Defendant.

INDICTM ENT

The Grand Jury charjes that:

Count 1
Possession with Intent to Distribute a Controlled Substance

(21 U.S.C. j 841(a)(1))

On or about December 29, 2021, in M iami-Dade Colmty, in the Southern District of

Florida, the defendant,

ISAAC ALVAREA

did knowingly and intentionally possess with . intent to distribute a controlled substance, in

violation of Title 21, United States Code, Section 841(a)(1).

This violation involved a mixtlzre or substance containing a detectable nmotmt of cocaine,

a Schedule 11 controlled substance, in violation of Title 21, United States Code, Section

841(b)(1)(C).

This violation involved a m ixture or substance contairling a detectable nm otmt of

marijuana, a Schedule I controlled substance, in violation of Title 21, United States Code, Section

22-20221-CR-MARTINEZ/BECERRA

May 26, 2022
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841(b)(1)(C).

Count 2
Possession of a Firearm  and Am m unition by a Convicted Felon

(18 U.S.C. j 922(g)(1))

On or about December 29, 2021, in M inmi-Dade Cotmty, in the Southern District of

Florida, the defendant,

ISM C ALVAREZ

did knowingly possess a firearm and nmmlmition in and affecting interstate commerce, knowing

that he had previously been convicted of a crime plnishable by imprisonment for a term exceeding

one year, in violation of Title 18, United States Code, Sections 922(g)(1) and 924(a)(2).

Said firenrm and nmmllnition are:

a. One (1) Glock, model 21, .45 caliber handgun, bearing serial number MLY872,' and

Approximately fourteen (14) rounds of .45 caliber nmmunition.

Count 3
Possession of a Firearm in Furtherance of a Drug Trafficking Crim e

(18 U.S.C. j 924(c)(1)(A)(i))

On or about December 29, 2021, in M iami-Dade County, in the Southem  District of

Florida, and elsewhere, the defendants,

ISA AC ALVAREZ,

did knowingly use and cany a firenrm dlzring and in relation to a drug trafficking crime, and did

lcnowingly possess a firearm in furthermw e of a dnlg trafficking crime, a felony offense for which

he may be prosecuted in a court of the United States, that is, a violation of Title 21 United States

Code, Section 841(a)(1), as charged i.n Count 1 of this Indictment, in violation of Title 18, United

States Code, Sedion 924(c)(1)(A)(i).
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FORFEITURE ALLEGATIONS

The allegations of this Indictment are hereby re-alleged and by this reference f'ully

incop orated herein for the pupose of alleging forfeiture to the United States of America of certain

property in which.the defendant, ISAAC ATZVAREZ, has an interest.

2. Upon conviction of a violation of Title 21, United States Code, Section 841(a)(1),

as alleged in this Indictment, the defendant shall forfeit to the United States of America, pursuant

to Title 21, United States Code, Section 853(a)(1) and (a)(2), any property constitming, or derived

gom, any proceeds obtained, directly or indirectly, as a result of such violation, and any property

used, or intended to be used, in any manner or part, to commit, or to facilitate the commission of,

such violation.

3. Upon conviction of a violation of Title 18, United States Code, Sections 922(g)(1)

and/or 924(c), as alleged in this lndictment, the defendant shall forfeit to the United States of

America, pursuant to pursuant to Title 18, United States Code, Section 924(d)(1), any flrenrm and

nmmtmition involved in or used in the com mission of such violation.

A11 pursuant to Title 18, United States Code, Section 924(d)(1) and Title 21, United States

Code, Section 853.

.TU ANT 10 GONZALEZ
ITED ST ES ATTORNEY

ICH AEL BRENNER
ASSISTANT UNITED STATES ATTORN EY

3

A TRUE BILL

FOREPERS N
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UNITED STATES OF AM ERICA

V.

ISAAC ALVAREZ

/
Defendant.

Court Division (select one)
Z' M iami L' Key W est IZI FTP
El FTL IZI WPB

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.:

CERTIFICATE OF TRIAL ATTORNEY*

Superseding Case Inform ation:

New Defendantts) (Yes or No)
Num ber of New Defendants
Total num ber of New Counts

I do hereby certify that:
1. 1 have carefully considered the allegations of the indictment, the number of defendants, the number of probable

witnesses and the legal complexities of the Indictment/lnformation attached hereto.

1 am aware that the information supylied on this statement will be relied upon by the Judges of this Court in setting
their calendars and scheduling crimlnal trials under the mandate of the Speedy Trial Act, Title 28 U.S.C. 53161.

lnterpreter: @ es or No) No
List language and/or dialect:

This case will take 2 days for the parties to try.

Please check appropriate category and type of offense listed below :
(Check only one) (Check only one)
1 Z 0 to 5 days E'D Petty
11 lZI' 6 to 1 0 days E-:I M inor
III IZI 1 l to 20 days L' M isdemeanor
IV E'Z 21 to 60 days r. Felony
V E-1, 6 1 days and over

6. Has this case been previously filed in this District Court? (Yes or No) No
If yes, Judge Case N o.
Has a complaint been filed in this matter? (Yes or No) No
lf yes, M agistrate Case No.

8. Does this case relate to a previously filed matter in this District Court? (Yes or No) No
lf yes, Judge Case N o.

9. Defendantts) in federal custody as of
10. Defendantts) in state custody as of March 4, 2022
1 1. Rule 20 from the District of

12. Is this a potential death penalty case? (Yes or No) No
l3. Does this case originate from a matter pending in the Northern Region of the U.S. Attorney's Office

prior to August 8, 2014 (Mag. Judge Shaniek Maynard? (Yes or No) No
l4. Does this case originate from a matter pending in the Central Region of the U .S. Attorney's Office

prior to October 3, 2019 (Mag. Judge Jared Strauss? (Yes or No)No

By:
M ICHAEL BRENNER
Assistant United States Attorney
FLA Bar No. 1 01 1 238
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

PENALTY SHEET

Defendant's Nam e: ISM C ALV AREZ

Case No:

Count #: 1

Possession with Intent to Distribute a Controlled Substance

Title 21, Urlited States Code, Sections 841(a)(1) and 841(b)(1)(C)

*M ax. Penalty: 20 Years' Imprisonment

Count #: 2

Possession of a Firenrm and Ammllnition by a Convicted Felon

Title 18, United States Code, Sections 922(g)(1) and 924(b)(2)(B)

.*M ax. Penalty: 10 Year's lmprisonment

Cotmt #: 3

Canying a Firearm Dtlring a Drug-Trafficlcing Crime

Title 18, United States Code, Section 924(c)

*M ax. Penalty: Life lmprisonment

!

* Refers only to possible term  of incarceration, does not include possible fines, restitution,
special assessm ents, parole term s, or forfeitures that m ay be applicable.
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

CASE NO.  22-CR-20221-MARTINEZ 
 
UNITED STATES OF AMERICA,  
 
 Plaintiff, 
v.       
 
ISAAC ALVAREZ,  
 
 Defendant. 
_______________________________________/ 
 

DEFENDANT’S MOTION TO SUPPRESS  
PHYSICAL EVIDENCE AND STATEMENTS 

 
 Isaac Alvarez, through undersigned counsel, respectfully moves this Honorable 

Court, pursuant to Fed. R. Crim. P. 12(b)(3)(C) and the Fourth Amendment of the 

United States Constitution to find that police lacked reasonable suspicion to seize 

him, unlawfully prolonged the seizure, and lacked probable cause to search the 

vehicle. Thus, the firearm, ammunition, and alleged controlled substances recovered 

from the vehicle must be suppressed. Additionally, the contents of any and all jail call 

recordings, which flow from the Fourth Amendment violation, must also be 

suppressed. Mr. Alvarez requests an evidentiary hearing on this motion. 

Facts 

  According to the discovery provided in this case, on December 29, 2021, officers 

responded to a call about a “suspicious” vehicle. The call was made by an anonymous 

individual. Notably, the call made no allegation regarding any specific criminal 

activity and reported no observations of criminal conduct. 
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 Upon arrival, Officer Guy, the initial responding officer, observed a black 

Nissan Pathfinder parked in a grassy area. Officer Guy pulled his vehicle directly 

behind the Pathfinder—blocking its path. The officer exited his patrol vehicle, and, 

with his gun in hand, approached the Pathfinder. Officer Guy then directed both 

occupants—Isaac Alvarez and Brittany Caffrey—out of the vehicle at gunpoint. The 

officer directed the pair towards his patrol vehicle, and they complied.  

Shortly after, a second officer, Officer Reyes, arrived on scene. Mr. Alvarez 

remained detained for approximately 20 minutes. Ultimately, Mr. Alvarez was placed 

in the back of a patrol vehicle. Officers proceeded to conduct a warrantless search of 

the Pathfinder. During the search, officers recovered a firearm, ammunition, and 

alleged controlled substances. Mr. Alvarez was transported to jail.  

Subsequent to this date, while in custody, it is alleged that Mr. Alvarez made 

certain statements as captured on jail recordings.  

Legal Analysis 

  Officers had no grounds to conduct a seizure pursuant to Terry v. Ohio, 392 

U.S. 1 (1968).  

To be valid, Terry stops must be reasonable and based on some objective 

justification, not on a mere hunch of criminality. See United States v. Sokolow, 490 

U.S. 1, 7 (1989); see also United States v. Cortez, 449 U.S. 411, 417 (1981) (“An 

investigatory stop must be justified by some objective manifestation that the person 

stopped is, or is about to be, engaged in criminal activity.”). The suspicion must also 

be particularized—the totality of the circumstances “must raise a suspicion that the 
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particular individual being stopped is engaged in wrongdoing.” Id. at 418 (emphasis 

added). Thus, to justify the detention of Mr. Alvarez, the information received from 

the anonymous caller needed to provide probable cause or reasonable articulable 

suspicion that Mr. Alvarez had committed a crime. See United States v. Harris, 526 

F.3d 1334, 1337 (11th Cir. 2008). 

The Supreme Court confirmed that the “reliability of the tip—tested by the 

reliability of the tipster—is the key to whether an anonymous tip can provide an 

officer with reasonable suspicion ….” United States v. Heard, 367 F.3d 1275, 1279 

(11th Cir. 2004) (citing Florida v. J.L., 529 U.S. 266 (2000)). Here, nothing at all is 

known about the anonymous caller. The caller here is the equivalent of the 

anonymous tipster in Florida v. J.L. where the Supreme Court held that the 

anonymous tip lacked sufficient indicia of reliability to establish reasonable suspicion 

for a Terry investigatory stop: “Unlike a tip from a known informant whose 

reputation can be assessed and who can be held responsible if her allegations turn 

out to be fabricated … an anonymous tip alone seldom demonstrates the informant’s 

basis of knowledge or veracity.” Id. at 269 (quoting Alabama v. White, 496 U.S. 325, 

329 (1990)). 

Moreover, the anonymous caller reported merely that he or she had observed 

a “suspicious” vehicle. There was no report of any criminal activity and nothing apart 

from the vehicle’s mere presence indicated as a basis for the caller’s suspicion. Thus, 

even if the caller’s tip was sufficiently reliable, it did not give rise to reasonable 

suspicion. 
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Nor were there any observations of Mr. Alvarez that justified his detention 

when he was ordered to exit the vehicle. He was calm and complied with officers’ 

requests. In sum, Mr. Alvarez’s seizure was unsupported by individualized 

reasonable suspicion and was, therefore, unlawful.  

Additionally, the officers unlawfully prolonged the stop and seizure. See 

Rodriguez v. United States, 575 U.S. 348 (2015) (holding that, absent reasonable 

suspicion, police may not extend otherwise completed traffic stop for purpose of 

conducting unrelated investigation); See United States v. Byron, 817 Fed. Appx. 753 

(11th Cir. 2020). 

And in any event, the warrantless search of the vehicle was not supported by 

probable cause. See United States v. Forker, 928 F.2d 365, 368 (11th Cir. 1991) (noting 

that an automobile search requires the existence of both probable cause and exigent 

circumstances). 

 Under the exclusionary rule, evidence obtained in an encounter that is in 

violation of the Fourth Amendment cannot be used in a criminal proceeding against 

the victim of the illegal search and seizure. See Weeks v. United States, 232 U.S. 383 

(1914); Mapp v. Ohio, 367 U.S. 643 (1961). This includes the direct products of the 

constitutional violation as well as derivative evidence acquired as an indirect result 

of the violation. See Wong Sun, 371 U.S. 471, 484–85, 487–88 (1963). Not only were 

the items recovered from the vehicle obtained in violation of the Fourth Amendment, 

but the alleged statements captured on the jail recordings are also tainted by this 

same violation. 
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 WHEREFORE, Mr. Alvarez prays that this Honorable Court grants his motion 

to suppress and excludes the firearm, ammunition, controlled substances, and all 

statements made. He further requests an evidentiary hearing. 

Respectfully submitted, 

MICHAEL CARUSO 
      FEDERAL PUBLIC DEFENDER 
 
     BY: /s/ Eboni Blenman   
      Eboni Blenman    
      Assistant Federal Public Defender 
      Florida Bar No. 1019984 
      150 West Flagler Street 
      Suite 1700 
      Miami, Florida 33130-1556 
      Tel:   305-530-7000/Fax:  305-536-4559 
      E-Mail Address: Eboni_Blenman@fd.org 
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CERTIFICATE OF SERVICE 
 
 I HEREBY certify that on March 1, 2023, I electronically filed the foregoing 
document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing 
document is being served this day on all counsel of record via transmission of Notices 
of Electronic Filing generated by CM/ECF or in some other authorized manner for 
those counsel or parties who are not authorized to receive electronically Notices of 
Electronic Filing. 
 
       

/s/ Eboni Blenman  
 Eboni Blenman 
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UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

Case Number: 22-20221-CR-MARTINEZ 
 
 
UNITED STATES OF AMERICA, 
 
v. 
 
ISAAC ALVAREZ, 
 
 Defendant. 
______________________________________/ 
 

 
ORDER ON MOTION TO SUPPRESS 

THIS CAUSE came before the Court on Defendant Isaac Alvarez’s Motion to Suppress.  

(ECF No. 33).  The Government has filed a response to the Motion to Suppress, (ECF No. 39), to 

which Defendant has replied, (ECF No. 48).  In addition, after holding an evidentiary hearing on 

the Motion to Suppress, the parties submitted written oral arguments.  (ECF No. 54 & 55).  Having 

carefully considered the briefing, evidence, record, applicable law, and being otherwise advised in 

the premises, the Court denies the Motion to Suppress.     

I. BACKGROUND 

Around 10:00 a.m. on December 29, 2021, an anonymous caller reported that a black 

“truck” had been parked behind her home since the night before. The caller explained that the car 

was parked in an alleyway next to her backyard.  The caller provided her address, which was in a 

high crime area.    

 Miami-Dade Police Officers Guy Julien and Giselle Reyes responded to the call.  Officer 

Julien arrived at the scene first and found a black Nissan Pathfinder parked in a grassy alleyway.  

Officer Julien positioned his patrol vehicle directly behind the Pathfinder.  The Pathfinder was 
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parked head in the alley.  Officer Julien parked behind the Pathfinder.  He then approached the 

Pathfinder with his gun drawn.  He could not see into the vehicle because the windows were 

heavily tinted.  As he approached the Pathfinder, Officer Julien observed Defendant opening the 

driver-side door and throwing something on the ground.  Officer Julien pointed his gun at 

Defendant and ordered Defendant to get out of the car and show his hands.  Defendant exited the 

Pathfinder in his underwear.  Defendant closed the driver-side door when he exited the vehicle.  

Officer Julien asked Defendant to open the door.  Defendant complied.  Officer Julien asked if 

anyone else was in the car.  Defendant informed Officer Julien that his “wife” was also in the car.  

Officer Julien told the woman, later identified as Brittany Caffree, to exit the vehicle and join the 

Defendant next to Officer Julien’s patrol vehicle.  Caffree exited the Pathfinder from the rear-

passenger-side door covered in a blanket because she was not wearing underwear.     

 Officer Julien then checked the rear-passenger-side area of the Pathfinder to see if there 

were other occupants in the vehicle.  In doing so, he smelled a strong odor of marijuana.  He also 

noticed groceries, clothing, and other belongings in the backseat area of the vehicle.  Officer Julien 

asked Defendant why he was parked in the grass behind the neighborhood.  Defendant explained 

that he had been sleeping in the car since the night before because he had run out of gas and that a 

friend was going to bring him gas.  Officer Julien proceeded to ask Defendant several questions, 

such as when Defendant’s friend was going to arrive with gas.  Officer Julien asked for 

Defendant’s ID, and Defendant and Caffree said that their IDs were in the Pathfinder.   

About a couple minutes after Caffree exited the Pathfinder, Officer Reyes arrived at the 

scene.  Officer Reyes stood by the Defendant and Caffree while Officer Julien searched the 

Pathfinder for the IDs.  Officer Julien located the IDs in the Pathfinder.  Defendant had a Florida 

ID card and Caffree had a Pennsylvania driver’s license.  While Officer Reyes ran the IDs, Officer 
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Julien told Defendant that he should not be driving without a license.  Defendant responded that 

Caffree was driving the Pathfinder and that the car belonged to his mother.  After running the IDs, 

Officer Reyes learned that Defendant had a bench warrant and was a gang member.  The Officers 

then arrested Defendant on the bench warrant.  Because Defendant was still in his underwear, 

Caffree showed Officer Reyes where Defendant’s pants were in the Pathfinder.  Officer Reyes 

retrieved Defendant’s pants from the rear-passenger-side of the vehicle.  

Officer Julien placed Defendant in the back of a patrol vehicle and Officer Reyes began to 

search the driver’s side of the vehicle.  Officer Reyes discovered a loose bullet in the door handle.  

She also found a Glock handgun and a jar of marijuana.  Officer Reyes showed Officer Julien what 

she found.  The Officers proceeded to search the rest of the Pathfinder.  They found a duffle bag 

filled with marijuana.  At this point, Officer Reyes formally detained Caffree.  The Officers 

continued their search of the Pathfinder and found a suitcase filled with marijuana and a bag of 

cocaine.  In total, the Officers recovered 4.8 kilograms of marijuana and 36 grams of cocaine from 

the Pathfinder.  While Defendant was in state custody, he made numerous allegedly incriminating 

statements during jail calls.   

II. DISCUSSION  

The Fourth Amendment prohibits “unreasonable searches and seizures.”  U.S. CONST. 

amend. IV.  This prohibition extends to vehicles.  See Byrd v. United States, 138 S. Ct. 1518, 1526 

(2018).  Below, the Court evaluates whether the initial seizure and later search of the vehicle was 

constitutional, as well as whether Defendant has standing to challenge the search.     

A. Reasonable Suspicion to Stop Defendant  

Defendant contends that Officer Julien lacked reasonable suspicion to seize him.  (Mot. at 

2–4; Def. Arg. at 1, ECF No. 55).  “[L]aw enforcement may seize a suspect for a brief, 
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investigatory Terry stop where (1) the officers have a reasonable suspicion that the suspect was 

involved in, or is about to be involved in, criminal activity, and (2) the stop ‘was reasonably related 

in scope to the circumstances which justified the interference in the first place.’”  United States v. 

Jordan, 635 F.3d 1181, 1186 (11th Cir. 2011) (quoting Terry v. Ohio, 392 U.S. 1, 22 (1968)); see 

also Miller v. Harget, 458 F.3d 1251, 1258–59 (11th Cir. 2006) (“A detention is reasonable under 

the Fourth Amendment if ‘the officer’s action is supported by reasonable suspicion to believe 

criminal activity ‘may be afoot.’”).  A Terry stop must be “reasonably related in scope to the 

circumstances which justified the interference in the first place.”  Terry, 392 U.S. at 20.   

“While reasonable suspicion is a less demanding standard than probable cause and requires 

a showing considerably less than preponderance of the evidence, the Fourth Amendment requires 

at least a minimal level of objective justification for making the stop.”  Illinois v. Wardlow, 528 

U.S. 119, 123 (2000) (quotations omitted).  An “inchoate and unparticularized suspicion or hunch” 

is not enough.  United States v. Powell, 222 F.3d 913, 917 (11th Cir. 2000) (quoting Terry, 392 

U.S. at 917)).  The Court looks to the totality of the circumstances to determine whether reasonable 

suspicion existed to seize Defendant.  See id.  “Officers may ‘draw on their own experience and 

specialized training to make inferences from and deductions about the cumulative information 

available to them that might well elude an untrained person.’”  Harget, 458 F.3d at 1259 (citations 

omitted).  But an “individual’s presence in an area of expected criminal activity, standing alone, 

is not enough to support a reasonable, particularized suspicion that the person is committing a 

crime.”  Wardlow, 528 U.S. at 124. 

As a starting point, the Court finds that Officer Julien stopped Defendant when he pointed 

his gun at Defendant when Defendant opened the vehicle door.  A reasonable person would not 

feel free to leave.  Based on the totality of the circumstances, the Court finds that Officer Julien 
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had reasonable suspicion for the seizure.  Namely, law enforcement had received a call from an 

anonymous tipster that a truck had been parked behind her home in a grassy alleyway since the 

previous night.  The information provided in the tip was corroborated by presently observable facts 

and the prediction of future conduct, in this case, loitering in an area unusual for law-abiding 

citizens.  Moreover, the vehicle was parked in a high-crime area.  In Officer Julien’s experience, 

prostitution, burglary, and vehicle theft frequently occurred there.  Further, when Officer Julien 

arrived at the scene, he could not see into the vehicle because the windows were heavily tinted.  

Viewing these facts in their totality, the Court finds that Officer Julien had reasonable suspicion 

that Defendant was involved in criminal activity, such a loitering and prowling, which warranted 

further investigation.  See § 856.021, Fla. Stat.  Even if the corroborated anonymous tip was not 

enough in it of itself to establish reasonable suspicion, when Officer Julien arrived at the scene, he 

had reasonable suspicion that Defendant was “about to be involved in” the criminal activity of 

operating a vehicle with too-darkly-tinted windows.  See § 316.2953, Fla. Stat.; see also United 

States v. Sims, No. 20-12774, 2022 U.S. App. LEXIS 25494, at *15 (11th Cir. Sept. 12, 2022) 

(“[T]he initial traffic stop was lawful because Mr. Sims was stopped based on probable cause that 

his vehicle’s windows were tinted beyond the legally acceptable parameters.”).1  

B. Probable Cause to Search the Vehicle  

Even if the investigatory stop was lawful, Defendant argues that the search of his vehicle 

violated his Fourth Amendment rights because it was not supported by probable cause.  (Mot. at 

4).  Specifically, Defendant argues that a warrantless search occurred when Officer Julien told 

Defendant, after he exited the vehicle, to open his vehicle door after he had closed it.  (Def. Arg. 

 
1  “While there are obvious differences between a traffic stop and a Terry stop, the United 
States Supreme Court recognizes that the two are analogous both in their duration and 
atmosphere.”  United States v. Gibbs, 917 F.3d 1289, 1291 (11th Cir. 2019).      
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at 3, ECF No. 55).  The Court does not agree.  Because the Pathfinder’s windows were heavily 

tinted, Officer Julien reasonably ordered Defendant to open his driver-side door when he exited 

the vehicle and reasonably searched the rear of the vehicle to ensure the Pathfinder had no 

additional occupants.  See United States v. Hensley, 469 U.S. 221, 235 (1985) (holding that officers 

“were authorized to take such steps as were reasonably necessary to protect their personal safety 

and to maintain the status quo during the course of the stop”); United States v. Williams, 845 F. 

App’x 864, 867 (11th Cir. 2021) (“We have held that, under Terry, an officer during a traffic stop 

may conduct a protective search of the driver, the passengers, or the vehicle as necessary to ensure 

officer safety.”).  Officer Julien’s reasonable efforts to secure his safety did not violate Defendant’s 

constitutional rights.   

To the extent Defendant argues that an additional warrantless search occurred before 

Officer Reyes discovered the bench warrant for Defendant, it was justified by the automobile 

exception.  Under the automobile exception, law enforcement may search a car without a warrant 

if it “is readily mobile and probable cause exists to believe it contains contraband[.]” Pennsylvania 

v. Labron, 518 U.S. 938, 940 (1996); see also United States v. Nixon, 918 F.2d 895, 903 (11th Cir. 

1990) (“[T]he requirement of exigent circumstances is satisfied by the ‘ready mobility’ inherent 

in all automobiles that reasonably appear to be capable of functioning.”); United States v. Garcia, 

433 F. App’x 741, 744–45 (11th Cir. 2011) (“The mobility requirement focuses on whether the 

vehicle is capable of functioning, not whether it is likely to move in the near future.”).  “Even in 

cases where an automobile was not immediately mobile, the lesser expectation of privacy resulting 

from its use as a readily mobile vehicle justifie[s] application of the vehicular exception.”  

California v. Carney, 471 U.S. 386, 391 (1985).   
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With these principles in mind, the Court finds that the Pathfinder was readily mobile 

because it was capable of functioning.  Next, the Court assesses whether there was probable cause 

to believe the vehicle contained contraband.  Here, probable cause developed from Officer Julien’s 

reasonable steps to secure his safety.  During this safety sweep of the rear-passenger side of the 

Pathfinder, Officer Julien smelled marijuana.  The smell of marijuana established probable cause 

for Officer Julien to search the car for contraband.  See United States v. Williams, 731 F. App’x 

863, 867 (11th Cir. 2018) (“In a long line of cases, we have held that the smell of marijuana coming 

from a person’s house or vehicle establishes probable cause for a search.”); United States v. Ward, 

722 F. App’x 953, 963 (11th Cir. 2018) (collecting cases) (“It is also well established that if a 

police officer detects the odor of marijuana, this gives rise to probable cause.”); United States v. 

Tobin, 923 F.2d 1506, 1512 (11th Cir. 1991) (“There is no doubt that the agent’s suspicions rose 

to the level of probable cause when, as the door stood open, he detected what he knew from his 

law enforcement experience to be the odor of marijuana.”).   

C. Standing  

The Government argues that Defendant does not have standing to challenge the search of 

the vehicle because it was his mother’s vehicle and Caffree drove it because Defendant did not 

have a license.  (Resp. at 7–8; Gov. Arg. at 4, ECF No. 54).  At the evidentiary hearing, the parties 

stipulated to the fact that Defendant’s mother is the registered owner of the Pathfinder, that she 

gave the vehicle to her son several months before the arrest, and that the last she had heard of her 

son, he was living out of the vehicle.  The parties also stipulated that Defendant’s mother had not 

seen Defendant for several months.  In addition, the body camera footage worn by Officer Julien 

recorded an exchange where Defendant informed Officer Julien that Defendant had been living 

out of the Pathfinder since August; in sum, for approximately four months by the time of the arrest.  
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An occupant of a vehicle has standing to challenge a flawed search only if the occupant 

has a “‘legitimate expectation of privacy’ in the property when it was searched.”  United States v. 

Dixon, 901 F.3d 1322, 1338 (11th Cir. 2018) (quoting United States v. Gibson, 708 F.3d 1256, 

1276 (11th Cir. 2013)).  Although the Government holds the burden to prove that a search was 

reasonable under the Fourth Amendment, the burden is on the Defendant to establish he has a 

legitimate expectation of privacy.  United States v. Cooper, 133 F.3d 1394, 1398 (11th Cir. 1998).  

Defendant must show “both a subjective and an objective expectation of privacy” in the vehicle.  

United States v. King, 509 F.3d 1338, 1341 (11th Cir. 2007).  “The subjective component requires 

that a person exhibit an actual expectation of privacy, while the objective component requires that 

the privacy expectation be one that society is prepared to recognize as reasonable.”  Id. at 1341.   

“[A] passenger in a private car, . . . . who has no possessory interest in the automobile, does 

not have a legitimate expectation of privacy in the interior of the automobile because he does not 

have the right to exclude others from the car.”  United States v. Lee, 586 F.3d 859, 864 (11th Cir. 

2009) (alteration adopted).  Inversely, “[a] passenger who has a possessory interest in the vehicle 

has a legitimate expectation of privacy in the interior of the vehicle.”  United States v. Arrendondo, 

No. 11-cr-63, 2012 U.S. Dist. LEXIS 66919, at *16 (M.D. Fla. May 14, 2012); United States v. 

Herrera, No. 10-cr-37, 2011 U.S. Dist. LEXIS 18416, at *13 (M.D. Ala. Jan. 5, 2011).  “The term 

‘possessory interest’ means ‘the present right to control property, including the right to exclude 

others, by a person who is not necessarily the owner’; or ‘a present or future right to the exclusive 

use and possession of property.’”  Dixon, 901 F.3d at 1338 (alterations adopted; quoting 

Possessory interest, Black’s Law Dictionary (10th ed. 2014)).   

Here, Defendant had been living out of the searched vehicle, which was given to him by 

his mother whom he had not seen in several months.  On this record, the Court finds that Defendant 
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had a possessory interest in the vehicle because he had a present right to the exclusive use and 

possession of the property.  Even if Defendant was driving the car unlicensed, he would still have 

a legitimate expectation of privacy in the vehicle.  See United States v. Cohen, 38 F.4th 1364, 1370 

(11th Cir. 2022) (“[U]nlicensed driving did not interfere with the authorized renter’s valid 

possessory interest because he had the renter’s permission to use the vehicle.”).  In sum, Defendant 

has standing to challenge the search.   

III. CONCLUSION  

For the foregoing reasons, it is hereby ORDERED AND ADJUDGED that Defendant’s 

Motion to Suppress, (ECF No. 33), is DENIED.   

DONE AND ORDERED in Chambers at Miami, Florida, 12th day of March, 2023.  

       
____________________________________ 

       JOSE E. MARTINEZ 
       UNITED STATES DISTRICT JUDGE 
Copies furnished to: 
Magistrate Judge Becerra 
All counsel of record 
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