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STATE OF NEW JERSEY,

Plaintiff-Respondent,

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION
DOCKET NO. A-l913-21

v.

AGUSTIN GARCIA,

Defendant-Appellant.

^Argued May 13, 2024 - Decided May 23, 2024

Before Judges Gilson and DeAlmeida.

On appeal from the Superior Court of New Jersey, Law 
Division, Bergen County, Indictment No. 00-06-1368.

Agustin Garcia, appellant, argued the cause pro se.

William P. Miller, Assistant Prosecutor, argued the 
cause for respondent (Mark Musella, Bergen County 
Prosecutor, attorney; William P. Miller, of counsel and 
on the brief). ft
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Defendant Agustin Garcia appeals from the December 21, 2021 order of 

the Law Division denying his fifth petition for post-conviction relief (PCR) 

without an evidentiary hearing. We affirm.

I.

In 1999, defendant murdered his former girlfriend on the day she was to 

marry another man. Defendant shot her at close range in her home just before 

the wedding ceremony. The shooting was witnessed by several guests and 

family members and recorded by a videographer who was filming the events of 

the day.

In 2001, a jury convicted defendant of first-degree murder, N.J.S.A. 

2C: 11-3(a)(1) and (2); second-degree possession of a firearm for an unlawful 

purpose, N.J.S.A. 2C:39-4(a); third-degree possession of a handgun without a 

permit, N.J.S.A. 2C:39-5(b); and four counts of third-degree endangering the 

welfare of a child, N.J.S.A. 2C:24-4(a). Following the. merger of certain 

convictions, the trial court sentenced defendant to an aggregate term of life m 

prison with a thirty-year period of parole ineligibility.

On direct appeal, defendant challenged, among other things, the admission 

of the video recording of the murder into evidence at trial. In Point I of his self­

represented brief, defendant argued:
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THE COURT IMPROPERLY ADMITTED THE 
WEDDING. "VIDEOTAPE THAT DID -NOT ----- -
ESTABLISH DEFENDANT'S GUILT IN ANY WAY 
AND WAS CLEARLY PREJUDICIAL AND 
INFLAMMATORY.

In support of this point, defendant advanced two arguments. First, he argued 

that-the trial court erred when it admitted the video because it was unduly 

prejudicial, given the dramatic nature of the recording, that defendant's identity 

as the shooter was not contested, and there was sufficient eyewitness testimony 

regarding the shooting available to the State. Second, defendant argued that the 

jury was not properly advised that certain parts of the video had no sound and 

that the video had been modified from its original form.

We affirmed defendant's convictions of murder and the weapons offenses, 

but reversed his endangering convictions. State v. Garcia, No. A-3939-01 (App. 

Div. May 11, 2004). With respect to defendant's first argument, we affirmed the 

trial court's admission of the video recording based on its determination that "the 

tape was admissible because it was relevant on the issue of who caused the 

victim's death and to show the facts and circumstances immediately prior to the 

shooting." Id. (slip op. at 26). We noted that the State had "carefully redacted 

to limit, wherever possible, [the recording's] inevitable dramatic effect. IcL 

(slip op. at 30). We also rejected defendant's second argument as factually
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inaccurate because "the trial judge apprised the jury of the limited audio" and 

the testifying officer had informed the jury that "he had edited the tape as per 

the court's direction and had also reproduced certain sections in slow motion and 

as still frames." Id. (slip op. at 26). The Supreme Court denied defendant's 

petition for certification. State v. Garcia, 181 N.J. 545 (2004).

In 2007, defendant filed his first PCR petition. In his self-represented 

submissions, defendant again challenged the admission of the video recording 

as evidence at trial. He argued that his trial counsel was ineffective for failing 

to "file a motion to suppress the wedding tape on tampering . . . ." State v, 

Garcia, No. A-5437-06 (App. Div. Nov. 6, 2009) (slip op. at 3). The trial court 

denied the first petition, holding that "there was no indication the video had been 

tampered with and no evidence at all the video had been manipulated in any way 

other than the way it was done in open court with defendant and his three 

attorneys present, which included freezing frames and excluding the portions 

that did not pertain to the. shooting." Id. (slip op. at 4).

On appeal from the denial of his first petition, defendant, in a self­

represented submission raised the following argument:

TRIAL COUNSELS WERE INEFFECTIVE FOR NOT , 
CONSULTING OR HIRING AN EXPERT TO 
EXAMINE THE WEDDING VIDEOTAPE FOR 
EVIDENCE OF AN ALTERCATION CAPTURED
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TRIAL- .’.'
We affirmed demal of the first petition, holding that defendant's 

arguments that his trial counsel was ineffective with respect to the video 

recording were "completely without merit.” Id. (slip op. at 12). The Supreme 

Court denied defendant's petition for certification. StatewGarcia, 202 N.J. 3

(2010). .
, pcr netition. He again argued that ms 

In 2008 defendant filed a second P
tnal counsel was ineffective for not consulting or hiring an expert to examine

thatit was "little more than a resubmission of his prior petition."

A-3198-09 (App- Div- Aug. 12, 2011) (sl>P op- at 3). We affirmed, concludmg 

defendant's clatms were tune barred under RuU 3:22-.12(a) and the meffectrve 

assistance claims were substantively barred under Rule 3:22-5 because they ha 

already been rarsed by defendant and rejected by the court, U (shp op. at - 

Despite the bars, we addressed defendant's claims and concluded that Whe 

broad proposition offered that counse. faded to hue experts to revtew, an 

presumably challenge as authentic, videotapes and audtotapes mtroduced at trra 

by the State, or otherwise present defense witnesses, lacks merit." It at (slip
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op. at 7). The Supreme Court denied ^defendant's petition for certification. State

v, Garcia, 209 N.J. 596 (2012). .... : ’

• Defendant filed his third PCR petition while the appeal from the dismissal 

of his second petition was pending. He alleged, among other things, ineffective 

assistance of PRC counsel with respect to his argument concerning admission 

of the video recording of the murder. The trial court denied the petition.

On appeal, defendant argued

POST-CONVICTION COUNSEL . . . FAILED TO 
INVESTIGATE AND PROPERLY PUT FORTH 
APPELLANT'S CLAIMS OF PROSECUTORIAL 
MISCONDUCT AND PRIOR COUNSELS' 
INEFFECTIVE ASSISTANCE DUE TO A 
FRAUDULENTLY ALTERED] WEDDING 
VIDEOTAPE ....

TRIAL COUNSELS W[AS] INEFFECTIVE FOR 
NOT CONSULTING OR HIRING AN EXPERT TO 
EXAMINE THE WEDDING ’ VIDEOTAPE FOR 
EVIDENCE OF AN ALTERCATION CAPTURED 
ON THE AUDIO OF THE VIDEOTAPE.

We affirmed, concluding that "[t]he third petition does not raise any of the issues 

allowed by Rule 3:22-4(b)(2)(A)-(C)." State v. Garcia, No. A-2764-10 (App.

Div. May 16, 2013) (slip op. at 7). The Supreme Court denied defendant's 

petition for certification. State v. Garcia, 217 N.J. 284 (2014).
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Defendant thereafter filed his fourth PCR petition, requesting a new .trial 

based on what he alleged to be newly discovered evidence concerning the video 

recording. In 2016, the trial court denied the fourth petition concluding that 

defendant's claim was meritless because the allegedly newly discovered 

evidence had been produced during discovery prior to his trial. In addition, the 

trial court found that defendant's other claims had been previously adjudicated 

in hi-s prior PCR petitions.

Defendant subsequently filed a motion to compel production of the entire 

video recording and the portion admitted as evidence at trial. The trial court 

denied defendant's application, concluding that "all arguments about the video 

. . . had been addressed and resolved in [defendant's] prior direct appeal and 

orders and appeals concerning his PCR petitions." State v. Garcia, A-3575-18 

(App. Div. Oct. 13, 2021) (slip op. at 2). We affirmed, concluding that 

production of the video recording could not support any new argument that 

would not be procedurally barred because it was available to defendant and his 

counsel before the trial and during his direct appeal and all of defendant's 

arguments concerning the video recording had been raised and adjudicated in 

his direct appeal and PCR petitions. Id. (slip op. at 5-6). The Supreme Court
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denied defendant's petition for certification. State v. Garcia, 250 N.J. 352 

(2022)2

On November 9, 2021, defendant filed his fifth PCR petition, which is the 

subject of this appeal. In his fifth petition, defendant alleged he was entitled to 

a new trial because the video recording was fraudulently altered.

On December 21, 2021, the trial court issued an order denying the fifth 

petition because defendant raised "no cognizable basis to grant relief." In an 

accompanying statement of reasons, the trial court concluded that defendant's 

claims were barred by Rule 3:22-5 because they had been adjudicated in 

defendant's direct appeal or in his prior PCR petitions.

This appeal follows. Defendant raises the following arguments.

POINT!

[THE] JUDGE['S] . DEC. 21, 2021 "NO
COGNIZABLE" DENIAL RELYING SOLELY ON 
[ANOTHER] JUDGE['S] MARCH 28, 2017 RULING 
(Da: 1033-1-36), ARBITRARILY ENTERED

1 Separately, defendant filed requests under the Open Public Records Act, 
N.J.S.A. 47:1A-1 to -13, and the common law with the Bergen County 
Prosecutor's Office (BCPO) seeking to compel production of the unedited, 
original version of the video recording. The BCPO denied his requests. The 
Assignment Judge affirmed the denial, concluding that defendant had been in 
possession of the video recording for sixteen years. We affirmed. Garcia v. 
Bergen Cnty. Prosecutor's Off., A-3085-16, A-4501-16 (App. Div. May 17, 
2019). The Supreme Court denied defendant's petition for certification. Garcia 
v. Bergen Cnty. Prosecutor's Off., 241 N.J. 154 (2020).
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WITHOUT ANY PARTICIPATION BY ALREADY 
ASSIGNED COUNSEL (Jan. .25, 2019 Trans. 62.3-19, 
Da-257-259) I E„ FAILING TO RULE ON MERIT OF 
APPELLANT'S JULY 25, 2019, LAST AMENDED 
ON 11-05-21 PROPERTY AND TIMELY FILED 
INSTANT SUBSEQUENT PCR PETITION (Da:400- 
401- 488-491; -594-635; 1033-1036), RAISING 
INEFFECTIVE ASSISTANCE BY ASSIGNED 
COUNSELS . . . ON MATTER LITIGATED BY NE 
JERSEY PUBLIC DEFENDER UNTIL RECENT 
SUPREME COURT OF NEW JERSEY'S APRIL 5, 
XDenial of docket no. 086339 (Da: 1093- 
1096) "TS WHOLLY UNSUPPORTED BY THE 
EVIDENCE ' UNITED STATES _W_HQF£ECKER, 
M0 FM737,WFTar^WL^™™G 
APPELLANT OF HIS CONSTITUTIONALLY 
PROTECTED RIGHT TO THE
COUNSEL AND DUE PROCESS OF LAW, 
GUARANTEED BY THE 6TH ANE> 14TH AMEND 
U S. CONST. AND ART. I, PAR. 1 O™. WN ■ 
WARRANTING REVERSAL AND REMAND FOR 
FURTHER PROCEEDINGS TO
RESULTING FUNDAMENTAL UNFAIRNESS 
AND/OR MISCARRIAGE OF JUSTICE.

ASSIGNED COUNSEL, ASSISTANT DEPUTY 
DEFENDER['S] egreJ?I?u?ey

EVEN ENTER APPEARANCE 
TO N.J.C.R. 3:8-3, 3:22-6A,

A.
INEFFECTIVE ASSISTANCE_OF COUNSEL, LE,
FAILING TO
ADHERING x - - — mMTNrr’ rTTJ'PiABANDONED APPELLANT, ALL°W^G [TH ] 
JUDGE . . TO ENTER ORDERS DATED AGGG^T 
25, 2016, MARCH 3, 2017 AND MARCH 28 2017 
IDA-361-364; 388; 550-552), AND APPELLATE 
DIVISION'S AUG 31, 2007, JAN. 26, 2018, APR. 6, 
20^8‘ DEC 7 2018 (bA:420; 459; 476; 478); AND 
SUPREME COURT'S JAN. 23, 2018 (DA.458) 
ORDERS WITHOUT ANY PARTICIPATION OF

9
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ALREADY ASSIGNED COUNSEL (JAN. 25, 2019 
TRANS. 62:3-19; DA;257). THEREBY DEPRIVING 
APPELLANT OF RIGHT TO COUNSEL AND DUE 
PROCESS OF LAW, GUARANTEED BY THE 
SIXTH AND FOURTEENTH AMENDMENT OF U.S. 
CONSTITUTION.

B ASSIGNED COUNSEL, ASSISTANT DEPUTY 
PUBLIC DEFENDER . • • RENDERED
INEFFECTIVE ASSISTANCE TO PETITIONER, I.E., 
FAILING TO PERFORM REQUIRED 
INVESTIGATION TO ACQUIRING (SIC) THE 
MOST BASIC UNDERSTANDING OF THE CASE, 
AND FAILING TO AMEND NOTICE OF APPEAL, 
ERRONEOUSLY FILEfD] BY HER AS FROM 
FINAL ORDER, INSTEAD AS 
INTERLOCUTORY....

POINT II

IN THE ALTERNATIVE, BECAUSE THERE ARE 
GENUINE ISSUES OF MATERIAL FACT IN 
DISPUTE, THE PCR COURT ERRED IN DENYING 
AN EVIDENTIARY HEARING.

In his reply brief, defendant raised the following argument

CONTRARY TO RESPONDENT'S ALLEGATION 
(RESP.'S BR. 10-11 (NOV. 9, 2023)), INSTANT 
MATTER IS NOT PROCEDURALLY BARRED 
UNDER N.J.C.R. 3:22-5, DUE TO COURTS 
FAILURE TO ASSESS " WTTHINTHECONTEXTOF 
P.VTDENTIARY HEARING [2013 N.J. LEXIS 79 
HAN 22 2013)]" THE VIDEOTAPE FORENSIC 
EVIDENCE (APLT.'S DA: 1-16 (MAY 26, 2022)), 
FILED IN SUPPORT OF APPELLANT'S MAY 8, 
2007 MOTION FOR NEW TRIAL BASED ON 
NEWLY DISCOVERED EVIDENCE,

A-1913-21



"SUPPLEMENTING THE FIRST PCR RECORD!"] 
PURSUANT TO N.J.C.R. l:7-4(b). (MAY 4, 2207 
(SIC) TRANS. 43:18-21; APLT.'S DA: 249-256; 799- 
1032 (MAY 26, 2022)). .

II.

Petitions for PCR are not vehicles to repeatedly raise claims that have 

previously been adjudicated. Rule 3:22-5 provides:

[a] prior adjudication upon the merits of any ground for 
relief is conclusive whether made in the proceedings 
resulting in the conviction or in any post-conviction 
proceeding brought pursuant to this rule ... or in any 
appeal taken from such proceedings.

As the Supreme Court explained,

[preclusion of consideration of an argument presented 
in post-conviction relief proceedings should be effected 
only if the issue raised is identical or substantially 
equivalent to that adjudicated previously on direct 
appeal.

[State v. Marshall, 148 N.J. 89, 150 (1997) (quoting 
State v.. Bontempo, 170 N.J. Super. 220, 234 (Law Div.
1979)).]

Having reviewed defendant's arguments in light of the record and 

applicable legal principles, we affirm the December 21, 2021 order of the trial 

court. Defendant's fifth PCR petition alleges the same claims regarding the 

video recording of the murder that he raised in his direct appeal and in his first 

four PCR petitions. Those claims were repeatedly determined to be meritless.
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We see no legal basis
rvhrchwould permitdefendanttor.se these previously

rejected claims in a fifth PCR petition.

Affirmed.

<TE DIVISION
CLERK OF the

I hereby certify that the foregoing 
is a true copy of the original on 
file in my office. UX

A-1913-21
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FILED, Clerk of the Supreme Court, 08 May 202'5, 089560

SUPREME COURT OF NEW JERSEY 
C-446 September Term 2024 

089560

State of New Jersey,' .

Plaintiff-Respondent,

v. ORDER

Agustin Garcia,

Defendant-Petitioner.

A petition for certification of the judgment in A-001913-21 

having been submitted to this Court, and the Court having considered the 

same;

It is ORDERED that the petition for certification is denied.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at Trenton, this 

6th day of May, 2025.
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STATE OF NEW JERSEY,

V.

AGUSTIN GARCIA
Defendant,.

BEFORE:
DECIDED:
PARTIES:

Gary N. Wilcox, J.S.C

cnpERlOR- COURT' OF NEW JERSEY
^DIVISION - CRIMINAL
COUNTY OF BERGEN

INDICTMENT NO.: 13-12-01883-1-

■ 'oRiNioN_oN_^EEENpA^TL|^g^
^"pQST^C^VICTI^giS

, 1 ra rV N Wl-LCOXf U • "The Honorable Gary w •

December 21, 2021
Defendant Garcia representing ■

CONCLUSION

evidence, asvideotheRegarding
January 25,record onfound on the

concerning
t re-litigate

thereof, or in

the
therefore, the defendant cannot

before the' court on defendant Agustin 

' ,n relief filed November.9, 2021This matter comes
Garcia's motion for post-conviction 

pursuant to Rule 3:22.. ..

video is not newly
discovered evidence, and 

issue.- Because-

proceeding.brought 
any

. full. "A prior adjudication upon the 
Rule 3:22-5 states in full- A P .

.nd for relief is conclusive whether made tn 
merits of any grou t_conviction

. —vision or in any peso co-
nos resuxuliig m , nrior to the adoption pursuant to .this rule or prior 

appeal taXen from such proceedings.!
Judge Guida had originally 

2019, any facet or issue



STATE OF NEW JERSEY,

v.

AGUSTIN GARCIA
Defendant.

BEFORE:
DECIDED:
PARTIES:

SUPERIOR- COURT NSW JERSEY 
LRH DIVISION - CRIMINAL PART 
COUNTY OF BERGEN ■

INDICTMENT NO. : 13-12-61883 I

TOg7^OST-CONVICTION_gfIgg

, rarv-N. Wilcox,- J---'-- .The Honorable Gary --
December 21, 2021
Defendant Garcia representing himself, 
pro se ,

Gary N. Wilcox, J.S.C

A prior

;r to'the adoption

any
evidence, asvideotheRegarding
January 25,record onfound on the

therefore,

on defendant Agustin 

filed November 9, 2021

CONCLUSION
this matter comes- before the’ court 

Garcia'smotion for post-conviction relief 

pursuant to Rule 3:22.
Rule 3:22-5 states

appeal taken'from'such proceedings..

Judge Guida had originally 

■2019, any facet or issue 
discovered evidence, and 

this issue.- Because-
■ n the video is not newly concerning th .

the defendant cannot re-litigate

in full: "A Prior adjudication upon the 
a for relief is conclusive whether made in the .

•- • of any ground for relie
in the conviction.or in any post-conviction 

proceedings result
proceeding.brought pursuant-to t . . ..

thereof, °r



this issue is »oot, the defendant has no claim to Ineffective 
assistance of counsel, as the issue in and of itself would have 
had no Impact on the final decision. The defendant's remaining 

arguments have no merit and will not be addressed.
for the above reasons', defendant's motion to reduce

sentence is hereby DENTED.
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FILED, Clerk of the Appellate Division, April 08, 2022, A-001913-21, M-0-!h624-2.1

STATE OF NEW JERSEY' 
V.
AGUSTIN GARCIA

ORDER ON MOTION

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION
DOCKET NO. A-001913-21T4 
MOTION NO. . M-003624-21 
■BEFORE PART E
JUDGE(S): CARMEN MESSANO

MOTION FILED: 02/24/2022 • BY: -AGUSTIN GARCIA

ANSWER(S) '
FILED:

SUBMITTED TO COURT:' April 07, 2022

ORDER

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT', IT IS, ON THIS 
8th day of April, 2022, HEREBY ORDERED AS FOLLOWS:

MOTION BY APPELLANT

MOTION TO FILE NOTICE OF APPEAL AS ■
WITHIN TIME GRANTED .

SUPPLEMENTAL.:

FOR THE COURT

00-06-01368-1 ' BERGEN
ORDER - REGULAR MOTION 
BU ----

■ CARMEN MESSANO, P.J.A.D.
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. ilED, Clerk of the. Appellate Division, April 08, 2022, A-001913-21, M-003625-21

ORDER ON MOTION

STATE OF NEW JERSEY 
V.
AGUSTIN GARCIA

MOTION FILED:
ANSWER(S) 
FILED:.

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION
DOCKET NO. A-001913-21T4
MOTION NO. M-003625-21
BEFORE . PART E
JUDGE(S): CARMEN MESSANO

BY: AGUSTIN GARCIA

SUBMITTED TO COURT: April 07, 2022
ORDER

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS, ON THIS 
8th day of April, 20'22, HEREBY ORDERED AS FOLLOWS:

MOTION BY APPELLANT ' '

MOTION TO PROCEED AS AN INDIGENT GRANTED
MOTION FOR ASSIGNMENT OF COUNSEL DENIED.

SUPPLEMENTAL:

FOR THE COURT

CARMEN MESSANO, P.J.A.D.

BERGEN.00-06-01368-1
ORDER - REGULAR MOTION

The motion for leave to proceed as indigent 
N.U.S.A. 30:4-16.3. The calculation required by 
made by the Department of Corrections, which shall 
appellant of the amount of the calculation, 
fee as calculated- from the appellant ’ s rr.ztr ... 
of the Superior 
the processing,

is granted subject to 
said statute shall be 
then, on notice to the 

, transfer the partial filing 
; institutional account to the Clerk 

Court. The "fulfillment of this condition shall not stay 
perfection or determination of this appeal.
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SUPERIOR COURT OF NEW JERSEY

Laura A. Simoldoni
Trial Court Administrator

BERGEN VICINAGE
• Bergen County Justice Center 

10 Main Street
Room 124 

Hackensack, New Jersey 07601-7699 
' (201)527-2400

Fax (201)371-1122 
(201)371-1123

Agustin Garcia ’
822642-B/438336
New Jersey State Prison
Third and Federal Streets .
P.O. Box 861 -
Trenton, N. J. 08625

Leslie Darcy 
Criminal Division Manager-

Lucie R. Ostapeck 
Asst Crim Div Manager

June 1, 2016

State vs. Agustin Garcia Ind. 00-06-1368-1 
Notice of Motion for Order Reactivating and/or 
Calendaring New Trial Motion

Dear Mr. Garcia:

Very truly yours.

Lik'd!
Asst. Criminal Div.Mgr.

I am m receipt of your above capt3.on.ed Motion, and am xbrwarding same to the 
OSes of the Public Defender for their review and contidsration. If you have any . , 
questions regarding the riling of this motion, please contact .the Public Defender.soffice 
at 60 State Street, Hackensack, N.J. 07061. (£/\/d7/,X (JT

Thank you for your attention in this matter.
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Lanra A. Sirnoldcni 
Trial Court Administrator

BERGEN VICINAGE ■ 
Bergen County Justice Center 

l'p Main Street 
Room 124 

Hackensack, New Jersey07601-7699 
(201)527-2400 . 

Fax (201) 371-1122 
(201)371-1123

□ □□□ □□ □ □□

Leslie E. Darcy
Criminal Division Mana°er

Cbarlette Phipps 
Asst Crim Div Manager

' Robert B. Sozio, Esq.
Asst Crim Div Mgr/PrclriaJ Services

March 20, 2017

Agustin Garcia
East Jersey State. Prison 
p#4283367 SBI#822642B 
1100 Woodbridge R-oad 
Fishway, NJ 07 065

Re: Motion for Reconsideration of Court’s
8/25/16 and 3/3/17 Orders

Thank you for your cooperation.

Dear Mr. Garcia: • • • .

We are in receipt of your retpest-to ‘° ,

■ -H-

tGMarlette/Pnijrps -'-fy 
Asst. Crim. Div. Manager



APPENDIX I



CHRIS CHRISTIE 
Governor

kimguadagno
L(. Governor

Av^v stine Garcia
SB1# 822642B
East State Prison 
linn Woodbridge Rd 
P_i_A.sv Kn g7055

afe nf '
Office of"the Public Dexender

Bergen Trial Region
LOUIS ACEVEDO, Deputy Public Def ’.nder

60 State Street, 3r<l Floor 
Hackensack, New Jersey 07601 

' 201-996-3030 .• Fax 201-996-8034
E-Mai!: TheDeIendcrs@OPD.STATE.NJ.US

March 22, 2017

JOSEPH E. KRAKORA 
public Defender

grate v. Augustine Garcia 
R.O. No.: 1005265465

Dear Mr. Garcia: •
■ ! „ *5 aKocn.y who MB be tepteserttog you on your pfflhng crimind ch.yes in Bej 

Pie.se callat the .bob telephone to schedule „ “ »“> "**»•
reached between the hours of 9:00 alm. and 5:00 p.m., Money throu0h F > .

In the meantime, you should be aware of the following:

• ■ „r Office of the Public Defender are not free. Bylaw/ 
Contrary to what you may have heard, tne se-rV5C®“ 1 The cost t0 you .,□!! depend or. the charges

you are required to pay for all legal, invest.gative and expertschedule and methods of payment' You 
and disposition of your case. At our initial fee schedule and by which-you-
will be required to sign a reimbursement agree:arem, • Before your case is closed, you will be given an
acknowledge that you are obligated to pay rhe co i . K you are un3ble to pay the entire debt wjthin
opportunity to pay your bill within 60 days o ^e n1DGMENT (LIEN) may be filed, against you for the
“ S owZ period ofup to ten years or until the lien is satisfied.

If you have any questions between now and the time of j ‘

above address and/or telephone number. X

EMILE LISBOA, ESQ.
Assistant Deputy Public Defender

mailto:TheDeIendcrs@OPD.STATE.NJ.US
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Befenciani

. ?oT®SlJERSC '
BERGEN COUbTTl 

ir_krr^. 00-06-0’1368-1
. CASE OR PRODIS#: ■

■ tatE of new jerse> | L • & 
- ‘ . AUG 25 20.16

-j^is matter being op . . ,.be defendants .

. □first’petition , •
- ' : ■' .^0 and the

. .  Motion for Change or ls'wered Evidence pu^^toBU 6 '
0 Motion for Newfrial Based on N Z .

Assistant Depot, D a
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■ ■ A second or subsequent PCR is procedurally barred unless they are timely filed no more 
than one year following the latest o f (a) a newly recognized Constitutional right, or (b) discovery «.
of new facts, or (c.) alleging ineffective assistance ofprior PCR counsel). R. 3:22-4(b) and R. 3:22- f '

■ ‘ 12(a)(2). • • ' ....

Defendant's certification in support of the Sling of the May 27, 2016 failed to establish the 
existence of any newly discovered evidence that would warrant the grant of a new trial. Moreover, 
the court found no basis for the allegation of ineffective counsel of his -first PCR attorney.

On August 25; 2016, this court entered an order denying defendant's second PCR 
. application/request for a new trial . /

• -Subsequently, defendant filed another motion for a new trial, alleging newly discovered 
evidence.' Op March 3, 2017, the court denied defendant’s motion, essentially for the reasons set 
forth in prior .court orders. . ■ • • '

In Fusco v. Board of Education, City of Newark, 349 N.J. Super. 455, 462 (App. Div. 
2002), we held that the power to reconsider an earlier order rests with the trial judge's discretion, 
which should be limited to only two "very narrow circumstances])]" We defined- those 
circumstances as follows: Reconsideration should be used only for those cases which fall into'that 
narrow corridor in which either (1) the [cjourt has expressed its decision based upon a palpably, 
incorrect or irrational basis, or (2) it is obvious that the [c]bipt either did not consider, or failed to 
appreciate the significance ofp.robative, competent evidence, fid. ("quotingD'Atria v. D'Atria, 242 
N.J, Super. 392. 401 (Ch. Div. 1990)).]

In this instance, defendant failed to demonstrate the court acted in an arbitrary, capricious, 
or unreasonable manner or failed to consider the probative value of evidence presented. Further, 
notwithstanding defendant’s claims, there is no new or additional information provided that would 
have changed the court’s opinion on the prior applications. Defendant seeks review of identical 
information for a second and third time, merely because of dissatisfaction with the'court’s prior 
rulings. Palombi v, Palombi. 414 NJ. Super. 274.288 (App. Div. 2010). •
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STAT OF NEW JERSEY

v.

AGUSTIN GARCIA 
Defendant

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION - CRIMINAL 
BERGEN COUNTY

INDICTMENT#: 00-06-01368-1
CASE OR PROMIS #:

FILED
ORDER ON POST-CONVICTION APPLICATIONS

ON INDICTABLE OFFENSES MAR 0 3 2017

This matter being opened on the pro se application of defendant, Agustin Garciaj^^j

□ Petition for Post-Conviction Relief determined to be defendant’s

□ first petition

□second or subsequent petition

□ Motion for Change or Reduction of Sentence pursuant to Rule 3:21 -10,

£3 Motion for a New Trial based on Newly Discovered Evidence, pursuant to Rule 3:20 and the 

defendant having been represented by:

, Assistant Deputy 'Public Defender

, Retained or Designated Counsel (circle one) or

□ The court having concluded that there was no good cause entitling the assignment of counsel

on the application, and the State having been represented by:

Assistant Prosecutor; and

The matter having been disposed of on the papers;

It is on this 3rd day of March, 2017 ORDERED THAT DEFENDANT'S APPLICATION IS HEREBY;

LJ Granted

® Denied-—-------- —~ ....... ~ ”  
For the reasons: Set forth in this Court’s August 25, 2017 Ordfer. Defendant’s supplemental petition 
provides no reason to order a new hearing. There is no meritAd^^ndant's assertions.

Appendix --------
j~\ . \ y—="—• ( ^^JamesRT7Guida,.J.S.C.
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plLEDi Clerk of the Appellee Division, Decemoer ‘ -y

Order Prepared by the Court

STATE OR NEW JERSEY

VS;

AGUSTIN GARCIA

SUPERIOR COURT OFNEW JERSEY
BERGEN COUNTY
LAW DIVISION - CRIMINAL 

INDICTMENT NO. 00-06-01368-1

- ORDER DENYING motion tor 
reconsideration

Defendant ^bydefentetAgusta^P™^ '
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■ -
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- FILED, Cleric of the Appellate Division, December 14, 2020, A-003575-18

Order prepared by the court ■

LAW DIVISION - CRIMINAL PART

' STATE OF NEW JERSEY,

A J

V.

AGUSTIN'GARCIA, • . -

Defendant.

. 6ntire. wedding video; (2) anongm .P?

■ s6tfoA=afcnoon1,matagoodomSoha*Bb«»Sh0™: .

]ND. No; 00-06-01368-1

’ Criminal Aotion

ORDER
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- a?provToftSAS?S . the

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 
DOCKET NO. A-3575-18

v.

■ AGUSTIN. GARCIA, 
a/k/a AUGUSTIN GARCIA, 
and AUGUSTINE GARCIA,

Defendant-Appellant.

■ STATE OF NEW JERSEY, ’.

Plaintiff-Respondent,

- Submitted September 16, 2021 -Decided October 13, 2021

< II Before Judges Gilson and Gummer.

■ On appeal from the Superior Court of NewJersey Law 
Division; Bergen County, Indictment No. 00-06-1368.

Joseph E. Krakora, Public Defender, attorney for 
appellant (Monique Moyse, Designated Counsel, on e 

brief). ■ • '

Mark Musella, Bergen County Prosecutor, attorney for
’ respondent (William P. Miller, Assistant Prosecutor of

counsel; Catherine A. Foddai, L^g£^sistant’ on the 1 

brief) T



P 

A * ' .

Appellant filed' a pro se supplemental brief.

PER CURIAM

Twenty years ago, in 2001, a jury convicted defendant of inurdering' his 

former girlfriend on the day .she was to marry , another man. Defendant-shot her 

• at close range in her home just before the wedding ceremony. The shooting was 

witnessed by several guests and family members and recorded by a videographer 

who was filming the events of the day. Following the rejection of his arguments 

on direct appeal and the rejections of extensive arguments made in four petitions 

for post-conviction relief (PCR),- defendant moved to compel production of .the 

entire video of the wedding day and the portion of the video presented at his 

trial.' He asserted that new technology might allow him to enhance the video 

and the video might support his contention that he acted m self-defense. The 

motion.court denied that motion, reasoning that all arguments about the video 

and defendant's related self-defense claim had been addressed and resolved in 

his prior direct appeal and the orders and appeals concerning his PCR petitions. 

Defendant now appeals-from a January 25,'2019 order denying his motion to 

compel. We affirm.

A jury convicted defendant of first-degree murder, N.J.S.A. 2C: 11 -3(a)(1) 

and (2); second-degree possession of a firearm for an unlawful purpose, N.J.S.A.

2
A-3575-18



Appellant filed’a pro se supplemental brief.

.PER CURIAM •.
Twenty years ago, in 2001, a jury convicted defendant of inurdenng his 

former girlfriend on the day she was to marry, another man. Defendant shot her 

■ at close range in her home just before the wedding ceremony. The shooting was 

witnessed by several guests and family members and recorded by a videographer 

who was filming the events of the day. Following the rejection of his arguments 

on direct appeal and the rejections of extensive arguments made in four petitions 

' for post-conviction relief (PCR); defendant moved to compel production of.the 

' entire video of the wedding day and the portion of the video presented at his 

' trial.' He asserted that new technology, might allow him. to enhance the video 

and the video might support his contention that he acted in self-defense. The 

motion court denied that motion, reasoning that all arguments about the video 

and defendant's related self-defense claim had been addressed and resolved in 

his prior direct appeal and the orders and appeals concerning his PCR petitions. 

Defendant now appeals from a January 25/2019 order denying his motion to 

compel. We affirm.
Ajury convicted defendant of first-degree murder, N.J.S.A. 2C:11 -3(a)(1) 

and (2); second-degree possession of a firearm for an unlawfel purpose, N.J.S.A.
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2C:39-4(a); third-degree possession of a handgun without the required permit; 

N.J.S.A.. 2C:39-5(b); and four counts of third-degree endangering the welfare .of 

a child, N.J.S.A. 2C:24-4(a). Following the merger of certain convictions, 

defendant was sentenced to life in prison with a mandatory thirty years of parole 

ineligibility.

In 2004, we affirmed defendant's convictions for murder and unlawful 

possession of a fireaim but vacated his convictions for endangering the welfare 

of a child. State v. Garcia, No. A-3939-01 (App. Div. May 11, 2004). The 

Supreme Court denied certification. 181 N.J. 545 (2004).

Thereafter, defendant filed four petitions for PCR. All those petitions 

were denied, and we affirmed the denial of the first three PCR petitions. State 

v. Garcia, No. A-5437-06 (App. Div. Nov. 6, 2009); State v. Garcia, No. A- 

3198-09 (App. Div. Aug. 12, 2011); State v, Garcia, No. A-2764-10 (App. Div. • 

May 16, 2013). '

Separately, defendant filed requests-under.the Open Public Records Act 

(OPRA), N.J.S.A. 47:1A-1 to -13, and the common law seeking to compel the 

production of the video and other documents. The denial of the request under 

OPRA'arid the-common law was upheld by the trial court, and we affirmed that

3 A-3575-38-



2C:39-4(a); third-degree possession of a handgun without the required permit; 

NJ.S.A. 2C:39-5(b); and four counts of third-degree endangering the welfare of 

a child, NJ.S.A. 2C:24-4(a). Following the merger of certain convictions, ' 

defendant was sentenced to life in prison with a mandatory thirty years of parole 

ineligibility. ■ .

In 2004, we affirmed defendant's convictions for murder and unlawful 

possession of a firearm but vacated his convictions for endangering the welfare 

of a child. State v. Garcia, No. A-3939-01 (App. Div. May 11, 2004). The 

Supreme Court denied certification. 181 NJ. 545 (2004). '

Thereafter, defendant filed four petitions for PCR. All those petitions 

were denied, and we affirmed the denial ofthe first three PCR petitions. State ■ 

v, Garcia, No. .A-5437-06 (App. Div. Nov. 6, 2009); State v, Garcia, No. A- 

3198-09 (App. Div.-Aug. 12, 2011); State v. Garcia, No. A-2764-10 (App. Div. ■ 

May 16, 2013).

Separately, defendant filed requests-under.the Open Public Records Act 

(OPRA), NJ.S.A. 47:1A-1 to -13, and the common law seeking to compel the 

production of the video and other documents. The denial of the request under 

OPRA'and the-common law was upheld by the trial court, and we affirmed that 
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. decision. Garcia v, Bergen Cnty. Prosecutor's Off., Nos. A-3085-16, A-4.501- 

1 1'6 (App. Div. May 17,2019).

In his direct appeal, defendant made' several arguments about the 

admissibility of the wedding video and the playing of portions of that video at 

his trial. In his four petitions for PCR, defendant, repeatedly argued that his trial 

counsel had been ineffective' in not challenging the admission of the wedding 

video based on tampering and in failing to retain' an expert to examine and 

challenge the video:

On this appeal, defendant .claims that he is entitled to discovery because 

an examination of the videotape might support his argument that he was attacked 

and acted in self-defense. His. current counsel submitted a.brief malting one 

argument:

• ■ The trial court erred in denying Mr. Garcia's-motion to
' compel production of discovery. •

Defendant submitted his own brief in which he argued:

. A. [The] January 25, [20.19] adverse order flagrantly
. violate[s] appellant's] constitutional- rights to due 

process of law, because it is capricious, unreasonable 
and unsupported by sufficient competent evidence in 
the record, warranting reversal and remand in best

. -interest of justice. ' ' '

B. [The] judge [] entered orders dated August 25,
2Q16, March 3, 2017, and March 28, 2017, without any

4- A-3575-I.8



decision. Garcia v. Bergen Cnty. Prosecutor's Off., Nos. A-3085-16, A-4501- 

16 (App. Div. May 17, 2019).

In his direct appeal, defendant made ’ several arguments about the 

admissibility of the wedding video and the playing of portions of that video at 

his trial. In his four petitions for PCR,- defendant.repeatedly argued'thathis trial 

counsel had been ineffective' in not challenging the admission of the wedding 

video based on tampering and in failing 'to retain' an expert to examine and 

challenge the video: . ' '

On this appeal, defendant .claims that he is entitled to discovery because 

an examination of the videotape might support his argument that he was attacked 

and acted in self-defense. His. current counsel submitted a.brief making one 

argument:

■ ■ The trial court erred in denying Mr. Garcia's-motion to
' compel production of discovery. ■

Defendant submitted his own brief in which he -argued:

. A. [The] January 25, [20.19] adverse order flagrantly
. violate[s] appellant's] constitutional- rights to due 
process of law, because it is capricious, unreasonable 
and unsupported by sufficient competent evidence in 
the record, warranting reversal and remand in best

■ -interest of justice. ' '

B. [The] judge [] entered orders dated August 25,
2Q16, March 3,2017, and March 28, 2017, without any

4- A-3575-1.8



.participation of already, assigned counsel, subjecting' 
appellant to fundamental [.State v. Cerbo, 78 N.J. 595, 
605, 607 (1979)] injustice, violating his right to counsel • 
guaranteed by the Sixth and Fourteenth Amendments

- [to the] U.S. Constitution.

The records on the prior proceedings establish that defendant was 

provided with a copy of the video before his trial in 2001.' His arguments that 

the video Was tampered .with or altered have been repeatedly rejected. ’ 

Nevertheless,- defendant contends without any support that technological 

enhancements may reveal something in the video that would support his self-" 

defense argument. That contention is undercut by the evidence at trial, whibh 

included testimony from eyewitnesses.who testified that there was no struggle 

and that defendant pulled out a gun and shot the victim multiple times at close 

range. ' . ' . • .

We agree with the motion judge that reproducing the video could not 

support any new argument that would not be procedurally barred and that any 

.issue concerning the video could not constitute newly discovered evidence. The 

entire videotape was available to defendant and his counsel before trial and was 

also available during defendant's direct appeal and his first PCR petition.

Furthermore, as already pointed out, defendant's arguments about altering 

or tempering with the wedding video were raised and rejected in his prior direct

5
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.participation of already, assigned-counsel, subjecting ' 
appellant to fundamental [.State v. Cerbo, 78 N.J. 595, 
605, 607 (1979)] injustice, violating his right to counsel ■ 
guaranteed by the Sixth and Fourteenth Amendments

. [to the] U.S. Constitution.

The records on the prior proceedings establish that defendant was 

provided with a copy of the video before his trial in 2001.' His arguments that 

the video Was tampered with or altered have been repeatedly rejected. 

Nevertheless,- defendant contends without any support that technological 

enhancements may reveal something in the video that would support his sel'fr 

■ defense argument. That contention is undercut by the evidence at trial, whibh 

' included testimony from eyewitnesses.who'testified that there was no struggle 

and that defendant pulled out a gun and shot the victim multiple times at close 

range. ' . ■ .

We agree with the motion judge that reproducing the video could not 

' support any new argument that would not be procedurally barred and that any 

.issue concerning the video could not constitute newly discovered evidence. The 

entire videotape was available to’ defendant and his counsel before trial and was 

also available during defendant's direct appeal and his first PCR petition.

Furthermore, as already pointed out, defendant's arguments about altering 

or tampering with"the wedding video Were raised and rejected m his prior direct



anpttd and in his four prior PCR petitions. While New Jersey courts have the 

inherent power to order discovery when justice requires it. See State v. Marshall, 

148 N.J. 89, 270 (1997), defendant's motion did not support an invocation of

that extraordinary remedy;

Affirmed.

I hereby cerffly that the’foregoing 
is a true copy of the original on
fife in rny office.

CLERK OF THE APPHJ1ATE DIVISION

6 A-3575-18
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FILED; Clerk of the Supreme Court, 08 Apr 2022, 086339

SUPREME COURT OF NEW .JERSEY 
C-4-92 September Term 2021 

086339

’ State of New Jersey,

' ’ Plaintiff-Respondent,

v. ORDER

Agustin Garcia, 
a/k/a Augustin Garcia, 
and-Augustine Garcia,

D efendant-P etitioner.

Apetition for certification of the judgment in A-003575-18

having been submitted to this Court, and the Court having considered the

'same; .

It is ORDERED- that the petition for certification is denied.

- ,

WITNESS, the Honorable Stuart Rabner, Chief Justice, at Trenton, this

5th day of April, 2022. ■ *

X p p e H d1X 3- -CLERK 0F THB^PREME C0URT -
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* - -'HAY 0’4 Z007’ • ' '■ Michael G. Psd. •'_• , . \ . .
■ Attorney for Defendant .

: 280 Amboy Avenne.
Metuchen, Nev/Jersey 088-40-

STATE of NEW JERSEY,
plaintiffs), •’

SUPERIOR COURT of NEW JERSEY . 
TAW DIVISION- CJREvttN AL ACTION 
BERGEN COUNTY-

IND. NO. 00-06-1368-1

CRIMINAL ACTION ' •
ORDER

■ On May 4, 2007, a Motion for Post Conviction Relief was argued before the - 

' . Court with Mikael G. Paul, ESQ.' appearing the behalf of AGUSNN GARCIA ’

■ ' ■ md Bred Schwanwede of tire Berg^ CountyProseeutor-s Office appearing on behalf 

' ' ofthe.State, and it ishereby OE-DEKED thatDefendant Agustin Garcia’s Motion tor

' postConvictionRelief is hereby i>ENIEU for reasons stated on the record.

■' AGUSTIN. GARCIA, ' • ■

Defsnd2n±(s).
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. ' ••NO’r.'FOR-' PUBEICATiON ’• : ’•
' : . . APPROVAL OF- THE ■'APPELLATE'DIVLSTON .

' SUPERIOR .COURT. QF. NEW JERSEY
• . ■ XPRELLATE'- DIViS-TON.- ' ’ .

D0CRET NO. A-54'3-7 ^P'6T4- . •

■STATE OF ’NEW JERSEY; . ' . ' . ,
' Plaintiff-Respondent,

V

AGUSTIN GARCIA, ■
Defendant-Appellant.

Submitted: October 21, 2009 - Decided: November 6, 2009

Before Judges Axel rad and Sapp-Peterson-.

On appeal from the Superior Court of New 
Jersey, Law . Division, Bergen County, 
Indictment No-. 00-06-13 68.

Yvonne Smith Segars, Public Defender, 
attorney for appellant (Philip Lago, 
Designated Counsel, of counsel and on the 
brief).
John L. Molinelli, Bergen County Prosecutor, 
attorney for respondent • (Charles Cho,.
Assistant Prosecutor, of counsel and on the 
brief) -•
Appellant filed a pro se supplemental brief.

PER CURIAM  •_____
Defendant Augustin Garcia appeals from the May 4, 2007

order denying his petition for post-conviction relief (PCR) , in 

which he alleges ineffective assistance of trial, appellate and- A fpetJd/x. T
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■ GCiurt ,'-s topped:... W* r '^S' 5^ " *
-g^t- live, issue"' dating the' - '>nd . voir. dire , had

established ■-which .jurors: ■' c'b.u-ld . i'ei^ih.' hppdrfiaii W 

further responded . to/ defendant1 s claims that U Whs biased or 
prejudiced ’ against defendant and denied -defendant's '.motion to 
disqualify itself and the prosecutor from the case. This .appeal 

ehsued. . .' ■ . ' • ■
' on 'appeal, ' defendant . asserts' the arguments

through counsel: • '
POINT I .-'-..
•THE LOWER COURT ORDER-MUST BE' REVERSED SINCE . 
DEFENDANT RECEIVED INEFFECTIVE ASSISTANCE OF . 
TRIAL COUNSEL'-.
A- TRIAL COUNSEL -FAILED- .TO -INVESTIGATE AND 

■ CALL ESSENTIAL WITNESSES TO TRIAL.

. g TRIAL COUNSEL FAILED TO OBJECT OR MOVE
FOR A- MISTRIAL BASED ON Tll'E ■PROSECUTOR' S - USE 
OF PERJURED TESTIMONY.
C. TRIAL COUNSEL FAILED -TO OBJECT TO THE
JURY CHARGE. ' ■ ' -
D. -TRIAL ' COUNSEL FAILED IO MOVE FOR THE
DISMISSAL OF JURORS AND FAILED TO INSIST 
.UPON ADDITIONAL VOIR- DIRE-. . ,

, £ TRIAL COUNSEL FAILED TO OBJECT TO THE  
.EXCLUSION OF ■ DEFENDANT' AND THE PUBLIC FROM 
CRITICAL STAGES''OF THE TRIAL.

F ■ TRIAL COUNSEL'S STRATEGY WAS DEFICIENT 
.AND AMOUNTED TO INEFFECTIVE ASSISTANCE OF
COUNSEL. ' . ' . ' '



A. DEFEND'ALiT '• -R-RcEXyED • I^EFFECT.^yB 
ASSTST^N.6'e. OF 'TRIAD- CQU^E^^
..RAILURe ':'TQ • RRO.PERliY’ COFroUCT, A RREtMAL 
I^ESTTGATIQN' AND ■ - THE". ■. LpW^jy COURT'S. 

•pfcpfiR’’ ' --DE&YlN.G the' P.E.F&WAST-- PQST- 
CONVIGTION RELIEF Mt)ST BE. .REVERSED,

■T- • TRIAL- COUNSELS- '-WERE ■■' 
INeFFEGTTVE -FOR NOT GtiNsbETING •; OR' 

.'HIRINg-. AN EXPERT TO" EXAMINE- • ' THE 
WEDDING VIDEOTAPE FQR EVIDENCE OF 
AN- Altercation captured- on the

‘ , ■ AUDIO ' 'OF THE ■ VIDEOTAPE AND' FOR 
FAILING to have.- expert' testify at 

■TRIAL. . . ■
2. TRIAL COUNS'ELS WERE 

INEFFECTIVE FOR FALLING TO
INTERVIEW WITNESSES AND SECURE 
THEIR ATTENDANCE AT tRial.

B; ' THE ' DEFENDANT WAS • DENIED THE 
EFFECTIVE ASSISTANCE- OF POST-CONVICTION 
RELIEF COUNSEL (Not Raised Below).

' 1. • PCR COUNSEL, ' MICHAEL 
PAUL, WAS INEFFECTIVE FOR FAILING 
TO' PROPERLY REVIEW DEFENDANT'S' 
FILE, FAILING TO AMEND DEFENDANT '_S 
PETITION, AND' FAILING TO PROPERLY 
RAISE DEFENDANT'-S ISSUES . .

2. MICHAEL ' ■ ■ PAUL •' WAS 
INEFFECTIVE FOR FAILING TO MOTION 
COURT FOR A CHANGE OF VENUE.

3. MICHAEL PAUL WAS
' INEFFECTIVE FOR FAILING TO
ADVOCATE FOR DEFENDANT.

POINT II' '
'THE PCR COURT idenitifed the wrong -united 
STATES SUPREME COURT'' PRECEDENT AND APPLIED 
AN INCORRECT- LEGAL STANDARD- TO -• DENY 
DEFENDANT'S INEFFECTIVE ASSISTANCE OF
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■-cqimsel-Z' :• -Wlfedp- -.

gQgfe;,O^. . ■;. ■ .-■• ; . ■■' ■ •-..„.. ..-...-..
~ cpu^t ' ?WW '.Wz. .’.•’jW;

MEFEfeW^Z ZM\. iwiijsiw^Ry - 
■ HgM^NG^ ' .THEREFORE' THE . PCll OWZ.. -ORDER 
PRifilNiE DR-FEED^j -RELIEF. Z SHOULD &E- REyERS'Rp-' 

'. (’Not Raised .Re-lp.w).,. ._•••. , ••.'.•• ’. ■" • •

BQTN-T TV ■.. : ■ ■ ■ . ' : •_
THE-Z CufeiLATTVE ERRORS . ..CQMIdi-lTEp Ej?. .’TR JAL 
COUNSELS 'AMQ.UN-TEp. ..TQ' .INEEFECTlVE • ASSTStXUCE 
OF COUNSEL' AND THE 13EN-TAL. ' A-’ FAIR' TRIAL 
THAT RESULTED IN MANIFEST 'IN JUSTICE..'

We consider- defendant's -claims- in light of well settled 

principles 1 The standard for determining whether counsel's 

performance was ineffective- for purposes of the Sixth Amendment 
was formulated in Strickland v. Washington, 46.6 U.S.; 668, 104 

Ct. 2052, 80 L. Ed; 2d,- 674 (198'4) ,- and adopted by -our Supreme- 

Court in State • v. ■ Frit-z, '10'5 N-J.- 42 (1987) . In order to 

prevail on a ' claim of ineffective .assistance -of counsel,- 

defendant .must meet - the two-prong test of establishing both 

'that: (1) -counsel's performance was- deficient -and- he or she made- 

errors' that were so -serious- that- counsel was not- functioning 

effectively as guaranteed by the- Sixth Amendment to the United 

States Constitution; and (2) the defect. in performance 

prejudiced defendant 's rights ’ to -a ' fair trial such- that •-there 

exists a- -"reasonable probability- that, but -for counsel's 

unprofessional errors-,, the result' of-the proceeding would ; have



hop- different..!' /^tripkid$l& *■§& U.-.S). .at'-"
••• • • } • •

£87.7' ' '6.94 •) Ip/f-

s:. .fet\ ..'it -.206’4'., 26,(5 By • .8-6 .t;;ild--- 2-d, at- '693 •> •.6'9g... ' •

. ■ • . .We- are; . -•.s,at;isf ieRl'. .'ft.d'.lti ptirj review. - .p-f ' the . record thqt

dif'e'ndaiit. " failed- --,tto. '.make; .-a- - p't.ima facie- ■ showing of

ineffectiveness. ’ of trial or ■ .appellate counsel within the

Strickland/Fi-itz. test ■ Thus, ■an evidentiary hearing was npt

warranted'. 'See St.ate y. fireci.Qse> 129 N, J\ 451, ‘4-62-63 (1992.)... 

•Wei echo the comments .made by Judge Meehan that the- bulk of 

defendant!? 'contentions' oh PCR' were re-arguments of the. facts of 

the case, focusing' oiy inconsequential evidence that did not 

-affect the outcome, . and' involved, blanket claims of ineffective- 

assistance without identification of the deficiencies or the
v . .resulting prejudice.

We. -will address a few of-defendant's arguments'. Defendant 

claims his trial counsel failed to c-all. several -witnesses who 
could have' introduced exculpatory evidence and refufe the 

State's witnesses. Defendant- offered -...a -list, of witnesses 

Counsel ccj.uld have called- to refute. the" S.tate '-s theory that the 

victim wanted nothing to do with him,- provide a' counter to 

State's witnesses- attacking defendant's- character, and challenge 

the State's theory that defendant had no-prior knowledge- of the 

wedding's existence. Defendant also- suggested his trial .counsel 

should have called one witness who had previously given a



• -Statement! ;-.regaidipg;^-the? exisheiidd^ W-'-^rUggit >-fdre • thb. • • 

sHpotihg’. ' ' • • . . ■• .' . ... •■ .... .- ...

. . .- . Pfes4W..4e.fen4an^s< list-' of ' - witnesses,- ' .nWy uof..whpm .'

.deferidadt •■-admits were -investigated by his boupsel’ though' not 

subsequently called to testify,. ■ defendant fails to meet .-either

. /prong of ’ the Strlcklahd/i-ritz • standard.. < It is .insufficient to' 

.allege generically. ■ that ■ the' failure of • trial counsel' to call 

these . people as a- witness at trial constituted" ineffective' 

assistance without a 'showing that had they been presented at ' 

trial, they Would have offered information of material

exculpatory, worth. See State v.- Cummings, ••.321 N.J, Super. 154, 

170-71 (App. Div.), certif. denied, 162' N.J. 199 (1999).

Particularly since • many • of. -these • witnesses'- 'were considered and ' 

rejected, -by defense counsel,- we can presume ■ that • def endant - s' ■ 

experienced criminal defense' trial- team's decision not to call 

any of these .people as a witness -at •-trial was strategic. ,

. Strickland., supra, . 465'UJk at 690,' 104 Si Cb- at. 2066, -80

— 2d at. .695 (recognizing that in our ' analysis of attorney' 

performance, we must indulge a strong.- presumption that • counsel

•_all_significant^ decisions' in the exercise of - his or her 

reasonable professional judgment and. sound trial strategy) .

We are also satisfied that .neither the- record -rior the case 

law supports defendant's claim■' that his attorneys' decisions to 

exclude him from- the courtroom -during ■ the' public viewing- of the



ceita-ih sidebar...- conferenced’ ’ with- jury

selection, and during -the- • .. pldyba,ek bf -Ms’ own recqr.ded 

■'•statements on . the tape: • Co tire ■ •j-urdrp -duripg . dq;l:iberq.t.i'biis ■,: 

amdunted -to ineffedtiVe' -ads is.bailee’ .of qpuhse:!. As tftg record 

• demonstrates, -dud to-its hig-hly- emotional: nature,. .the ’.court made 

the discretionary . deqision. to .present the wedding .video -twice-, ■ 

irieluding the- . pie-s-s .and public .during '.one viewing. • without 

defendant present by consent of his counsel, and. a .second time 

in which ’. defendant was. present fpr the portion shown to the 

jury. As such, defendant's counsel would have no basis to

object to the-- court's reasonable- exercise of discretion, as 

defendant's rights were npt being violated.’ See- N, J,- R. E. 611 
' . 9 . .

(trial courts have .broad -discretion ’ to control •the’ scope-and 

.mode of-.-’the presentation of. evidence and over-control of the. 

courtroom) ,- see- also State v. Cusumanb,’ 369 N.J. Super.- 305, 311 

(App. Div.), ce’rtif... denied-, 1-8-1' -N-.'-j. 5-4"6 (20'04) . Moreover, 

while- a defendant and. the -public ■ have .’ a’ constitutionally- 

guaranteed right ’ to access criminal trials, this right is not 

absolute, and a trial judge may make reasonable limitations "in 

ordpr to prevent situations which - might impede the- progress or 

fairness of the trial, as long -as basic rights involved are not 

■unduly infringed." State v. Cuccio, 350 N.J. Super. 248, 266 

(App. Div.), cer-tif. denied, -174 N.J. 43 (2002).



conb^g^d-’-he-.- Ja-ir-; .-trial -W3 •.^. .result .of ..

pred^icial errors cbnitiitfefeii fey fecial • cpurt , .pro-secptorial. ■

^isdohduct -and fW; tarnpering .with, the taftp, and jury

^judice. as a respLt of ■ the"'ihedia; tp name a few- . • '
. Defendant's, claims, -were, rejected by the BCR- coyr-t.. The 

court -noted that defendant 'had' the benefit of t^eer experietped• 

•trial attorneys’ who "spent a great amouiit Of -time [with hirn]' 

•deciding' which, arguments .to put forward and the ■ theory of the 

case-. "- ' The court found that defendant only made' blanket claims 

Q.f ineffective assistance of counsel, failed to identify what • 

evidence- the additional investigation -would have supplied, and 

failed to- establish how his • various trial -counsel were 

deficient-.. ' The court ' also determined .that .defendant's 

ineffective . appellate counsel claim - that he fail.ed- to -raise 

winning issues -on-appeal -. was similarly without basis. ;
As to -the claim of prosecutorial •'■misconduct, the court hefd 

there was no indication the video had been tampered with and no 

evidence at all the -video -had;beeri fnanipulated in any way other 

than the way it was done in' open court with ■ def endant and his 

’three ' attorneys present,- which included freezing—frames—and---

excluding the portions that did not- pertain to the shooting.

As’ to the-claim of jury impartiality, the--court pointed out 

that media - coverage was first started ' by defendant" s trial 

counsel-in press conferences■on the courthouse steps, which the.



• ''Ah' this trial .tp.pk\..p'i;a.pe ;''pbip.r .'&■•'; ,Wy^ ■■> ■ ■ '-Wh ’ .'.
45.- (2O0.5')., tri'al attorney's ■' :f-ariufe .pd -&hg§Ct td, .defepngaht^-s- ... ;

'exp.-lus-ibn''' 'at si-Qtebai" .Was’ .'not -sb; pnr.ea.soiiabie; .as..-to- label t-he.ir 

.'perforrnan.ee defici.ent. ■ pe.f-ehda.ntt still' -had the- .opportunity to.

■participate- using. • the'' .lawyer-' ’shp'ttle • 'system '•and. was- thus-, not 

denied-, .his cbhStitutiphp.l .right "td-paitipipate voir dire. -' See

State v... Cplbett, 190 N,.j,-. 14 ' ('2p"0'7)■ . Moreover>. even if counsel

did not' Gornmunicat’e with defendant regarding every potential 

juror, defendant fails to ■'demonstrate- a reasonable probability 

that the- error contributed to the verdict so as to warrant 

reversal of his conviction?- ' See; State v-. W ■ A. , supra, 184 N, Jj^ 

at 64; Spate y. Macon, 57 N.J. 3'2-5, 338 (1971)'.

■ Defendant's argument regarding trial attorneys' -failure' to 

.object to defendant's exclusion■ during the- jury's- review of the 

wedding tape during .deliberation is completely.- without -merit. 

The court rules -allow the jury to • review exhibits admitted into.

evidence in the jury room. R. 1:8-8. The wedding video was 

admitted into evidence, allowing the jury -to review it -outside 

of ' def endant'■ S presence. Defense counsel thus -had no cause to

object. '
As with trial counsel, the. effectiveness -of appellate 

counsel is evaluated under the Strickland/Fritz standard. State 

v. Morrison, 215 N.J. Super-■. 540, - 54-6' (App. Div.)-, certify
denied, 107 N.J. 64? ' (19'8-7); Although appellate, counsel must, be

perforrnan.ee


• ah'/active.-. on -direct, appeal;- h£

.p-r.she is hot required-'to.'.'ady.q'n'ce. every, argument, _ tega:rbip.s.S pf 

nier it, urged by .the. .dppeil.ant, . Evit^js y, -.Lucey, 469- U'.-S-,..' ,3'8-7r 

394, -105 ■ S. Ct,. ' 8-30,. 83.5, 83- &' • Ed., 2d . 8:2'1-, 828 (1985)..

Furthermore, counsel's •raising' unsuccessful legal claims does 
I ' • ■ ’ ’ •

not constitute' ineffective assistance ..of' counsel. State v. 

.wprlock, 1.17 N.J. 5.9'6 , 625 (.19'9.0) . -We. are ■ hot. persuaded by any 

of ■ defendant's -arguments regarding ineffective assistance of 

appellate counsel. . .

' We further conclude that defendant failed to demonstrate 

that PCR counsel-'.-s performance was deficient under the 

.Strickland/Fritz standard. In State, v. Rue, 1-75 N.J, 1, 18 

.-(2 0 02) , the Supreme Court noted that PCR counsel is requited to 

■communicate with 'his or her client, and investigate the claims 

and then -"'fashion the most effective arguments possible,'" 
(.quoting State v. Velez, ■ 32.9 N.J? Super.- 128, 1.33 (App. Div. 

2002)). Where communication- and■investigation produce little or 

nothing, '■ . '

counsel must advance the claims the client 
desires to put forward in a petition and 
brief and make the best -available arguments 

--  ------- in—snpport~rrf—the’ih-- The-re-a-f-ter-;—as—ua—any----- ---- — 
case ■ in which a • brief -is ’ filed, counsel may

’ .chose to stand on it at the hearing, and is 
not required-.tb further ....engage in expository . 
argument. 

[State v. Rue, ,supra? 175. at 19.] -



.Deie-p^an.t's ’ j?'CR .c'duhshl ■ s.ub.m-i;fctd'd-'-.. a- -s.-eyentyrsipc .p.qge. hrihf 

ph-. beh/li -d'f.-'def'endant, la-yiijg- dUt-’ 'eight•' aitgTimehhs.’. ■ Sdppprtihg

■ ..-de'f-/ddant.'-s - in.ef'f.ect-i.y.e' assistance /claims.', fnphti ■ pf -whrc.h- • -are- 

renewed- on appeal'.. Defense- counsel's PCR. .brief ' provided a. 

detailed recitation of the law and quote'd. the • trial- record, 

repeatedly during- -his analysis.. PCR counsel algo- submitted a 
Supplemental .' brief. While the- court., ultimately denied 

defendant's petition for PCR relief, it is clear from t-he record 

that defense counsel, made- "the best available arguments in 

support of" defendant's petition. Ibid.

We perceive of no reason to .address each and every claim 

raised by defendant of .ineffective assistance of trial,- 

appellate and PCR counsel, and other challenges •’to his judgment 

as they'... are . either wholly -without, merit, to warrant further 

discussion, R. . 2 : 11-3 (e> ('2)-; could- have been raised on- direct 

appeal, R. 3:22-4; or have previously been- adjudicated- on direct 
appeal,- R. 3:22-5. • . •

Affirmed. ■ '

I- hereby certify that the foregoing 
is a tffle copy o.fthe orfginal'on 
file in myoffice/ 

--------------------------------------------- .--------------------~
CLERK OF THE APPELLATE DIVISION
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JUN 2 3 2010STATE OF NEW JERSEY,

PLAINTIFF-RESPONDENT

V. ON PETITION FOR CERTIFICATION

AUGUSTIN GARCIA,

DEFENDANT-PETITIONER. JUN 2 1 2010

To the

petition for certification of judgment in .A-0 05437-06theA

been submitted to this Court,having and the Court having

considered the same;

It is ORDERED that the petition certification isfor

denied.

/I ppM^x

CLERK OF THE SUPREME COURT

PROSECUTORS OFFICE 
APPELLATE SECTION

Ths foregoing is a true copy 
of the original on file in my office.

Trenton, this 18th day of June, 2010.

WITNESS, the Honorable Stuart Rahner, Chief Justice, at

SUPREME COURT OF NEW JERSEY -
C-995 September Term 2009

RECEIVED n c c 077
BERGENCOUNTY

fei CLERKAppellate Division, Superior Court:
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? fij'gw JERSEY

VSo

AGUSTIN GARCIA,
Petitioner

• Reference _Cit®^, °f Tranacript^Re-t----------Enclosed_Exce£__------

SUPRSmc.
Docket No
APPs DlVe

Criminal Action
_ ncs z-s-r3 KiEVJ JERSEY STATE vr r'i&k-

Respondent,

NO. A'

38:9-18;
Feb

200114Feb
Trans.200102,Oct

201Trans.03,Oct
October

q. 2002 Trans.
Trans.

„ qi_25 to 32-1?on."? 4* 31:8-12, 3124:18-20; 30:3-4,

139:10-13;
•3-5; 205:8-13;

to 56-7; 6r»52^6^52-V5r '
31-16; 133:10-18. I^

56-6; 56-8 to 53-10;
. 38!i_4; 61-5 to 63-3; 62:3-19

2001
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colloquy
for himself. -Of course that is aygun, he's
testimony that he's 6 s them illegally, he
s:s:"mega?ly »d that that has been going on

the Dominican communi 
many good things. I— 
S^l/the^levLus events of onef_ 
been involved in very serious^crimes. 
thereto the Court has i— 
aggravating and miti^As an aggravating ~ f the actor
circumstances of offens^an^the
therein, including w e or depraved manner,
an especially heinous/ anvthing more heinous and .
find it hard to be^e their loved one killed incruel to a family than to ^e Qf us
front of them in her yedd^ 9 and happiness in the 
involved in this ^caJt entering the screen. And 
videotape prior t • conduct,all of that is des^r°^e^ha| number nine also applies, 

in regard to, that numo mistake
the need to det®1" de if they can't have theobsession with love, think if t y on>
PerS°n the?heirareeclrtainlitigatingofactors.^Number 

SSuS" SI ^law-abiding life and done well

colloquy ,
-agnizes he has been a leaner o_ 

Tpanv years. He has done 
nP>l certainly advanced himself, 

However, we sentence crimes ana 
fs life and he has 

In regard 
Ih^oMlSrt^ to go through 

igating circumstances.^^ .

committed in 
I

ft’3.11

5
6
7
8
9

10
11
12
13
14
15
16
17
18 .

20 
9"!

for many years.. imprisonment of
Thed°“Jl?i exIes2ve hardship to himself 

defendant would tWQ children, twenty-twoand his dependents He h love and guidance.,
and seventeen, who could U it lgast at this
But his conduct, of course, place at least for atime not something that will take place 
long period of time. matter is the sentencingFirst count m tm~ matte degree,
of the crime of murder' ^^^rious aggravating and. 
The Court has consxdei aggravating outweighligating factors l^ ^eone,s Ufe in the prime 
the mitigating. He s take - ^ch an impact upon 
of her life, a crime L, The CoUrt will sentence
Se°S!fZndan?StoeSfe.imprisonment with thirty year 
r-.eniod of parole ineiigmility.  ~ .^.Hred dollar

. . ..^CPfh^aHon Board penalty, seventy fiv„
Criir|eS — —-■ ------

■'fC 1 ~y:" Safe Streets and. thirty
In regard to count tfc 
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Thank you,

1
2
4
5
6
7
8
9

10
11
12
13
14 •
15
16
17
18
19
20
21

‘ 22
23
24
25

the appeal?

THE 
gentlemen.

colloquy
;dit from date of for time served

.Yes, sir.
Okay. All right.

believe it’s
THE 

arrest, eight 
from the date

But

SHEET’ 2-3 rAGE. 44

A//7 A2_Z Date

' tty E ^SCHULZ 'license Number XI00676 an
I, HOLLY E. SCHUn , state Qf NeW Jersey, • do

Official Court Reporter in and fo - -n full compliance
hereby certify the foregoingforPjudicial Proceedings and 

- ^e^cSS^Z-^ ^script to the best of my. 

knowledge and ability.

:ight hundred sixty days. 
COURT: He gets credit r 
hundred sixty days credit 
of arrest.you understand that about. 
GARCIA:
COURT:
(Proceedings concluded.) 

* * *

'K/hy 6. CJ£___
Official Court Reporter 
Bergen County Courthouse
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23BTcI^i^/Direct/Schwanwede

And'did you have the equipment necessary to play the
Super VHS tape?

Q^^And^'faSIeve somewhere in front of you is S-l for 
identification, which has been identified as the - xf you
could find S-l

is ?Could you tell us what that 
original which was shot on Super VHS.
certain members of the Bergen County 

prosecutor's office come to you to ask you to play that tape

A Yes,
Q

sir. 
Okay.

A This 
Q

is the
And did

for them?
Yes .
q Where did you do that?
I did that at my office in Elmwood 
Q’ And did they also request that 
Yes, sir.
Q And did you make copies?

Park, New Jersey, 
you make some copies?

q63’ And were you able to make more than one copy at the
same time?

A Now,’ the copies that you made, were .some of the
 copies of the standard VHS format and onej£the copie^ 

D. Cassirer/Direct/Schwanwede

A

A

how you went

is in front of 
copy that was

to the other item that 
is that a

the Super VHS format?
Yes, sir.
q And referring 

for identification, is
Yes, sir.
Q And referring

vou that's S-1B for identification, 
made of S-l in the standard VHS -format?
A Yes, sir. . •

q Now, could you explain for the Court 
about making those‘copies? . .

A I took the Super VHS original,'I put it m my ^professional deck, which is a Super VHS player and from that
I ran a line to a copy deck, a copy stand of which 1 have 
anoroximately nine or ten decks. I can make nine or ten 
copies at a time. I played^the SuperJHS and also made a 
copy on

Q

.1 played the Super VHS and also made a 
Super and also a number on VHS.
Now, were the end product copy tapes exactly the 

Sameyes.tthevriJreal Also with some slow motion that we had

to the item that's been marked S 1A 
that the Super VHS copy that you made?

added in.  bow you went about that?
 o 44- to say that the copy cape
contains the whole content of the original rape. 

A Exactly. Yes. — ——--——■ —
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D. Cassirer/Direct/Schwanwede 29
MR. SCHWANWEDE: Not on the motions?
THE COURT: Not on the motions itself.
MR. COLON: That's fine, Judge.
THE COURT: Okay. What we're going to do then is

just 
sugge 
back 
place

finish off playing of this tape. Can I make a
stion though, perhaps for my benefit and others, just 
it up a little bit, because with the commotion that took

MR.- SCHWANWEDE: Yes, Judge..
THE COURT: If anybody is going to be upset, please

leave now.
We'll finish our business I know it's -- I know

MR. SCHWANWEDE: I backed it about a minute, Judge.
■THE COURT: Okay. Fine.

(Tape resumes play at 3:59 p.m.)
(By Mr. Schwanwede)

Q - Okay. Referring, Lieutenant, to tape counter 1930, 
does this begin the slow motion portion?

A Yes, sir. . n . .Q And you recorded that using the special equipment 
that you have?

A Yes, sir. , .
q Now, this does not have a audio portion.

a Yes sir. Slow motion does not have audio. _
D. Cassirer/Direct/Schwanwede , oO

q Now, is this — what we're looking at now, referring 
to 1954 on the tape, this almost a still?

k Yes, it's a frame, and there are 30 frames in one second 
of video.

q Now, during your process of making this copy, were 
you going back and forth on the tape?

l Yes, I could shuttle back and forth to the scenes.
q To locate images?

t Yes, and any scene I could take and slow it down or do 
frame by frame or any variable slow motion to it.

Q Now, does this, referring to 204,2 on the counter, 
does this begin a slow motion version of the incident from 
the time they're shown in the living room?

Yes, sir. .O This slow motion portion, Lieutenant, approximately 
how much time would you say this slow motion encompasses?

It's variable. Like I said, I could record —I could 
play it back in a variable slow motion. ..This section here, 
I'm not sure. This probably was in l/8th speed.

q Referring to the portion at around 2250.
Now, beginning at 2340, approximately that portion, is | 

this now going into even slower? , j
Yes, I recorded one frame fur some Lime. j
Q So this is a frame by frame? !
This is one frame now, yes.  .... .. ...  —-— ____— ;



I D. Cassirer/Direct/Schwanwede 31 |
1 Q Is this, again, at about what speed?
2 A This is real slow. I would say this is maybe l/16th,
3 l/24th.
4 We just speed up a little bit there.
5 MR. SCHWANWEDE: Your Honor, let the record reflect
6 the tape has stopped. It's concluded
7 (By Mr. Schwanwede)
8 Q Lieutenant, was the original S-VHS tape that you
9 received from Investigator — Detective Dombrowski and

10 Barbados, was that original tape the source for all of the
11 images shown on this tape that we just played? .
12 A Yes, it was the source.
13 q And was there any outside source of images placed on
14 that tape?
15 ■ A No other image, no other signal. No.
16 Q And with the exception of the work that you did in
17 creating the slow motion portions of that tape, were there
18 any other additions, changes, editing whatsoever in any way
19 done?
20 A No, sir. Just the slow motion.
21 Q And is this tape as you viewed it today, in the same
22 condition — does it show the same things that it showed when
23 . you originally made that tape?
24 A Yes, sir.
25 Q No changes, additions, deletions from it?

D. Cassirer/Cross/Jerejian 32
1 A None.
2 MR. SCHWANWEDE: Nothing further for the lieutenant, .
3 Judge.
4 MR. JEREJIAN: I just have a' few questions.
5 CROSS EXAMINATION BY MR. JEREJIAN:
6 Q Good afternoon, Lieutenant.
7 A Good afternoon..
8 Q Can you tell us again which department that you work
9 for?

10 A Richfield Police Department.
II Q And your involvement in this case, was that limited '
12 to working on this tape or you had other involvement?
13 a I was on road patrol at the time.
14 o And as a result you responded to the scene?
15 a No, I was working a midnight shift, and approximately 3
16 o'clock a.m. in the morning I was approached by members of
17- the Bergen County Prosecutor's office, and they had aske_d me .
18 about the tape because they could not view, it on a regular
19 VHS recorder.
20 THE COURT: I think the question is you were_not

'l 21 involved with answering of the £alls_ or^being at the scenej
j 22 .. .the WITNESS ’ • '' ' j
® 23 (By Mr. Jerejian) *
t 24 0 You weren't the officer that arrived at the scene or s
j 25 spoke to witnesses? •  ________ _____ I
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SHEET 70 .PAGE 138 --------------------- ------------- —-- :------
1

1

1 Q
. Juan Ricart - cross - Jerejian

Did Davis Ricart try to keep him out of the
2
4

house?
A No.

0 Did Davis Ricart try to lock the door?
5
6
7
8
9

10
11
12
13
14
15
16
17

A No. ,Q Davis Ricart, isn’t hit a fact, confronted
Mr. Garcia, isn’t that true?
A He didn’t.Q Davis Ricart struck Mr. Garcia, didn't he.
A No, he didn’t.Q You gave testimony that you never struck Mr.
Garcia, is that true?
A Never what?

Q Never hit him.
A Never.Q Did you ever in any way strike or hit or
touch Mr. Garcia in the area of his left eye, yes or

18 no?
19 A No place.
20 Q On the side of his place?
21 A In no place.
22 Q On his leg?
23 A In no place, sir.
24 Q Did you ever see if he was wounded or
25 bleeding?

________ ______ _____ __ _ III IL |i Vanillin..—HnsraaHBESKEaai^ ~~ ••
__  PAGE 139   ------------------- —----------- ------------------ -—: “ ;

Juan Ricart - cross - Jerejian ■ 139... .
1 A It was not my business. ( . • j
2 Q Aid although you said that it seemed like for ...
3 years, this incident, in reality everything happened ,

•4 very quickly, didn’t it?
■ 5 A It happened very quickly. 
6 Q From the time he' got there until the time you
7 were laying on top of him, it was very quick, wasn’t
8 it?
9 A It was quick.10 0 From the time that the door opened to the

11 time that the shots rang out it was very quick, wasn’t
12 it?
13 A Could be about a minute.
14 Q And there was a lot of people there?
15 A There' was a lot of people inside the house. ;
16 q And you’re certain that Davis was right there?

■ 17 A I saw Davis walking out when we get in. , ..... .... _.l
18 0 Are you saying, sir,' that Davis, when Mr. —•-o
19 Garcia came into the house, that Davis Ricart left the ■
20 house? i
21 A He walk with my other niece out, away. He walk
22 THE COURT: Did he walk outside the door or *
23 out of the room?
24 THE WITNESS: Outside the door, tc g
25 outside the door. When ne openea rhe door ne J
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2 I, HOLLY E. SCHULZ, C.S.R., License Number XI00676, an
3 Official Court Reporter in and for the State of New Jersey, do
4 hereby certify the foregoing to be prepared in full compliance
5 with the current Transcript Format for Judicial Proceedings and
6 is a true and accurate compressed transcript to the best of y
7 knowledge and ability.
9 S, -------- Date^--- '----

10 Official Court Importer uare
11 Bergen County Courthouse
12
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17
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xOl PAGE 200 
Ramons Nunez ~~ direct Schwanweds?

And do you recognize which room you went in
2 to do the bridesmaids?
3 A I think it was here.
4 Q Okay. Indicating the living room area or t*i
5 diagram. Where did you set up your camera?
6 A Right here next to the door.
7 Q Near the door?
8 A Yeah.
9 Q Now, were you holding your camera or.was it

10 on a tripod like this one?
11 A It was on a tripod like that.
12 Q And where was the camera pointed?
13 A This way.
14 0 This way across here?
15 A Diagonal to the — 16 q And what instructions did you give to the
17 bridesmaids and the bride? What was supposed to happen?
18 A The last thing she supposed to give the flower to
19 the bridesmaid and the kids, the little kids.
20 Q The little ones?
21 A The little ones.22 Q Were any of the children in the room at the
23 time?
24 A I think two or three.
25 o And were the bridesmaids all in the room.

  
) ........ . .........................
__  PAGE 201 --- -------------- :--- ------------------------ ’ '

Ramone Nunez -• direct - Schwanwede

200 H

2 Q And as you were filming did something happen?
3 A Yes. The lights go off in the house. About a
4 minute after that I hear some explosion and people
5 start running to me and screaming. I run with the
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

23

people too. , . +--uQ Now, did you see what happened, where those 
explosions came from or anything that happened?-
A Not really. I was thinking it's electric shock or
it's a fire in the house.

Q I'd like to show you what's been marked 
S-289A for identification. Does that show the view 
that you had, what you were taking a picture of?

0 And why is it blue? .Did something happen to 

A Well, when you change the light, when you take a 
video' and the light change”.you have to do like white 
balance. Maybe after the light go off 1 go closer to 
the dress and do another white balance. I use the
light on top of the covex.

Q Okay. Now in this 
light is not on, right?

G Zi”i \-i*j d. S *013.0 L-OGi. dyw.

particular photograph the

288A for identification,   



Schwanwede

 

PAGE 2.02

'1
r looks normal?a.

AJiU

you wereA

A
Could

I hear some

see where thatorwas

the

and

203
PAGE 203 --

A

O

lighL
Yes.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18-
19
20
21
22

S

came 
A

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Yes. 
Q

I.

people start
some woman tell 

; inside and she 
daughter but

were located?
side too.

I think you
you hear

You heard some bang bangs?

You didn't see who that

Ramone Nunez - direct
...  . correct ris sum- im, -

And was the camera 9 camera was
a After like three minute I find.°ut V.. 
running.’ I don't. ^n^glts mounts and-you...

o So When you slid it stili going?« t-hp camera was slxj-j. ywalked out. you left, the came
A Still going. couple minutes later you0 It wasn't until_a^coupie 
realised it was still e minutes the
i I think a ,f w.s running.

ff from the tripod.
q Did you take 

left? 
A

Yes.
Q 

shooting 
A Yes.

0 Ano unit, —---- otherI think theyhavejnore^t^ _ j 

indicated people started running. 

^th“2L“±ircrX,pescPreaming and 
bang

-------------------  i~  direct - Schwanwede 
q You j" the little child?

YQeS- Did you go back into that area where you were 

lllm“9don't get far ^o^the^door. don,t
where my camera w • everything.See nQb0dYAndIdidayou°doUanything ^ith respect to your 

camera at that point?
A Yeah. -r 1X my camera, take iA I pull my camera off. 1 Pu±

the camera with you when you

And is this where she was when 
the video?
And this was where the floors

Okay. And when^all this

. could youhear people?
I hear people crying,
bangs too
Q
Yes.
Qfrom?
q°‘ Right after that, after 

running at you, what people 
a I ao outside with the peop-L 
me to get her little daughter little
cry and then I go inside to get 
I no see her.



103 PAGE 2U« ----------------- ------------ -------------------------
Ramone Nunez - cross - Oliver

Q ' I'd like to show you what was marked S-l for
identification. Do you recognize that?

3 A Yeah. This is my handwriting.
4 Q And was that the tape, that was — is that a
5 super VHS tape?
6 A Yes.
7 O And was that the tape that was in your camera
8 on the day when this happened?
9 A Yes.

10 0 Now, after you went outside did there come a
11 time sometime thereafter when someone approached you
12 and asked you for that tape?
13 A Yes.
14 Q And was that a police officer?
15 A Police officer.
16 Q And did you turn that over to that police
17 officer?
18 A Yes.
19 MR. SCHWANWEDE: Nothing further, Judge.
20 THE COURT: Cross.
21 CROSS EXAMINATION BY MR. OLIVER:
22 Q Good afternoon.
23 A Good afternoon.
24 Q You testified that at one point you went bac-
25 inside after the incident and■when you went back you

204

_  PAGE 205 .--------—--------- ----- ------------------------ * ~ ~
Ramone Nunez - cross - Oliver . 205

1 went to look for one of the children. And is it your • >.
2 testimony that there were no children there at that
3 time?
4 A I no see nobody in the living room.
5 Q You did not observe any children in either
6 room? . ,
7 A No, sir. ■ . ,8 Q You also testified that approximately sixty
9 seconds, if we can characterize it, or one minute, I-

10 believe you said, before the — before you became aware
11 of the shooting incident the lights in the house went
12 off, is that correct?
13 A Yes. / j
14 o Was your camera still...running?
15 A Yes. ’
16 q Did you see or observe anybody turn the
17 lights off? -dr ■■■.-.■•

19 q” Were you — when they came off sixty seconds -|
20 before the incident, did you make any attempt to get 0
21 someone to turn them back on? |

; 22 A Yes. I
j 23 0 And who did you tell to turn uit ixynuo k
i 24. on?



PAGE 210 —-------------- ----------- ■------------------
colloquy

*MS. GONZALEZ: Liz Gonzalez from Channel * /. 
i THE- COURT: You wanted to ask me --

MS. GONZALEZ; We weren't happy with Yesterday's videotaping but today was wonderful. No 
problem. Yesterday we had a focus problems. We had a 
/lot of problems.THE COURT: We’re getting more experience.

MS. GONZALEZ: This young man is 
experienced. As long as he’s here we're happy. 

(Proceedings concluded for the day.)
* -k *

3 
.4 
15 
16 
17 
18 
19 

' 20 
21 
22 
23 
24 
25
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had' a lot of ar1 
argumentative.
Shes11 curse, which he did not 
vocabulary? on the outside she 
was a diamond.I asked him if there came a time 
separated and he said sometime in ’98? the 
’99 they were separated because I don t 
because or at that time he has another relationship 
with another woman and the victim was very upset about 
that° Subsequently? March of '99, they got together 
and approximately one month before September 26 they 

qeoarated' He did not want to see her at that poinfSfor wXer reasons. At that time he had gone 
to Florida, I believe to pick up his fourteen year old 
daughter who was visiting there with his fam^* 
came back from Florida, went to California, if I recall, came back and the week prior to September 
26 he told me that he saw the victim on a daily basis.

Then we come specifically to what had 
occurred on September 26. What he described is tol to go to Manhattan, 50th Street. He hada lecture 
to give but he made a strong detour to pass m front of 
he/house to see if her car was at home, as was his

Eshkenazi - direct - Schwanwede 
guments because she at^times became very 
She at times used foul language.

like,- but, to use his

that he gave was coherent, 
4-n,t rnnlrl nnt follow but

Eshkenazi - direct - Schwanwede 
usual habit. . He saw some commotion in front of the 
house. He thought there was a party for her mother 
something, some kind of party for her mothe 
birthday. * ^sk „Did you see anything else?" He 
said "Well, there were couple of limousines an p P 
around but," he said, the limousines was a normal 
event, because she got the limousines through the 
business, through a friend, don’t pay for the 

Subsequently he walked into the house. He 
remembered as he walked into the house that her 
brother, I believe, got hold of him in the arm. This 
after somebody hit him on the head. e . , .consciousness: While he was falling he saw the victim, 
the white dress. A-struggle developed and somehow the gun Xd.^The gun was In his attache case but somehow 
it fired. Thereafter he was hit one more time, 
blacked out, lost consciousness. The struggle was 
going on and then he heard somebody screaming, You Sued her. You killed her." And that's the point 
that he knew he wanted to kill himself. Subsequently £ was he?d on the ground until the police came and he 
ws.s tsd ■»

The
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was with
truth,

You did not doubt?

go
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her 
A 
what

A 
sometime about four o

Correct. told you thatq And again Mr. Garcia toi y
night before the incident,
Qhat'Dofsrth?rPicture indicate that he

- doitaarthat was the
; he told me. ,
Q
No.
Q
A

to .
L H^described to you how they were planning to 
Atlantic City, that's correct?
That’s correct./"i Rut thev did not go. t
That's correct She‘ and leftQ And that shecSleptiatttaSmOTn.ng; 

you that it’  photograph in a rauhmar
Jersey, on September uhe Mew uexoey, the .samebetween l:u0 anu 

okay? 
A

That’s correct, sir.- and I’ll tell■“ , rould iusu assume, ana J-
d ;^TpuTated that this photograph - -
s o6cn su-pu_at arkefc in North Bergen

’ at about one — day of this incident,
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true?A That is true, 
q You gave 

the next day, goes 
people outside and 
normal because she 5 “S-. K',2.

A youQ
thattold youhe

youn

25
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22  let me ask you this, 

you conduct your ,

was 
A

having and he replied 
Correct- 
Q Yes, 
Q

when yuu examination? 

told 
twici

Sir?
0 And that 

e how did 
. do differ

saying that?A Yes, I do.. t ld you that when heQ You did mention that he to y thering. You 
drove by the house he observe he thought she£ked hL what Sher's birthday"?

Yoi didn' t mention that on direct, did you?
I did.
Did you? 

You did not listen
q And he told
That’s correct.
q And 

evaluation?
A

that?
when you did .yp.ur . . ...
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ollLe, very cooperative,^ 
to the best of his ability .

O Sir, you testified that in your opww n 
nf an acute adjustment disorder type.dx^gnoois,

■. Schwanwede put the question to you, equa
i situation where somebody loses his 30b.

gaVOkav.eX“Pyou're telling the jury that you
Q .. a- — individual who loses

if jeSTtte relationship, assume, continues in 
form CSre on September the 26th the individual as 
the person he’s telling you he loves did n 
you he loved her? too.ves, he dido he told me tna^ out the problem was, wfudi-cei —- 

  

always remind him what my 
been retained by the State.answered all or

155______ _____ _ ___ _______ _Eshkenazi - cross - Jerejian 
ca«“t, rrt^"you?« trying ^o'tell 

Zparated ^us^he^S ^"O^n 

?ecanSLc!pt“tSbuindon“tmakeWTas an acute reaction 
in thirty Seconds period when you kill somebo y.
Please. or Eshkenazi —

telling us that a man who is in a 
urn a woman such as the one ZZZreak up 
this particular case where they break up, 

involved, would you agree with Jhat. 
—> looking forward breaking up the 

ss“=i r&K-as-- 
well

q So Mr.
He was.
q — you are 

relationship with a woman 
discovered in 
there’s jealousy 
A Unless you are

Q

• functions on each occasion or you just coming 
you’left-off?A I just continue= I 
function is, that I have 
He was very polite- 
nty questions 1 

Sir, 
example of an 
as Mr. _ 
more in a 
A : _q Okay. So you _ -

ca":ihXasituation ^stowing

-dad^, in
the factual situation as presented itself m 
case. Is that what you're telling us.
a 'i’ll tell you exactly what I am saying, •

he

had a^“=^entB^ai|“oU.°e telling me that's what I 
accept that. But if y wsiked into the housewas hearing, that the moment he walked 1 an
he saw something white m front of him, ne



3

3

5555 --__ PAGE

were all

25

the 
and that

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23

, ' 2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the first; 
business , 
described i 
Stateo 
between

individual who came
pnprto Rico, came from a 

business for a number 
marriage, two children^by^^ ' 
been

...»

the beginning was 9— - number of things
?^”p\he%Xt^nshiP. They separated 
They divorced in 1991. t M Ricart,He described having met us.

a. • ■ 4-hi« matter, in the subway, m 19^1victim in this matte , lationship.
was the beginning of th^^ fornal psychiatrlc

Greenfield - direct - Jerejian Greenrie tion of seemg a
history or treatment with t notPsure what sort it
counselor of some sor connection with his
was in 1991, give or a e, gs in summary an 
divorce from his wife. Doml«ican Republic, relocated 

large family, worked in 
- a first failed 
subsequently has 

us what any of
two children by it, and then 

on his own and working..
q Doctor, can you briefly tell 

your conclusions were fr°m testing. 
A The conclusions from the testing 
unremarkable. u^i-nrv of no drug orno had criven me a history uj- =He nao y->-vcy basting, hisalcohol use of significance andtte^ area bore that 
completion of the inventories in that 
out so those were ““^ent. standardized

his responses to the ™o . basicaiiy
psychological tests were a have serious
showed an individua wh diagnosable''psychiatric 
psychiatric - a sen d 9^^ before, bipolar 
disorder, like I was ta - g iety disorder, 
disorder, depressive disorder, about.
Pad-Py in that respect notnmy

“ His responses to the two s

factories and then over Sherar
-■ —- ■ the way he descxioeo xu, corporate and public service wor-J- F . auditing for New yoxkln any clsetth^s^ the'late VO., -metlme

1 X^wilch he described - “h“P°rtant 
year for him, he obtained hl*_P°^ta°aociation of 
Dominican association w i . he has been doing that
Dominican business pers ‘ . f ig8Q until the timework, had been doing that work from
- inCi^o described thet^tarted^o

Ss“nSt2 sfrviles“n conjunction with two of his 

older brotdyalscribed that his marriage to Lourdes at 
He descrioeo Liia involvement with

good but that his in COI„bined
in 1990.

ss
sE

a—
i) ass
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him 
26, 
A

ureenneia — micuu 
cognitive screening tests were also unremarkable. He 

t5 ' scores on botn ox
them, which led me to believe he certainly was playing 
with a 
speaking, and also 
what I understood to be his 
life experience.

The last test 
so-called-

l uieS!
which — --full deck when he was speaking.— when.we were 

that this was consistent with his, 
level of education, his

the past medical history, 
so-called. Again basically a healthy man without 
serious medical problems, past or present.

So as sort of adjunctive, as suppiemenuacy 
sources of information the testing basically didn t 
show anything particularly remarkable one way or 
anther. testing is giving you a snapshot as
to the date you’re giving the test, which is in January 
A9 °fyes91that’s correct with the exception of the past 
medical history which obviously is history but yes, 
that’s COTrect.^ part of exa^natl can
you just tell us if you ascertained information ijom 

relative to an incident which occurred on September 
1999?I did. And as a practical matter that was the
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Greenfield - direct Jerejian 
fourth part of the four parts of the evaluation. That 
was when we Qot toward the end.was when wej^^ me in SQme detail/ rm again looking 
at the quote, that I wrote down, that he gave me, on 
pages eight and nine in my report, to paraphrase that, 
he said that he and Ms. Ricart had.sex on Thursday - 
before the Sunday of the incident m question. y wife L theSpathmark before that. The incident was on 
a Sunday. From eleven to noon that day, he talke 
with, he gave the name of an attorney, about a landlord 
tenant case. "I was worried about the case and I 
thought the attorney was exaggerating. I panted a 
second opinion. I called my beauty salon to get the 
Long Island phone number for” gave the name of anot 
attorney. Gave him a lengthy phone message. He said, 
"I was concerned about the outcome of the five o clock 
■painting exhibition." . .He told me that he was to be speaking that 
night at that particular exhibition.

He continued on. "I 'drove past her. „ 
referring to Miss Ricart’s "house in Ridgefield, 
mistakenly have Ridgewood written down here. Sied to go around the house.” This was en route 
New York to the exhibition, to the 
back, on the road to New York, thought ab~ut ^t, Cx-ange
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,er at the time 
i -~po s e f u 1 w ay -- 
mental stare i

finding was as it r 
mental capacity? . back to what theA Yes, I can. And agai g 9 e then, mentaloriginal assessment was for^ ment^ competency to 
state now. MentalXm n°« wlth that relatively 
stand trial, no problem.
qUiCkly’ Mental state then, XiXXtTbaiically 
surrounding the incident in que ' thirteen of the 
wrote, and I'm looking aga fegt that his mental state, report to recollect, that I felt t^ Qf he
his psychiatric condition dur words. x think
was so surprised ^prisld, so enraged, so 
they’re true. -- so P Hispanic background and hi 
so insulted in terms of hi_ _ were, for all
strong 3--intents and Purposes, a 
was preparing 1 
confused, at .
and fight with others, 
together I felt it was 
was not ui--
shooting oi h 
knowing a-" together his :

■They're °ut the^e; f .^I^l^be^n0^ inpat lent setting 

butfhey're obviously troubled jnough ~ 
psychiatrist. Ferry co ait.u — -<
range. r-v-cia’s range I felt a fifty to s -yin Mr. G-cia s 9 moderate to
range which, using the "“ds the case wlth
serious symptomatology, 1 un y
hil“- so the final rating is fifty to sixty on tha 
GAF scale score. look at the bottom of

Q Doctor, on the / note & professlOnal
page ten on your r p , ect to Mr. Garcia?psychiatric opinion wit  P time of the
T I offered the opinion that at between the
incident in question I was d of^his year anb the 
time that I saw him m^Januaj^ many months before 
time of the incident, whic ent I felt that he was 
that, at the time of th feifc betrayed and in a
agitated, he was “afaotdkehaving. in. a knowingjnd-  
practical sens , £ ■ f the incident,..itsel|_i__nnroos efiilway_iihXcrms_o^ 7nions which I

summary through twelve, can
^^rr^t^^nglurd and what your uiti^

belief that he “^H/X^arthe time^he 
Iig tS marry a“ther man, Xica^restralnt 
gitated and embroiled °P stuff

S i“my professional opinion he 
hinking-clearly in tems^of the a^ a 

all that amy opinion woux<
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didn’t 
"enraged".
rc^l2t!onlofWeve;jmng f'm aware of 
he saw the limousines there and when he 
he at first thought that there was a

;rz for Miss Ricart's mother, that to 
used limousines before and he 

5l?mu'l^ea?heeidll Slt^omShin^frorhis'pSlpectJve 
formulate finally did realrze^t^

that.
.erv and what not, 

realized that he became enraged. 
J 
f

J
vhen he saw the wedding dresses 

when he finally
He went nuts, He

1 legal determination, a c°urt determination tnar 
applied to him at the time.

‘"“""■"’rjI1d‘ the reason I say it that way, or course, 
is that psychiatrists don't make determine ions O' 
diminished"capacity The Court mares
determinations °r will not support the
coirtsnd£dInhhlL In my opinion the opinion would 

support t*a|-there a more sinplistlc way perhaps as^a 
lay person as to what his mental capaci y 
time of the incident? . , , nhrase I like toA Sure. Using the phrase, it s a phraseA ouj-e. a , , for various contextuse, playing with a fu nlavina with a full deck
during my testimony he wa P f characterizing

best about that^atever^you^going to.ca 
irdjminlshedtcapacity, fromeaapsychiatriciperspecor

jomethi^Je that whatever ^1^01^10^11^, 

^1", anS I hope that' s a simpler and more     

Greenfield - direct - Jerejian 
understandable way of putting it. the

n nid vou discuss with me and ais .
K °fac?o?9MissSRrc“t"ingdas°?odihS:rWthat
impassioned him in a sense?
marrying someone else or 
rather?

Q whether the facts as 
impassion him? 
A Yeah, 
used the 
enough, 
happened 
was that 
saw the setup, 
party for her mother 
his knowledge he’s u

him the fact of Miss
whether that — I'm sorry, the idea of his Whethe her marrying someone else,

As to when he entered that premises, as toA they unfolded had a capacity to
use the word "impassioned".. I

I think that they're similar
my understanding of what

// //
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attacked or at least held back by.^es^other 
Individuals. All.hell brow ^^'',5.. 
point and he was impassaoneo a - £udedYthls concept

0 You mentioned tha the courts, not
which you said is re 1 °f diminished capacity, you 
of medicine, so to - w t acting knowingconcluded that he at that time wa 
and purposeful, correct.
A Correct. ,, i_hpse adjectives you’veo NOW, to describe all theseead3ouiTC told
used, surprised, enr^' you read from the case,
here today and everythingt of hlB, can yo~
that you garnered fro y d describe in 
tell us in medical te™ *7dL.cribe - is there - m medical terms_how would you descr

"pressed to develop a diagnosis along
- Garcia’s r—state ar 

ti“Oortle“inSdent the diagnosis^.^^ ru gefc 
disorder with.mixed featu ' *es Qf anxiety and 
ewase words right, m^. j that a^few^
Ses ago but as I ^y^^PP^J0state at the time 

-------^foment ab°u-c^e adjustment disorder with

 Greenfield - direct - Jerejian 
mixed anxiety and depression. e any and

• Q sSe » °r?hes"Lions that you've 
S? trrSele^ased on a reasonable level of 
medical certainty? Hpfinitely are. That’s aA Yes, they are. The^e^ort Jn various places, 
point that I’ve made in P forensicAll of the opinions thatf^offeihof 
purposes or opinion ability or certainty, yes.reasonable medical probabili y case ,g there

Q From the work^^ptember the 26th, 
any question in your m walking into that
i^L^SffS^^r^a^imLished mental capacity, and 
did nit act knowingly and P?^8^- he was not acting 
A This is - it is my I htte to quibble about
knowingly and purposely. g diminished mental
it but I don’t offer at the time,
capacity. Cert^n - u it, would support his .
whatever you want io ca ' He certainly was not had diminished mental capac y. 
acting knowingly or purpose_y.

n Thank you. .« ec-pxanunation-THE uuJiM; - break now?HR- SCHWAWEDE: judge, can -- 

terms of the DSM? develop a diagnosis along theA If I were pressed to devef°P * ,y tate at thelines of the.DSM of Mr. Garcia s^ adjustment
time of the inclden not sure I’ll get
these words right 
depression, acute.
diagnostic statement 
that’s what it would be

lie
 8
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Yes, I did.
. o And those 
All but two of

testing tnau^ - individual?
physical reality fca don
’ Yes- Th°Se ^administered certain teA

0

c-3 - Schwanwede 
. if I could just 

.a interesting in ^^/q^^^ated ‘ 
And there are aa^er s0 that one

Greenfield - cross
IQ like tests that .1 
finish. The MNP I is 
^So^rt-jT-sense about 
ran net a sense, people 11 consistently towhSElr an individual is responding^ f
miestions within the tesr’ . exaggerating, whetner responses. is whether a P^XthlrTplrson is answering 
a person is minmu 9 -Jc-f-pnt straightway.Ihlse questions in a consistent, st^ fakingto took 

psychologists ref fokina. It’s kind of 
good, faking to look bad or n That makes it aability to cross-check with the^ characterizing the 
bit different ^°”rtt®aroL's test he presented a vail 
?lsE wasn't faking up or down. & person who

q There are tests seu f 
rying to get over?That's a.fair way to put i,T 
0 internationally 11 1-- 

inconsistency that you would notice. 
A Right. That

O Now, Mr a isaxCi 
vou that he had ever sur illness, is rn

medical .experts^oncologists^car i^ of
*ci7A<z'C' 13.-1-1s"Ls 3-ii vu-i-f-'-' <^7\rp cr^pTi^ff all oj-

iSrt caX^onl'on the person's body, on the

done, sure.■ tests, certain 
regard to Mr. Garcia, is that

certainly did not mdicate^o 
„d previously from any

And you 
questionnaires with 
correct?
A are standardized questionnaires? 

them. Two were surveys.
tddicrtin assessment is not^standar^ize^ medical

- - ESXS L 
medical history. But t questionnaires, thoseQ Thoae standardized qure of the
tests that you ^’T^ter <t 
individual, is that correct
A Sure. Yes. . t aCCurate then the0 And if the input is not ect,
result of the ends on tte- test. Most of
A To some extent it P i.hem — the cognitive 
them are subjective. Two f answers. Those simple 
capacity require right or w-o g ------------- -
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CERTIFICATION
I, HOLLY E. SCHULZ, C.S.R.License Number XI00676, an 

Official court.Reporter in and for the State of New Jersey do 
hereby certify the foregoing to be prepared in full compliant: w!th ?he current Transcript Format for Judicial Proceedings and 
is a true and accurate compressed transcript to the b Y
knowledge and ability.

THE COURT: No. Ther 
testimony.MR. OLIVER: There wa 
Court can check the transcript.
warone'child’in the room and there's testimony
child^and Ivr-t^cliarw^iher that child is inside 
or outside the home when the picture is taken, and I 
have that clearly in my notes. Judge. That s why we^ 
would move to dismiss two of the counts.
wishes to consider the other two.

THE COURT: Right now it’s three. I in­
dismissing one as to the boy which Mr. Schwanwede said 
it was not testified to. The three young ladies or . 
girlS MR. SCHWANWEDE: It wasn't that he wasn't in 
the room. It's that he wasn't named.THE COURT: No one testified to his name. 

MR. JEREJIAN: Whoever was in the room or 
we still have this concept of —

THE COURT: ' The field of danger. 
MR. JEREJIAN: Right.
(Proceedings concluded for the day.)

1 have clearly 
notes there was testimony from Juan Ricart thau 
was one child in the room and there's testimony 
Josephine Formate that at some point there was anothe
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; th of, for a

Mter that

' ae part of the newly trial now made paru_j-’— — —
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ED, .Cle k of the Appellate Division, May 30,2018, A-003575-18 / / / f /
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1 Garcia, you know what, we've submitted lo a new expert,

2 okay, I've reviewed it, we have no issue, okay. But

3 what happens in the case where I get the video, I get

4 an expert, and now we do have new evidence based upon

5 enhancement —

6 THE COURT: But that's not new

7 MR. LISBOA: — okay.

8 THE COURT: — evidence, and I already ruled.

9 MR. LISBOA: I — Judge, I disagree with you.

10 THE COURT: But I already made that ruling

11 specifically in an opinion that if there was a

12 discrepancy between the prior and this, it's not new

13 evidence because it was discoverable before trial. The

14 fact that someone didn't do it would be a PCR, but not

15 a motion for a new trial. *

16 MR. LISBOA: Well, but then that's that's

17 a separate —

18 THE COURT: And then I —

19 MR. LISBOA: — a separate issue.

20 THE COURT: — did hear the PCR on that

21 issue, and I denied that.

22 MR. LISBOA: The problem with the PCR that

23 Your Honor heard, okay, because'it's our' position than

24 the PCR attorney was ineffective in the way he
ii

25 !i
Jpresented this, okay, but i — ?
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1
the concern that - that - powers that be in my office

who assigned me this task after reviewing much of this, 

is that it does appear to have been a struggle prior io 
the shots going off, okay. The - the understanding 

may be that if that can be enhanced, okay, that if some 

of the background noise can be taken out, some of the 

voices can be enhanced, it may as well just 
corroborate, okay, the defense originally at the trial 

which was that Mr. Garcia hit first before this whole 

thing went down, okay. So again, this was back in the 

day, 2007 technology, we're now in 2019, Judge, we can 

do so much more with enhancements and — and —

THE COURT: Okay.
MR. LISBOA: — you know, digitized. So 

again, Judge, this may be completely, you know, non­

fruitful once we get it. It could be completely 

exculpatory and gray material in the — in the same 
vein, but I can't do anything. I can't do anything 

with it at all if I don't have a copy of —

THE COURT: And —
MR. LISBOA: — of the video

THE COURT: — and I don't know
• ■ MR. LISBOA: — which, again, I don't think

is too onerous to the pros - how much could it cost to
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1 THE COURT: — and I'm saying - -

MR. GARCIA: — let me explain something

THE COURT: -- if that' s — no, if that's

true —

MR. GARCIA: — else. On June 1st — I'm

sorry to interrupt you. On June 1st, 2016, this Court 

refer the case, following the court rule, after finding 

that there was a prime facie, they refer the case to 

the public defender —
THE COURT: I didn't re —
MR. GARCIA: — to — to represent me on this

May 8th, 2007 motion to —
THE COURT: No, no. In 2016?
MR. GARCIA: I have the record here to show

it to you if you want
THE COURT: No, that —

MR. GARCIA: — to see it.
THE COURT: — I know the record. It was

MR. GARCIA: And if you see —
THE COURT: — this was a second PCR. It was 

not revitalized. This Court doesn't have the authority 

to revitalize.
MR. GARCIA: It was' reactivated

THE COURT: No — okay.
MR. GARCIA: — because the -- the file
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THE COURT: I'm not going to hear anymo

that on the procedure.

MR. GARCIA: The — I was assigned counsel 

when you deny — when you denied the motion, I had 

already been assigned counsel on June 1. I had already 

Mr. Emile Lisboa representing me —

THE COURT: Then maybe you have an issue 

I'm not going to hear anything from you. If you're 

telling me that there's an open issue that was not 

decided, again, when I denied it, you should have 

appealed it. If you want to re-file an appeal at a

time12

MR.13
do it.COURT:THE14

— what he's saying is that youLISBOA:MR.15
I was assigned, but before I16

LISBOA: But, Judge —

denied it, okay, after

17

18

19

20

21

22

23

24

could even —

MR. GARCIA: Without counsel.

MR. LISBOA: Without counsel.

THE COURT: Then that's appealable, period.

You can't reopen it now because then afterwards you 

requested me to reopen it, I denied that. That was in 

2017, so again, if you're saying I did something I 

shouldn't have because you had an attorney, that would 

have been appealable. You can- t -- x w wt xcuySuxug
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request today.not the
I may say something.GARCIA:MR.2

COURT:THE3
from the State?Anything else4

MS.5
THE6

7
order the State to turn over a copy or a copy of the8

that was in its possession of only which afull video9

snippet or10
the State denied — or objects to the11 trial, and

MAURICE: No, Your Honor.

a portion, thereof, was played at at the

No, you may not. That's it.

that. That's

COURT: This is the defendant's motion

today,not for PCR, but to order — for the Court to

12

13

14

15

16
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20
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22
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24

request.
This Court, again, just by way of procedure, 

notes that there was a lengthy trial which occurred and 

is unreported in State versus Garcia 2009, N.J. Super. 

Unpublished, Lexis, 2782 in 2011 where the facts are as 

follows, we're just going to read from: Following a 

lengthy trial defendant was convicted of purposely and 

knowingly causing his ex-girlfriend's death, two 

weapons offenses, and two counts of endangering the 

welfare of a child. The convictions arose out of an 

incident in which defendant appeared at his former 

girlfriend's wedding as uninvited guest, and shot and 

killed her at close range in the presence of witnesses 

including children.25 !
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6

Proof of Altered Videotape and Videotape Transcript
The following is a side by side comparison of the unaltered 

videotape audio portion against the fraudulent copy prepared by 

the prosecutor, which was shown to the jury.

Comparative Analysis of Forensic Expert's Transcrip against 
Transcrip prepared and Shown to Grand Jury and Court by Prosecutor
Transcript of Wedding Videotape 
Prepared By Forensic Expert 
Eva Berry For The Defense 
On Post-Conviction Relief
(Dal to 16; Dec. 9, 2005 Trans.)

Start of Time Study

00:00.00

Colloquy

Male Voice 1: One more, one more.

(female voices chatting 
in background)

Male Voice 1: One more.

Female Voice: Ok. One More.

Voice 1: Ok. They can come in 
now. Ok.

Female Voice: (in English) Now 
we 1 re going back.

Female Voice 2: Yeah, now that 
the .... what?

Male Voice 1: No, Gracy??

Transcript of Wedding Videotape 
Prepared By Sergeant Suarez 
From Wedding Video
Shown to Jury
(Da72 to 73).

3



Female Voice 2: No, but.

Female Voice 1: No ...

00:18.19
I

(Sound of a thud. Sound of door 
being opened)

Male Voice: No, little girl, put 
it ...

Male Voice 1: Ohh, hold it, hold 
it . . .

(cross talk)

Male Voice 2: (a deeper voice) 
(unintelligible) going to 
give my greetings.

(cross talk)

Male Voice 1: Ok, you finished. 
Don't worry. Go ahead.

Female Voice: I have no light 
here. This one... turn it on.

Male Voice 1: Turn it on.

Female Voice: Turn it on.

Male Voice 1: No, that's not 
possible, don't worry.

Female Voice: This one? this one 
on?

Male Voice 1: If that's possible.

Female Voice: Yeah.

Male Voice 1: Yes, Ok. Don't 
worry.. Go ahead. Go girl. 
Go ahead.

4



(female singing in. background)

Male Voice 1: Ok, ahead.

Female Voice 2: What do you need?

Male Voice 1: A smile.

Female Voice: Smiling.

Male Voice 1: Next one. Next.

Female Voice: Ok.

Male Voice 1: Next, don't work 
too hard, ok.

Female Voice: Ma, ma, ma... What?

(cross talk)

Male Voice 1: Go next to her, to 
her. No, not there.

Female Voice: More, more there, 
that1s it. Right.

00:60.06

(sound of door opening)

Male Voice 1: Let's go.

(cross talk of females 
chatting) ... dance.

Male Voice 1: No, no. Ok.

(sound of door opening again)

Female Voice: Always smiling.

Male Voice 1: The flower.

(cross talk)

Appellant: (slurry)

5



(unintelligible) come here
... (unintelligible) more

J. Ricart: (interrupting)... What 
are you doing?

J. Ricart: ... hand it over ...

Appellant: No.

Male Voice 1: Next. Go, go.

(clapping hands)

Female Voice: (surprised) It's 
(unintelligible)

Female Voice: (in fear) Aaah

01:24.14

(sound of 1st shot) 
(sound of 2nd shot) 
(screams)

01:27.05

(sound of 3rd shot)
(sound of 4th shot)
(sound of 5th shot) 
(screams)

Appellant: Ay, ay, ay. (screams) 
ay, ay. My love. Ay, ay, 
aaaaay. Ay, ay, ay. I had 
to ....ay, ay. . . .

J. Ricart: What have you done??

Appellant: Ay, ay, ay

J. Ricart: (unintelligible).

Appellant: No, (screaming), No. 
No.

J. Ricart: My God, I will

(Two gunshots) 
J. Ricart: Ay, ay

(Three gunshots)

J. Ricart: Ay, ay, ay.... 
Agustin, how could you 
do this? Ay. ay, Agustin, 
my God!

Ay, ay, ay....

Ay, Agustin, how could 
you have done this? 
My God!

Appellant: I have to kill 
myself now! (IA).

6



y

Appellant: No. No.

J. Ricart: I will kill you ...
(unintelligible)

Appellant: No. No. No. Lilly? 
(phonetic) No. No. (sounds 
of pushing person on floor)*

J. Ricart: Fuck, I will, 
(unintelligible)

Appellant: 
No. Lilly! 
No.

Lilly (phonetic) No
(phonetic) No.

(sound of Appellant being 
being taken out)

J. Ricart: No, Agust....

Appellant: Let my hands go. 
Hurry! Hurry!

J. Ricart: Ay!

Appellant: Let me go, becaiise 
I have to kill myself!

J. Ricart: Nd.

Appellant: Let me go, because 
I have to kill myself!

J. Ricart: No.

Appellant: For God's sake, 
let me go!

J. Ricart: No.

Appellant: I have to kill 
myself!

J. Ricart: No.

Appellant: Let me go!

J. Ricart: No, no Agustin!

Appellant: I have to kill 
myself!

J. Ricart: NO.

Appellant: Damn it! Let me 
kill myself!

J. Ricart: Agustin! Ay no! 
Agustin! Agustin! Agustin! 
I need (in English) help!

7



.Ajpjps 11.s nt; Hsljp ips ■. No * No Ho "J 
me. Ay. Ay, ay, ay.
(screaming) Ay, no.

Female Voice: Ay, no. Ay, no.

Appellant: Ay, ay no.

U/F: (Scream.)

Male Voice 5: Oh shit.

Oh Agustin! Agustin! Ay!

(They appear to be moving 
from the living room area 
of the residence. Sounds 
that resemble bullets jinglin 
(in Agustin's pocket) can 
be heard.)

U/M: Oh shit! (In English.)

Appellant: Ay. I love you, Lilly 
(phonetic) Aaaaah.

(Whereupon, the aural record was 
concluded.)
(Whereupon, the tape recording Tape Recording Ends. ended.)

Based on foregoing, newly hired competent forensic expert, 

aided .with ever advancing technology, adopting and deepening on 

this scientific summary as starting point for forensic re-testing 

of wedding videotape, must be able to categorically find at a 

minimum, that Bergen County pro'secutor, acting under color of law 

with corrupt intent, fabricated and presented to the Grand Jury 

and trial court "[VHS copy,] 'S-1B' [June . 22, 2000 Grand Jury 

Trans. 97:3-16; Feb. 14, 2001 Trans. 6-22 to 7-10; Oct. 03, 2001 

Trans. 11-16)]", which provided a completely tampered version of 

original wedding videotape content10:

10 United States v. Linda Agurs, 427 U.S. 97, 49 L Ed 2d 342, 96 S Ct 2392 (No. 
75-491) (Jun. 24, 1976) " ... [U] nder the due process clause of the Fourteenth 
Amendment [U.S. Constitution] for state criminal trial, a prosecutor had the

8



APPENDIX X



SUMMARY OF RECEIPTS OF PAYMENTS DELIVERED BY AGUSTIN GARCIA'S FAMILY TO 
DEFENSE COUNSELS: EDWARD JEREJIAN, FERNANDO OLIVER AND RAYMOND COLON, FOR 
THE DEFENSE OF AGUSTIN GARCIA..,-

1. October 9, 1999, .............. $25,000.00 
2 April....3.,„).2.000 ,, ch.e.ck., #u. 8..6.....,,.,..„.^„.... .. 20,.000 ,.00 
0. July 10, 2000, check # 87. 1, 224.92
2. . July 28, 2000, check # 88.....  1, 500.00
2. August 4, 2000, check # 89.........  500.00
3. November 4, 2000, check # 90 ■... 3,500.00 
0. Nov. 4,-.2000, check # 91 i..... ■ 500.00 
0. December 8, 2000, check #92  6,000.00
4. December 19, 2000, check # 93  398.50 
0. April 2, 2001, check # 94  500.00 
0. May 16, 2001,. check # 95  1,000.00 
0. May 30, 2001,' chech # 96 ....... 2, 000.00 
0. May 30, 2001, check # 97 ......... 2,000.00 
0. May 30, 2001, check # 98  2, 000.00
5. August 25, 2001, check # 99  3,500.00 
0. September 11, 2001, check # 100.;... 15,000.00 
0.. October 5, 2001, check# 2178..  3,000.00 
0. October 9, 2001, check # 2179 ,.. 5,000.00

$92,623.42

Translation of hand-written receipt issues on October 9, 1999

MEMBER NEW YORK AND NEW JERSEY BARS

RAYMOND L. COLON
ATTORNEY AND COUNSELOR AT LAW

OCT. 9, 1999

299 BRODWAY
SUITE 1300
NEW YORK, NY 10007-190

TEL. (212) 964-8029'
.(212) 964-8030

Received from Garcia Family for the defense of Agustin Garcia $20, 000.00 
dollars

Signatures

Raymond Colon
Fernando Oliver
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CONSOLIDATED PROCEDURAL HISTORY AND STATEMENT OF 
FACTS1

For the sake of brevity and convenience to all parties and this Court, Petitioner 

only states herein the facts from this case that are relevant to this Petition for 

Certification.

Petitioner was indicted on June 29, 2000 by a Bergen County Grand Jury, under 

Ind. No. 00-06-1368-1, with the following counts. Murder, First Degree; Unlawful 

Possession of Weapon for Unlawful Purpose, Second Degree; Unlawful Possession 

of Weapon without a permit, Third Degree; and four counts of Endangering the 

Welfare of a Child (Counts 4-7), Third Degree.

Petitioner was subsequently tried before a jury, from October 2,2001 through 

October 22, 2001. During trial, on October 18, the trial Court dismissed Counts 

Four and Seven of the indictment based on the defendant's motion for acquittal. On 

October 22, 2001, the jury found the defendant guilty of all remaining counts of the 

indictment; And, on February 1, 2002, Petitioner was sentenced to life with 30

1 "Aplt.'s" - Appellant
"Br." - Appellant's May 26, 2022 Brief
"Da:w ~ Defendant's appendix
"Petr.'s" - Petitioner
"Fn." - Footnote



years of mandatory minimum, and 4 consecutive years for an aggregated sentence 

of Life with 34 years. Petitioner was also sentenced to fines and penalties.

Petitioner appealed his convictions and sentences, and on On May 11, 2004, 

Appellate Division affirmed the defendant's convictions for murder (Count 1) and 

unlawful possession of a weapon (Count 2) and the sentences, but reversed the 

convictions for endangering to welfare of child (Count 5 and 6) and remanded for 

entry of acquittals in the judgment of conviction along with corrections to VCCB 

and SNSF penalties imposed on Count Two. [State v. Garcia, No. A-3939.-0 l T2 

(App. Div. (May 11,2004)

On May 13, 2005 Petitioner timely and properly filed his first petition for 

Post-Conviction Relief (“PCR”), and attorney Michael G. Paul - who has a 

documented history of incompetency and drug use and have been suspended by this 

Court - was appointed to represent the Petitioner. Thereafter, on January 25, 2019, 

Assistant Deputy Public Defender reported to PCR court: "[[I]t is our position that 

the first PCR attorney [we appointed, Michael Pauli was ineffective." (Jan. 25,2019 

Trans. 16:23-24);

On May 4, 2007, the first PCR court gave permission to Petitioner to file a 

motion to supplement the first PCR Petition. (May 4, 2007 Trans. 43:18-21) Yet, 

right there and then, The first PCR court denied the first PCR petition. (May 4, 

2007 Trans. 56-6). On May 8, 2007 and on Angus: ', 2007. Petitioner mailed the

2



motion to supplement the first PCR Petition. (Da: 249-253; 799-1032). The first 

PCR court’s record reveals this motion was received twice by PCR court, on May 

25, 2007 and August 7, 2007 respectively. (USPS tracking # 10070029, Da: 249- 

253; USPS tracking # 7001-1940-0001-2013-6225, Da: 254-256).

Alas, neither of these court filings appear on the first PCR court's logs (Da: 323- 

324, 456-457, 1037, 1057-1058)., causing the May 4, 2007 first PCR ruling to 

remain non-final pursuant to N.J.C.R. 2:2-3 as to Petitioner’s supplemental 

arguments that were received but not filed nor adjudicated, thereby preventing 

transfer of jurisdiction to Appellate Division as to those supplemental issues (Da: 

406-7), i.e., assessment "within the context of evidentiary hearing (State v Nash, 

212 N.J. 518, 535 (Jan. 13, 2013); State v Hannah, 2021 N.J. LEXIS 798 (Aug. 18, 

2021)" of International Service, Inc.’s April 4, 2007 forensic expert report (Da: 1- 

16), first presented before PCR court in support of Petitioner’s May 8,2007 motion 

supplementing first PCR petition, and assessment of merit of Petitioner’s discovery 

request for copy of original wedding videotape. (Da: 799-1032)

From 2007 through 2016, Petitioner filed various motions for reactivation of 

pending May 8, 2007 motion to supplement his first PCR petition, the last of these 

motions was filed on May 27, 2016 (Da:-325-360),• triggering ...Criminal Division 

Manager, Lucie R. Ostapeck's June 1, 2016 response: "the petition is cognizable



I am in receipt of your above captioned "State v. Agustin Garcia. Ind. 00- 
06-1368-1 [May 21, 20161 Motion [Da: 325-360], for Order Reactivating 
and/or Calendaring [Your pending May 8. 2007] New I rial Motion [Da: 
249-256; 799-1032], and am forwarding same to the Office of the Public 
Defender for their review and consideration. (Da-257)]

On or around July 1, 2016, Assistant Public Defender, Louis Acevedo contacted 

Petitioner through videoconference to inform him that his Public Defender's Office 

was undertaking his representation on the pending May 8,2007 motion. J hereafter, 

He wrote to Petitioner: "Rest assured that the Office ot the Public Defender will 

do everything it can to protect your rights and advance all legal arguments available 

to you in this appeal and the underlying |May 8, 2-007 motion J." (Da: 39.?; .?99),

Eleventh, on March 20, 2017, Assistant Criminal Division Manager, Charlotte 

Phipp referred reconsideration motion of same matter for assignment of counsel, 

again, after finding prima facie pursuant to N.J.C.R. 3:22-6(b);

Twelve, on March 22, 2017, Assistant Deputy Public Defender, Emile Lisboa 

wrote to me: "I AM THE ATTORNEY WHO WILL BE REPRESENTING 

YOU ON YOUR PENDING CRIMINAL CHARGES IN BERGEN 

COUNTY" (Da-259);

Thirteenth, on August 25, 2016, March 3, 2017 and March 28, 2017, without 

already ’-assigned counsel -befog p resen t^ and without- any partic!pa-tion_Jlffi.-. < 

already assigned counsel (Jan. 25, 2019 1 rans. 61-0 to 63-3: Da: 257-zo9l. P<_ b-



Jan. 26, 2018 Order (Da: 389; 459), dismissing timely and properly filed appeal, 

docket # A-004280-16T3 (Da: 408-478), was also issued without already 

assigned counsel, Emile Lisboa being present and without any participation 

as already assigned counsel:

Fourteenth, on January 25, 2019 hearing, PCR court denied 

INTERLOCUTORY discovery-motion filed by assigned counsel, Emile Lisboa 

(Da: 553-564), erroneously giving deference to ruling in civil OPRA proceedings: 

'"Judge Mizdol denied' ... 'Judge Mizdol denied it' ... 'But isn't this decided, that's 

my point. Judge Mizdol decide it on that particular [discovery] issue' [Jan. 25, 2019 

Trans. 13-23 to 14-3; 14-16; 15:9-11]", despite issuing OPRA judge's remark: 

"THIS IS NOT A CRIMINAL PROCEEDING WHERE THERE ARE 

CONSTITUTIONAL [RIGHTS] [Nov. 30, 2016 Trans. 32:19-21.]"; while at same 

time disregarding existence of timely and properly filed pro-se appeal docket # /V 

004280-16T3, as revealed by PCR court’s record:

“Petitioner: “I was assigned counsel when you deny [sic] - when you the 
motion, I has already been assigned counsel on June 1. I had already Mr- 
Emile Lisboa representing me” - ‘’The Court: “Theai you might have an 
issue...” - “Assigned Counsel: “What [Petitioner] is saying is that you 
denied it, okay, after I was already assigned, but before I could even ifile 
appearance]” - “The Court: If you’re saying I did something I shouldn’t 

. have because you had an attorney, .that would haye been appealable” (Jan.
25, 2019 Trans. 62-1 to 63-3);



Sixteenth, on July 19, 2019, within the one year from January 5, 2019 provided 

by N.J.C.R. 3:22-12(a)(2)(C) for filing of "second or subsequent Petition for Post­

Conviction Relief, Appellant timely filed instant subsequent PCR challenging 

ineffective assistance of assigned counsels (.Da: 400-401), including but not 

limited to Emile Lisboa, who was indeed Appellant’s first PCR counsel, in as 

much as, he had been assigned to represent Appellant on his pending May 8, 2007 

motion supplementing the first PCR record pursuant to N.J.C.R. 1:7-4(b), and foi 

new trial based on newly discovered evidence, (May 4, 2007 Trans. 4a: 18-21; Da: 

249-256; 799-1032), whereby, Point I presented: "The Initial collateral proceeding 

raising ineffective assistance (466 U.S. 668) of counsel [which] is eguivalent, to 

direct appeal [545 U.S. 617]";

Seventeenth, on September 20, 2019, PCR court issued order: ‘DISMISSED 

WITHOUT PREJUDICE PURSUANT TO N.J.C.R. 3:22-12(a)(3) SINCE 

THE MATTER IS PRESENTLY ON DIRECT APPEAL IN APPELLATE 

DOCKET A-3575-18 (Da: 400-401);

Eighteenth, on October 13, 2021, Appellate Division affirmed mallei docket# 

A-3575-18 (2021 WL 3771304);

A/’Nineteenth,’on-January 5, 2021 . within 90 daymeriod om TJctobepJ3^QMy< 

provided by N.J.C.R. 3:22-!2(al(3). Appellant IdeJ m»>tio:! hi iejx.li.wki

6



calendar his "DISMISSED WITHOUT PREJUDICE July 19, 2019 (Da: 400- 

401); Resp.'s Pa066-Pa-107 (Nov. 9, 2023));

Twentieth, on December 21,2021, PCR court issued order denying Appellant's

subsequent PCR (Da: 1033-1035; 1063).

QUESTIONS PRESENTED

1. Did Already Assigned Counsel's Absence And Failure To Participate In 

Critical Stages And/or Proceedings Deprived Petitioner Of His Constitutionally 

Guaranteed Right To Due Process And The Assistance Of Counsel?

2. Did Courts Issuance of Orders Without Already Assigned Counsel 

Presence And Without Any Participation By Already Assigned Counsel Deprived 

Petitioner Of His Constitutionally Guaranteed Right To Due Process And The 

Assistance Of Counsel?

LEGAL ARGUMENT

POINT I: SUPERIOR COURT OF NEW JERSEY/ APPELLATE 
DIVISION'S MAY 23, 2024 ORDER ERRED, FAILING TO ASSESS 
MERIT OF PETITIONER'S CONSTITUTIONAL VIOLATION ISSUE, I.E., 
PCR COURT'S DEC. 21, 2021 ORDER, RUBBER-STAMPING ITS OWN 
AUGUST 25, 2016, MARCH 3, 1017 AND MARCH 28, 2017 ORDERS, 
ISSUED WITHOUT ALREADY ASSIGNED COUNSEL BEING PRESENT 
AND WITHOUT ANY PARTICIPATION FROM HIS PART, DEPRIVED 
PETITIONER OF THE RIGHT TO DUE PROCESS OF LAW AND THE 

'"ASSISTANCE OF COUNSEL ^GUARANTEED .BY 6TH AND 14TH
AMEND. U.S. CONST., WARRANTING GRANTING OF 
CERTIFICATION AS OF RIGHT PURSUANT TO N.J.C.R._ 2:2- 
1 (a)(l)&(4); 2:12-4, OR OTHERWISE, IN BEST INTEREST OF JUSTICE.



(A) PCR court’s Dec. 21, 2021 "No Cognizable" Denial, Relying Solely on 
Same court’s Aug. 25, 2016, March. 3,2017, and March. 28, 2017 orders (Da: 361- 
364; 550-2), Issued Without Already Assigned Counsel Being Present and 
Without Any Participation By Already Assigned Counsel, Emile Lisboa (Jan.
25, 2019 Trans. 62:3-19; Da-257), Deprived Petitioner of His Constitutionally 
Guaranteed Right To The Assistance of Counsel And Due Process Of Law, 
Guaranteed by the 6th and 14th Amend. U.S. Const., And Art. I, Par. 1 Of N.J. 
Const., Warranting Granting Of Certification And Requested Relief, In Best 
Interest of Justice.

First, Petitioner does hereby repeats and reasserts points headings and related 

argument raised through his appellate-Brief (Aplt. s Br. Pp. 1-62; Da: 1-1117 (May

26, 2022); and Reply-Brief (Aplt. s Reply-Cert. pp. 1-15; Attach. A-C (Dec. 8, 

2023), as if raised herein at length);

Second, Contrary to PCR court's Dec. 21, 2021 conclusion and order:

"as Judge Guida had originally found on the record on January 25,2019, any 
facet or issue concerning the video is not newly discovered, and therefore, 
the defendant cannot re-litigate this issue. Because this issue is moot, the 
defendant has no claim to ineffective assistance of counsel, as the issue in 
and of itself would have had no impact on the final decision ... [Da: 1033- 
35]".

This conclusion and Order constitutes rubber-stamping contrary to Towsend 

v. Stain, 372 U.S. 314, 320. Accord, e.g., Purkett v. Elem, 514 U.S. 765, 769 

(1995): "[N]o deference due to state court conclusion if state court failed to make 

finding on determinative issue", i.e., assessment on merit of May 8, 2007 motion 

supplementing the first PCR Petition pursuant to N.J.C.R. l:7-4(b), and for new 

trial based on newly discovered evidence pursuant to N.J.C.R. 3:20-2 (Da: 249-



376, 388 n.5 (1986), whereas, PCR court's August 25, 2016, March 3, 2017, and 

March 28, 2017 orders (Da: 361-364, 550-2, 1036); and, Appellate Division's 

Jan. 26, 2018 Order (Da-459), dismissing timely and properly filed appeal (Da: 

408-478), were all arbitrarily issued without already assigned counsel being 

present and without any participation by already assigned counsel, Emile 

Lisboa2 (Jan. 25, 2019 Trans. 61-5 to 63-3; Da: 257-259), violated N.J.C.R. 3:4- 

2(2.1).

Additionally, Appellate Division’s repeated rubber-stamping of PCR court's 

unreasonable ruling on ineffective assistance of trial counsel issue raised on first 

PCR petition, without ever assessing merit "within the context of evidentiary 

hearing (State v Nash, 212 N.J. 518, 535 (Jan. 13, 2013); State v Hannah, 2021 

N.J. LEXIS 798 (Aug. 18, 2021)", of forensic expert's analysis (Aplt.'s Da: 1-16 

(May 26, 2022)), timely filed in supplementation of first PCR record, thereby, 

failing to develop adequate record required for meaningful appellate review, 

consequently, deciding first PCR contrary to long established federal law in

2 N.J.C.R. 3:4-2(2.1): "fO]nce the right to counsel has attached, it is clear that the 
right to counsel requires the presence of counsel at every critical stage of the 

- proceedings; including motions, summations, charge, and sentencing, and denial 
of that right will ordinarily nullify a consequent conviction without defendant s 
need to demonstrate specific resultant prejudice." State v. Deluzio, 274 N.J. 
Super. 101,118-121 (App. Div. 1993), aff d o.b. 136 NJ. 363 (1994).



Strickland, without ever performing the '"[Strickland two prong testing [which] is 

in fact been squarely established by U.S. Supreme Court for review of ineffective 

assistance of counsel claim]' See, Harrington v. Richter, 131 S. Ct. 770; 178 L. Ed. 

2d 624 (Jan. 19, 2011)"', instead, relying only on judge's bias opinion: [“attorneys 

were well known...[27T 48-23 to 49-1; 53-19 to 54-4; Aplt.'s Da 516-7 (May 26, 

2022)”]. This constituted objectively unreasonable [Locker v. Andrade, 538 U.S. 

6, 75-76 (2000)] application of long establish federal law, Strickland & Cronic. 

supra., thereby, subjecting appellant to "fundamental miscarriage of justice, supra 

fn. 3, [498 U.S. 927; Black Law Diet, at 697]”.

Case in point, had PCR judge secured participation by already assigned counsel 

at August 25, 2016, March 3, 2017, and March 28, 2017 hearings as required 

pursuant to N.J.C.R. 3:4-2(2.1), defendant would have been able to demonstrate 

following before PCR court:

(1) that PCR Judge was erroneously ruling on Petitioner’s 2016 motion to 

reactivate, as if it were, the actual May 8, 2007 motion (Aplt. s Br. pp. 37-42; 52- 

54 (May 26, 2022)), causing this motion to be timely filed within 20 days of May 

4, 2007 first PCR denial;

* - - -(2) that-Petitioner May .8;-2007 motion, supplementing first-PCR record pursuant 

to N.J.C.R. 1:7-4(b) with "April 4,2007 Forensic Report" issued by International 

Media Service, Inc. (Da h!6), presented to court for the first time in support.of



May 8, 2007 motion (Da: 257-259; 799-1032), required PCR court's filing and 

ruling on merit, but PCR court’s failure to comply with N.J.C.R. 3:22-7, prevented 

transferring of jurisdiction to Appellate Division pursuant to N.J.C.R. 2:2-3 (Da: 

406-7), upon receipt of Notice of Appeal dated June 6, 2007, stamped FILED 

by Appellate Division on June 18,2007 (Da-405), for matter docket # A-5437-06 

(Nov. 6, 2009), causing this Court's ruling to be JURISDICTIONALLY 

DEFECTIVE, and,

(3) that assessment of wedding video evidence "within the context of evidentiary 

hearing (State v Nash, 212 N.J. 518, 535 (Jan. 13,2013); State v Hannah, 2021 N.J. 

LEXIS 798 (Aug. 18, 2021)", would have uncovered the existence of a second 

wedding videotape never discussed in court nor offered to defense (Da-1109), 

which would have produce material and relevant newly discovered evidence 

concealed by prosecutor, including but not limited to Public Defender's finding: "it 

does appears to have been struggle prior to the shots going off!!] [[Jan. 25,2019 

Trans. 38:1-4]".

Significantly, Appellate Division assessed wedding videotape as: "[Olbjective 

evidence of the timing and sequence of what occurred [State v. Garcia, No. A-_ 

^y;^3939-0rr2f App. Div. (May 11,2004); Aplt's Br,p.?2;^

p. 1, Fn. 1 (Dec. 8,2023)". Pertaining to this wedding videotape, the record reflect, 

that Res Gestae: "MY LOVE land] I LOVE YOU LILLY” (Apit.'s Br. pp. 24-
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25 (May 26, 2022); Da: 13-14; 870; 891-2)", detected by forensic expert at very 

instant of shots firing, but maliciously concealed by prosecutor out of fraudulent 

transcript presented to Jury (Da: 72-73), deprived Jury of responsive answer to their 

critical inquiry: "HE NEVER ONCE SAID 'SHE WAS THE LOVE OF MY 

LIFE. I SAW HER IN THE DRESS AND SNAPPED” (Da-75-b), flagrantly 

violating NJRPC 3.8(d).

Moreover, as documented through May 26,2022 appellate brief with supporting 

appendix, and December 8, 2023 Reply letter-brief with attachments, on May 8, 

2007, four days after PCR court's denial of first PCR (May 4, 2007 Trans. 56-8 to 

58-10), Petitioner hand-delivered to prison officer for mailing to court legal mail 

package (Da: 249-256; 799-1032), "held filed ... at moment of delivery [prison 

mail-box rule. 487 U.S. 266]", containing his motion supplementing first PCR 

record pursuant to N.J.C.R. 1:7-4(b) (Da: 807; 1013-29) with International Media 

Service, Inc.'s April 4,2007 Forensic Expert Analysis of Wedding Videotape (Da: 

1-16), unveiling finding# 7: "|T|he shooting is observed approximately 26 seconds 

after a sound is heard consistent with that of a door opening. Sound consistent 

with a struggle is heard at the time of entry "(Reply-Cert. p. 7; Da: 2; 4; 12; 869-

Clearly, as reported by Juror to Record Newspaper: "JURY SEARCHED THE 

VIDEO FOR FOR SIGN OF SELF-DEFENSE [finding only ’FOUR



SECONDS [pre-shooting recording period,” (Aplt.'s Br. p. 36, Fn. 16 (May 26, 

2022); Reply-Cert. p. 6 (Dec. 8, 2023); Da-74), drastically contrasting with 

“ABOUT A MINUTE” consistently reported under oath by four eye-witnesses: 

Juan Ricart, Ramon and Ana Nunez, and Toorialai Mahboobi" (Oct. 02, 2001 

Trans. 139:10-13; Oct. 03, 2001 Trans. 201:3-5; 205:8-13; Da: 77-81); and, also 

contrasting with trial Judge finding: "At [serial number] 1336, shots were fired 

[1336/30 "30 frames in one second of video " (Feb. 14, 2001 Trans. 30:3-4),

• evidencing 45 seconds of pre-shooting recording, all, hidden from Jury, because as 

evidenced by comparative analysis of transcripts (Aplt.'s Br. pp. 21-25 (May 26, 

2022); Da: 869-870; 888-9), prosecutor had fraudulently concealed sound on over 

sixty seconds of filming immediately preceding first shots firing, thereby, hiding 

from Jury time-frame "00:00:59:06 'The inside door is forced open and the 

shooter enters and a struggle can be heard." (Da: 2; 4; 12; 869-870; 888-9) This 

struggle was confirmed through Public Defender's assessment: "it does appears to 

have been struggle prior to the shots going off Hl [[Jan. 25,2019 Trans. 38:1-4]".

Undeniably, "[P]rosecution presented] a witness, David Cassirer, who 

testifies falsely [866 F.3d 139 (3d Cir. 2017)]", i.e, telling the court: "[1] 'Original 

*S*VHS tape was the-source-of all the imagds-showfrPnrthis tapeiwefiust played 

[Feb. 14, 2001 Trans. 31:8-12]'; and, [2] 'The end product copy tapes were 

exactly the same as the origiaal II] made ao changes, addition, deletion iron?.

13



[videotape] [Feb. 14,2001 Trans. 24:18-20; 31-25 to 32-1]"'. Jones v. Bagley, 696 

F.3d 475, 486 (6th Circ. 2012): "[T]he prosecution's suppression of information 

material to the defense is a claim that is not time barred and not procedurally barred

" (Aplt.'s Br. pp. 20-25 (May 26, 2022)). As direct causation of above documented 

prosecutor’s fraud, murder conviction was void of required Mens Rea element, i.e., 

Prior to State psychiatrist, and in his presence, Renowned Psychiatrist, Dr. Daniel 

Greenfield had already testified:

"[1] 'acknowledged that Garcia passed a battery of standardized 
psychological tests'; [2] 'He was not acting in a knowing and purposeful way'; 
[3] "Tn Mr. Garcia's test he presented a valid test. He wasn't faking up or 
down'; [4] 'in my opinion would support a legal determination, a court 
determination that diminished capacity applied to him at the time; [5] 
'if pressed to develop a formal diagnosis statement about his mental state 
at the time that's what it would be, acute adjustment disorder with 
mixed anxiety and depression'; [6] 'he wasn't in his right mind. He did not 
have the intention to kill her ... ' [Oct. 17, 2001 Trans. 55-25 to 56-7; 67- 
23 to 68-2; 68:17-25; 70-17 to 71-1; 81-15 to 81-16]"

This testimony was supported by State's psychiatrist, Dr. Eshkenazi, who 

assessed defendant's responses as follows:

"Yes. I have no doubt that that was the truth, what he told me. 'That [on 
09-25-99] [Gladys Ricart] slept at his house and left sometime about four 
o'clock in the morning.'... 'He remembered as he walked into the house that 
her brother, I believe, got hold of him in the arm. This after somebody hit 
him in the head. He lost consciousness. While he was falling he saw the

- victim, the white-dress. ' A struggle developed and somehow the gun;..fired. 
The gun was in his attach case but somehow it fired. Thereafter, he was hit 
one more time. He blacked out, lost consciousness ... He was very polite, 
very cooperative, answered all of my questions to the best of his ability. 
[October 17, 2001 Trans. 152-14to 152-15; 133:10-18; 154:5-6]"

3 4



Because Petitioner's May 8, 2007 timely filed motion, supplemented the first 

PCR record with consent of court (May 4, 2007 Trans. 43:18-21; Da: 807; 1013- 

29), it involves the constitutional question of ineffective assistance of trial and 

direct appeal counsels, i.e., failing to seek forensic testing of wedding videotape 

(104 S.Ct. 2052,2066 (1984)), state-evidence-in-chief (Aplt.'sBr. p. 2; 20-25 (May 

26,2022); Da: 1-16; 72-73; 864-897); and the first PCR assigned counsel, Michael 

Paul, who after violating attorney-client privilege, i.e., attaching to his September 

30 2006 brief an unsigned draft of forensic expert's analysis (Aplt.'s Br. p. 33 (May 

26, 2022); Da: 169 (a & b), and without ever providing court with final forensic 

expert's report signed by International Media Service, Inc. on April 4, 2007 (Da: 

1-16), violating N.J.C.R. 3:22-6[2J; State v. Rue, 175 N.J. 1, 16-17 (2002), He 

advocated against Petitioner and in support of State, i,e., telling the court: "Rhe 

video] wasn't tainted at all... It is nothing in there relative to disparity of the 

language that was transcribed between the actual transcript of the tape ... and 

what my client's expert's is”. (May 4, 2007 Trans. 4:2-3; 20-34; Jan. 25, 2019 

Trans. 5:15; 16:23-24; Aplt.'s Da:l-16; 72-73; 867-971; 887-889 (May 26, 2022), 

(Reply-Cert. pp. 10-11 (Dec. 8, 2023)). No court has ever ruled on this 

constitutional issue adhering fd^Stficklahd;b:e^,tfperforming''-two' prongsftesting 

(Aplt.'s Reply-Cert. p. 5-8 (Dec. 8, 2023)).
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Moreover, as evidence by PCR court's log (Da: 323-324; 456-457; 1037; 1057- 

1058), Petitioner's May 8, 2007 motion was never filed by Criminal Division 

manager adhering to N.J.C.R. 3:22-7 (Aplt.’s Reply-Cert, p. 3), which is a 

fundamental injustice that prevented assessment of wedding videotape, State's 

evidence-in- chief "within the context of evidentiary hearing (State v Nash, 212 

N.J. 518, 535 (Jan. 13, 2013); State v Hannah, 2021 N.J. LEXIS 798 (Aug. 18, 

2021)", causing my May 8, 2007 motion to remain pending before PCR court 

pursuant to N.J.C.R. 2:2-3, preventing transferring of jurisdiction to Appellate 

Division upon receipt of Notice of Appeal dated June 6, 2007, stamped filed by 

Appellate Division on June 18, 2007 (Da-405), for matter docket # A-5437-06 

(Nov. 6, 2009), causing this Court's ruling to be JURISDICTIONALLY 

DEFECTIVE, warranting reversal and remand to correct resulting miscarriage of 

justice.

Clearly, PCR court's failure to comply with N.J.C.R. 3:22-7, i.e., filing and 

ruling on merit of my May 8, 2007 motion, supplementing first PCR record 

pursuant to N.J.C.R. l:7-4(b) (May 4, 2007 Trans. 43:18-21; (Aplt.'s Br. pp. 31-32; 

Da: 807; 1013-29 (May 26,2022)), caused May 4,2007 first PCR denial to be Non-

- "Final pursuant’ to N.J.C.R. 2:2-3i[3^3]- (Da: 406-7), rendering May ■8.,-;2.0fi7 ^motiom ■ 

into an extension of pending first PCR, consequently, assigned counsels, Emile

1,n



Lisboa and Jillian Elko are indeed Petitioner’s first PCR counsels (Da: 259;

393; 399), whose representation is governed under N.J.C.R. 3:8-3 & 3:4-2(2.1);

(B) Assigned Counsel, Assistant Deputy Public Defender, Emile Lisboa's 
Egregiously Ineffective Assistance, Failing to Even Enter Timely Appearance 
Adhering To N.J.C.R. 3:8-3; 3:22-6A, “Abandoning] Appellant”3 , i.e., Allowing 
PCR Judge To Enter Orders Dated August 25, 2016, March 3, 2017, And March 
28, 2017 (Da: 361-364; 550-2), And Appellate Division's Aug. 31, 2017, Jan. 26, 
2018, Apr. 6, 2018, Dec. 7, 2018 (Da: 420; 459; 476; 478); And Supreme Court of 
New Jersey's Jan. 23, 2018 (Da-458). All these Orders Entered Without Already 
Assigned Counsel Being Present And Without Any Participation Of Already 
Assigned Counsel, Emile Lisboa. (Jan. 25, 2019 Trans. 62:3-19; Da-257) 
Thereby, Depriving Appellant Of Right To Counsel And Due Process Of Law, 
Guaranteed By The Sixth And Fourteenth Amendments Of U.S. Constitution, And 
Art. I, Par. 1 Of N.J. Constitution..

Petitioner humbly repeats and reasserts above Point 1(A) and related argument, 

as if raised herein at length). Additionally, Petitioner humbly submit that his first 

PCR assigned counsel, Emile Lisboa "[Abandoned him (Aplt.'s Br.pp. 37-46), e.g., 

allowing PCR court's August 25, 2016, March 3, 2017, and March 28, 2017 orders

3 Gilberto Garza v. Idaho, 586 U.S. 139 S.Ct., 203 L. Ed. 77, 2019 LEXIS 1596 
(Feb. 27, 2010): "Flores-Ortega s reasoning shows why an appeal waiver does 
not complicate this straightforward application. That case, like this case, 
involves a lawyer who forfeited an appellate proceeding by failing to file a 
Notice of Appeal. Id. at 473-475, 120 S.Ct. 1029, 145 L.Ed. 2d at 985. As the 
Court explained, [13] given that past precedents call for a presumption of 
prejudice whenever the accused is denied counsel at a critical stage. It make 
even greater sense to presume prejudice when counsel s deficiency forfeits an 
appellate proceeding all together," Id. at 483 120 S.Ct. 1029,145 L.Ed. 985. After 
proceedings that never took place." Id. (quoting Smith v. Robbmsons, 528 U.S. 
259, 286,120 S.Ct. 745,145 L.Ed. 2d. 756 (2000)."



(Da: 361-364, 550-2), and this Court's Jan. 26, 2018 Order (Da-459), dismissing 

timely and properly filed appeal (Da: 408-478), all these orders were arbitrarily 

issued without assigned counsel being present and without any participation 

by already assigned counsel, Emile Lisboa (Jan. 25, 2019 Trans. 61-5 to 63-3; 

Da: 257-259), flagrantly violating N.J.C.R. 3:4-2(2.1).

It should be underscored, that despite assigned counsel's filing of sworn 

certification before PCR court attesting: "As the Court is aware, in 2017 the Office 

of the Public Defender reviewed Mr. Garcia’s requests and Pro-Se Motions 

concerning certain video evidence utilized at his trial AND AGREED THAT 

SAID MOTIONS HAVE MERIT.” (Da-225) Also after reporting to the PCR 

court: "[[lit is our position that the first PCR attorney [we appointed] was 

ineffective," (Jan. 25, 2019 Trans. 16:23-24) Even after identifying ten OPD's key 

findings (Aplt.'s Br. pp. 35-37 (May 26, 2022); Reply-Cert. pp. 10-11 (Dec. 9, 

2023)), assigned counsel, Emile Lisboa rendered "Inadequate [466 U.S. 668 

(1984)] representation." (Aplt.'s pp. 37-46 (May 26, 2022)). Similarly, Jillian Elko 

provided me with ineffective assistance of counsel (Aplt.'s Br. 46-50 (May 26, 

2022)), warranting granting of certification, assessment on the merits and relief in 

- -best interest of justice. ■-;

Petitioner relies upon the briefs (Petr.'s Br. pp. 1 -62; Da: 1 -1117 (May 26,2022);

and, Reply pp. 1-15; Attach. A-C (Dec. 8, 2023), submitted to the Appellate
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Division (copy enclosed) for further explication of the issues involved, and 

respectfully requests permission to file a supplemental brief on these issues, should 

this Court grant his petition for certification.

Date: August 21,2024 Respectfully submitted,

DefendantTetitioner, prosb

CERTIFICATION

I certify that this petition presents a substantial question and it is being filed in 

good faith and not for purposes of delay.

Date: August 21, 2024 Respectfully submitted,

REASONS WHY CERTIFICATION SHOULD BE GRANTED

Certification should be granted in the interest of justice because petitioner's pro­

se appeal raised constitutional issue decided by Appellate Court contrary to Stare 

Decisis in light of mandatory authorities cited above...

COMMENTS ON THE APPELLATE DIVISION OPINION

.The May-23; .2.024 ruling of thq Appellate,.Diyision feihngjcr assessjnerit^f, 

Petitioner's question of constitutional dimension, i.e., his ABANDONMENT by his

1 O



without him being present and without any participation from his part (Aplt.'s Br. 

pp. 26-50 (May 26, 2022); Reply-Cert. pp. 1-15 (Dec. 8, 2023)), together with 

courts' issuance of such unrepresented orders, despite Petitioner repeatedly 

notifying them that he was being represented by Public Defender (Jan. 25, 2019 

Trans. 62:3-19; Da-257), deprived Petitioner of due process of law and right to the 

assistance of counsel guaranteed by 6th and 14th Amend. U.S. Const., warranting 

granting of certification in best interest of justice.

CONCLUSION

For the reasons set forth herein, it is humbly submitted that this Petition for

Certification should be granted.

Dated: August 21, 2024

Respectfully submitted,
^^^^S^ARCIA^
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No.  

IN THE

SUPREME.COURT OF THE UNITED STATES

AGUSTIN GARCIA - PETITIONER

(Your Name)

VS.

STATE OF NEW JERSEY - RESPONDENT

Z'/ Z
TABLE OF APPENDIX (VOLUME -3—OF—3)

Item Ref.
No. No.

1. International Media Service, Inc.'s 
April 4, 2007 forensic expert report
and certified transcript  Da: 1-16

2. Fraudulent wedding videotape transcript 
prepared and introduce to court by
prosecutor and hand-delivery to Jury.... Da: 72-73

3. Juror's statement to Record Newspaper... Da: 74-75

4. Seizure of Evidence Report (video cassette
tape)  Da: 99-100

5. Assigned counsel, Emile Lisboa's Oct. 15, 
2018 Sworn Certification filed before

< Superior Court of New Jersey/ Law Div... Da: 225-7

6. N.J.D.O.C.'s record, evidencing delivery 
of Petitioner's May 8, 2007 motion
supplementing first PCR record.... Da: 249-253

7. U.S.P.S.'s record of Petitioner's 
Aug. 1, 2007 duplicate filing of
Petitioner's May 8, 2007 motion... Da: 254-5

8. Superior Court of New Jersey/



Law Div.'s Apr. 16, 2014 docket.... Da: 323-4

9. Superior Court of New Jersey/
Law Div. 's Sept. 24, 2019 order  Da: 400-1

10. Petitioner's June 6, 2007 Notice of
appeal, stamped "RECEIVED -APPELLATE. ..   
DIVISION 2007 JUNE 18 P 12:21"  Da: 405

11. Superior Court of New Jersey/
Appellate Div.'s Aug. 31, 2017 Order.. Da: 420

12. Superior Court of New Jersey/
Law Div.'s Apr. 15, 2014 docket  Da: 456-7

13. Supreme Court of New Jersey's
Jan. 23, 2018 Order  Da: 458

14. Superior Court of New Jersey/
Appellate Div.'s Jan. 26, 2018 Order.. Da: 459

15. Superior Court of New Jersey/
Appellate Div.'s Apr. 6, 2018 Order... Da: 476

16. Superior Court of New Jersey/
Appellate Div.'s Dec. 7, 2018 Order... Da: 478

17. Superior Court of New Jersey/
Law Div.'s Sept. 20, 2019 order  Da: 488-9

18. Superior Court of New Jersey/
Law Div. 's Sept. 20, 2019 order  Da: 490

19. Petitioner's May 8, 2007 Brief and
Certification in support of motion 
supplementing first PCR record.... Da: 799-908
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male voice.1 
FEMALE voice. 1 
female voice 
MALE VOICE 2 
MALE VOICE 3 
MALE voice 4 
MALE VOICE 5



3
Colloquy<

start of time study
1

00:00.00,2
COLLOQUY

3

4

5

6 One more.
1

VOICE 1: ok-
8

■ FEMALE VOICE•
9

back-10
FEMALE VOICE

: 11

12 2: No, but.•

13'
1 •_ “No .FEMALE VOICE

14

15 thud.
16 NowMALE VOICE 1 ■
17

18 No,

■f

Ohh/'hold it, hold..at-

Now we're going

sound of door being opened!

’ ...4- IS thiS??

(a deeper.
,r.. -footings-

going in « ,

in now. OK.

 +- the • • .what?? that the• • •

^VOICEl^neLorconenore.

, voices chatting in background] 
[female voices

MALE VOICE 1: One more.

FEMALE VOICE. Ok.

' „„Tor -1 :■ Ok. They can cone

[in English]

2;.Yeah, now

male VOICE 1: MO, Gracy.. 

female voice

00:18.19

[sound of a

female voice.
19..

male VOICE I
20

[cross-talk}
21

I ' MALE VOICE 2
22 ...... . •

lunintelligiblel
23 S'- --



4
Colloquy

1

2
Go ahead.3

female voice.
4

one. -5 Turn it on.
6

female voice .
7

MALE VOICE 1:
8

don't• 9

10

11
FEMALEYeah. Go ahead.12

13

14

. 15

'16

17- .

18

■ 19

20

21

22

23
■talk)

her- No,24 to
MALE VOICE J- •

25

[cross-talk]
Ok you finished. Don't worry- 

ha.le voice i. o , y

X have no light here. This

_-v.i- tn her

I /

..  , . ves, Ok. Don't worry-
MALE VOICE 1- Yes,

turn it on.

MALE VOICE 1:

This one?? this one on.-

Turn it on. ■ 
no, that's is not possible,

worry -
FEMALE VOICE:
MALE VOICE 1: If that'S POSSW1

Go ahead-
’ [female singing in background)

HALE VOICE- 1: Ok, go ahead.
tv VOICE 2: What do you need?

■ FEMALE VOICE .
1 - A smile- -.MALE voice 1 - *

too hard, 0k

FEMALE VOICE: Smiling -
■ r- vnTCE I' Next one- Next. 
MALE VOICE 1•

-female voice.......ok. .....
_ i -Kipxt don't work MALE VOICE I’- Next,

 . what?
FEMALE: Ma, ma ,m - ■



2

5

8

9

10

12

14

15

16

11 .

18

19-

20

21

22

23

24

' . 25

' ' .5
Colloquy

FEMALE VOICE: More,

Let's go.

[sound of

FEMALE VOICE:

The flower.^LE VOICE 1:

[slurry] [uni.

more. .uni: . what you
MALE VOICE 4:

.. .hand it over.4:-'male voice
No.3:MALE voice

male voice 1:
' s

[ sfemale voice.

MALE- VOICE 1:
[cross-tal. of females 0.^1 •

more there, that's it-

[sound of. door opening]

Next.' Go, go. [clapping bands!

[cfoss-talk]

MALE VOICE 3:

MALE VOICE 1: No, no. OK.

door opening again!

Always smiliug•

[unintelligiLle^
wnirr- Fin fear] Aaah- FEMALE VOICE- l-Lu . ■

01:24.14 '
irt shot]- • ... ![sound ui - - ■ Z) zj |

6./
(sound of 2-. =hotl -----.J.-



Colloquy

2

3

4

5

01:27.05
'[sound of 3rd- shot]

[sound of 4th- shot]

[sound of 5tlh shot]

7
. [screams]

• aV ,ay. [screams] Ay,. ay, 
MALE VOICE 3: Ay/

8

9 I

av ay. I had to....3 ' AV ay, aaaaay. AY/ ay' Y-ay. MY love> Ay' Y •

10 ay, aY’ , no • '
MALE VOICE 4: What have you . on

11

.12
• male VOICE 3.; Ay, ay, ay

VOICE 4: [unintelligible!
13 ^VOICES:-, —ng), No. No.

14 jjjIB VOICE 4-. By God' 1
15

16
MALE VOICE 3: NO. NO. . . '

r. VOICE 4- I will kiU yOU" ‘ male voice 4.
17
18 [unintelligible! . . honeticl

MALE VOICE 3: No. No. No. Lilly-- !P

19 s6 ' [sounds of pushing person on floor)-
20 ' . < \ fuck x will... [unintelligible!

' - .MALE VOICE 4: fuck,
21 1 ■ o. Lilly [phonetic],• No. N

MALE VOICE 3. LVIV
22

23 I
UXlyii [phonetic). NO. No. . ... T5

.. o. .3. toeing taken out j
[sound -t

24 ' _. No. Help me. Ay.
MALE VOICE 3:. Help me- .



» 7

1

. 2
ay no.MALE VOICE 3: Ay

3
shit.MALE.VOICE

4
3: Ay-male voice5

6

7
(Whereupon,

8

9

10 ■

11

12

13

14

*15

16 '

17

18

19

20

21

22

23

24

25

'[phonetic] Aaaah.

(Whereupon, the

Colloquy
Ay, no.

aural record was concluded.) 

the tape recording ended.)

no. Ay no.
rscreaming] Ay. Ay, ay, ay.

'FEMALE VOICE: Ay,

5.: Oh
I love you, Lilly



1

2-

3
}

4

r5

6 -
I

.7 •.

8

9 stine _Garci^

10

1.1
’ •' 12 ■

' .13 DATE:.
14 .

,. • 15

16 '

17

18 -

19

20

■. Zi

STATE OF .NEW-JERSEY

COUNTY OE UNION ,

appell^n^-

assigned transcriber an ■

, certify bliat the foregoing i. . . .
do hereby affim and ce . „ tte .

■ 4- o-F the audio tape x±x- a accurate transcrapt of the 
true- and accuxo.

matter of SiaBtsd-®

Allenr

1 -GRO2E
L-J^S^-^^WTTUervtcesT^nc-

at xNT^NATlONArf^11



TRANSCRIBED BY-

rHB IEGAI SERVICES GROUP

EBG ASSOCIATE'S
347 Fifth-Avenue, PH' 

New York, New York 1001 
212-685-3475

****
28 Quick silver Court

Lakewood, »e"732 255-4071



' fGLADYSRICAR-TW-

rH99-3l Video Tape .Ch" Transcript of Weddmg ^cjA. .
■jUAHMCAKTjnd^1 ■ .

' ta ^Inaudible . .
•■ . F)P>nS SUAREZ 

Transcribed by.

AG:

AG:

.. AG'

(two gunshots) - . - .

JR: . • ’/ < ' ’. . ' - ' .

• (Three gunshots) •. -. . .

to- Ay, ay,8-/-- ,,1-rl vou dbrihisl• aGUSTW.^co^ ... . . . •
. - Ay; AGUSTIN, my ■ _ . ; /--^sj-’N1y G<tdl

■ ^AGUSW/How could you have-9JV ■ ' .

jbavetotiUmys^^-;- '• ; -

j<[0) agust...... ■ •
’ vrnTrvl Hunryl

Letjmy hands g°- / • ■ . ’ ■ ■

'.Ayl . '■ •■ .- - - ‘ -

, Let my hands go >n0^ . 
' . « ■ * ■

'Ay! ■ ■ .-

’ ' ' ’ n because I-hav'c to. .Lctmego.becaus .. . .



" Utmego.becauseltevetoMlmyse'fl

R: No!
AG; I have to IdU myself-^e go!

JR: No!

AG: For God’s sake, let me go!

JR "No!

AG: I have to kill myself.

JR: " No!

AG: Let me go! , '•

JR: No, no AGUSTIN!

AG: I have to kill myself. . - . -

JR:- No!

AG:

JR-:

Damnit! But, letmeJdUmyself! , ■ • , Mhely oh
AGUSTIN' Aino! AGUSTIN!-AGUST® A.GUST® .) .

AGUSTIN! AGUSTIN! Ay! .^^roommeato'thekitohen ^terestdenee
■ (They appear tobemorasfr gustm, s ^ket) can be hear

Sounds that resemble oullets jing bk . ■

AG: Let me go. (Stated while in the kitchen area.)

JR: Ay, ay, ay, ay..... - x

U/F: (Scream.)

UM Oh shit! (InEnglish.) .

Tape Recording Ends
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'Ve -were all pretty cggvmasLa-i"

Setting the ""defense argument that 
Garcia snapped when he found Ri- 
cart at her Ridgefield home preparing 
to marry another man on Sept. 26, 
1999. "The evidence just all pointed 
t°S2r‘County First Assistant 

....... i -See ^BROERW A-3

!dys »edd,„g *. W8'"° ’ "”mber P'

ror^ reject contention 
uncontrollable passion
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hm® cotnty pkosecutoks ofhce

■ ■ * Hyd^me^ersoftheBergenCouutyProsecutofsOffioe

..' On Sunday, Septembe , ■ New Jersey, to asstst m . -

Homicide Squad responded to was apparently shot centimes
investigation into a reported homicide. The vrct^^^^y^^^ ^£25 ^Elizabeth Street, I^dgefield, .

■ and subsequently died inthelivingroom o^^.alongwithherbridalpar^ .
• . Hew Jersey.Eurtherinvestigationrevealedthatth - .

: werein theprocess ofbting ***•%£*>UeeDepartment.irdormedDetectiveUeptenant .-

' . petectiveSergeantAlSchettinoof tbelbdgefi . fidd Pofice Department, was m

.. Brian Cailanan that
Pos^es^on °fa^<^O_C^Se^t^t^e^j^Inespfeston Jr. AccordiagtoInvestigatorHeary,thevi • 

Gladys Bicart and the intended groo .^^t. ' ' *. . .
■.' cassette tape may have contained vt^eo . tQ Ae fcdgefield Volunteer Ambubnoe- (

At approximately 8:45.pan. ewJersey,md met with Investigator Thomas

Cb^s located at 403 Shaler Boulevard, Br

•.. Heary. At this time. Investigator Neary

• ••• AStdSfWTS®.^01 Neary, ’
.. videographeraithesceiie.Th5i^.deon^^tS^^e-—^^^^^’^.^entdg^adonlabd. Printed*

on one end of the label was the wor fth^d ae letters SVHS. Hand written on *e la .

and ST120. Printed on the other en —

■ w.; UeuWtBrianCaSanan . . ...

■ * HM Senior Investigator Thomas Dombroski . . . - .

PATE: October 1,1999 ■ . . ■;
■** CH99.31 Seizure of evidence report (videocassptteta^^ 

SUBJECT: - GW/1 . . - --------- ------- ------ :
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STATE OF NEW JERSEY,

Plaintiff .

v.
CRIMINAL ACTION

AGUSTIN GARCIA
CERTIFICATION

Defendant

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: BERGEN COUNTY

INDICTMENT NO.: 00-06-01368
PG No. 99 002293

OFFICE OF THE PUBLIC DEFENDER 
Bergen Region, 60 State Street, 3 Floor 
Hackensack, New Jersey 07601 
(201) 996-8030/FAX (201) 996-8034 . 
S. Emile Lisboa IV, ADPD #019352002 
Attorney for Agustin Garcia

I, S. EMILE LISBOA, IV, offoll age, hereby certify and state:

1. I am an Attorney at Law of the State of New lersey and a Certified Criminal Tnal and 

Municipal Coot Trial attorney as designated by tire Supreme Court of the State of New Jersey. ! am the 

attorney of record in the above captioned case and am familiar with the fects and circumstances thereof

2. The charges and general ftctnal circumstances of this matter are known to the Court and

I counsel, as such they will not be repeated herein.
3. This certification is in support of defendants’ Motion to Compel production of. (1) an

1 0rigmalcopyofanallegedweddingreceptionvideoobtairiedbythe;stateofNewJerseyand(2)acopyof 

the portion of the video which was used tmd translated into English at time of trial (hereinafter referred tn

\ as “video evidence.”) ' ......................... . .
~’“X , • 7 Office of the Public Defender reviewed Mr.■ 4. As the Court may be aware, m 2017 the Otnce or me ruu

Garcia’srequests and pro-se motions concerning certain video evidence utilized at his trial and has agreed

•x . .. / .. ? ./I l <■—A-' C/—

’’tliat'said motions hsvs nicnt. c »

-7 C i



5. TbeOificeofthePublicDefenderwasnottheorigmalco'imselofrecord.assuchourability

to conduct a complete investigation of ta ismes standing ffie video evidence are tatted and tas 

require the prosecution to provide our office with original copies of the videos to complete an investigation

and otherwise afford Mr. Garcia effective representation.

6. Prior counsel .and/or Mr. Garcia previously obtained m analysis of the wedding video by

a Stuart Allen of the Legal Services Group / International Media Services, Inc.

7 The Office ofthe Public Defender tried to no avail tp obtain a copy of the video from Mr.

Allen.
8. Mr. Alien’s wife contacted the Office of the Public Defender last year and advised that Mr.

AUen has died and that she does not have a copy of the video(s).

9. ■ Given that Mr. Allen rs deceased, neither Mr. Garcia nor the prosecution would be able to 

produce him for a testimonial hearing. ■
10. Notwithstanding, thereport rendered by Mr. Alien was issuedon Asril±2007.

U. As the Court is aware, both technology and recent case law has advanced significantly with

regard to video recording evidence. - .
12. The undersigned has requested a copy of the video evidence from the Bergen County 

Prosecutor’s Office on December 18,2017. February 15,2017 and on My 19,2018. QbkMt A).

13. To date, the Bergen County Prosecutor’s Office has not provided counsel with a copy of 

the video evidence or provided a date certain on which the production of said video will be made.

14. While dips of the video are available on the internet, based upon conversations with 

M video enhancement experts, an original copy of the entire video is needed for analysis.

N ' Zu. Counsel has no other means of obtaining an original copy of this video and thus is unable

N to conduct an effective investigation or representation of Mr. Garcia without same.

1 .....

2



potion to provide the Office of the Pubtic Defender with ori^al copies of the video(s) by a date 

certain to allow ffie Office of ffie Public Defender to conduct an investigate and provide Mr. Oarers

with effective representation. *
i. 17. p hereby certify that the foregoing statements made by me are frue. I am aware that if any

of the foregoing statements made by me are willfully false, I am subject to punishment

Office of the Public Defender

DATED: October 15,2018 ■

S. EMILE LISBOA, IV 
Attorney for Defendant 
019352002
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CARRIER: Priority Mail 
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1 August 2007

I hand
receip
prison

the requested stamped copy,

Other: --An Evidentiary

-Consequently/

Cert^leu?a7001-i940-0001-2013-6225
Article No. /UU1

10070029.
I have not received from you 

,  r>ned motion, confirming receipt of aoovc

mailing room, 
through UPS, and assigned package

AGUSTIN GARCIA99,4?R Mailstop: SBI No..822642B 
West Compound, Two Righ .

■ NeVerntreaX “o BOX 86!
Thlrd Venton, N.J- 08625-0861

from- receipts returned to me by 

mailing was actually.sent to y

N6y....00075.66-6-b/ - .tracking numbe

nvPUTY CLERK CF THE COURT
Mrgen County Clerk's Office 
justice Center, Room 134
10 Main Street Q 01_„69 
Hackensack,- N.J-- u

-f w r v. Agustin Garcia, Re: State of.—’vrZ9 00-06-1368-1
. . . Bergen Co. Meehan, P-J-S.C.

Before: Hon. Wil . ai-ia To Supplement The , Notice of Motion Motion For A New Trral. ■
Moving Papers Hath a Noti

MOVANT IS-CONFINED^- , .

Enclosed,- please liu 
a.- nrouiouslv sent to you. .cover letter for Newly Trial Motion previou

delivered the legal package to my wing officer

mailing purpose, but infering
it appears that

la



Very sincerely,

Agustin Garcia

should serve to humbly request fro. you written confirmation of■ reoeip 

of my motion at your earlies convenience.
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AUen J. Qnmia.-veUa 
(^aID^°I>*‘fenE5Cr

&

Laura MSiwoW 
Trial Court

A '- / - M / ' ■ ' .
A ■

^pril 16,2014

^aFedrfStw*^0211®11 
po Box 861 ■ e61

enclosiK^.
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' SWEBIOR COURT

IB

JAMES L GUIDA, I-S.C .

Tuesday, September 24,2019

captioned matter.

Indictment#: W-w vj-

Sincerely, .

/s/Shannon Lacey

Shannon Lacey, Law CkAt0131 
Hom James LGmda,LS.C. ..

South Woods State Prison 
215 S. Burlington Road 32K 
Bridgeton, New Jersey 0830

Dear Mr. Garcia, nPfhonwith the above ., - ^acopy of the filed orderm connection wi
.Enclosed,pleasefinda PY

3M( □□□ JSP □fel □□□ y-^t



' qtlPERlOR. COURT OF NEW-JERSEY

BERGEN- COUNTY

INDICTMENT^ P0-6B-O1368-.I

state of .new jersey

W

AUGUSTIN GARCIA
"Defendant

J^««Sg®K»SSSm*rt*..
• j - ■ z+orrf Aciaiistin Garcia and apepairiig P1^ 

. '&wr anMicaffoh oi tierendarn^ Augu.Thfe-mater being opened "on-iheaPH1G- • ■ • „ •
„ r^’AEfernigvsdtobd.€fefe-ridarits 

PeffiohforPb^^on^d^n...'' - , . •
Q first petition 
^condor subseqyenf pe»

Q^fctWWl**'"*^*** •

PRO® Assfstafli Bep# MliePdferelW 
-^ned-or Donated • .

m The e©Eift Fiawg concluded tpattnece . •
^ertedby;

Assistant FTopecufnT, and-
.------------------- • .’*

'.^;nrt<<Bohdtkted.QnWeOTrdbh._or .
I •■ There having been. pXPce^’hP ",

» d^*^;’SX**^*^ ' 
t... ‘

■ '□Ds^ prtWmiOUT pREJUDlC.E?URSUANTTGR/3^-t2(a)93).slN^
BOthSCTH1S.PCR1Sol^s«. L pgliAVEOdsKErA^5. 
fflE«TTffilS?^am-YONPlRKTAP^ - . ....
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I

• •’ '* ’ cot«nBer01.2Dl7-Ai0<ZS0'lS’;'

. STATE of .NEW. JERSBT

•• AGUSTIN GARCIA

. obuer. on notion.

■ apiellace I 
DOCKET NO.’ 
motion no - 
before 
JUDGE(S):

-M-OOBG/"B-tS 
PART R ■ •

denied

-AT

TT IS, TSIS

MOTION Bl’AST

MOTIOT> «®»smirTS'

■ - ■ • ' "■mro.n TO THE-COURT

®^7BE^SYO^® 43
31st day o« M9USt' . •

K. AUSaSTIB SM.CTA

■07/2-0/2017
MOTION FIRED •-

aSS®R(s)-^d:: ' 2017
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Trial

AJJ.BH y» , \XgnSSCt ^ndDjv®®^’13 

»«££■

■ ^S£2& 'B^ wwis®6*' ■ -
■ Room 124 ■ 601_7699

■ 4JW1122 • .

d/§7 iDobi \g\Q gU( non )§g Btel ddB /Jff

wsSf

^■’ ' ■ ®26«-B'428336 ' 

T^d&y^18® •.
■ ? O B0X!j J- 03-625-0861-

. Trenton NJ‘ ;

; pCR^nir
■ ■R-ee?^’ iSnCo^

” . ’ ' .- ' , -r^eacioswg/^
DMxMr.G®0® - ’

^.•yon caa s ’



_ _ n1? RBW JERSEl.
suPBEME ’^;tTnb;r Term 2017 

.m_638/63.9 ^P^1Q3 .

• oW HEW JERSEY r STATE- O£
PlAlNTlEFr-

‘ V. •

ORDER-

^gust®^0^
. deeendant-movasit.

2018-

TrentoRr

.. clerk oe THE v

•' ^00428°'16

' ‘ t0 appeal.(M-6381
fol leave to =-PV

. - t-hP moti°nS
. It is 0W®®D- tnat •

1 Henied-
. : . av (M-639). ate d®

^dior a stay I- , _ •
' Chief Justice, -*t
Ratine3-1

. . . • -,he Honorable
WITNESS, uh ,

, January,
■u ■ c -23rd. day 9- this



ORDER DISMISSXEG

?R,2O18,M°«B0-15
’^C^rflheAppen^P^^

>

D 004280-16'13 
docket no. a-uu-

• ■ • ‘ • ’• '•' ■• '• - ’ its owl motion and
■ ■ .■■ - the court,on_ its

. matter’being opened uO appeal; ■This mauuer . . ■ to pro-seoure ..
-i -i -{-n't tia^s , j .■^na that aPPe • . 1 4S dismi-ssed.

it appearing - . . above apPeal '
■ - IS •• presiding ^dge .
’ 1 - ’ ' carmen Messanor
^SS, Honor . q jaj^; 2018 -

• at Benton, this 26th .
administrationr

/7OSEPH_H^2hn&n^------- ■

state 0?

AGESTIN ■ GAHOTh

00-06-01368-1



’• .^,nq 70l8,A-0042S0"'lb

■■ ' f.hp Appellate Division. iD,c|grkofiheAPp . .

:0Ed® on 'mtiw

.STK® Of»’JB1SH

IgUSTIH GARCIA

dew jersey

Vo0«30-W«.
• ^-004825-1’7 

BERT E .

superioe- c°^sIOr 
apellate 
docket no. 
MOTION NO.
before-

■ JUDGE(S):

OU TEES

DENIED

=2t for the . deposit. i 
the recpitea

- • transcr- 
j\-ea transcript3’

bY! mjGUSTIH- GARCIA

has not
failu?-e .

• eoR THE COURT

ttKD. 02/28/2Q18 
. MOTION EIEEE- •

£j<jSWER(s)
PILED :'■ '

m1?n TO COURT’- -APr11 
submitted to

■ tSIS SSbIo®®20 *
6th day 6fAprn- 2° • . •

nW BY APPELLANT MOTION BI . np.TElS
«OT“S?XSEEC2*Sl2^®-

.®e-appeal ®s

2018 
ORDER . • '

’ - ------- mn THE^OURTr IT 1 f
DENY BBESE^^.

nC0_T . BERGER 
00i06^-“» 
ORDSH. -



. FILED, Clerk of the Appellate Division, December 07 , 2018. A-X420C-0

ORDER ON MOTION 

06, 2018

ORDER

THIS MATTER HAVING BEEN

DENIED

denied

.• denied •

SUPPLEMENTAL

' A-004280-16T4 ■ 
M-.002281-18 
PART E

. carmen MESSANO
STATE OF NEW JERSEY
V '

■’ AGUSTIN GARCIA

SUPERIOR COURT OF NEW JERSEY 
’APPELLATE DIVISION- .  •

.■ docket no . 
motion no.
before

■ JUDGE(S):

THIS MATTER HAVING BEEN DULY 
7th day of December, 2018, HEREBY

presented to the court, it-is, on THIS. - 
ORDERED AS FOLLOWS:

BY: AUGUSTIN GARCIA

.MOTION BY APPELLANT ,
MOTION’FOR RELIEF FROM 05-18-18

MOTION FOR RULING ON APPELLANT'S
MOTION FOR’ RECONSIDERATION OF 01 
26-18 ORDER •.’ MOTION. FOR LEAVE TO PROCEED AS
SSoN MW™ TO LAW DIVISION DENIED

MOTION FILED: 11/07/2018 .
ANSWER (S’)
FILED:
SUBMITTED TO COURT.: December

The Clerk's Office shall “ot «°r
■ 333 super- ' 

 

.395-97 (App. Div.' 2000).
FOR THE COURT

CARMEN MESSANO, P.J.A.D

00-06-01368-1 BERGEN 
ORDER'- REGULAR MOTION . 

CLD



10 Main street Room 124 .
Hackensack, New Jersey 07601-7699

. Ajjjy S. Vander Clute

- -------- :-?T(2oi?22^0700^25020- 
njcourts.gov-Tel.

Fa>c (201) 221-0548/0549

12/18/20 ■ ' .
Agustin Garcia/SBI 822642-6/428336 
South Woods State Prisoni 
215 8. Burlington Roao,^^ 
-Bridgeton, New Jersey 08302

RE: Agustin Garcia onU/14/20.«was advised thatAPP^

Criminal Division 
Bergen Vicinage .

Div. Docket# A-35/o io> 
for Your records’Thank Y°U’



„ „ no„n.onl9 Pc 1 off Trans ID: CRM2019843S1U
-------- -

STATE OF NEW JERSEY 

v.

AUGUSTIN GARCIA
Defendant

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION - CRIMINAL 
BERGEN COUNTY'

INDICTMENT #: 00-06-01368-1

counsel, Brian J. Neary, Esq.. .
8 Petition for Post-Conviction Relief determined to be defendant's

. [J first petition
^second or subsequent petition . ■

Motion for Change or Reduction ,f Sentence pursuant to M, W-W .

□ Motion for and the defendant having been represented by , ■

PRO SE, Assistant Deputy Public Defender
Retained or Designated Counsel (circle one) or . ■ .

□ 'The court having concluded that there was no good cause entitling the assignment of counsel . 

on the application, and the State having been represent y.

Assistant Prosecutor; and

^rnesT^idC^G

i

There having been proceedings conducted on ftre record on .or . . ■ •

F] The matter having been disposed of on the pape , •
, h r 2019 ORDERED WAT DEFENDANTS MOTION FOR POST

It is on this 20* day of September, 2019 ORDERED
•CONVICTION. RELIEF IS HEREBY:

□ Granted . • . ' •



...- .. ------- • -r-— m- rPM2019843t5/o 
3ER:8S-002293 09/20/2019 Pg 'l on — ; •

STATE* OF NEW JERSEY

. lNblCTMENT#: 00-06-01368-1v.
Al IGUSTIN GARCIA
Defendant

amended order on |^e°wfenskAPPI'

■ • • ■ eaonfteapp^onofdefendentAugusUnGa^andapepdmgpro- 
This matter being opened on the app . ...
BPS«ttonfcrPost^o„Reliefd.etOTnlnedtcbedee„a .

.  first petition
■ • ^second or subsequent petition

nr Reduction of Sentence pursuant to Ru/e 3.2
n Motion for Change or R ,D ' .a„d the defendant having been represented y.

■ Q Motion for------- anQ“' . ' . . ;
PRO SE, Assistant Deputy Public Defender ■

or Designated Counsel (orfe ?» assignment *

on the application, ano in
___ Assistant Prosecutor, and ;

' h vino been proceedings conducted on the record on _or
' There having Deep P1U . . .
□ rheteatterha.ngbeendispos^—P —M0TONF0RP0ST /.

■ !tlso„this20‘dayofSeptember,2019 .
' CONVICTION RELIEF IS HEREBY. . . .

{ | Granted • . .. .mmcf

THE MATTtK rru- ? / ... . .....  ■ .j

■ superior COURT OF NEW JERSEY
Sw DIVISION -CRIMINAL 
BERGEN COUNTY

i



Hon.-, William C. Meehan,. P.J.S.C,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - CRIMINAL PART 

bergbn coosti indictment no. 00-06-1368-1

STATE OF NEW JERSEY, 
plaint!ff-Respondent,

Criminal Action

V.
AGUSTIN GARCIA,

Def endant-Movant.

OPENING 0^“

AGUSTIN GARCIA o99f-42B Mailstop: SBI No. S22642B 
West Compound, Two Righ 
New Jersey State Prison 
Third & Federal Streets 
p 0. Box 861 Trenton, N.J. 08625-0861 
Defendant-Movant, Pro se

MOVANT IS CONFINED .



Hon. william Co Meehan, P0JoScCo
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n™bly impeaching or emulative ^was discovered 
^TSaN^£ A NEW TRIAL WAS GRANTED.

POINT
MOVANT’S MOTIONS TO' SERWCE™^
DEFENDER TO MAKE PAYMENT OF ANCIL™*
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Hon„ William C. Meehan, P.J.S.C.
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at length.

by way of a 
discovered

Hon. William Co Meehan, P.J.S.C.

PREFATORY STATEMENT

. . , M -t r+- v Rules 1s 4-7 and 3:20, Pursuant to. N.J.Ct. K
- undersigned Movant, Agustin Garcia, the named defendant in the 

above-captioned matter, hereby moves this Court, 

verified motion far a new trial based upon newly 
evidence, seeding an order vacating his Judgment of convictron.s) 

and/or sentence(s) and. for the scheduling a new trial, as we

for further relief-
Movant* incorporates the facts and claims of his Initial 

petition and verified first-amended petition-brief, for .
. if sane were more fully set forth herein

Dost-conviction relief as if same we

8



HbJio Willjam C„ Meehan, P.a.S.C.

■ PROCEDORAIi HISTORY

On 29 June 2000, a Bergen County grand jury returned a 7-Count 

indictment, number. 00-06-1368-1 against Agustin Garcia ( Movant ),

charging:

Count One: first-degree murder, contrary to ■
2C:11-3a(1)(2), and subject to the provisions of the No Early 
Release Act,-N.J.S.A. 2C:43-7.2 and N.J.S.A. 30:4-123.51b 
[Vol. I/Da 11];
Count Two: second-degree possession of a weapon for unlawful 
purposes, contrary to N.J.S.A. 2C:39-4a [Vol. I/Da - J,
Count Three: third-degree unlawful possession of weap  without first obtaining a permit in compliance wi . • *—- 
2C:58-4, contrary to N.J.S.A. 2C:39-5b [Vol. I/Da ],
Counts Four through Seven: third-degree endangeringwelfar  J 
of children, contrary to N.J.S.A. 2C:24 4(a). Vo . /
The charges arose out of the 26 September 1999 shooting death

of one Ms'. Gladys Ricart, at her home and during a pre-wedding 
ceremony, in the Borough of Ridgefield, County of Bergen. Vol.

I/Da 1-
•Movant was represented by privately retained counsels, Edward

Jerejian, Esquire, Ramond Colon, Esquire and Fernando Oliver,.

Esquire [1T], who did file several pretrial motions. 1T-8T. Included

in those were motions:

* To

. ..to,
machine tape^

evidence a certain audio answering 
911 audiotape and a videotape
authentication).

suppress custodial oral statements by Movant.

exclude from
a

(including, -it’s

^”Vol. /Da ” refers to-Movant's separately bound
" appendices (thi':v<Stoe and appendix number),^same^having already 
been previously filed in support of his vermed zirst-amende 
petition-brief for post-convicrion relief.



■k

k

■k

Vol. I/Da 5-6.
The

as follows:
*

* No formal action was 
evidence that the State

...jury found-Mo_vant
Vol X /Ba- 1 6^ " ~

After the completion of jury
judge oa'2 October-2.0C1 and continued through ,22

On „.. October Judge Meehan dismissed-Counts Pour and Seven on 

---- -------- ----' . •„_24-fai 23T:-4-24 to 3-30. The,Movant's motion for judgment of acquitta. ■
on-therremaining. counts.-.oS-theyn^letBiepty.

state cross-moved tor an order precluding Movant from 
requesting a passion/provocation manslaughter charge and allowing 

. the State to Introduce other crimes/civil wrongs evidence in order, 
to demonstrate motive for the homicide. Vol. I/Da 7-8. Many of 
these motions were denied by the Hon. William C. Meehan, P.ar.S.C.

Hon.0 William C. Meehan,- P.J.S.C.
To admit into evidence a security videotape of Movant 
and the victim made at PathMark Supermarket.
To dismiss Count's Four through Seven (endangering the 
welfare of a child) from the indictment.
To suppress physical evidence seized unde by Movant,
and^^that^fro^hi^residence^at^SiTo^Newkirk^Road^ North.

Bergen.

The motion seeking to -elude the jeddingjdeotape 
was denied on 22 March 2001 [3T.2 16 t 
Order was filed 30 March [Vol. I/Da 3 12J
The motions to dismiss the child endangerment^counts^ 
and preclusion of the passion/provocation 9
denied on 19 April and an Order was filed
l/Da 13-14].
The motions to the suppress the. o-uSu. May andphysical evidence seized were denxed on 30 31 M y y
an Order was filed on 5 June. Vol., I/Pa 15. \

then taken on the N. 404(b)
sought admissibility.
selection, trial commenced before

7



entry

Movant s

Appearing for sentencing on 
merged the weapons offenses V-- 
l/Da 161 and sentenced Movant to 

thirty-years of pat 

total VCCB penalty, 

Vol. I/Da 16-17

On 11 May 2004 
for knowing and purpos 
a weapon, and reversed the convictions 
of Child (two counts) ana remanded for 

judgment of conviction along 65_
deities imposed on Count Two- lowing reasons for .

had argued the r

Hon= William C. Meenanf x —
' t February 2002, Judge Meehan 

wlth the conviction for murder.[Vol.
a term of Life imprisonment with 

lty; and also assessed a $300
. t tai SNSP Penalty and a $30 LBO penalty, 

a $375 total SNSP consecutive
judge Meehan also sentenced Movant to a 

‘ s on the unlawful possession of a weapon 
term of four year the two

. conviction; and to a term o ordered that. these
endangering the welfare of e— 
endangering sentences be served c 

conviction. Vol.
„itb elght-hundred-sirty 17.
of .conviction was dated Peb^ Vol.

Movant then fi e _ffirined the .convictions
, the Appellate Livisron aft - 

eful murder and the u lfare
for endangering the we 

of acquittals in the 
. to the VCCB and SNSF

_ F0„. the X
MANSLAUGHTER2AS  . ™n-NT-DUE PROCESS-OF  
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(13) Doctor of Philosophy
;Aa.
W •

....continued. (4) recognition for
by the Council on his 10 lears, nity'development by New Yorkoutstanding contribution- to? his Outstanding
city Mayor David Dinkins, <?> 9 community by New Yorkcontribution to the New York City busine Business Scho?l Director 
City Mayor Rudolph Gulrani, ( )  • ucabion, (7) recognition
by the New York State Department . RGDUblic, (8) Board Memberby secretary of State of the ^nrcan Repglic^ Enterprise- (CONEP), 
of the Dominican Republic Council of to Pmat
(9) elected to PreS|^ i^^ed^o preside the Dominican Chamber 
consecutive years, (10) elected tp elected to preside-the
of Commerce for 10 consecuti Y b of commerce for 5 Federation of Domimco-Hispano Chamb the academia at the
consecutive Y^ars, numerous recognition^.^ (12) Doctor
international level, includi 9 fExcellencia Plena Digna Summa 
of Science/Business Administr  a«sf-nria (13) Doctor of Philosophy 
-Latide.:):f by;;Americaii University. oi ilen'ia. Plena.-Digna -Summa^avSe)^ with Honor," International Law, (Excel ersidad Autonoma de
American by ’University of 1217, detarls
Santo Domingo. See,- Vol. VI'D incident that trough him _—=^~ ; inserted verbatim. Finally, after the geidentot . ^<^59-,

: to prison, defendant- has. maintain the. catholic Dominican
: his life to *S£S.-24-?^££*|BO JeDs of postnlancy work he  

’ Religious'Order- i_o^whi~hThird Order Chapter^u-^^ 
was unanimously .accepted „

• 11 —   -•: _ -------—— —n ri -» — Lady_of Mercy

Horto William'Co Meehan, P.J.S.C.

training, and day care to needy Dominicans living in the

New York area.
. . According to [DJ ef endant after three monthsof gating,
he and Gladys realised that th y moved lnto the north
In. the summer or iyyj, bicuya „ T,4+-h h-i q two
Bergen home where the [D].efendan their respectivechildren. They both continued at their Pout as
lobs, [yet] pooled their money and held »ei husband and wife. Gladys also worked extra hours at 
[DJefendant's travel agency.

In 1995, Gladys moved out
into a house Rfdgeiield, loo t because of tenslons 
According to [D]efendant, Gladys ... s wen as between
between her and [defendant’s was .
[defendant and Ba vis. He th they resumed their
not between them and that, relationship from two separate Aeaideix^ .

[Vol. l/Da 23]
According to Gladys’ elder sister Norma ’together

Rosario, [D]efendant and Gladys br^ Yalanda recalled that 
many times over the next three years, xoran



• • ’ rvol l/Da<= r-oNSTl^ uTI0N ° [ ’
F TSE UHITED SEMES - 

clause °F

Vol. I/W 132'162-
On the direct appeal- 
nation of relevant facts, 

aeterminatxa set f^th below:
Opinion and d killed

'’Defendant s o ■£’?eaj^r 
n her wedding Jay, along with 

° ? r- bridesmaids wn was capi
• ThSrawhoawas

"SXS «•" ” “ as follows-
. +. a native

Gladys earned
to America in en< she u_ 
American cit when she was 
subway in 1the time < 
years- old. A soon.
separated fr°^ c] - ’ - 
Whom- he 1- . 
was singl® 
The pair

child 
began
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Hon. wHHam Co Meehan, PJoS.C.

VIDEOTAPE" WAS ADMISSIBLE. [Vol. l/Da 101-106];
POINT IVs THE TRIAL COURT ERRED BY FAILING TO SUPPRESS 
DEFENDANT’S ORAL STATEMENT. [Vol. I/Da 107-112];
POINT V: THE TRIAL COURT ERRED BY FAILING TO DISMISS COUNTS 
FOUR THROUGH SEVEN ALLEGING THAT DEFENDANT ENDANGERED THE 
WELFARE OF A CHILD. [Vol. l/Da 113-115];

And,'
POINT VI: DEFENDANT’S SENTENCE WAS EXCESSIVE. [Vol. I/Da 
116-120].

Vol. I/Da 66—131.
Movant additionally filed a Supplemental Appellate Brief, 

arguing the following reasons for reversal:
POINT I: THE COURT IMPROPERLY ADMITTED THE WEDDING VIDEOTAPE 
THAT DID NOT ESTABLISH THE DEFENDANT’S GUILT IN ANY WAY AND 
WAS CLEARLY PREJUDICIAL AND INFLAMMATORY. (Supplement to 
Appellate Counsel[’s] Point III) [Vol. I/Da 138-146];
POINT II: THE TRIAL COURT ERRED WHEN IT DENIED DEFENDANT 
HIS RIGHT AGAINST SELF-INCRIMINATION IN VIOLATION OF THE 
FIFTH AMENDMENT, WHEN THE COURT PERMITTED TESTIMONY FROM 
ROBERT ANZILOTTI, A BERGEN COUNTY HOMICIDE DETECTIVE, DESPITE 
DEFENDANT’S'PREVIOUSLY INVOKED MIRANDA SAFEGUARDS. (Supplement 
to Appellate.Counsel’[s] Point IV) [Vol. l/Da 146-150];
POINT III: THE VERDICTS AS TO ENDANGERING THE WELFARE. OF 
A CHILD, CONTRARY TO COUNTS FOUR THROUGH SEVEN WAS AGAINST^• 
THE WEIGHT OF THE EVIDENCE AND DENIED DEFENDANT A i?AxR TRjAL 
ON alt, other COUNTS. (Supplement to Appellate Counsel*[s] 
Point V) [Vol. I/Da 151-153];
POINT IV: THE COURT ERRED . IN FAILING TO MERGE THE UNLAWFUL 
PURPOSE CHARGE INTO THE MURDER CHARGE AND IMPOSING AN UNDULY 
PUNITIVE AND MANIFESTLY EXCESSIVE SENTENCE. (Supplement td 
Appellate Counsel’[s] Point .yi][??tVol. I/Da 154-159];
POINT v: THE ’ JURY WAS NEVER- TOLD, • AS~tEEY;US'? BE UNDER '
V -HARMON, -THAT A SELE-PROTECTIVE PURPOSE .IS NOT AN UNLAWFUL 
I^OSEHUNDER•' [N^S.A.]- 2C: 39-4 .■ (Not Raised.Jelow) [ . ] W

[Vol.-.l/Da-16Q]; . . '

- ■ ■ " •; :■ ’   -..................................... ■ - ' ............................................................ ..........................-   ' •

POINT VI:’THE-eUM[ jULATIVE EFFECT OF THE_. TRIAL-COURT S ERROR---. ■■ 
VIOLATED.THE COMMON LAW OF NEW JERSEY^AND^THE' DUE PROC
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■ Hon. .William C. Meehan, P.JoS.C.

juan asked [Defendant what 
" ’ that he was 

house. Aware 
wedding, Juan 
was closed and 
a word. Juan

(D]efendant was there. [Fn_10_].
Gladys ’ brother Juan immediately wentoutside^and 

responded 
invited and began to walk quickly owar thG that [Defendant had not been invited to the 
followed him up to Gladys’ front door which 
locked. Defendant did [Vol. l/ a iefcJse hanging on
noticed that [Defendant h*d f endant might be carryinghis shoulder and .concerned that ^*\hecaX [yet] 
a gun as he usually did, tried to w

....continued.

around .

Street Apt 56, New York

z New York.10032.

Street Apt 56, New York

Certification

"That on the night of '^r.nrdar 25th of September, Garcia

^-5gQ-^Tl74th Street Apt_j£uNewior_----- —
was .accompanied by Jose Valverd .
Hane: Ana valdez, 590 West 174th Street Apt 56

Name: Mercedes Bautista, 590 West 174th 
10032.
Name: Jacqueline Valdez, 590 West 174th
10032. (Vol. IV/Da 720)
in short, the above testimonies and^tatements^by ^^^Valdez

1 “However, the prosecutor c°^®“““[naicatingOthat°a!fendant 
following testimonies ofshzsnowna„rtnessact s

giSeTto MO P..., instead of around 3:00 P-*--

1- Brigitte Saccin’s testimony: '
’’Question: When was the ^st^time^you^s^^ whole 

rv Answer: The first ) .. . ..£ ~
\JX -wedding area; . (1/T ibz i ° • at '-if ^ou^hbw?' f------Question: What time was that it yo^ { 
\\r\ Answer: it was ma_ybe guar e£—y^7~ (17T 162-24) ...'._
\AJ qs quarter to four. A. ——. . yoll saw him? . - ;, ■ Question*- What the segond^rme J psrf«d_the ■■ Cf

1 A: The second fame I saw h ,— 7T to 163~2)_“
U >aT- ^gd~went into tne hous^- U ...r . — 

Qr-wh4t-time was tcTfo^?r;“<?' " • >a- Th a? was, a . couple.,orjninutes_c —.continued. . .-v



I. 1 A

.... continued. -- ------ 7
"Q: How soon after 

and make the turn. 
that did Gladys

Caban:

once he.was inside and that
— Vol. II/Da 356 to 375, 
Juan absolute lack of 

Davis confirmed t-h^fs Kd:r
the two of them.  
grab [DJefendant as 
[Fn-14],

■. ^Qn° William C. Meehan,, P.J.S.C.
[D]eiendant pushed him away with his plhnu t j 
h® therefore struck or punched fD denled thai: who had been watching [DJefendant's^™ to ’ Davisf
from the foyer, opened the door K Progress toward the house . 
repeated knocking? fFn 12] Shen ?h^P°nSe tO [D]efandant "s 
went inside [Fn 13] ZHdTnvS^S d?or opened and they 
by Juan. Juan recalled that Dr”J *alked ln followed closely
[D]ef endant out or to hit hi m o no one threatened [D]ef^“” 
for crystal clear demonstration o?
he Iarbatl“J ^vls conto Davis, ar^,:“^fe,„c?«f°?teahI°Jetendant. Accordi’^' 

fvpti de moved Davis overly t] there was no physical scuffle' between 
*"■ He ^slated that Juan, likewise, did not 

he followed [Defendant into the house.

you saw the gentlemen get in his rar
S S: & - soon after 

_rke about five minutes." (1ST 75-7'to 75-71)
Sandra Bicart’s statement: 

himnPa£eby?n‘ Approxi"lat^ •'hat time was that you observed 

X entered the house basically In SgXr St in GarOla' 1 sta*ed
X^id not^seejjlm (Vol. hl/Da°94 to Mier_that

or juJ’Shu^-yf^/-

Timothy Bvangrrep:r?gd-r"?te £^StrSUn£ Da*±s' falsa statement 
the door kind of cracked < f s °° the door' “d

 was standing behind the door Tp'avis?. Sa±d something to whoever 
13

ee, vol. Iv/Da 706, details inserted verbatim

C°nt"^^ji^a^1°ndnDavI?sd|2s-e statements ■ ahsolute
- • semethS^hke^?^0!efe^like^!!^at-s' -going ’ on?” ’

^122-9= "Dehna J A Immediately, . I got hit," 21T 122-8 to ■ 
N there> 21 f IV "dT *ec?Use he's the that was__f_.

- a 1 wall." 2lTl2f-7]b"nSSd!ft\il? against^the- :-
; They came ..over'tQi?me^"J'.2?T!:111>’5’’ 'l'7^h'l'^?’7^a?T^n^tA:^ei
' T ’the minur aT • x, to 126-24; ’’Defendant:  . I ___.®p®iin^o..Day-.s---®y_-./oot-.goes this -way;—he- 

  
___ ■ "COJ?tihued  



door fully

wall- Then, I see .gainst thewai^^^ at the same 
' - —; 

ire coming uv~- — 
.the weapon right . .
When I went like tnau, 
^nd^e th“!sC 

that'll remember falling-
"t: -awher_inaD^ _

At tbe_point Jhen;
This

no, no_.

ling with another

the
final time, at very

Gladys's brother_jras_strn
'haa (VOL. IV/Da 675) Ct-ruacrling with this

^^T^ft^Gladys's brother was (vM,. XV/Da
. < t, LUp baQf what WS3T® with the cay,  lighting?

veah, there was a B£»----- -

• Hon= William Co Meehan, P.J.S.C. ■ 

a into the living room where 
Defendant immediately steppe n ding juan's

iK&rssu^^^'jsss^-is-.'Alexandra, and peached G adys,. 
+-n her bridesmaids. [Fn_J_2J - 
lo 1 £ » j _ brown

Suddenly [D]efendant pulled a^gun ° fir±ng the gun twice. 
jranf2^da?o gr ab^D ] ef endant [yet] ^^^LrSSn shSt 
juan tried to g dished the- gun at the over the

. SSXTt^t -1 time, at wery

~__ continued,
landed me ag^--

coming over, me

We begin wresrlmy 
to 125-19; "Defendant 
I saw her. Boom, lan^ 
I.see. like I *e%^r a 
of pass out and af 
.to *129 f _ • , . * n 21T 136-4;

iTl KtSXe“lC‘ 21T 218-il to 21!;13,e ^ayal^d

j-i-irj- assistant v.

M°rsS" to the entran°e 
defendant's version: . 

"A. 
man 

Q- 
man — - 
675) 

X Q»
f\ 1s* Answer. _

676>■ . o n .bv ; evidenc^M-: —

W1 to ,004, details inserted v ...... . .. .. ..
head injury- ------- --------- --------- -■ conrHUded that the_

children whereabout wa.ney 
coxx<-ix rolated cnai‘dC“"defendant of^relarea

all this bright 
time I’m blacking 

at the same time.
’’ 21T 125-12
right there 

■_.i struggling 
when I kind

” 21T 129-20
flash again-

• i, the minute 
hit me on my "Defendant:
230-19 to 230-20.



k\IXi

\

s

away,
The tnxi 

eighteen : 
. right eax. 
,n of gunshot

> . t_ t*tti «
through her.l°w^t a"d the” “ 

in %a;{iegnt arm. Another - — 

•S?SS""‘-S™

shot to her

Bon. HUlla» C.

. h presumably «s h -X the ®al“ “fired from 
a tje. -r fc_ which was ea through of the t.“UtS3teck ana paa- her 
- , ‘ „ the muscle belo«ron no
lodging 1 wh£Ch was £^1 fro® just

- ;d2“t wintered her £ the ,
inches aWa^/Gladys die m either the than exy»— ^though G1 l/Da 311 ld have 

nght e^t wounds, I*. head alone 
shot to

Hor's taper • 
flding videograpn® .

i of the wewlsplayed fob the
At trial/ “ actual shooting, . reCounted-

wbich showed the - .
-^gh^ 19" Wbeie

I-rSSr3^—aalt e of the car owners.
were summoned. search^

He also tan -glntese vll/a was

been at the
SSSntlfy the pe- f at

12' -th respect « the^vents afte^^e^^^e^
IDlefendant describe Manhatta^a
“°°n--v: ?y h°"SeecSuld call her «nth.

“s^one and whethe plaCed an. Ht®9ptvlr

“P ' dant acknowledged that^hBr .^•^1*-
haesfe?g" 1B hdS.-^iepu'hased the >U 

^n.d hiving ac r.^'c forensic
Stat? thePiesence -H

_______ _____ Hate coux- - because-^—r-r^r^2e C"\ \
-------- im.ting Appella^e,1ThatjiOun2x^-;^tlrmedi|tg^^on KJ

3- XPert testified 9>

her wedding dres clP e ibed ^otx_jSsiB2. \
definition of ind»^22US2!^^^^< V

the-jiia^rSinOSXssss-- - ■- .
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Hon. William C. Meehan,

Tn • n t 'i five shots were wh-ind her right ear. In aii* -x close range’, behind ne y 
fired. [Fn_honar.

After ms final shot J A

reloading the gun. Juan sexz tempt to prevent him from 
(Djefendant fro^behlnd^ they moved g°“f*oor.
Iiv?ng“?om in?o ihe kitchen where they fe [D]efendant
Scoring to J-n, throughout^his^ M fron
said nothing. Final^d h yelled out for help, 
outside the house, and he yel

Lieutenant Alfred Schettino ^Sergeant
of Ridgefield Police l°’eg^2tcben where Juan was l?aning 
.Jose Brito,, rushed into^ his as to restr ax
over [DJefendant's bac an Defendant and Juan e
[D1efendanfs hands onthe gun, whi^wa^em^y, 
the ground and then " while the other offa . J ndant 
out of tDlefendant s hans "“^covered
2rs£mw“r:;d him his rights were the

uie*a: mngun fLe-shot revo 
same caliber as one y

[Vol- l/Da 29]
Brito suhseguently ^^ted^lefendant^own t^the^, 

EO11C[ ladvised^DlefeSant^f his rights in both^ng x 

' ““ "ith

to 2S-b) ; . „^ho ost scientific ■ y
In ihortj^^f-tasie^f^e^rensic^c^ . Jhe TasVjh^^a^ 

head ,execution

style) =

—----"7^ 7 Testing Juan's perjury1 drastically contrastifgiiows;
forensic e*PJ^

• dlpo2itedethere^ ^/^^shot  ̂w^hin

Y ES£dgSeTifi^_£a-rr—.li-i-—-s - f f-he-barreliiiSiaccu_j^-- - _ ..



room,

i of the ®er^ethl°station and
-ived at th^ 

fused to answer

----------- ------------- 'Zt with Petectivey^stlCT

s a:sgs&. \ Defendant s y^-^ipts and a Vol. £o£ Det. ^zii
1 , segment ,. <

J? analysxs.

, ._ fro BritOf LUJ According t 
at that.time. . otti -

Detective R°°®rsubse,quentlYa|“isea o:
S^tU inle|-aant mt he W «

SO that ue a advi»=“ en a neo.-.
[i thatsou

ba fin® and - ftnzilottl ■ Ms office a

[DlefenSant °t ough to!e£® he unaeISJalk to hi“ and 

ucs£ - -wiiiing toIna told anzilotti 
gave an

n headed to >- upon arri^a1t .
dentiary sables- could teU 
who he «a= ana efendant that

. Hone WilUae C.
ieqt an attorney aia not request

_ t/Da 30][Vol- I/Da his sfcory
„ after l^efendant -d-P-te

t 9:55 p-m- a£„ttl asked lD|e,“r refused. l£B-----
several Defendant, hove nty Prosecutor's
a formal sta Bergen c°atJark store

Detective ^^Sllance tape fa°th Gladys^ an 
Office secured tmSed to have Visits.o store 
tDlefendant cl pair had he . .
determined tna Gladys
that morning- determined at her

by [defendant ^^vea had bee 
•* n /ivanUBt.-1-



a'

tta^®^" -•
wpt a 9®

'-x tried tO that he 
himseir. u _

„»f aidant /’L.h Brito

^«“aaSec^%sr^e
hit him hat Belleving reached 
into a wal^ng him i h they
"San a-

yell® a, J KJJJ. »ys^aa the go"
"I wan„l ttiea to rel° 
that he the gall _ _
UlnselS- lstea tbatv honor he h that-

Sra“- '
) SVlottl a gat emen ^ttr ver Gladys

. corr^rtlculatr. irfiaelxW - ■— voiuntarl
\-----  in Par^7. that_his ___ ._ ••■ ' e-to h1S, ring

--Anzi^-°^'“ .'■ ' - n-• expits<^ .-iv su£tPn d 38O...J^-TT':' .^-permit has ana 3 .
—“T"" ^ catty *--'1999 a£u -^chased 3-' . .^4

- • ,;l?Pe£e^on P "
fiiinee;^-city ssiiS? - 

weapon3.

-> 1 imousiu

mined W

Hon= 
■■ati the 

ever since- he ope^ he 
explain33 • large sums o

:E,, S5® '^ iS!^1- „ ■
at all times. —l/Da 321

\ arove W ^BtS^S^^Vaaya 

^£e"aafron? and £XSuaed that organised bereas 
parked out £ „d e to th her P« hired. H
«® ’’'“tor her mother' m3ther hna a«a dJ had b^ Gladys b^ 

Cst“rtea9t° «SXa hlm^^Tant ^theAe .
lied t^nfront^et.^g terrr astsways invite^ 
K^tbat tU be ^ed the

°lnvltedCana..beJuraenSP£oll°«na AfterblS 
vas wonse. nOt touci boUse,
-- Ih^lnge entered t^ Dav^

. that
. «’s 9°f”rebead and be^ 

de of his | including hiinSelf-
manY peSs 9® «.^Seftndant 

tor his 3 stling- saw
start®3filing «''SI1juaI1 then 

f lighy- ePiied, 
- and he cJlltied 
X/Pa fasboot could sn 

that ne _
• 41 he 'aS^>, He 

at the 3% Us regueSt nat- ,.„r,nr nd- iiau

i a9ewfth' -



11.May

other

”ia<

• tor Ce: a petition
. h was denied 

whieM

a aS to the irmed as
Movantjti^ to these, Mov 

jersey Supreme Court,
10 September 2004. Stat.

; „ . tha folios.
------------------------t.s summery °bmrttebattery Of \ 

r r APPsllate ?Slt Garcia pess a s6_?)
X3 2 acknowledgetests- <22T 5 ' folloW.lng:
'N The . doctor al hological obmitted t.b® aized
■SQ stan.-1'.rd.'.scd ...... .ce>nrt/s. anylelA -

Gt. ^Jcal.testting-vaW^ion.. thanthreapiogrsphrcal

con'ol«^°“ 2 -movant, wherjas. .
.... ihtervie^.‘-:..^-rrr- -.  a

data. - ’____ -..■■■■ ..

’. * ' - . r Meehaa? P.^-s’Ce
’ ’* • 0®, <Llia® C.

" .' Defendant denied .
__^-Aaqe = ueh

• impending Gladys»„ . he knew of her J^ion of kxlUW 
ot that he y mtenti examined

• that he ever had  psychiatrist^hat, while
- r’v-ppnfisldf p. cond^ aGiiosabl-Dr. Daniel Green^ 2001 serlous dlagn

r^ia-Fendant on J suffering £r f the exam, n___ at the S !fSdant was not suit of.th disorder at .ng
glfatric rTKtXed and
Ivffering fr° ooting. He exp .fenaant e conseguentlyr 
t^Vtotal au^prcOTfused1' and “p^pieftl'menn^j^^g £rom 

S^eXv:
<Ua Afield was satisir st the iety and “ V iprs .D1.«;"S Ss -sSSJix.“t£»-
^th Gladys had en „,„chiatrist, tesu exajnlnatron

Dr. Azariah Eshkenasl, a ®aS^a"not sa“5-lon°°r 
a rebuttal wltne^ concluded^ha^^ rf the^eva^^, 
°f tDXehlaSic di=°td« rflng t°t“-mental st£l,lcalJ

- sr?s ?iS^a’fect-" 
Pecognr- ^nion,

Vol- I/Da 22-35, Per.-— ■

_ 3—16. 2004, P9=- Divi._...„ee the hppellate
direct apP1
Ication with the Bow 

the September Term on



Hcn»

. ■ , _ — T3 -T-StCo
. r- Meeh=°-'Af ~ Willie Ce

for

*

*■

L-

included

■ ,’ Question
11 '^Sed'

;.......

^-garcU- ■ 1 85

. Movant then ® 

, ! l/Da 165-1661, 
[Vol- i/v 
presently pending before 

l/Da 1671 -a an i»itia 

conviction xelw 

among these are

To proceed as

^rrS5^”“
Mzi^c?i36-2rto 137~5)

Vol- l/ja rifled mail
,,-rv 2005, bl waY .22 January . s

• -h the clerk and «> 
with tr , [vol- "

• a of- motion a notice °t
• p£ with append1 

tionl-briet «
■ . Tl/na 201 o

471-200; vol- ■
the foll°win9:

. 545 (2004);

fled on
filing
this' Court,

Verified pe
ef. Vol- l/Da

■e motions were

an indigent veriir—
file a first-amended.v

>n tO f ' ’ available
3f. or make a ea. t-ntn over.or . sUrvexliai 

—Srde»^aS^y — 
by a aefe" ate the services

^r- to compensau in
4 c Defender to teSti y

ST^d » expert a

r
, TeStiS22£

* for recw
■ ThiS motion inter 

for a new tria. a motion f°r
Ating °ther motlOIi 

requesting

ef proceedings-

... disqualify
LWede to disq

p J.S-C- n Meehan, ‘
1 of the H°n' WiUiaffi ■' ' ing papers with 

sal or . ttle moving r
; -iia to supple • eviaence and

upon newly discovered .

petition-nrxo
i +-he proses- To compel n ^^ing 

the °fo? Samlnatiom 
tape tor

. to compeVbiiity -
°£ an thereto.
connecti viction re.

. x.he post-convict
To stay the P

A1 prosecutor •
To compel

anda£Si--rr-7^w^- - _
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or
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s

Mr

He

.he Si

3Ti/ v 
to

foil0' 
(l-b)

County 
goKiici 
Richa*

in’s 
vis!
Lo*-

fezr 
s Oi

his 
victim
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mcover

hadj

ii

. Det

de±^^- -^5^-24). • 
caw him-, '

■ho me wnj=g_^—

for thegtesen^^i-.

. . I<3 p.o pjJlZllottiS J 
stated in his r< 
9-26-99: 
watchthe_S£Eg 
Hue he^aS-jS..1. - 
TvSTvi/DaJ^1.1 
(3-a-i) ~™Ah:Motti?

^>ec^ers (5T 128-9 to 

128-13)
„ Hrw-i-odv’ was rn

(2'd)c+-?^to you that he

he tOTkjSJS^-^^ 

about- ^^'vT/Da 1004, 
TooFto Vol. Y^^ti 
details inserter

(2-t» “ijeiMHsP2 khist- (ST 129-9’

to fcg.

(2-iP ■ l^JS
t didn't

Y5T93^22t° 93-2 J)

^^shac^euu^^-^e 
—(VO17'.

965 to-969)

- ,, -Mandant: I '

requestea d«attorney- . 
the Presence o
(21T 168-25)

nH nt' "You ask 
(2-d) ”<3e£en7al_p!^nt taken ■ 

, jng about as •
, violation of my „ 
; Snstitotio^l rigtts- 
’ {21T 169-3 to 169 4) .

: (2-d)I to ben^L§®^| 

i^rsSSSSep SSTTvarnfTS-

: pnotcgra^ WjJj^1103 

(21T 
trz-cTover r aus-t^-s __ .

^^4^7 HI/Da 509)



Hon/ William C. Meehan. P.J.S=C=

(3-a) "Question: So he poses 
a question to you that he 
wanted sone answers right?
(3-a) Answer: Correct, 
after agreeing to be 
interviewed, and he said 
'that would be fine, meaning 
taking me out of the cell 
tiecause I-d like scene 
answers. (5T 128-9 to 
128—13)

(5T 51-7 to 51-10)

At leasT6~timgs^tiiin
a periou ^--2:-----
v-it-hm-it exception, he.

; ^slno conversatirag. and
. ■ ‘SSSTThteiSterview room 

the'5 "No. The only
■ ! nnnversation- that took plage 

which

the presence of_his • • 
attorney/' <5T) 
51-107 2311 to 25-25)

was in than cexx^ 
he Initiated in the
or tne wax*- --- — ,to the council chamb^. tha„ 
became our interview room. 
(5T 153-24 to 154-2 .
(3-a-2) He (Anzilotti) 
Lknwledged thathe leag^

(5T 136-11 to 136-13)

(3-b) "Answer: After I 
type my report, the note- 
are discarded^

Qudstien:- -Destroyed them?

(3-b) Answer: Yes,threw 
them in thgLSgrtgcie^

Anzilotti'stestiwny:

After hiding the •
interrogation- recording 
tape and Det. Falotico’s

Anzilotti’s testimony.

(3-a-4) "defendant:. I 
requested numerous „
the presence of an attorney. 
(21T 168-25)
(3-a-5) "defendant: "You 
ask we about a stated* 
taken in violation of wy 
constitutional rights. 
(21T 169-3 to 169-4)



il

Q. 

Answer: Yes£toowthem

to him at

<ptthe Miranda forms ^2  
y i • i-i-o —hf'AJ (llQ

1 f
25

not signing? and ir o^- 
is volunteering the I m

(5T 136^-11 to 136-13)

(4-b) "Answer: After JE

Anz.f lloti' to sign^-date 
HI tine thosejggm^- .. .
^n perjury be more obvrgu~n.

.Hip®

a question to you that he 
wanted sane answers right?
(4-a) Answer: Correct,

(4-a) "Anzilloti: That s

Hbno William C= Meehan, P.J.S»C.

(5T 1.43-7 to 144-5)

answers. (5T 128-9 to 
128-13)

 

sign waivers?

(4-a) Answer. Ntog. T^e 

•was c-— _-- ——,the beginning or tne 
interview^8 
(5T- 144—1 to 144—5)
If he (Anzilotti) was not 
asking the defendaA_to  
r-inn, how come he is ggjg

  

(4-a) Anzelloti: Righty 
But they were not three
Instances where I'nijasking 
hTnijd-ll y°u sign it.
Is he's volunteering those 
I’m not signing it.. I. # 
ZSSdlSr^hyr ttenhesg^ 
I'm not signing^ __that_bZB2 
rf2^^Z(5Fl43=16to 
143-19)



■ __ y-,f-l,* pS

William C.

Thevic^X§^

of Juan
Ng. Rij

■?3a^-----
-Ssi-v----- TgZ^jThe
Garcia^JY i^Xted six

noth^X®-^
•VX/Da 11.43,-P^

Bet-^SSS-^^S^s

"yX-X^TIntervi^S
L ----- - T„4-Qr-vi eWS

.-, u-rc affidait’ (5 a) 
"Anzilotti-. S ^ r^rt

suo-t~j- t>y pet.
was_j£t^viH_---^-^CDUnty
SHg^^mce
^^2^° ■ 
Besser, ^^^J^veJSuarez

3S^---^737X^^teryig)£_ 
r®2§E==i^7--r=z ‘ (5-b)

to be.irs^L^etailed the ■ ’ 

^§t^T(vS7vi7^ii78 
to“Tl79), details are 
•Parted verbatim) ,
^T) "Det. Rich Besser 

4!™rt 9-28-99: j£

' z—^c-Hucr Anzilotty s. Contrasting testified that.
» Juan Ricart u

“ A. RS— ^et him.: But you M”? ^26-22-23)
• A. No-- '

’ (5-d) When he was as
* tF Hie groc^1 011 l: about the gj- ^agnt
• z->TTOTliHO OX _ _ _, -»x«51

: 'S55^r?2?"JanES". •: the first name

was.

infomted Det-
Mr* js-c" The • Suarez. <D lasted six 
relationshiptenninatec 
or seven yea1 g to 12 months 
approxima ^u^iadys Ricart 
ago- .(5^L4-

iz ■'•-7S=3==',‘

VI/ua

tTl179)
in ateolnte “"gJ^Sd 

SsSXhdSZ"' here to obtain
cxi other .so^

andto °btain ^o
: Sf^^y^cart^jt^ 
: istiS-^zr^iZar

26



Hon, William C. Meehan, PoJasaca

(5T 136-25 to 137-5)
Anzilotti’s testimony:

(6-a) "Defense:' Question. 
And that report was based 
solely on your knowledge ’ 
or was it based on a 
compilation of - many sources?
(6-a) Answer: No, this 
was my knowledge from the 
interview.
(6-b) Question: So your 
testimony is that you created 
that document, and didn’t 
get any help in creating 
that document?
Answer: Correct."
(6-c) Anzilotti’s report 
"He began dating Gladys 
Ricart approximately seven 
(7) years ago. (Vol. Hl/Da ’ 
512)

(6-d) "Gladys Ricart had 
since met James Preston, . 
Jr,” (See, Vol. VI/Da 1178 
to 1179)

and half after incident.
: (Vol. VI/Da 1144, details 
: inserts! verbatim) 
e>-

: Contrasting Anzilotty’s 
Juan Ricart was asked if

: he ever, net Preston:
- (6-d) "Q. Did you meet
: him? Answer. No"
: (14T 126-16-17)
: But you never met him.
: (6-d) Answer. No. .
: (14T 126-22-23)
»
: (6-d) "I knew the name.

. : I have not met the person. ”
: (14T 127-11)
: When. he was asked- about-
: the groom on the evening
: of the incident 9-26-99, 
: he did not even knew the 
: person last name, and was 
:only able to provide the 
: first name "James".
: (6-d) "Ricart: ."It was
: not my worry because when
: I first met him I knew him
: by his name not by the last
: name-" (14T 129-4 to 129-21)
• I

: (6-) Mr. Ricart informed
: Det. Suarez:
: "The relationship lasted
: six or seven years and •
:. terminated approximately
: 8 to 12 norths ago.-
:• Consequently, Juan is
: Anzilotti’s source for. A.
: relationship period. A
: (6-d) "Gladys Ricart had
: since met James Preston, Jr."
: (Vol. VI/Da 1178 to 1179) ' 

: Given above _Ricart's
: testimony, "Preston" 'last——---.. • 
s name and the "Jr. "_surdame - 
: must come firm-other,--■
s- sources;- end 'that Bergen -  -  
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Hon„ William Co beehan, P.J.S„CO
Movant then met Gladys Ricart in the Summer of 1992, 21T?19 16 

to 20o Ms? Ricart had come to the United States from the Dominican 
Republic in 1983 and became a naturalized citizen in 1989, 14T..93 

to 9-6.
Movant and Ms'. Ricart started dating and "soon it was kind 

ot obvious to us that" they "kind of belonged to each other." ■ 
211:20-11 to 13. Ms. Ricart introduced Movant to her sister, Yolanda 
Rosario [181:5-4 to 13] and her'brother Juan Ricart, because she 

"wanted [her brother's) approval. 141:94-19 to 95-9. :

By 1993, Ms. Ricart and Movant started to "perceive each 
other like a couple like husband and wife. 211.21-10 to 11. Wh 
Movant was selected as Grand Marshal of the . well known Dominican 
parade in New York City, it was Ms. Ricart as• his escort that 
accompanied him. 211:21-11 to 16. During this time, Ms. Ricart 
and Movant "decided to move into, the same household." 21T.22-20 
to 2. Ms. Ricart and her son Davis had moved from' the Bronx Into 
Movant'S hone located at 8410 Newkirk Avenue in North Bergen, New 
Jersey a residence where he was already living with his 
daughter. 20T:8-25 to 9-10; 21T:19,24 to 20-1; 22-14 to 23-12.

Ms. Ricart and Movant lived together for approximately two 
years and from 4993 through 1995. 141=123-19 to 124-1. During that 
time, they did "everything together from shopping to going to church 
to [evenJ the .finances." 21T:24-5 to 6. It was also in 1 that\ 
Ms. Ricart and Movant were having difficulties disciplining each 
others children. 211:27-17 to 15. Ms, Ricart" and.Davls Ricart then \ 

, i 4- a 'Elizabeth Avenue in Ridgefield,mnyed to a house located at .825. hlizau-ui  ...  .
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'. Hon. William C.. Meehan, P.J.S.C

STATEMENT OF FACTS
On 26 September 1999, on the day that Gladys Ricart was to c 

be married to one James Preston, defendant Agustin Garcia 
(hereinafter sometimes referred to as, Movant ), Ms. Ricart s 
boyfriend and common-law husband of seven plus years, shot an 
killed her in the living room of her home in Ridgefield, New Jersey.

Movant, Agustin Garcia, was born in 1952, in the Dominican 
Republic. 21T.-4-7 to 9. -Arriving in the United States .in 1977, 

■ from October 19.79 on,' he was employed as the Executive Director 
of the Asociaciones Domnicanas. 21T:7~24 to 8-1, 9 3 to 9 9.

Movant and his two brothers also operated a business m the 
Washington Heights area of New York City, originally doing business 

as unique Travel and Tax Service Corporation’, later known as 
Illusion. 21T.-11-11 to 23. As apart of Movant's duties being 
responsible for .handling cash as part of the business activ ' ,
he was also "deeply concerned"’about the rash shootings of local 
merchants. 21T:16-3to 10; .17-20 to 23. And it was specifically 
for those reasons that he applied for and received a weapons permit 
in'New York city. Movant then obtained two handguns. 211:16-21 

to 17-1..
It was while living in Puerto Rico that Movant engaged and 

....  in in 18. The married couplp-rhAn married Ms-. Lordes Lantugua.- 21T. . . - .
had'two children, naming Agustin Junior and Natlsa. 21T:10-1S; -<O 

’18-24 to 19-1. However, in the United States and by the Summer 
of .199.2.,. Movant and Mrs. Lordes were separated and in the Process 

 
 of receiving a divorce. 21T:-ter-14. 
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until the end of July. 17Ts30-1 to 3. At the end of July or the - 
beginning of August, Ms. Ricart had told Ms. Formato that Mr.
Preston and she were going to marry on 26 September and asked her 

to be the Maid of Honor. 18T; 120-2.5. to 121-11. At about the same 
time, Ms. Ricart also told Juan and Davis of the upcoming marriage 

date and also asked them to participate in the wedding ceremony.

14T:98-13 to 99-15; 18T:8-2 to 15.
Ms. Ricart, however, did not tell Movant that she had met 

and was planning to'marry Mr. Preston. Ms. Rosario testified that 

Movant had come over to her house at the beginning of July and 
said to Ms.. Rosario and her mother, that Mr. Preston was not a

■ good man for Gladys." 17T:23-21 to 29-10. At that moment, Ms. 
Rosario testified that her sister Ana had called and that in 
response to the telephone conversation, Ms. Rosario exclaimed to 
Ana, that "Gladys is getting married?" 17T:10-23 to 25; 15-4 to 
•18. Ms. Rosario also did not tell' the'police about this comment 
when she gave them a statement on 9 December. 17T.-35-14 to 15;
39-11 to 12. Just then, according to Ms. Rosario, Ms. Ricart arrived 

at house and was angry when she found Movant there. 17T:17-2 to 

18-24. / ■ ■

Movant testified that he had indeed saw Ms. Rosario and her 
mother after 12-August, however, they did not mention a Mr. Preston, 
nor did he overhear a conversation between Ms. Rosario and her 
sister,; Gladys . 21T: 62-20 to 63-5. Movant, did admit that he had 
engaged the services of a private detective to ..follow. Ms. Ricart.

17T:9-11 to 1 6

37
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Ricart had told Movant that she was going shopping on Sundaye 

21T:1O6~8 to 9= When Ms. Ricart entered her home, she found-Ms. 
Formato asleep and when she awoke after hearing her [18T:128-18 
to 129-4], Ms. Formato had■inquired as to "what took her so long;" 
when Ms. Ricart had-"said she bumped, into a friend." 18T:128-24 
to 129-12.

Movant returned to his house and went, to sleep and awoke 
around noon Sunday; 2lT:107-25 to 108—1; 108—13 to 18. That day
at 6:00 p.m., Movant was scheduled to participate in the opening
of the Hispanic Parade and Painters and Sculptors Exhibition in 
New York City. 19T:59-3 to 60-15.

On the morning of the wedding, Ms. Ricart and Ms. Formato 
awoke at 6:00 a.m. and decorated the outside-of the house. 
18T:129-13 to 130-15. At 9:00 a.,m., they both left to go to a-beauty 

. parlor in New York City where Ms. Ricart's bridesmaids were also 
having their hair done. 18T:130-17 to 131-12.

Around 2:00 p.m., Juan Ricart had then brought all eight 
bridesmaids from.the beauty parlor to Ms. Ricart's house to get 
dressed . for the wedding. 14T:100-16 to 101—15; 15T:24-3 to 27-24. 
And by that time, several friends and family members had gathered 
at the house, as well as the still photographer, videographer and
the three limousines that were hired by Ms. Ricart. 14T:101-16
to 102-25; 15.T:27-25 to 28-3. $ V-7

■ .' . At around .3:30’p.m. , 'Mcivant started-his drive' into New York 
City for the event when he then remembered that he had to pick
up his telephone organizer at his private office_lo.cated--at~1249
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TFGAL ARGUMENT
POINT I

U.S. V.

48  

interests of justice requires 

federal Courts

defendant have
Gambone,

decision"
aff‘d, 314

 
466 (7th Cir.

'a deprivation of constitutional
1QR9) Or, wnere mere ua= - ---- ■
iyby.< .. . S7n P SUPO. 1558 (S.,D.,’right’ affecting'the trial. 670

„ ee'd ' 853 F 2d 81S (11thCir. 1988)(government
Fla. 1987), judgment aff_d, 853._^----- .... .

cnious as- to violate a defendant s Fifth
misconduct may be so egr g~ - ^versal

.l-ahts) Any error that would require reversal
Amendment- due'process^righ^l^. V. ... .. 

MOVANT' S MOTION FOR A NEW. ^*^L BASED^JPON
' b^”t“ ~ce being • 

OFFERED^IS^MATERIAL, NOT MERELY 
OR CUMULATIVE, WAS DISCOVERED AS A RESULT OF

■

The New Jersey Bules of Court, 3:20-1 provides that:'
"The trial Judge - ““JX^J^inllrSt 

the- defendant a new tri 1 if q without a Jury,
of justice1. If trial ^was f, . for a new trial,the judge may, on’defendant^ take additional testimony vacate the judgment entered Jake^, dge
and direct the entry^of a ^heyverdict of the jury 
shall not, 2°weve5' the’evidence unless, having as against the weight nnn,+linit;v of the jury to pass 
given due regard to the opp nesses, it clearly and 
upon the credibility of t was a manifest denial
convincingly appears th 
of justice under the law.

a defendant's motion for a new trial may be granted if the 
such relief. N.J.Ct.R^ 3:20-1, The

have interpreted the "Interest of Justice" standard 
new trial were the substantial- rights of the 
been Jeopardised by errors or omissions during trial.

167'F.Supp.2d 803 (E.D. Pa. 2001),
nj sen (F D. Pa. 2001) and supplemented, 180 FASupE^d 660 (E.D. .

, - n S v. Kuzniar, 881 F.2dF._3d 163 (3rd Cir. 2003); U.S. v. ----
Or, where there has been a



454 (10th Cir.
to overcome on 
newly discovered evidence,

. jwi. William Co Meenan, 

j with fawot and -*-s granted only' ^covered evidence, it-js-regarded »xth . .
„ o v Mi, 759 F.2d 404 (5th Car. -BBS), 

with great caution. O^S^-V^A—<
v, Seago, 930 402, 32

■——B g ve Wi 1 sonf 767 F 2d (10th Cir.« 1 985) z U-b^-V— -----1991); U.S, v. Sutton, 767 F^a I
894 F.2d 1245 (11th Cir. 1990). The
to support the grant of a new trial

•‘ to the issue of guilt or innocence.
(2d Cir. 1984); tbS^v^JJgalder 861

Cherek, 734

newly discovered evidence needed 
must be .material and go directly 
U.S, v. pukes, -727 34
F,2fl- 802 (5th Cir. 1988);

. n q 771 F.2d F.2d 1248 (7th Cir. 1984); Lewis_v^U^. . ----
federal standards, in. order 1985). Under prevailing federal

. .a, based upon the ground of- a motion for a- new trial based
, f-aken into account four factors must be taken in

(2)

Diaz, 922

507

as follows: ■ . evidenCe relied
(1) on •::tiSp?:ct,fne“iyh2i-°v“ed’that is' discovere°

• after trial.
The motion must allege t^l^rn^f^^evidence was 

on the part of the
defendant.

, i.i.-a+* on a newThe evidence must^e^of^uch^na ur^ [Z£_233, that

i^va-sri^, 7991?
E.2d^9FT2Tcir. 1990), U^_—(5th Cir. 1992), 79^0? T

- ■• •Seago/.-.?'304 ' F 26 (7th Cir.^991), Ux^—2 (g ££ . 
-• •?rq^\v-.. Mazzanti-, 92b Kuiczyk, 931 J '

• •-■93T Fi2d 486 .(8th^i^_e9 } 1 °2d ^76 (10th Cir. .°^~~Reese
'’Cir /3S9T); 8F.2d-9T.1. (H-th-CiF. 1990), -------

Espjjiosa^Hern^^,. 82 (D.C. Cir. 1 continued.?.£-Lfry ■
.. .57T£72a>4. 2Pgd^Ra_Si---...... „ . m
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' Hono William C= Meenanf -

, lhaf the newry 
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"SSSn/oit^e vote 

24 1 o An exception the defendant j_mony and the
exists, however, w inoluded fJ1J®tof the falsehood.

have tat”m ° ■ .

disclose evidence both favorable 

The prosecution's failure to^ including

cused and material to e reguires that

toent evidence, violates due P °(5th

trial be granted. ,45 (7th Cir.
Cnite^^^y^l-' R.^id^e^ <8th

'■ - 800 J\2d 772' 21 FS r 1989)'?
g F.2d 452 (9th Cir.

' n S v. Endicott,. 8&a £-- - q„ttoh, 767
Cir. 1986)7 ' i986);

-7oq p 2d 682 (9th trial ■789 S?d a motion £or a new
■ ,-npu cir. 1985). m dec . adverse,26. (10th coort must consider th .

arising from this -situation, s assesswent in =
■ effBct of the nondisclosure, the .ifficult?

the totality of the-oircuestand wha .

■ of' reconstructing how the been
, ve occurred had no

outcomes may s. 667,'1O5 S
a u s 473 2iS-

disclosed. ----- .
43l,.1O5 (1985); and ^ee, Sa-—

'J

'.-51-  

. . . 370 11 u P —
24 iev California ^What_Constiiu£||

Royle—aen ly, Illi-—Feder

. Procedure^. ^7^ 1233 (6th_Cl£i_19
■ 25g s vTStodda^, | .~T984)

• ■■73H2nTS!B'

. ir90, 108
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of a new

U.S..,

newly

. that is cumulative or 9°es 
does not

■t 302 F.2d 95. (8th Cir. 1962).
to impeach

ordinarily warrant the grant
352 U.S. 1, 77 SaCt^.1. 1 k 

discovered evidence s

. r _52_

U.S^v^

newly 
1970); UJ1 
cir. 1957)Reno_v2_JUS^

. with’the
motions for a new trial where
demonstrate unavailability or
prior to trial. tKS^_v---
PSV^ma--309^561
. a„„o. 53 (D. D.C. 1960), judaSSSt

In.accord
' - standard, courts have denied

the defendant has failed to
the evidence 

inability to discover
333 (9th Cir. 1991);

952 F.2d
’ nnm n S v. Ward/ 182 
1990); -----

n Q17 (D.C. Cir. aff’d/ 281 F^d 917
ts have denied new trial motions based on 

1960) . likewise, cour exercise of due ...
, • H-ilitv to demonstrate

5i.tfie/defendet^.in£lt’-!r .. ;^^ , ■ - the-purpled new evidW®;, 
tn an effort to discover 1968):

- diligence m an_ rts~ 388 F.2d 646 (2d Ci „ _
Lerna, supra;JU_r— __ LewisJ/i-IliSi' 771

r 2d- 509 (5th Cir. 1971,. ----- -
Crane± 445 £x£_

F sup^ 626 (D.PX 198O)»- •
1980); Udb^-B22illa- 50 “ " the new evidence would .

. These requirements -

be admissible at the new^ tria^ statements);. .

19 Tlie failure to satisfy
—9M 91 ‘TLZ Lnlalofanotion. ^ 

any part of the test woul 98, (11th Cir. 1939).

^eed, 887 1398; ------: a motion- regarding
x. i, c the burden of proof . The defendant has th 263 (1st cir.

tt s ^. Trainor/ 4ZJ —
discovered evidence, - 948F.2d 116 (3d

3. „ S v-McCuriX' 240 £-—~ 
v.jukes, s"Pr ' - ------- TrTZTclr. 1965); jriJS

■ 340 F.2d 307 <5th Cir‘ 
Ne„ly discovered evidence 
the credibility of a witness
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ontinely finny motions seeking
„n., ni r 1985). Courts routine y

F._2d 454 (10th Cl . evidence where it is clearne„ly discovered evidenc -
about that evidence at the ti
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In NafflejA-IlllllSU, 360
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U S95 F 2d 231/ 241 (5th States_Vr Barhamz 595 F---
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(2)

(3)
86,

v.
N.J.

must
State v.

Hon. w-i 11 iam C„ Meehan, P.J.S.C.

See
1.21 (1982); State v. Bey, 161 N^J

530 U.S. 1245,

\ to‘show that the newly discovered evidences
was discovered after the trial and was not discoverable , 
by reasonable diligence at the time of trial,

' Is material to the issue and not merely cumulative, 
impeaching or contradictory; and .
would probably change the jury's verdict (if a new trial 
were granted).
also, State v. Carter .[Rubin, Carter IV]., 91 N^J 

233, 287 (1999), cert. den.

120 5.Ct. 2693, 147 L.Ed.2d 964 (2000).
The evidence necessary to support a new trial is that the

newly discovered evidence must be material, must be discov 
after the trial'and not reasonably discoverable prior thereto, 
and must be of a nature as to probably change the jury’s verdict.

v. Carter [Rubin, Carter_IIl, 35 3!4. Accord, State
Casey, 157 N.J. Super■_ 311 (App. Div. 1978), certify den^

,, , . i-hat- such evidence must be material,490 (1 979) (.reiterating that sucn
must not have been-reasonably discoverable before the trial and 

also have a capacity to have affected the result). See also,
Sanduci, 167 N.J. Snper^ 503 (App. Div. 1979), certify 

aen 82 N.J. 263 (1979); State^v^ouwa^, 193 133 (App.
P1V. 1984),.SSEtlfid^ «^ ^0 (1984); ^t^^- «1
N.J. Super. 586 (App. Div. 1987)., eertifi den^ ” ° 3^ 300- (198f”' 
state v. Bngel, 249 N.J. Super^ 336 (App. Div. 1991), certif 
.130 N.J. 393 (1992); state v. Robinson, 253 N.J. Super^. 346 (App

v.Div;) J-bertif^ 'dan.-130 ^21. « !’532) • ...
i s hearsay inadmissible under the.-.If the-proffered evidence is n- y . ...

. , aqe.prts that its admission isrules of-^&denc:e-yeu-defendant- a—
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WiHSiS^-' ■ . ouch motions.■'7777996). • -t. for making sucn
568 is no time H®1 ' f newly

There is . ground or
, 20-2 provides that: based o lY®t^ ■on . .
3:2 ..K motion for a “ be made at any^ motion only olalI11

' -thEl

SI1! based on. anyo°t^a?pg oft^lW^ay period. ■ .

atter “threat fi*®3 dUrl . nt has submxtte 
time 3 lrst requirement, parateiy bound

tcation along wit11 fey hlIU to cause 
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Hon. HilUan C. Meehan,

9q June 2000/

.. rW”-»/" r bO-06‘1368-1 ^ns^on?rary to H^jli^ieaseMt,
IlUinb®^- ja^rrr’A^ HlUTClS^r t j~ -uV|Q ~ : “Z"p'*Tv7O •One: ■'fJr^^S^he^rovisions of th^^TsiSTjoSHtT^'eS,

■ and -!^e2CM3-7.2 and for unla»g_P^ee

fc^reeH rrr»^C°“SS posi^HSn-o? ««P®C”56^, contrary to -x-a-^^g

welfare of chii

28 • t /hereinafter, "Movant"),

••.. A„ - verific:tti:n;na ■ 
of full age, in lieu captloned matter and
SayS! 1. ■! an the Movant infct contained therein.^ .

^"^^pSsently ““^rersSy nePartnenteOfrisoni 
of the commissioned to.ty/^aSf Streets, Trenton, 
“st"compound, Two Right// 
Mercer County, New

the: cei■ given
to make the whole o- - :

16. 
was that

' 'nst the Movant,-
The- essence'of^the^tate;: .

^“reSenoe/ or^\rriesmaids »ho along

S” - -
by the wedding vx 
the daya ; .

i_qt-,c5 wedding
tion of the vid®ogr^aS admitted

51' AtwhrChashowed°the aaual/S S- ^itted 
-StSen-' P^a S * wedding

■ th^“«' r^anscrlpt.of the. audio port

■■■' - ■’ • -• '• - ' nf Aqustin
.. ~ • . read the certi^CJe1inapproPriats"
urgedj2^lun,e ft »°Pldnnluaeac.herein.

... on_- to D0"A\ - '-"'-'-Z



Suarez

ay

room a 
follows in

Hon. Willi® C. Meehan, MAC.

.duced by Peeecuve
HU gxj-~~ .prepared by Det

could yon 
ay..• •• Ay' 
God I

videotape was also pro alsO admi
admitted into eviden 
The audio transcrip 
fulls

lTWO SlS?’: Ay,
(Three gunshots) ay^ ay.^-"“““T ;
ao this? Ay, ^you have d— 
AGUSTIN, h°” ““WJ------- -

■ ■ -G^ic ‘̂ ■
. a.GARCIA: Let »e go, 

j.rICART: no!
A.GARCIA: ’Let me go, 

J.RICART: No!
A GARCIA: For God s A J.RICART: No! 
A.GARCIA: I ^ve to 

J.RICART: No!
a.GARCIA: bet me 9 gUStin!J.RICART: No, no A9 1£,
- oarCIA-. I have to Kii„R-GRE5.RICAM: No) ne kill myself!

I need (in En9^’ from the living ^°°hat resemble
■ appear to be m residence. ° t, can be hearKitchen ar^.«„“ln jgOSWN’® P°cketl' 

bulleSM??? shit! (in English-)
' Recording Ends

+ + + +

AGUSTIN, how 
_/ a?' done this? My 

to'kiH myself now! ( 
Hurry! Hurry!

because I have to kil
o T have to kill myself 1 

because I nave
sake, letme go!

V.
, a +-hat there

,ts is summation demonstrated,
62. The State, wedding vx e_ prior to the

- ^a^^^struggl-^itH -Saer^^ie-^a ■
-= .^hooting. ;ag uged tty , e, fo ,
- Sn S"gSAh^o?^ -sSnt^n. .

to"ttke'his own lifj ® ‘ sald: ' nl
' summation, the Prosecute ^boutyat ■
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tSi-'^^rosteh^ -,-i 
t^b® acc. agart 4= bouncea Y^na 
Davi i urOughi .ana go trough here - 
the way 
him

area, 
■ Juan

shots.'

+ + + +
pointsby

scrape . to y°u neopj-'' ~ v^r-e. n'=i ' 
— -iaqe ked by the PQp back h®Qil kinds 

□ken gtass ^,ve g< 
the Pla° qrown_E^

JAsSs^SZS-^ 
tHEi-S2^ 

reloadi
roavedhtsj 

have_ES----- ;

+ + +
vedothersj:

■ he

' s

60

•Ft-er the ■ , and whenafte 
, .he trial ano been

' ^elusion o£ Edicts and 1 « neWspaPer . rOl
53 • ^turned ifcs 9Si lt°via statements that fished 

jury haa,r a faoiW- ”®” interview in^eIfollowing:
son^"?concerning Reporter- the M
nrtid6 C? = newspaper -AUror i .qnS oihttmade to a y . tor si onc
in 26^2214^-^' the, vi^ tWe=, Viewed.

'7TT<sissiJ222xL---377^r£i^ 'wetiiS------
knoc£J=iE----Tqih^r]r_^^ \summation J

■ r«i“" ■ 1
— 64. .It: was^. jufbr/ ^ seconds ,

the comment of -dding vid been £ o£ nume done

d inch'a way aJnting. I. ^t?’ °£‘ ’ T 'in sUca the shooti y lb;Lii.ty. _ orior to tn the,cr.e-
.. so aS t° er£ '
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Vli

haye__sa.



Hon. Willi® C. M®*®-

+

61

and the jury.

The left-colvSh'ls an ur

mVC?elf DaviS and 
it- and battery upon. .Y. of the 

concerning th^assault^^^ the gedibill^ had also .

—4 f“

CreS^llo-
+ + +

-, in lieU, four years later aa£ se counsel m
97. Nearly ?oa£ Jr guestingdefe^.® services 

of letters repeatedlyproyislon of expe ... 

Sr^rieas^ th\ehS"rrtlficahon;

Station

55?„”riots and review of 3 certain suspect. to
« “ wo wedding VCR ’ideocas^ of two V® 

rovided ocassettes wer® C°R the state, two VCR vldeO^attes produced by the utor 
Oe«iin'coepos«e vWounsel and maintained W ? tly made Provided to defense couns^^^^^ been^d vldeotape.
Schwanwede and has professional f Forfsnsic copies an
from the source orrg to. have been mao etentiOn.
“• vcBe2eth:asOprovided for W^/Lam examination o 
°ne ’m! L a translation and ^“h_wrU

ses
~= £■“ ":= ?s:-s.« s:‘s;:: sss&s- —

. These, two .coaPa............ . -_,.>n,raTlVB TRMU^S^    ... .

orison of the two -rt-

- —r avalanche 
--- counsel make

• and hu pert servi-v^ weddilig 
of the £ly informed

?InX a^ t° ' 
uxa- —_ forensic expe • ■ 

the payment^f^^ several^

ci-nAut Allen, Stuar Sherman
^o’perform^an^ 

videotape. \^t?ugg'le between '• 
------q a sl

1 dele of the trialveral se-;

transcripts and re almddinqevCR1videocassenu|= -
newspaper had. weddmg vck „nnias of two

100. I pro
Allen. .These t-
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Bon. KUH® C- B8°ten'

. l. of wedding V1 sented Transcri^y_state' PreS& ■
^_jSi_attriaii—— ” "

.. _wsecuto£» The

of ''■•"■■;:>s designations tor^ ....... Rrcart, l«
Forensic“g^oia; designs t by Det. He®16

to a-Ricart- £OT tr»g^socut® to
' ■> » to the right 1=?^^ Sve been cM®5

“ ^rart- '
^rS^tions OB have been

• rsmertJsJESSi0®Datea

jnterna\LUW^ ___________
4-12-06^_------------- ’

■ S®KJ « in® 31001

■ 00:00.00 cctwg

[feaale voices a»

Oh. TOICE: tin Bngliehl nW

we'I?E^B vSS'z: W*, n® that th<
...what?? Gracy??

"• MALE ^^'2: NO, but..

Ok, YoU 
-Go ahead. 
OICE: -I -ha^ -- 
;tSn it 0X1 • . r, Turn xt o^«

00:1 [^md of a thud, sound Of door •

little girl, put • 

it... ICS 1: obh, hold it, hold , 

xt” [ cross-talk] deeper voice) ; 

- [unintelli9^lsl gO^9 ... .

■ ?i^.[cross-talk]. yQU finished.-
60 ahead. here.Don’t worry.^fe, no H9111- •..

pEeffii
This one.--_ ,

....-• . . mme yoiCEJ;
pJMALE VOICE
^dk-voice 1



Hon. William C

00:59.06 ,
[sound of door opening]
MALE VOICE 1: Let s go. .[cross-talk of females chattin

...dance-
MALE VOICE 1: No, no. OK.
[sound of door opening again]

. Female voice: Always smiling. 
male VOICE 1: The flower. . 
[cross-talk]

mhi s one?? This one 

If that's possible- 

Yes, Ok. Don't worry.

130

MALE VOICE 1: A smile.
FEMALE VOICE: Smiling.
male VOICE 1: Next one. Next. 
female voice: ok.SvOICEl: Next, don't work too 

b^^FEMALE; ’ Ma, ma ,ma... what?
J^VOICEM: Go next to her, to 

her‘E^Al£°VOICE: More, more there, 
that's it. Right

possible, don't worry.
FEMALE VOICE:

on??MALE VOICE 1 :
FEMALE: Yeah.
MALE VOICE 1 §

Go ahead. Go girl
MALE' VOICE 1: ok, go ahead

JSTSoia 1: A sale-

 __63_

A.GRRCIA: t51urrY-,,!Urii1?S1rmreble

(interrupting!.-

^'SSkT: ••■tand lfc °ver"’
A GARCIA: No.MALE VOICE 1: Next. Go, .go.
;[surprised] It's
[mi?SLE9WICE: [in fear] Aaah

01 S2[sound of 1st., shot] ’
■ [sound of 2nd®-shot]

..... [screams]  ...... • -■

(Two gunshots) 
J.RICART: Ay> ay



Hon® William C., Meehan,

01s27»05 >.■>[sound of 3rd. shot.J ' °
[sound of 4th. shot] •

• [sound of 5tho shot] • °
[screams] . °A.GARCIA: Ay, ay, ay. [screams] Ay,, 

ay, ay. My love. Ay, ay, aaaaay. Ay, . 
ay, ay. I had to.. .ay, ay....

J.RICART: What have you done?.
A.GARCIA: Ay, ay, ay _ 
J.RICART: [unintelligibleJ

■ A.GARCIA: No, [screaming], No. •
No. ...J.RICART: By God, I vail

A.GARCIA: NO. No.
J.RICART: I will kill you...

[unintelligible] T.ql„09-
A.GARCIA: No. Nd. Nd. Lilly-- . 

[phonetic] No. No. [sounds' of pushing 
person on’floor]

J.RICART: fuck, I will.
[unintelligible]

A.GARCIA: Lilly [phonetic] Nd. No. 
T.-i 1 lyl ! [phonetic]. No. No. .

(Three gunshots)
J.RICART: Ay, ay, ay.... 

AGUSTIN, how could you do this? Ay, 
Ay, AGUSTIN, my ’God’ 
x,; “uid have done
this? My God!

A.GARCIA: I have to kill myself 
now! (IA).

J.RICART: NO, ■ AGUST
Let myA.GARCIA

Ay!J.RICART:
go, because I

go!

have to kill myself.
J.RICART: No! ' . ■A.GARCIA: Let me go, because-1 

have to kill myself!
J.RICART: No! ’ 'A.GARCIA: For God s sake, let 

me go!J.RICABT: No! ■ ' -A.GARCIA: I have to kill myself.
■ J.RICART: No!
A.GARCIA: Let me
J.RICART: No, no
A.GARCIA: I have to kill myself-
J.RICART: No!- ■A.GARCIA: Damn it! let me kill

U/M: Oh shit’! ’ ’ (Ih’ English.)

64

female voice: Ay, ho. Ay, no.
A.GARCIA: Ay, ay no.
U/F: (Scream.) •
KALE VOICE 5: Oh shit. -~
A.GARCIAr.Ayi.. I love you, Lilly

“YSe“ racaa-: AGUSTIN! Ay no! AGOSTINI 
AGUSTIN!- AGOSTINI.I need (in English) 
help! Oh AGUSTIN! AGUSTIN! Ay.
(They appear to be moving frcm the ivim STarea to the kitchen area • . 
o^thl residence. Sounds that resemble 
SlSts jingling (in AGOSTIN's pocket) ,

[sound of A.GARCIA being taken out] 
A.GARCIA: Help me. No. No. Help me. 

Ay. Ay, ay, ay. [screaming] Ay, no.



"D T S■ C, Meehan —

+ + + +

Vlli 
in this matter, 
25 witnesses^TS?at!’s disc^ryie 
-luminous-_^pretrialconn=eltbe 

n 4,500 
an average 

_ --f! oT*7 and

[phonetic] Jie aUral record «s
[Whereupon, tn 

concluded. 1 tape recording
[Whereupon, th
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knowing ano t Rfcart. Ttie ho translate slanteo
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my assertions of
■^-.h-ilitY thatbias against

. srss*investigate tn that^ willful
- - t that ^rUening.

with physica^ tQ ensure that I w. indiCtment. This  
evidence in orde contained l11-^ JnS; taken .pretrial .
the most severe-ch Government s..^^ pressing a derenso^.

' belief is.-has , deorive at.t°?\r15X-..-.r.addition, while
in attempting -coP-n manslaughter. In • were mistaken _ 
of passion- P^Y°^prOsecutor mentioned a^nfffiy3erf by Davis^ 
the-witnesses, ana ? that an assault up ■_ 
£ their assumed teller -hat 

Hon. WllliM C. Meeten, P.J.S.C.

193 Stuart Allen ofIno. U’ln^ed -e^-the even
and members of his supply111? a . ,„e alongthe new ing^tion^ -U f the wedding vldeotape^a^. 
report of the.i_ in support of of the copy
with documentary evi expert examination^ as well

2-SES =S S r recorded,in professionhe Court granting se .
expectation is base f i^lary services,
ths pending ^^^^dultion of physical eg^nC|* believe that 
compulsion -^pro due t infer" a new trial, ■
it -is extremely l^ely t_a_^ evid and me by.
it will be P°ss1^ pborating the illfof“attranllated evidence other witnesses cor repudiating the traps a
Stuart Allen conclusively^ Qf ™^°e£dence,
Det. Guares and th in 1ight oi^the lves, and

Eti:rtU^p^
-tn, Kr:r£la^^ apart
TthSr^elXlrations;covered evidence «4«r^°ev“«1S

125 The newly ox= , that I strongiy■ quch a character tnau i first-degree .motion is of such acguittal of myself o
• would result m . murder. ' T Spent hours
knowing -and PUJP th trial of this cas , ts126. Prior to tne researching ^ heactively ‘invoived diloivery, ^/to^of competence
.consisting o attorneys’ then presume ^gating the 

• profession for P^p°^t°Uerous hours
in the legal y case. I spent +_.nnq offactual aspects or tn 
attempting not only t^

• innocence, yet aJ-
government w.J 
me or some r
Our 1-- -whatsoever ot any 
at trial. It was



Hon. William C. Meehan. P°J°S’C°

and Juan might allow me to pressj '
Cncraediblern.yetSaei SsSmony, or atleas e .
-- passion from the iury^n^ anS vengefu «y •

diSngfXbpos?-5hootSaudible .

clear from the new evidence gle and producing a fa
nortions of the pre-shooting st |9 ernment and some of

. in mind in order to press  .
in the indictment: diligence. In my wildest .

127.. I exercised due oil y .fale that one of the imagination I would not think pcs ce4 faise -physical
Government’s witnesses c°^fchgiven modern science with 

' eVsStetoA?idfoIa|etSlnd audible ^ordings^i^wo. fcs '

i:^hSt

, ^-r the fact brought to my , after my trial anabeen, for r tpaH by me shortly xrnnr secondsa newspaper article read oy ‘ counted four secoii
SSr^enterS thh: Sf^athe “^^stigation 
Sot been for that article and y discovered gat

^r^te^specifically
to convict of the most sever and as a pe (
intended to commit *tS t^disSharge his weapon^ ot er \

shooting to obtain the weapon and * The result of M
' fh Ume by - shooting me wlth. ^tending killer andto kill me jjj as an inuenaxiiy massacre

the tampering had intent upon domin1^- 9 to protect
attempted se^a^haiun_vengeful man. whom s° j^f inPwhat .

^eaitatsa

.and correspondences disclose,^

St IssSe with OPD argued appecr.pts ,n order to^^ . .-

effort was



• ' Hono William CL Meehan, P.J.S.CL
■ i-T-fal and pressed private attorneys that ^ “̂^guest with my analysis 

' n£i^^
support.”wh2enthe“eguest was “^“^^r^ssod the issue

a petition for Pos^"c°trated with ray efforts to qbtain
;iSic5 P?“I& Spirt 
ihem^f

- 'retaining the audibility exp
1• 4—5• 19-20; 24; 47-52,

. • Garcia, PP- 4

and youtape..

an

95-100.

In addition, 
.discover how the jury 
by .alerting the Office 
seconds" issue. First, 
that "If YoU watch the 

[tjhere isn* 
struggle wi-

' Tier lo?l-ers attempting tnMovant wrote numerous - letters 
received a copy of the wedding videotape 

, of tbe public Defender of the -missing
. ■ r in his summation commented the prosecutor in m

count the seconds.., - ■
. it to have happened [the pre-shooting 

t enough time for it to na
, safid] it did[.J” At t e- -ith ■ Juan Ricart the way he sa[id]

. w_s provided with an articl.- t-T-ial Movant was pr<-jvj. conclusion of the trial, . substance of '
, Motrcsnaoer containing the suupublished in The^ecord_News2aB_

• The juror related:interview with a juror. • f
"The jury searched the video’ tape for signs

r self[-Jdefense, jt -verinterviewed using
C in slow motion, said the fcwQ Mississippi^^

a watch and counting • Garcia’s knock a th
^>..;.they; timed. th^..idt^ryal^be^^^^|.^^ s^ ^^ ^^|re^ jg^^^^

'’and the first shot. attacked and r- P t-hat."wasn't enough time for (any) of that,
■hhe juror, 'we .tried, uu . . . . ----

the prosecutor'.s comments .during his-
It wasbased-upon t . interview of a juror, .

- "'sumiffation and-primarlly the newspaper J ;

that Movant



Hon. William C. I4eehan, P.J.S.C

seconds1' were in fact missing from the juror's copy of the wedding 
videotape for the copy Movant was given by the prosecutor, had 
in fact contained the sufficient amount of "time for him to be 
attacked and respond"., Cert- at p.23-24.

Movant began his investigation by first writing to Yvette 
Kyles,. Assistant Deputy Public Defender of the-Appellate Section 
on 17 April 2002 and made the allegation that "It should be 
indicated that given the fact that the. prosecutor's office went 
out of boundaries fabricating testimony and tampering, with 
evidence" that "drastic steps" needed to be taken in order to 
preserve the wedding videotape evidence. Cert, at p.25. On 11 
May' 2002, Movant followed that letter by writing Ms. Kyles posing 
•relevant questions as .to ,"[w]as the tape handled correctly by
[the] Prosecutor" pointing out that:

"any accurate tape, should have revealed the struggle 
that took place upon me entering the house, if such evidence 
was not in the tape it will be a clear indication that the 
Prosecutor tampered with the evidence, and [it] should be 
challenged accordingly."

Cert, at p.26. . ' V

Unfortunately-, Counsel Kyles did not respond to Movant's C 
correspondence. - '

On 20 August 2002, Movant.then received.a letter from the 
•Intake Unit informing him that the office was currently awaiting 
the trial transcripts. Cert, at p.26. Movant then, on 8.October 
2002 advised Counsel Kyles'that he wanted to’ be provided with 
a copy of the trial transcripts■in order to develop the-missing 
seconds issue. Cert. p.27. ..Unfortunately, Counsel Kyles, did not
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Tina as to'whether she was Movant puzzling .
then, to [Movant].11 Nevertheless, an an .

Movant confirmed his receipt

respond to Movant1 s correspond by the Intake Onit '

On 13 October 2002, Movant , lscrlpts to

' i a not provide copiesthat the- office would * tp

him and that he could only o . repreSent him. Cert-’
. hat would be designated to rep

assigned attorney that fchat
=Hr>nt 6 November 2UUZr. at p.27, -on or about fc0 represent hlra on

** whs assig
one Evelyn F. G - requested transcripts would be
the direct appeal and that . p.2?.28. .

' forwarded to hiin along with counse . ,

On 28 November

Counsel Garcia wrote 
' -permitted to provide

. panuary 2003 letter to' Coupsei Carets,
of the transcripts and bbgan a. lengt y 

consisting of seven letters outlining t « .

review. Cert, at p.2! 3 • connsel Garcia was on
ihe last letter —^^0^- 2003, 

Maroh 2003 [Cert, at^p.31],^ counsels, one Edward

retained the services appeaI. Beglnning

. Jerejian, Esquire, in or correspondence
■ Mgust 2003,-Mdvantabeg.n " ^inist3gat^ of the ^l-  ̂

- counsel Jerejian, in par , desire te.^. .■
■ "^sS_leage of .tho .saln. '

.... an expert with 'regard -
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.appeal. In a. posh-apt—
’ section, Movant appris.• Defender, Appellate
' , » issue and attributed the 

"missing seconds .
■ „<= ineffective assistance

= +- -trial as one of ineii-e issue at trial a
+-7 0 04 Movant requested ' ,at p.34-35. On 23 August 2004, M .

. case files including th- 
to' forward to him, hi

to the Public Defender at- p.36. Movant mailed
• +inn relief, which receipt was for post-conviction rel

Ingrid.Yurcheno
Unit in a letter

Appellate Division denied Movant's 

ial letter to Helen Godby, Assistant Pullin 

ised counsel of the 
failure to raise the 

of counsel. Cert, 
of Counsel Jerejian 
transcripts. Cert, 

his initial petition 
acknowledged by

 ,' r post-Conviction Relief .
, Deputy public Defender,  . -

7005 to John Byra, Assista
dated 9 June 2005, to

- " CoUnty Courthouse. Cert, at p.3
-=+- -the Bergen couniyManager at th Hth th- court a motion ■

. e;r> filed with tn-
, pn or about 9 May 20°5^“ proylding Denise Cobham, Deputy 

expert ancillary ^uf S August 2003, Counsel .
public Defender w JablonsXl, Esquire was
yurchenco advised Movant that . ,

, +-ha PCR proceedings.
assigned to present ham ooraised Counsel Jablonski,

14 June 2005, Movant apprai. Beginning 14 Jun p.39-41], and
‘ j J [CSirt* 3u -r

in part, of the "missing secon that the motion
j 1S November zuuo,' in a letter dated 1 „ the tria! court. {

.. . • ■ or-t' services was pendi g  .... ..: -fir'ancillary expert • .  ■ -^'^vant ^s- informed.,....... •.
- nn 1 December zuuo, .cert, at p.44. However, representatxon

=n could no longer provio . .
that Counsel Jablon January 2006, Counsel

i „ 11 Orr or.rabouuon hlsrbehaH. Cert, at P;;- ’ ■
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o4 2—45o
Counsel Paul s

P*48‘ ' +-hat there were• ’ from the expert that tn
” aXse copy as againrtrthe.. -

■ ;-seconds" .from th „uuror's ;
at least -> summation a . . ,, ,^sSue,h»t the "missing seconds ..

learned that the

' not
,,bnf’s comments in Prosecutor

. H^A--finding, Movant 
■ admihuc:^

and Movant
, +-he "missing • outlining- the

Kenski was provide3

e between February-March
of the aforementioned 

videotape that Movant

/that one Mich-1 Paul, 
Yurchenco advised Movan roceedings

' d.to represent him in the PCR P 
assigned to r . letternn.f3 January 2006 with a 1 
responded on 13 □ ..

-as" issue and advising tha 
seconds x

„v of Movant's'documents, 
with many or

• Qn 30 January 2006,'
- St for specific reasons :

PS and the need for an documents an
„ f at least two videotapes, and of at r .

= -Ffar four years. Then, when after
, der the assigned attorneys 

Defender, ui
r-4-pd by numerous on direct, supported by 

. imngcripts, all 
analysis of 

videotapes 

Movant had

Movant responded to 
as to why Movant needed certain ~ 

i expert analysis
at p.46-47. - ■

of endeavoring to -urge the P-ub
he privately retained counsel . 

■spondence and,has own
■ „ the*subject wedding

■ all towards having
r nuary-February of 2006,■

, between Janna y
expertly analyse ,. - . „f. nally.. raised . •

, . +- his family hadbeen advised that hi cert. .

funds in order to re ai . .___March 2-006,

• +* was sometime- - at p. 47-48- And, it was s .
■ that Movant retained the^ervlees^^

• °° tO “aly". -* 'the copy P-vi-d to defense

*had ln his'Possession -  and translatio
trtal; and from which a draft rep 

produced. Celt, at 

□pdn — 

any "missing’ s
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as to
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tt to say, 

the discos

the translation-trans,

produced a Spanish to

purposeful murder.

. writing C°“sel PaU1'

videotape-
in a series of

the so-1 
wedding videotape a 

the juror,
• was-further 
knowledge of the's 

in essence — 

when in 

in fact 
testing

. Hon. William
■ ■ the investigation, for

issue arising from quarez had
was not the only x» . Det. Dennis

^^^rniiscript predominantly
• r ocrript fof uh H 

EngUSh . their understanding -
follow along m ’

f the wedding vide content of tn 
o fully argued supr will he more f Yas win v . ,

conviction of Knowing
that Movant then began .

. nh of the wedding ^vered content ot

suggesting

with the jury fast one with
+-hat he- hadthe juror that

1 ated -that further
Movant also relate ,

. ..^a-incr videotap

i Paul 'and Movant
. +-Wpen counsel Paui.lettert out to describe, for counsel how 

4Bay 2006, Movant. set^^in oopy.ofthe

called missing seconds prosecutor and
■ . - end given the comment their

• me. given to the gury . .
the wedding video P jurors of-th in order to deprive the 3.  

tampered with further .
n with Juan Ricart an 

truggl6 wi
t- had tried to pull a

-,e that Movant ha
his testimony he tried to

had a struggle with duan.
net needed to he performed on

EngliSii
b .. the aural and oral cox of what tne

_„,=aled. That transcript/

the origm*-1-
, ' fcoWards proving

■ • Dufy’s wedding videouap . ' re_tampe: 
and that copy of th had been tampered a

- ,uslvely that all tape, copies. . 7
:■ ■ conclusively .

• cert, at' p.52-65. ‘ . ■ Moyant rejoine .„ - on or about 28 August 2006, .
. Thereafte-, . ,-public nefende. :t ...

- .hir^u®l«ith.the our-
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Paul became
and required furthe

a petition for

•for a new trial. Movant .

to both counsel Paul and

in the compilatr°n of
SsiStin9in £or Parent

t cert, at P-68-77; 84"95' 
report. Ceru

of the new transcript to

at p.77-781, despite Movant's .

further expert.testing .and

ervices, or which his

of this court in a series

' sen.
• ' Ulary services. Cert, at p.SS

nt for needed and further anc . L to the Public
^ '^■s^ltted metalled application.. 

<□. Movant hao. . .
6 ’ ^csarv services.
Defender for these nee fchat counsel

ana “ “S a9S1 ■ f ths new translation 
„ t-he use of the

“Clear " before pursuing the claim whether on 
nation before P notion

oost-conviction relief...
■' a serle3 of correspondence

then began . rffoft to
the audibility expert 1

of the new evidence and toWar s f,further funds
___ Qchinq the 

the final report, --
Of a final draft of

. counsel Paul simply 

of his PCR

requesting 
the expert's 
attached a copy 
brief . [Cert 

, for more argument 
repeated urgmgsts for payment of these ancillary 
request . ht to the attention

■ was even broug . _concern was ev . Cert- at P-79-8*- ■
t correspondence to Your Hon - . ... mOre ,

allof Movant's, efforts .—1 esolved .
Grven all o question co ■

fully set forth in his Certification

UOW is namely - *>e Move cas£

was exercised in the effort^ * s;

Tender the tiite oonstrarnts. 1 ti* statement alone.^..

-.-■.eiosihg statement to the gury „ ■

would have alerted Movant
..nad^^t and extension--.....
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their copy 

a' fact not

trial motion test requires the

.. not totally exhaustive or
Garcia's certification would ,

mterpre . listened to the tape and con
article of the 3uror „ ± seconds" of

indeed had contained missl
- - •,fid until well after*the trial

fully realized unu_
* albllity expert.had reported 

concluded whereas the audibilx f
j on the defense copy

were no missing seconds on

exercise of. "reasonable .diligence,
If believed, Mr. <=’a

superhuman effort.
to satisfy the standard. . reasonable

SU" * ,s a more fundamental reason why a r
Moreover, there . isno that the

diligence determination.should s an tape'sexamination
'- the results of the videotape

information at. issue, t 'iavelo^ until well after
was newly discovered since i^^ qfflcers *
.Movant's trial- This due Pt trial, would*not even

. ..ln this media saturated . ?t -thence that could later J
; remotely think of tampering wl . that is

■ ■ easily be tested and proved, tamp . .

precisel^hat had oopurred.ln^— ’

t submits that the prosecutor's isolated
— Hele' Int to alert him towards the need of
comment alone was insur

e ■ ,wide inferences in ' y three defense

permissible comment was recogn—s. 
counsel's in their decision not^g

Moreover, one would be hard -ay the newspaper
. ^^bAtion of the wedding v • _ _„hfirtned that

the struggle/ 
had been 
that there 
aipss/’this
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:t4rial in the context of a
■ sin.pl/beca^ .it nay be ^st in

■ .r —it, 
■ The-more Import^b^^f11'^

■ ■'nr-lative o'r- impeaching. s
- 5'merely' cumulat . , - no pompa'

- • /evidence - is. clearly fa

these circuui.
inapplicable 

be held to
' ■ Movant now turns to an

^-^lotion-transcription on

impeaching or 
as N.J, at 314- 
materiality of the

• — some bearing

es, 306 N^^-Super^ 

j V. Div- of-JSSj^2

(App. piV. ^>>-.The -

Hr. Garcia and Juan Ricart,.

evidence/, if

assessment

the outcome
n -r test is whether the evidence 

of the Carter tesu 
and not merely cumulative,

■ V. carter, supra, 
to the

- Hon. William C. ®ehan, P.J--'-

■ ' hnva Movant has respectfully
Under the circumstances above, . funder

„ of the Carter analysis.
satisfied the first prong - .

tances the first prong shou should
And at the very least an evidentiary

.c reasonable diny^ 
further.explore the issue- of thfe neW

of Movant's trial. Th- 
material

second prong 

to the issue 

.contradictory 
. I,ftle doubt as outset, there is lit have s ■ i fact's are those that nav• evidence.."Material fact 

j 11 ^tate’ v. Henr 
claims being advanced.  ■■

•  d 997) (quoting Korostyns
531 (App- Div. 19.9/KQ

" nf 266 N^uper^ 549/ 555, 
-Enforcement, 2bb ------

. s and the o'rar statements of, 
conduct of and un 

rho new evidence, W- as contained in the 

and must be considered- ma er . —- adoissible.
-  in Movant's trial, would certainly

reason to consider such evidence an 
newly discovered evi. ,
terms of impeachment- evidence.

Sgther the new evidence-«s- 

ubmits that the- new 
parable ■ evidence

sin.pl/beca%255e
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was owel““ 
is lt “merely" 

as used in th® 

or cumulative, 

make a 
306 N.Ja

foment evidence 

.the meaning as to 
' evidence was 

rinvq 180 Nri StateJ^J^-' 
nieed, this analysis

exculpatory evidence, es 

33, «^1194' 10 ' 
306 m2x^BBSrx at H3‘

• material may be that that is materia 
, of the witnessesissue or -u 
Id. at 534. As a . 
critical-issue,- is 

evidence pr1 
whether it is

■ ThiS approach to unnexs^- ,
■titute "merely impeaching not constitute 

by .the high court in

‘ As the court recogr- . third prongs
essentially ^rges the il CUInUlative" or 
- hiding therefore, msn^ -

Reaching > or ^ntradictory. , „ araluhtion Of the ■ -

■fy'the grant of a new 1 jury'verdict. There,justify ^e . . have on n 3ury.
such evide—e 

..  probanl-e-imt- .

• • Bdn/Willi^ '
■ . lv IS impeaching, y* the question

Wai- It positive Reaching,-
iapeachlngl Evidence applications,
context of newly discov orflnarlly .

nf a "quality [thatJ. .ls evidence of a . ^^^^Jjenries, supra, ■ 
■difference in the jury s supra, 91

guger>_ at 53! ^^npaaohlng" has.teen . .

at 114). «-• Qf W ; ning venality Of non-dlsclosed-

■bo the test. concerning u^_
’held analogous to th ------- ■

" '^TZiZinrles, supra,
Bdald 215 <19 ' . „uithheld evidence
Dnaer the Brady, stan ,

which impeaches a »1 clal."
H credibility•is crU ', . -u^iitv-and creuxw .reliabil Y . the ’

„ the Henries court conclude
( result, t discovered]

whether the additional (new. y .
«acted the outcome, rega

■Obably would have a . eviaence.“ & •t.” ’
, characterised as impea?  or does ' .

expressly adopted
,71/ ,38-92 (2004).
i discovered evidence . of newly discov
of the.Carter test
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• During —
• court inf

that was prod'-- 
that' was given to

audio?
MRTHE COURT 

the audio <

use during deii^x
- played or the jury, the 

that they would he given a
i lv the following exchange

—---- ■   ' x. raiied to testify
29Detective'Dennis Sujrez “|u“ted to the contents o 

- tEial. Rather,.Defense noun el^PDet. Suarez. ■ 
translation-transcript pro . . when inquired^

■ ^T'whe^thi'coS^I0^ "uS^de^Hned, as
S Reading Videotape, th - '

£°11OWS: s— -“^onor,^^ -°Uer. -

SoSS^he^^raudlo^thi^tape. the 
going to have tn......... .... sr-.il Sils

■SCSWWH®*'1’* s“porter, *> *“£3*"-tO ‘
—The' courr. a-0*',

Mr/sCHWANWEDE: No^

1T:26-23 to 27"8-^gX_

c Meehan, P»J-S=C Hon. Wilxa-aro
' 29 Ana lt was this transcript

that was produced by Det. Suarez. .

that' was given to the -r their
j the trial, once the videotape P 

a the petit members tn=■ court informed the pe 
e 39 specifically, transcript for their use.

T*d like occurred: • . time, [y]our Honor,
. ' 1IMR. scHWANWEDE: At teil the jury is ' •

• to plaV™aS?eihe only thing I -nt to te^, certain words 
' ' ■ thereT“ “S^ertain Portionsgcf it the^ 

Skcb are W^^rtsSript counsel agreeisl vldBO. This 
werll give y UJ_aJ rnhst's after you vi y time in• ”=-- -“ 
“deo'you can <So so.  . . , •

’ • . (video played.) • .
’ 11 -take

’ and Gentlemen of the j^r^ W|ead them
TrS: ^ran^rthose t —

a short recess.
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•' siAKP OF TIME STUDY

To begin? ^t

r Meehanf ±-oJ.S.C.
Hon, Willie C. neeu^ 

r of closing
You'll have them at the e evidenceo Leave 

in the jury “°”;re part of the you copies.

SSTE&.u ~~ loses -
16t:180-6 to -10. ,h lafclons.transcripts

to the content or Mov-ant shall ..
Inst that of pet.

rts The first part Seals with

tU° 1B being omitted from
o£ the struggle being

• ■ -eh the oral statements made
iatter -part deals with the

and Movant.. ■

OOiOO.QO- COLUD33Y
n-rf vnTCE 1" One morez oMATE VOJAE -u-a-H-inQ 1[fenale voices chatting

background  o more.
MALE VOICE 1- £
EB,ME1 ^‘ifey can coma mnow
VOICE,.!: ok‘ in y ... i~~:-

oki-- .1- fin English] now.. • •TEM£r£; VOICE. Lm^y
• we’i-e.-'go^ ye3b now.■ pem^le VOICE Z. -■■ . •• -

'^t’vnTCE 1 • MJr Gracy??.

jemmb TOK® 1-.-KO--—r.

X’  t the transcript produced 

ls recalled below tha
. ntains nearly one minute and twen y 

by Mr. Allen contain , ,he sounds of gunfire that .Pet .

[1:24.141 of oontent prior period
had speciously omitted from his . 

intbe forensic transcript follows: .

'in turning

produced by Mr*
deal with their contents in 

. the statements and evidenc 

. the jury copy. The
by Mr- Juan Ricart

• m
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troubling f°r

a time 
by Movant

be left in 
summations 
transcript 
memory and

16Ti176-18

•When-

the jury rooin- 
ahd allowed for .

so as they would

Hom William C. MeenanP = 

. -  Short recess, rearrange . if you Wish to- S minutes though-

to 177-2-/177-11 to -15. jllrors then
■ ■ Videotape was played the 3Ury'

after the v»de° counsel engaged
□nd the court and defense; retired to the -jury room and

in the-following, colloquy:. ,, the jury out, adjourn .
■'THE COURT: We're ^"^to cal confer.ence unsx e.

or the day- » deregxan,^you^^ lieutenant?^ x
You're not going lust so the teco /-ir.iv make. ■ MR/ this tape.- I will cerJa“ly0St out -
the lieutenant e i summation. I Watimes I want to
extensive use of xttwo or three grthTthings. I want to/“^/whS^^ ---

' certainl^plsjC-kS--^—p^~t^nscri£x: prepare the -.SBan2^h_dj^23|^^ t /think everything
■j know the lie Aneaks for rtselr- „ transcript and the t P P dQne on. SUmmati .

. l6T:1 77-24. to 178-24. • tobe adjourned or the day.
When the jury was call . .

., . the members that,- with
. fche Court instructed the me

transcript, that this document should 
That instruction was given before the. 
the jury to review the content of the 
have wrongly committed its COntent^

. defense counsel's summation. This was wrongful-■ <5

defense counsel's summation .would . apart - X

.... ..Ito ^ont 'transcribed by C
, tape n.Hvxxi’y

from the version,. testified-to-
period sufficient -to evidence - < -- -

' The-Cdurt^truS^-40110”1
■— ; ■ ■ ■-■• please don't discuss th- - fa.nscrlpts,};sE

" ’'TH? Twatc^n^hlng-about it. bea«t« ......
a-ivoris, [or] watcn-? -=-- •



voice)

Smiling-

? .ma. - • viiat? .

Ok. Don't wocry.

background]
3k, go aue®-*- : What do you need.

No, little 91X1, p* ; 

lfc-VOICE 1: »h- toialt' 1X13 •

[cross-talkl next her, to
MALE VOICE 1-

No, not there. there, ■’f^LE "VOICE: More,'^re tn, 
b's it- Bight

00:59.0^ floor opening]

[cross-tax^
■ ■ ‘IS'voicb 1 '

b^pghings.
^LcSS-talk] finished.

MALE VOICE 1 -2'yO
Don’t w?^r*r0SE- i have no light here 

female voice •
•htth it on»This one.- • it on. ■

made VOICE i - iVU-
FEMALE VOICE: Turn.h t>s*is hot .^VOlCET-no, that si-

°ne?? 0116pEMALtj
on?? -r-. unTfE 1* H that's possible- 

mate VOICE i - 
FEMALE: Yean-

Go aSS J2 '
....

FEMALE VOICE 
i®LE VOICE 1 
FEf^ALE VOICE 
MALE VOICE 1 
FEMALE. VOICE 
MALE voice 1



Hon. wllMam C.

[cross-talk]

01:24.14

More

"Ok,

specif ically / 
was punched in 
slammed into a

A.GARS^^^ more
■——

7ou_doins2. it oyer^^.
—---
go, go.-——^^"77 Next. Go, g

aq-51 (emphasis added). • it isCert. at ^-49 . = 1 plated portion ganeral-Y. .
• Discussing the above tran . ed ln Mr. Alien's 

„ o( the.oral statements oo 
clear that non  Suarez's

pears in that .  testified that he •
it is recalled that Movan cQnsequence■was '

the face by Davis Ricart an actually

wall/ Here, «. — -eals .

opened anh Movant is heara saying ■ ■ 

eeting" when an unknown male 
his greeting .

• u ri" suggesting that 
you finishea , sugg

■ n at the time of t, ■ th. door opening at tn
fter Movant is heard 

rturrea at oo:18ri9. construea
. • -■ .. tone -that wr- ... •. , • ,,e

to be drawn is . tba .

■ .ud-io consistent with 

pnnched.in the face.

that he was “going i" 

confronts him by saying, 
presumably been Davis. Sere, 
.■thud" occurrea at_«««:’’• 
speaking in » unintiiligiM 
turned speech, -obvious cone 
soundofthethua^.-sf- y 
^■s^-sSnOny^thea..^

, door being °Pe- o a thud. Sound -of d° was a "[sound of a 
fter the dopr was being 

i.UnT'OP ttcl LA •
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-,r whom said ■ 
. Had the jury

that there was

the prosecutor gained that 

happen the way Movant said 
at least with that commit, 

a, Buch in an- interview with .
rn the truth Of the matter 

known tne ux
enough tine for the

■ hanges between Movant and Juan 
exchange
,4 MH tv would not have 

whereas unfortunately 
all of Movant's trial .

lt his speech suggesting
■ ■ . a result, nrs

“al a d as a result of the punch
that he was dared as

alteration, and there
. to have occurred, Movant's oreei^^ 

bY .the content of or

the 'jury «y have right 

testimony. - . ■ there ,,;ere approximately more
,M Mr. Allen has evidencethe aoor being - '

than 41 seconds from the soun befcra the beginning .
‘ .opened, then being opened -two the .

■ exchanges between ■ Movant an. the door
door is heard opening - - -that guan 

opened for a third time soon^ .ordered to a

■ confronted an injured an over o
. over, presumably his briefcase <3

- him, as: folio-- ■ [unifiielligiblel. cod® here.... ■ J X

' ^telllglblaJ1—® n , .what, you doi-ng?^ _
[uninteiJ—9 • r-int-erruptingJ ° •j.RICAMhJinter It 

J.RICARTS =.=nan 
.A,GARCIA: No. _ .. .

slammed against a 
difficuity speaking, 

to his face.
' OT- as indicated above, Moreoveras

there was not enough time for It * 

it did; the jury seemingly agreeing 

with.respect to the juror - 
newspaper’ reporter, na 

disclosed to the jury
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Juan

II

in

(Two gunshots)

•; how could you7 ®

ay, ay.
ay, ay

shot] 
shot] 
shot]

Hon. William C.

+ + + +

female voice: [surprised! « 

^fearl Mah

aaaaay. M' 
. ay»■> » ’

' done??

to -the

Movant

that of Det

This discuss-ion 

with the shooting

. • Allen'.s

follows:

> -door opened • 

first shots were 

coBls un-accounted 

copy 9iven to 

amount of time tor

ay, -• " •
Ay, ay, could you have don-
Ay, AGWsrn*,,^ t

„+-d in conneu actual events an

_ to part II of' Mr‘ 
turns to

Suarez, as

■ Sand of.2nd. shot!
[screams]

01527.05
[sound01

. [sound of
■■■ ' ’■ [ sound of

noW turns

 m doing so,. 
H •

__ SOn • tO

01:24.14 t4 e for the aW
was sufficient t.unie

Clearly, there. ■ . • e the •
. have occurred. From the 

and Movant to have the
rapproximately

tbe second time (aPP 25 =e
■ ’ m n 051, there exist .

fired [01=2 . . on ana the videotape
for Det. Suarez's translate

■. - more, than a s
deliberating 3»o - - ■ wj.th Movanc.

Fnr at least a half-r
juan to go f°r ,a

3rd.
4th.
5th.

Ay,’ ’ay, .aV- [£

My love. Ay, 
. i had to.. ■ • *ay

^GARCIA: Ay, a}, J ^ie] 
J.RICARI: .
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, I tew to kill nyseli

. Let my torfs 9°- BtoW-

me got No!

No. No- H^P 116

Tape
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[sound of A.
•A.GARCIA: Ht 

Ay- Ay, ay, ay.

[Whereupon, 
concluded.]

[Whereupon^

JXlluy Sutlej ». «□.
i [phonetic]. No. NO.

Cert, at P-63-65'

0/M: Oh shit! (in English.)

A.GARC 
. now! (IA)?No.

J.

VOICE: Ay, »■ ”■
A. GARCIA: Ay, ay T^- 
n/F: (Scream.)

jIrICART: No! ’
A.GARCEA: ist nego-

J-racS:A.GARCIA: I nave
j^RICART:' No! t Kii
A.GARCLA: Dam it! leu

nyself! arrisTIN1 Ay no! AGUSTIN!
J.RICART: • ^®ST^- Y ^^h) 

AGOSTINI Jggg] AGOSTINI Ay! . 
help! from the
(They appear to kitchen area­
living room arj resemble
Of the r^ld?^*(?n aGOSTIN's pocket) 
bullets gmgling (in a

OGARCIAS No, [screaming]. No. 

.rICART: By Cod, I wi11 

j SL^’kin you.;.'

W. [sounds of post 

worson cn floor] ----
.' r.o4- me QO, because I A GARCIA: Let me y /.

have to kill myself!
J.RICART: No. because IA GARCIA: let me go, paca

have to kill nyselfl ‘
■ J.RICART: Ho. let
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’ if-
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scripts are 

What had . ’ ’ 

which

Garcia for
presumably

slaughter,-

a year ^g°’/ 

When reviewing the 

blush one can not escape 
diametrically opposed to 

been said by the people
'.Allen's, transcript.^ 1

1V1J- «

- fnr the woman out of love ior tn
'■ ; h-, Det.' Snares, oan

version by Det. .
, a cold hearted act 

shooter was . of murder-s
• the often quoted cr

committing the
Det_. Suarez's translation 

he even loved Ms. Ricart, 

«wn [screaithe evidence of No, L

the stand, he n® never '
■ ' i”1 when Garcia came, r sa:uK * dress

. ohnut- passion, aW her inanything abou^P ny llfe.
She was uh 
snapped- . .

P® Append^, Vol. IV, Da •

given Movant' s-

“ neSdea °r connection with a crir®.^na
hand and i argute?

' 1 . hotter evident " -

See.,..*:., .
Given

._,_v not have, nee' they may ---
n-icavt from,the s 

Ms. R-G:1~ 

happensd OVS?

W William C.

-Dts side-by-side* 
two transcripts

i-hat both trans an observation that
. the content or wua 

, nt-her m tne
eaC . T the context in
on the tape. Moreove,.

read reveals an ^ 

tbathe?ad?ust h attbe.

not help yet not .
onrl xnteirc H -r bent on-revenge and .

wot once in

• p, tp>d with saying that 
was Movant attri u . t •

. the Mien transcript, . 
Compared.-agarns 16ve for .

and admissions o. - 
iamlngl, so. So. ,UW’
in numerous phrases o „

Tilly Aaaaah- • . .
»AV. I love you,

- -bhe *specifical y, the neyssaper
moneiurorsi towards Mr.

ported that iurors wer 1D

expression of love for Ms provocation) ma
_-^1nnLal-2 **-.heir'^slderatiouof .

aS follows*-
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that
gaining possession

+- co that Juan Movant so. 
kill you" and-
it was Movant

Suarez attru—
„ i” "No, no, Agustin.
NO1 ' . .s translation, hx.n ripf Suarez^ .H^- -.• q that m Dec. o .

bhat'resemble bullets 
.Sounds tha

This portion _o

sp.eciii’-'0-?' J • 

phrases, Det.
"Not'”, "Nol"/
without mentioning 
overheard the 
.^tjs's pocket) cai-

Here, after „
bo kill myself now I / "I have to m 

nr.pt me ana twice thS phrase, ,
i» "For God s 

and, ’’Let me go- '
' . "Damn itl Let m

’ ' . . Hon. Willie C’-Me2haJ2f J“S^'

than to have the passionate 
-iurv to hear, nna Havingof passion tor ehe ln3tant q£ £he shooting.

-this evidence —- plea negotiatlons as the
position with the State an pre^ striking, Mr. A -

evidence n „.„o saved others iron a
reveals that Suan was not jury.

possible shooting by Mora ' to take the
- Ihe allen translation reveals ua .

could exact reveals1 on translation revea
•it ” The Allen■■t- X «nl- to t hlm ’from

struggling Pith Juan .
f ths firearm and using it agarnst . * .

°f . •■ . as suggested above, tha

as tor Det. SnareS is paying his-P-t

■ translation reveal.‘ his horror and try- °

ln -a murder-suicade. - dMing his s
■ ' from shooting himser , . .phrases-,prevent .Movant fro. attribu.ted with the P. .

the shootlng’, Movant nurryl'1-,
"het my hands go. Hurry

T have to kill Wself‘ ' 
go, because I haY- .

„r> i ” and more 
sake, let me go-

„lf.« in Answer to- these 
shillmyselr. ■ &G0ST..."
as to Juan the phrases, .

• - 33V - It can not go«o Finally, iL y
He himself

jingliug^in
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the video ^era

■ -e and-
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trans 1?

Supra, 1.

While the 

._ -lation_in connection 

circumstantial,-w® 

.X. 195 - when .-ell

Hon. WUll® C. WaeMn,

certainty, 
to change the 
the Suarez <

_ it W.cio strong, lx-_

roofs are to

State's < 

with the

and is °£ sUOh 
possessed, to 
fa

could not ana' should not
sounds could not

the' far' corner c-

adduced trial have

•alleys 

was in 

evidence

the kitchen

jingling in

cu ^-t-i'on can

thinking- •

. m sum’,’ ■

his prevention

• of the’ fi

drived Hovant of evidence 

paSSioh-pr°TOCation 

have affected the jury 

.the'Jtao« «« loading

neW evidence would have

nm'.- the evidence

of letting Juan ? 

rm. the Saurez trans earm;
' • la.ount to a murder-s- 

tending to 

manslaughter. This

s verdict. This 

for evidence o. 

effectively ne
. ■ rt Worma kosari° and nay 

.••art Davis Ricart,
JUa° ' ' ' relying upon, an
the prosecutor from. .
of Det' Saurez;

trial, that it

StateV^aS’

includin'? Xjf

be given any cre^
hate been heard because u« 

a the videotapeof the living room and
both Movant and Juan --

. ,It is not possible to hear 
at thistle. froffl the video camera.

a pocket two rooms suarez'S «i
h 'attributed to more of Det 

only he attri- .

L- struggle in 

bullets

This

■ fc.s passion towards Ks^icart 
of Movant .s P oontrol

+- "his revenge ny y
:Xa „ts that did not

• . ’ n-F statements unIlatlon of . outj
- .suicide beang play . ■

ort a conviction f<* 
support anee would probably 
new. evidence w

•nially true, since is especially
Dn from Movant. The 
aa the testimony of 

have precluded 
hearsay translation 
,a context of this ..

un—sworn
• in thecaluDert

, . t ■ _____not ababrlity
197, the capacity

ntilizlt^case m UuXJ-x '
-videotape, although
far from .:over«helmng, -

bs taken into
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related.
it

„„ w-ir-'sni C. wesL^r-----
XlOllc

■ prtS Tt is DOt with°Ut 
lay experts. - .

cutor went over Det. Suarez s start Prosecutor
.;. n nictures of portions with his showing P 

final items in his
translation depict

the defenSe witnesses ana 
' sjgnlfloanee.that the Ass: 

translation in connection 
• +-h? iury as one. of ■ the videotape to

. ■ ' arguing that the pictures and
summation, argui g 
^wasevldenoeOf— 

first-degree knowrng and^ the

the’PiOn Zty -—.estate should 
a verdict of gu ■ a noe and demean its
to."walk away" fro* lts eT1 S ' that-he has met the Carter test 

.Movant respectfully submi- s . ln a somewhat
AS Judge Barme 

for newly discovered evidence.

context (concerning MA evi rffinaUty. However, the

• Xtetlon ^^Vn^t P--V?hCa°tBVpostec;nvieetlon- .

SVte/on that snkject. wejere provide one last ave.^,

tJ J-S S-Ute." • .
°Ls no more than seek - 200.5) (citing,

359 z ' 

Last, the court in in
in recognizing tne p rat 409, wrote.m r • r-. (

.. 33.,^^ at-137, as follow^
■ • ”IU additi?n-z Ji-served by ^^delcribed ns false, $

justice system ^ ^ Uty whether d-|^?v^22Ki^^ 135 
3on evidence to stand -

’ ^r°V?n °8 5^ 637 ^2d.l255 J ‘ - forth

■ ' a^nre of the .newly aiSCO\_Given the nauure. 01

of ’the

Suarez

intending to

suggesting from

jury should returi

not now be permitted
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new

• Hon,
wha^-„nire more IniorBia---

,houia the court req hearingherein above? shoul eV1aentrary
has been set forth, tha a to subpoena’ wetnesses.

ahouxa be Prnntea
M the alternative., th . ■
. • K...d on newly alsnovered _

/
/■ / '
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PUBLIC EXPERT r eoTAI>E:. . . . . .
SERVICES/-.- -. qrjgINAL- WEDDlN . thE‘ JURX- . '' • ’
productions^ was? S|NT mto^ geaN?ed ' 

. and-that, Vffi CO^ A STAY:/ .should .. .. . v _. .

-•• -. Ju: ALL.:RESPECTS-O . .. ^.. n-ders-'; • Mbvant seeks .
'. - ’ ' . ”otioriJ this--.Court for-, seyera ...- - . -• fco

,. ■- Movant-motio . ..... . .. :^lic-Defender; (. OPP ) . -
’an orde^ compelling: the. 0^1^ o _ se^ces- .

—-ft—- ■
“ ““ “ *"7“*. «...
Ho«nt-ipborroratos. v . /'I ' lrth "herein at lenSth, ■ ■ ■■

■y^ifsane were more fully/® . . iamily .had--caused " .

■■■ ■

J certifleatio - continue,Aae naditionei tuna, to c .

cert, atp.,> «°- !'!OV

tha OSD to-#a*e payment f

■^ea.oi the^aiMIity ^ert. , 
. :: . t be compensated for

.aibillty/exp,^ be.: ■ . ..
work in translating 
turned over, to Defense

Lv diseased below, 
over f°r

that, was 
X* 'which

With-
' to. retain th® servicaX ot V?

in PointT aM Movant's c

■'' ' is-no longer able t<however;-as .. . * servlces
Witt the -audibility erpe. •

an Oider' compelling
‘ therefore seeks- an. ■ • ■
’ -additional.and necessary servrc . .

f the wedding-ceremony ...
a ■ the copy of aaaitionj - s. Bore-;fully -
- Counsels Prior to- . to-turn

- Hovant-has filed a . Tiaeotape
the expert.'a eramlnati.o . .

-) • h in professi°n?1 f°rma •------ -vcR--format =
3 produced m pid . . „ 4n. standard consumer V^l
_A . -iT-ri'tt'°d to the. jury.■ was siibmxuu- ...-•. . t
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« ’ ' ' . ’ - Co Meehan,
ilC£L«»

’ . nt the follow ”otiOnS t0 “mPel thS '
Should this CO.3. ‘ copy now ln ths

original we-aung ceremony Yi necessary for’the audibility
custody ot the State, it -U .
expert to examine those video tapes, P 

in this court tor testimony- ■ ,
■ ’ Movant has reasons that there

j: the OPD •
■ thls motion to compel paynen ■ . -

Point X adequately demons^

proyen through the audl^tape. turned over to . ■
that the copy of the Having ,
-the —se, had teen. produce,
-.the oral portions oi . a oonvlction of ■

: tnooins and purposeful murder * passion/provo=atibn .
•aence favorable to- Movant s d .

evidence •J- . •

manslaughter. ’ ' Soppression of favorable .
Equally, as the-tampering^ cop-es

had occurred asserts that additions!
of the wedding ceremony vi . . suppression with regar
etldeuce nay he discovered £ornatted adding
to comparison-of the orx^ de£ense gury.

■ montane as against the cop video tapesvideotape . a that the wedding Vi
sere, while the dtate maintain , . wltb- duhn . ?
contained no oral content-wit*-D^' MOTanXZ-—- — ^expwt to require -the
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_25, which had been 
romrnissign .

wmiaffl C. Meehan,
ilCli-a J—* ~

-n the State's
. the video tapes xn

for the purpose of ex oppression of video’ and/or so

"in9 ; also . to retire that the State . 

recprding evidence. — a! . weaalng videotape.,

produce the origin protesaaonaHY .

for his expert’s examination. ...

(“Defense 
c.43, § 24. That.Defense Commission

x. of provi-din9 u “the cost or v
3id be borne entirely

j v office should Defender Of . _ elther_of
service or. p e -- ■

• iHes.*5’ Defense the countiesStatewithout_S2bv thethe onder^^^^

■ n Deport =i?-2--|al? ,, Defender where
Commission Repo- of the. Publ.e. « .. _

.t-5„.-the.,State created.th - .. ancillary
. sysren,^ - ■ attorneys an.____,_ ..
. ■ sWta "assumed all costs

• 94 ” ’

tion To The Dublie 
ert ServicesThe Law On M Indigent’s
^uo Defenaer is .

. Hew Jersey's State Office^ &ef^bs, and.for .

to provide ancillary servrce 
..those of whom it does not r^ese^

2A:158A-5. The Dew Jersey ^gsat .
the costs of providing anol publig_DeJ®a^r=--2- ..

' a nts When the Legislature, adopted th. ZZ^7ffllif iea

aefendants. , lt had adopted a.e<

j s a; 2A:158A-1 to
. scheme now codified in -i'-^^Et_2£^hM2i-^E

a forth and. implements Crime
SS of. indlsent^ersons Aoeu-^J--------- -
on the Defense of Ind_S------

■_i<\ p.Ii.1967'Commission Report )■ . •

» art in deciding whether
' th state concluded.that,

county(s) or the State
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defines an
.charged ..-

an indictable offense and vhoJSSi 
etent-legal

services. Matter of Cannady, >26 Sai- 

pursuant to. the ODD Act, section 1

the policy Of New Jersey to provide "for

Hl AS to the services to be 
2^^^•” <emphaSiS a . ; 5 proscribes that: ' • ' 

provided'indigent .defendants, section .

   "Ml-I^essars-^^^ factors
repre^SSS^^ 
B^efiaratj^nM^-— 
of need and real constraints of tn neCessary •against the financial con^^.^ what are the ne 
Defender's of representation.

- services and f 2A:158A-5;
a, 126 N.J. «2; qu°ti»9 Matter of-Cannady, 12» ”-- -

the policy of ■

_ei for. ;,x::Xs .0^ for •
represented by the OPD. tQ
eiiqlbility and includes no ,to pay
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- for’’all other necessary expenses . £.rst obtain • the legal ■ '

■ irrelevant -that an indigent drfen anolllary services

.service? of the OPn-prlo*

49'1 o

proscribes ■ that it is 

realization of the
• 1 in criminal cases for indigent

of counsel in crim
H nroQram established-and 

.-bhe system and progra by means of th Y -
■ ' „ .. H.J.SX 2M1S8A-1. The OPD Act

authorized by this ac + — ' formally
indigent person as a

 sa wlth the commission of .

 notjiavett^res^^ : 

r<ip-rAmentation ■++++ an.d —
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from that offlC defense against t
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inherent m 
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■ ’”"“X.,S. irt^.EsrsMS'
offense who h>

■ trthVoS funas-
1. assistance' .fondant
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crime that

final review by the 
,+++ "the OPD’s decision

assigned to a 
his designee, 
ensure that any

assignment Judge 

to grant or deny 
the trial court,

that
directly towards .refuting the
overall, theory of the case; that

^Defense.essentialiy having to serve .

convicted of toowrng . . . that

J he did not commit which.out weights' ? „ matter--,

whom regularly needs'. /A o£ course to. defendants similarly 

■■ of the public Defe

or
its service also shall 
or if the case has not 
jurt, to the assignment 

speciJ--uv -
The applicant may move-for a protect 

privileged .information contained in-the 

•• confidential." Matter_of_Cannad . payment are
factors,' the requests tor y i

Given the prevail! g . n. that the evidence,
wellr— related to issues in "gQ .

would- be adduced through the audi 1 1 *
■ the State's proofs, no. less t . .

the needed and'real value to the 

difference of Movant being falsely

Hon. William C. Meehan, P.J.S.Ce . 

the application be made 

by that office, "the reasons 

and a copy of that statement 

- 497. A written

 i fnrf-har review of thenrflsr to preserve furtn-r xnecessary m orde ,  15.«
. „ h n j S.A. 2A: 1 5oA- I o» 1 t

OPD’s decision denying ancillary s services

r-u +- ’’fa) determination to gproscribes that, (a)aeu
■ - • Defender shall be subject to : 

his designated judge,"
be subject to review by

yet been 
judge or 
order to 
record remains .

126 N.J*. at 486*'

aen./ 117 N.J. 657 (1989). Should after 
to the OPD, then reviewed and be denied 
for doing so must be reduced to writing 
sent to defendant." Matte^SS^' 126 

denial is.
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2.

3.

4.

Is the service requested reasonably related 
to the issue in contention?

'Is the 
to the

service requested reasonably related 
applicants method of refuting the

State4s proofs?
Is the service requested needed and of rea 
value to the defense when weighedagaxns 
the financial constraints of the OPD. •
Is the requested service one js ^jraily 
available to defendants represented by th 
OPD? •

1OC N t A-b 493-95. In that the services Matter' of Cannady, 126 at 491
requested are not disproportionate - to the services ordinarily 
provided to indigehts tor who. the OPD represented, the ODD -has 
the rightto learn the details of the private attorney's tee ' ..
agreement. The OPD may deny a defendant's request if the pri 
attorney's fees are-dlsprdportlonate to the services required,

, 11 relevant circumstances. The resulttaking into account all the relevan •
of that denial may mate It necessary for the attorney to reallocate 
a portion of his or her fee to over .the cost of. some, or all,- of 
the requested services.'' Matt^of^annadz, 126 at 496. ■

The ultimate .decision to grant an indigent defendant the ..

budgetary
493; -State
N.J.S'.A

ancillary services of experts necessary for a .defense is 
discretionary and limited, and weighed against the .OPD s 
limits to provide resources; Matter^SffiSS^ 126 

.Ss_SffltaluEo, 187 N^^sueer, 113, 121 Di- 1932)-
2&:.5BA-U vests that discretion in the,0PD_and "does not require- 

r ^.2 -tzai-elv-represented defendants . '•hat it write a blank check for private y. p. . . ... .
’J/' ..47 163 . n. (App-DiV. )> certify

sbabev. Manning, 234 '* \ '
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-■'• ’ •• „a 9-BB p.m./ FermauO41 - That-night, around 9,0 . P . ..
’ ' • • . • ’ ■• . -after 1Q-00 P-®-'

u ' e When Gladys arrived shorn y • • . ■ • •
House, . house ^para

‘ •• -x_„a fhe inside or. lu- . . •..Form.atd decorated uh

his

Davis

T act home

JM..-'

SSa-yon hat vas.tHe.

""Question:
• • -fce27 again?

answer: Yes, -
* Question- .. seeingI • remember seexn-yAnswer:. Thau 1 . - ehber-b- -

Saturday which = woaid be-.the 25uh- . .... ' ■ ,
..Question-- .Than . _ . ±f .^ything-

■ Answer: Yes- . . _kat you r.. 6:30 P-M-Question* .-An .^fcwas around 6.013. _iting for-them.
••. Answer: 1 was 9°^^ ’^g out-. I’ 

. . . <h the afternoon. H^lj.^g^^ey- left' •
to pick me nP ^11 Movant went onus id---.

■ she^rang the also. When^ou b~c^ time.
the car. ^V^Jat night they go- ^c>a - ■ .
around ten- o clock. ...... Continued---

■ house, and parking refuted ’by the for Evelyn . _■
.perjurious uepuimony^ stance of nrial . MoVanL -. .
Evolving.ineffective ^-^^d’to the witnesses,who .
'nopez trial witness affidavits or ■ ,. testimony 1s

■ post-trial tea ?b^“=ork. at these, the-following •

.. £ -aireit.contras- ®thtetest..fiea thet= .. .
individuals; tv . r - . . ■ Ma yon'ever see

go#- about ar .... .
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44 . The

■Searfoss, Sacinr

' ■ ■ • ^xr'i-n sumamtion that
Sue prosecutor -observing, the joing

-these stresses clexmea uo hev^ shoe.nn^f
outside- for-•■^e&rly -recollection is ,_AcC. a . 3. og. p._m- ,.'on out-bx^ ...... . . ir .my •3:600 “-■•••^-nntsa.de-at •>.««. v• arOund three o. clock, r thoSe people onus s gO1Gg -

• gt's'incredible. Hna and he knows e^acnry. . 
tnlo-or before the shoo urngf . '

■ ' '  as-i-eo and- -when, she awoke ar
found Ms, as- . . - . £Q'Iong;« When -Ms.

. ■■ baa inquired as to T*»v -o. . .

friend • ' ••
Ms - h oriuc.— —— - a • . .

‘ ' . 1 "caid she bunped inro aRicar-c had sard .. . . ■ ■ 'sleep and awoke• •••. , hi. house-and wen. to sleep
43. Movant xeuurn- . • ■ • _ scheduled'

■ • • . z-.qG p.a., Movant w-s sen .
around noon Sunday. That, ay J • de and Painters ■ .

• ■ = ' ^-r' the Ft spanre a_ate- partied i» the- opening ox. the B- .

ibition' in Few York-. . .. , . '

t obrtiug, 7°^ ■'
. • Thej- did not.return- to the house

Meir hair done, mey ..

oe-between.*00 'nt 3:°“ »•■- ' .

. . ’ • ' ' o.as to- 4:00 p-m- j
45. sonetine between ’ Vabin; all

■ - ' ' • - Artdnio’Caban and Bayn^o ^abx
of the -groonsM, . . . HQVant' drive

• rmt-id- of Gladys’ house,, sa .
• of whon were standrng out^rd-  .

'■ • ^rk searfossr honseuaue, Pan 
ia then tetnrt P ■ . ttEra.

iaside to warn the fanrly.m . ^atsiy-vdnt outside ’
• --^br, wicart iEmedratery. *46. Gladys’ brother Ricart .  . -

• ’ ’ - 't’s'ear juan- asked Movant what- . - . ■
poached Movant sc... . . .

j that he was invr 
g^a- Movant ’ responds- .. . o mvrteo. ■

•■ ■ ■ ■■ ' ’ ■ srare that Bovart han noi-. .
the house.

t-o „eaiing, W ~ ^a"
. . .-• .
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that *o one m-— 
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J therefore struck p .■ r^-n--denied that he. u_e_ _ . , . Movant. s
• '• '■ _ who had been waoch-

47.. Gladys’ son oa , opened ’the -door tn ’ ’
4=7-031 the royer, . P . . .

toward the house .

•responne.to a knocking,

hy-.Jpan.- Juan recall
to hit.him once

. DaVi s confirmed that 
Movant. oa . ...
„_„t Accordi-ns .to DaTiS' 
E.O v cd a -

^.fo the side, .7®'

aad Mo van L wa^'- _ 

that Davis ®aoe np 

was. inside, 

J he never hir 

'aS 'Movant .walkea i-

,here - was no physical- scasixe

■ - ■ 7nanHe lasistbd than Jna , . .. . . ,

- as..ha.fo«.^antan«^ . . ^.roo.^,

■■ - —atelV

' therE ^e: ^a, :.

' • court correctly c°n . ■ • f related ■ -
“e ■ ■ , , aognittlns defendant of ^ ..

was never established, xh . flowers u,

. ch„ges)>d-approached toMn <

. -■ ^^aids. suddenly. twlce. .
;ea shootr^ - biandisbea the -
Kovant vet Ko^“t P . -

----------—-----------: ' _ „f both Joan an 
■7T-ne pernio- addressedJn S,
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.they -teJ— 

struggl®/

, wrestled

refe^S

of her wedding- ;fe ?^5=. would be * “„m 
This

-Wo .or. ••

tUeu- shot Gladys

49. hfter

■• • • • .r the Stare sx-^stimony^ 1:11 
___  . _jurio*s t-eStx

8Repudiating J^er-.^pined: -. _ the stipEliSSJ
^Hc Medical E? . r„senceoLi2^afiOWf

rore-asic b . . otth2_BE£^2gg52ffia- the
is^s^r^\£^s^e^re’ ■

X®’ tt^JsSSea earll«- • 

.e, htnib

■bhat the_H--—"Vf burnin^L_S22ti--—-—T^moke. ..

T^T^e^S^l^^harrei-i^- . . ..
end •

■ ■ - shot aC Gla^
■ And then siipt- 

x- the room/ *na •_ •
a .•••••■ Hie sofa- MG^HU

• • ; ^,-(1 down over, rhe ■ ■ .
her to x-a-.- . . . _ q£ the. J

Of. the presen. . __ ,-ight • --
wound” behi.n - _ loading.

aediate rang . and began-r
. kis final shot, Movanu behind
this ii- qrab Hov^nr r _ ..
>ized this opportune -

tx. him from reloadm ■ where’
.ttenpt .t0 P«^ *- the Kxtc^ . .

“tlie '-tau tbbO^tJ^; .

.... _. According police
to -the Il®«- a ■ . Jtaa keara ate P

i?-i naJ-—Y f ' * .
j_ c-sid nothing* * . . for- help*Movant sa-d . Teiled onu r

the house, a32 . . ’ ' x-'Vincent Beri-a..o3a o-atsiue the . Sergeant Vino
• irrpd Schettino-. • .jdse - '■'■■

lieutenant x ' aS‘well mvestiga - .

•eld Police .Deparcmra , . yeaning °ver •
lelo- tei . _.. jnan. ^aS • • .- •

x-hp kitchen whe-. . . . baQds oj1
< rtshda in to th . . restrain hovan

’ B3;’ ' ' ’ -— d using^s-h3ildS 9 . ’ •”'a then Schettino.
.. ^t' s-back and using . oTmd and then . .

■ -Movanu s . n th^ gr ’while
+- -and Juan ±eii . , hands, wni

■ X, cran- Jdovant aa ■ . . f Movanu s .. the gun- . out h. . .

H because__of_the
sThat_won^^-g2SXtbe wo^ 
wbntj£e_r_^__^-^^ar ttiere 

dress becaus clos 
Of a°t --thin locheS aS 

; shot,

^ootZSlsnip!
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rrrp’g cominSh-- 
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■ • Eon= WiiJ—7 . '
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sights, me . ’ Caliber .
„ the sane oaiix> . . 

pohket which «re the
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■ ’ ’ ■ ■ p. silver five—
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'■ a transcript ■ ' .
52' - ' ■ . bv Detective

i produced ny
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• •u/M:..Oh shit-- \ ■ .

; ■ -Tape Recording Enda • .- • .

-X——--S£‘ X;^ttB®aui ®d *;glgX; ■
9Tbe ■ ’ 

, straggle- 5uPPrXl32 and -the Traverse . . .

■ •■ ’ - ■■■-• Maintained -his’ innocence- .
■■•■•. ■ . . , i -+■ all tunes■ 54_. ibe Movant tai - - • • defense

. ■of..pasSlon-prpvpoatxon wa.s. omitted* in the. .-

ths defense* evidence of ...
■ heat* passion and ttas. ^antsho _ _ :- 

^-iod oanslangteer. The suhstanc.. .
passion provocation ....

■ . .'■ " ’ ‘ •. x • ,= -c? follows: - . . • •* .be' snnmarase •• .. .. « 1»
.M-' '55t Movant-testified at tes t. . * - - . . . -

.father's—sed “ of ssteabeE 26,P^; —"

X 56’ Mth reSPeCt “ he awteened at .neon. Movgnt left
N described what toot.-plaee honse .

■ testi®ony OJ-. t0!3-'71^

53; The State ren— —- - _ MaA’-Bendul and. .. .
• - , ■ hnve) 'the testimony of Perecave • . .

(suwnarised above), c- . ^^tion and

teentenant-Cassirer, who testae ^^ .^dand VCE
■ . ..• .. fcijo adding-videotape - . . .

fo„at. conversion or ,rte . . ^o ..

format,- the wedding videotape ,c ■

,,-dts prieary ^oozs u. o

fiist degree teowin. - “I i .. . ^ * .

9 ' ■ ■ - * • - * .

. -gicaxt- - • - . . . ■
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ar ova W again. “i-°“

’.’ mother. He started

r ^e^ssy'r P.JeS-C-
• Hon- WJJlra® C. W . .

'' ’ .' tcOhpr he could

. ■ ' «-.Q aid to see whetne- = ‘ ■ - .
as--ho- c_ . . . hP phone.

- >wr Without tea plcvas u- - - . . firearm . . /
cal-L 11— ; • . o fr-ad pratea .

' ’ acknowledged uhau . ■ • •
.- •• 57 = ho vane acK-i

’ • • • ' <0-ore leaving home.- He
h-is briefcase b£x°r

• ••-, '-an-ncy a*d began-•he .opened .the trave-

he’ kept a” f rearm wxc

. cnr:rsi1^^^r^inai-s'^" tense ana noticed nmoasi1-^^ ■..

5B. Movant do?v_ Dy '. Te nilltaS -atone.. He
formally attired Teop- for

■■ ■ . ■ \ - cladvs was hosting a par . . . .
.^ tUno. - ^ .^ed.that Gladys

5d to .drxve at z ■ . . to thB ■
- - .. -n.rned around, c^d. . - .

mH excluded hrm/ '- '. idea, thanted lied to and - . - ^taiddd that he had no

to-confront her. - ^.. out ,of.his car, "a

Gladys getting —iea- invlted and he.responded .

np to tin and^asttd .. ’

that M was "always invt«d to faik. ^fter - -

-■ ' -Iked up-to the-front doo Y ou ■ .Juan -; -.
as he .walked P^ . ver< -^ -oe entered the .. . -

- . Dav±s opened the -door, DaTiS.

-. pulled bis left . thai poshed him and he en e
- . S9. Movant claimed than Dav i s, se totally
’ - in the living room where he sp o

Up. in.. - • __,sc. OEL. vaviP
■ fused- and asked what was -S a wall

. confused. foretead and he tell . . .
. .onthe-right side on- , • . - .-
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,- that'he.'tan blacking :
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ieving that many P-°P- ‘ 
’ rmn to protect himse. for hrs gun uQ p-

end they, started closd over hi» -»•’

^. erra falling uh® he sister

■then yellenr . r ■ • ■to kU1 myself.--ata otataea . .

.hat te Could shoot hiaself. -
the gun so chat - .. . . - ■

■ - ' -m provocation Sef^se and ta-
“BPaSS1- ’. produced-and taduced ■ ■ 
-citv defense, Kovcm P - . ’ ’ .

’ '^i-ld/ * psychiatrist, who exaa^ . .
the.taidenoe of ta. tariel -etatri that, talta -ata ...

Movant on t-— ' .. . -aiagtasetata psychiatric

„.s not suffering iron, any . . . _ suffertag.fro>n a .
—■f the esam, n ■aisoraer’at the tree of t . . .-. the - tfae of the' shooting- .

-e’ psychiatric, disor -r . total surprise .
t that, because the ..taaaing a to ^ . .

■•. Io hi”' MOV’nt fel? batra? _ dot: behave in * Snoring and - . .

'• •’rrp.H and', consequentlyz • : . ' ■ Movant was. -^aged, - > .. . . . vas satisfxed that so. .

IV. ■ ■ ■ ’ •
------ • • ’ 4-hfj testimony- ■ ■ a state produced ata adduoed -the 

: rebuttal, th® s'-at-. P----------------- ■ . testifies as
' . -a psjChiatri=t,- tao testa . . .

L-zAxiah E-shkenaxi, P. • . -
tte state. Basha -up®
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■ ' • ■ b "fl the video tape for signs „
-• - • ."The jury searched che^^ times, at. least once
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■ . slow motion,- said .   

seconflCl^^■ the first ——^^^^^nd^mspgna^^- —a
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the’ incident-in^h,-^ {frame^^a^^^^ ±n parr.
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Agustin Garci?

draft

■ ^.eayeiiy awaiting to receive from you copy 
in order .in order to ihproye the pgints heading

2002, I•advised Counsel

, 72. in a post-trial letter’from

F. Garcia, -Esguire, dated 2ff’irovember 

Garcia’that: * r 3m ' ...L

.. ; 73. In a post-trial letter ’ from' Evelyn p.;- Garcia/ Esc

to Agustin Garcia, dated 23 December 2002,-1 was informed:-

not-
There are numerous’

completed my review transcripts in’ your case. I have

8

i

74. In a post-trial'letter from Agustin'Garcia to' Evelyn

F- Garcia’; Esquire, dated 8 January 2003-, i '.advised .Counsel 'Garcia: i

' ■ ’recet’vJ/LadViSed °f' fact'that today at 7:30 pm I ' ’ '
. . received the copy of the' transcripts1. ’

... . ’’ ,'xrom_ the’Public Defender
. provide. ’ them to yoi." '• -

Ca .7 7-18.’ .

voluminous. I have'to find out 
supervisor n I am permitted to.

SL a^°VS iffo^ation is quite”significant, when taking ’ '; 
mo.accom suatement made- by a junior to the reCQrd ':‘ “tTPdr dated'i!0^3-20[”. P.^e'A-3 -"the- d'Ss±:a

' iane °rv? fact tbat v,a hearfl a5Taiu again the
heardTmy03 ae-sct -signs- of struggle■ and did not-

■ hastt '"“"“’W.to page 37, line 17 'through 19 " the state - 
should du- asPOrt1°11 °f the ^PS “ to Khat -was '
snouu^d out.-alter rhe -shots were fired. . '
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 Dear Evelyn,

that:

3i

• . Dear Evelyn, I 
allow Franklyu

3- The sound on the wedding video tape ' -.

meaning if you 
detected, this

• analysis.- ••

whktthis
cut 3 seconds or whatever.it could,be ■ ... 
is. what I ’.have been calling scienuifi

following, may be. critical, to detect if 
e- tape has been cut oxi, chat coni 
statement by NuneS:on page 208, line

wnnl(5L deeply appreciate, if yen would'kindly
4 H ® transcript? revrev

.hat I have: sent to you,-

Ca 48-60. - . . • .
' 80 J In a ’post-trial letter 'from Agustin Garcia to Evelyn 

P. Garcia,' Esquire,- dated 4 Karch-2003, I advised Counsel Garcia

‘ •"I have been advised ^7. ^ as my designated counsel
Deputy. Public, Dei end• the resource needed to";
would be the judge u u ^-substantively represent me 

- oDjecuively, exiecui'otCorrespondence dated October 3,. , 
on appeal, (see cop, o hPcom3roni cations
2002, only as a sample or such com- ....

Evelyn/ if we are ever'going to make J-serious^^t^to

including but noL limited l.o.« • , ...

'.Going baek.to the
-of this document, .it shorn! lights go off in-'the .
10/-3/01, .page 201 -lines 3-5 ^plosion and •
house. "Abniih a sibule. axt_er . . --
people start- running - . •

whatever.it
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’ ‘ ' n ; the issue or P fch tte' wedding violence
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• ’ contained- uher tbe‘pu°seCU i^torY evidence i .
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wedding vide f°r ‘9'1\CauSing the’scientir ’ - nlOTber 
9-i^"As?i€uia ba «ay:Sa t=r - ■ ■ ■• •■
facie ca . _ts- analysis rei. .... .^
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SlU-^Fbv^SElaSSS^see ■ 
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; Ei,. ' O yohia , r.
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[seaacte 1 • ■ ' „s prorldea ,
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k)' Def'original' . weddirall^^-;-^rThj~~^dd±ngZzIgl°^ ■ •    

 fic.

■ lgsIgnM|»' S^ttZy^lnVtctlearchedior the clue «-/not
the tape but found none. . Obvio a prosecutor■ tape - ^.er^stionea by defense .

.for-such .purposes .and we_ . • ■. . •
’ attorneysi" / ’ . . i

Ca 75- A7-

e/including, but

Edward A- •?
Counsel Jerejian that: - .

. ,  letter is. twofold:.-
RThe purpose ox uhr . .  .

. [Redacted] .

’ - second, to request copy of W 
■not limited-to: • '.

^4 -pp-1 iettir fro“a5UStlD “T to 
, Esquire,'dated 23 August 2004, X advxsed •.

6-
7-
8-

s report; -

•1 0

9_. ^sentence te^ . „a ^teent e^
Sentencing transom. - . 3

■ nr iny'and all postDcoHvicuxoanouron t . .

• filed:

4_ pocket entry sheet, . • . ■ .
•■' - ed.Jury Instruction by the def ease,.-(xf. ... .

5— .proposed • . ■ ■ ■ . . ‘ •
jury instruction charged;-. •-. . • ■

■ ■ ■ '. fl ird verdict fern .actually used,
Verdict fems requesred. an . ■ ... Bognlttel

' • ■ • • i..- c for hew trial, judgment g_ gux
■Any and all moL-lpus . _ .
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. under oath numerous h to slow'down
addition, to -the tape and . toan al 1 ne oiu • .

wi TH am C. ifeeban, P.J.S.C,

However, from attached special note you can see 
.• that take place at around quarter co 4 0° P.M. U
■ of .limos do. have a serial number of 3003, and “ ..

and Gladys stepping out. of the-house, th of ’ the limos (serial
’> testimonies did happen after e ed to 'be the.last•

number 11.54); and rhe shots u clearly, showing . •■ • Of the three events ^llrevle. 6f-. :
a backward system instead of forwar . 2001 '
the other frames referred to in .the March 22^2001 
transcript, pages 30-34 wil s ow Jo of. ..
frames are backward, rhe ract is that tn y d t’here ’ ..
sequence, and like  the, chil would suit his

'by the Prosecutor’in-rhe order, th fabrication was-plposes. it should be Rationed that^he at at^& •
•• SO. obvious, that.on-page 7, line^b eve . . ...

" ,80- I- have' different numbern-. • .

■ ' 89. 'in a post-direct appeal letter from Ingrid. Inrchenco, 

Deputy Public Defenderp3st-Coriviction Relief Unit to Agustin 

Garcia, dated 5 August 2005, ;X informed that! ’four BCR fil

■ In addition to the issuer raised, in enclosed P-jaj '■ •
observe page 5, line 8-10 "and the?tate. '
to authenticate the tape at- time or .nal ^f°r^ - - . ■
admissible." Consequently, a. simple comparison, beu^ 
Bendel' s testimony ^component Jlo. L AomDaring them .with' .

issues raised in-attached . ^r°Authentication
•’ clearly reveal to you rhe fact, thatjine em_

was a fraud. Thenef°Fel p2t of the-’ weeding . •
• zrecniireinent- imposed by • (-he court • . !

video to -be admissible. ■ . ■ • • • . .

’h’as been’assigned’to an. attorney m pi; . . ...
■ r- -1- a-tov—nasrz ]<;■ Jeffery Jablonski,

address-and telephone number or toe auu- x- Y . - . - -
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AUGUSTiN GARCIA 

• 0006701368-1 ' .

’ (DKT no. 99-2293)
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Invoice No#: 0095
Invoice Date: Mar 31, 2020 

, Due Date: Mar 31, 2020

Team Audio Inc.
. ' David Mariasy

■ u- Suite 333 Toledo, OH 43604, UNITED STATES
151 N Michigan Su, Suite 33o, .dave@audiorestoration.com

£0.00
amount due

BILL TO
NAT1SA.GARCIA@YAHOO.COM

# ITEMS & DESCRIPTION

1 Retainer Fee

NOTES TO CUSTOMER 

This retainer will be applied
to the total amount of the project.

Thank you!

PRICE AMOUN1($)

$1,000.00 ^°00-00

Subtotal

TOTAL

Amount paid

amount due

$1,000.00

$1,000.00 USD

$1,000.00

$0.00 USD

mailto:dave@audiorestoration.com
mailto:NAT1SA.GARCIA@YAHOO.COM


* ■ .....

10/21/20 -,,. ..

Wedding Video Garcia 1

i

00:00 Color bars ■ ■
p outside house with various scenes no persons pres

00:23 1st scene outsiae now

00:42 screen goes black ..

00:44 outside shots resume

■ oo:47 screen goes blade „A)  ln Bngiish which ere easv to transcribe

00:48 more, outside scene , , Maids and Groomsmen

•j- ■ ohp of fancy white car arriving has dialog i
03:27 cut to outside scene of f cy c|eart0 me,

>. 11:00 interesting shot of other came . d SceRe continues with bride

coming out or tne •• «flnwpres from bride• Ho house various bridesmaids receiving floweres tr .
. 12:46 cut to scene inside hou , dia|„g rf August,n

' ■ 13-58 1st shot of five shots fired, ageneiW scene of chaos with

o o easing his love and wanting to be Wied
npral chaos much dialog in Spanish15;39 cut to scenes outside house, general chaos, m

16:43 uniformed police flrss arrive on sc . . e t0 house outside house panic and some
17.20poiiceman shoves unknown Hispanic maie of entrance to

6UeSt5“”rtedl"“"  ̂ofpreviousvidecsomemsiowmotionw/oaudio ' 

19:52 at this point we go into a repeat
• cin^lp frames looks like gun in right nana 

21:05 Augusin appears in single frames,
21:29 video is stopped and rewound or .fast forwarded

25:23 viedo ends
i / n


