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g In the '.
Zlnhiana Supreme Court

State of Indiana ex rel. Danny W. Howell, Supreme Court Case No.
Relator, 25S-OR-112

v Court of Appeals Case No.
' . 25A-CR-316 :
Wells Circuit Court, et al.,

Respondents.

FILED

Trial Court Case No. May 12 2025, 11:59 am
_9OC01-0310-FA-5 CLERK

indiana Supreme Court
Court of Appeals
and Tax Court

Order A

The relator, pro se, has filed a petition seeking relief under the Rules of Procedure for Original
Actions. Relator seems to request a writ allowing him to seek transfer from the Court of Appeals’
April 1, 2025 order in case number 25A-CR-316 denying his request to file a successive petition for
post-conviction relief. -

For this Court to issue a writ of mandamus, the relator must state facts showing clearly the
respondent court has failed to act when it was under a duty to act. Relator has not made this showing.
As the Court of Appeé.ls explained in its order, transfer may not be sougﬁf from an order declining to
authorize the filing of a successive petition for post-conviction relief. See Ind. App. R. 57(B) (providing
that transfer may be sought from adverse Court of Appeals decisions “in the following form: (1) a
published opinion; (2) a not-for-publication memorandum decision; (3) any amendment or
modification of a published opinion or a not-for-publication memorandum decision; and (4) an order
dismissing an appeal.”). A : _

~ Because the relator seeks a remedy that is not appropriate under the rules and law governing
writs of mandamus and prohibition, this original action is DISMISSED. See Ind. Original Action
Rule 2(D). Petitions for rehearing or motions to reconsider are not allowed. Orig, Act. R. 5 ©).
Done at Indianapolis, Indiana, on _5/12/2025

Loretta H. Rush

~ChiefFustice-of fndiana




Parsuant to Ind. Appellate Rule 65(D), this
Memorandum Decision shall not be
regarded as precedent or cited before any
court except for the purpose of
establishing the defense of res judicata,

collateral estoppel, or the law of the case.

ATTORNEY FOR APPELLANT: ATTORNEYS FOR APPELLEE:

JOHN PINNOW GREGORY F. ZOELLER
Special Assistant to the Attorney General of Indiana
State Public Defender ' -
Greenwood, Indiana JOBY D. JERRELLS

.Deputy Attorney General
Indianapolis, Indiana

IN THE
COURT OF APPEALS OF INDIANA

DANNY HOWELL,
Appellant-Petitioner,
vs. No. 90A02-0809-PC-829

STATE OF INDIANA,

N’ N’ N N N N Nt N s

Appellee-Respondent.

APPEAL FROM THE WELLS CIRCUIT COURT
The Honorable David L. Hanselman, Sr., Judge
Cause No. 90C01-0505-PC-2

February 17, 2009
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Appellant-petitioner Danny Howell appeals the denial of his petition for post-
conviction relief. Howell argues that the post-conviction court erroneously determined

that he did not receive the ineffective assistance of trial counsel. Finding no error, we

affirm.

FACTS
The underlying facts, as described by another panel of this court in Howell’s direct

appeal, are as follows:

In the suminer of 2002, Howell met his future wife Lormrinda
Howell (“Lorrinda™) through the internet. Lorrinda had a thirteen-
year old danghter named B.S. Lorrinda married Howell in the fall of
2002, and she and B.S. moved into Howell’s home in Bluffton,
Indiana. After moving in with Howell, B.S.’s grades began to drop
and she exhibited behavior problems. Lorrinda allowed Howell to
discipline B.S. Howell usually disciplined B.S. by yelling at her or
grounding her. B.S. was also made to do a sighificant amount of
chores around the house. '

B.S. testified that in March of 2003, while B.S. was thirteen
years old, Howell began coming into her room at night. - Howell
would take the covers off of B.S. and then touch B.S. between her
legs near her crotch. Howell did not touch B.S. underneath her
clothes. B.S. indicated that the touching would usually last for a
minute or two, during which Howell did not speak. B.S. testified
that this sort of touching occwred on approximately fifty different
occasions between March and June of 2003. B.S. did tell Lormrinda
about the touching, but Lorrinda took no action to prevent this from
happening agam.

B.S. testified that in late June of 2003, while B.S. was still
thirteen years old, Howell again camie 1ito her roomat night:
Howell proceeded to take the covers off of B.S. and then took off her
pants and underwear. Howell then got in bed on top of B.S., and she
noticed that he was completely naked. Howell placed his penis in
B.S.’s vagina and had sex with her for about two minutes. Although
she could not remember the exact date, B.S. testified that Howell
had sex with her a second time while she was still thirteen years old.
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22




On July 13, 2003, the day after B.S.’s fourteenth birthday, Howell
again had sex with B.S.

Debra Evans, Lominda’s friend, testified that she visited
Howell’s home five or six times and saw Howell touch B.S. in ways
that she believed were mappropriate. Evans discussed this with
Lomrinda, but Lominda refused to take any action. When she
believed that she had collected sufficient information, Evans called

the police in July of 2003, and reported that Howell was molesting
B.S.

Durning July of 2003, Officer Greg Steele of the Bluffton Police
Department and Wendy Garrett of the Wells County Office of
Family and Children had three interviews with B.S. In the course of
these interviews, B.S. revealed that Howell had molested her. Based
on these interviews, on October 9, 2003, the State charged Howell
with child molesting as a Class A felony and sexual misconduct with
a minor as a Class B felony. The State also filed an habitual
offender charge against Howell.

At the request of the Victim’s Assistance Office, B.S. met with
social worker Ted Ramsey five times. During these meetings B.S.
discussed how Howell molested her. B.S. also alleged that Howell’s
son, B.H., [FN 1] had molested her.

[FN 1.] B.H was Howell’s son from an earlier
mairiage. At the time, B.H. was sixteen years old.
During the time that B.S. lived in Howell’s home, B.H.
would visit his father every other weekend. During
these visits, B.H. would spend the mght.

On April 14, 2004, a pretrial hearing was held. At this hearing,
the State filed a motion in limine asking the trial court to exclude
any evidence relating to B.S.’s past sexual conduct. The State
argued that this evidence was inadmissible pursuant to Indiana’s
Rape Shield Statute, Indiana Code section 35-37-4-4. The trial court
granted the State’s motion in limine.

Howell v. State, Cause No. 90A02-0407-CR-571, slip op. p. 2-4 (Ind. Ct. App. Apr. 13,

2005). On April 30, 2004, a jury found Howell guilty of class A felony child molesting

and class B felony sexual misconduct with a minor and Howell was also found to be a

q
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habitual offender. On May 11, 2004, the trial court sentenced Howell to thirty years for

child molesting, ten years for sexual misconduct ‘with a minor, and enhanced the child
molesting sentence by thirty years, for an aggregate executed term of seventy years
imprisonment.

Howell appealed his convictions and sentence directly, arguing that the trial court
had improperly permitted the State’s expert witness to testify, improperly excluded
evidence of an alleged sexual relationship between B.S. and B.H., and imposed ai
inappropriate sentence. “On April 13, 2005, this court affirmed the trial court’s judgment
in an unpublished memorandum decision. Id.

On June 21, 2006, Howell filed an amended petition for post-conviction relief!
On April 15, 2008, the post—com-riction court held a hearing on Howell’s petition. The
parties submitted ‘proposed findings of fact and conclusions of law, and on August 29,

2008, the court denied Howell’s petition. In relevant part, the post-conviction court

found as follows:

. . . [Howell] alleges that he was denied effective assistance of
trial counsel because his trial counsel made no offer of proof at the
trial regarding the admission of evidence concerning alleged sexual
activity between the victim and the defendant’s minor son. . .. Prior
to the trial, the State filed a motion in limine to prohibit [Howell]
from making reference to the alleged consensual sexual activity
between the victim and the defendant’s minor son. Citing Rule 412
of the Indiana Rules of Evidence, the Court granted said motion in

— ————————J]imine:-—Subsequently;-at-the-trial, {Howell’s]-attorney-made no-offer
" of proof regarding the allegation of consensual sexual activity
between the victim and the defendant’s minor son. . . .

! Howell had initially filed a pro se petition for writ of habeas corpus on May 15, 2005, which the post-
conviction court deemed to be a petition for post-conviction relief




. . - [Howell] believe[s] that answers to quéstions at the trial by a
State expert witness, “opened the door” for admissions of evidence
of the alleged consensual sexual activity between the victim and the
defendant’s minor son. . . .

o 4

1. Evidence of alleged consensual sexual activity between the
victim and the defendant’s minor son was not admissible . . .
because it was prohibited by Rule 412 of the Indiana Rules of .
Evidence. :

. At the hearing . . . , [Howell] cited the case of Stewart v. State
(1994) 636 N.E.2d 143 to support his position that testimory of
the State’s expert, Ted Ramsey, “opened the door” to admission
of [the] evidence . . . ; however, this case (Howell v. State) is
distinguished from Steward v. State for the following reasons:

a) In Stewart . .. , the evidence sought to be admitted was
that the victim was molested by four (4) other men, while
mn Howell . . . , the evidence sought to be admitted was

that the victim had comsensual sex with another minor
child; and

In Steward . . . , the State’s expert testified that the victim
displayed abnormal behavior that was indicative of the
victim having been molested, while in Howell . . . , the
State’s expert never testified as to any such behavior by
the victim.

. The case of Steward . . . was the only case cited by [Howell] at
his amended post-conviction relief hearing that was in effect at
the time of the trial in this case.

HAk

. Evenif the evidence . .. would have somehow been adinissible at
the trial herein, failure of [Howell’s] counsel to make an “offer of .
proof” as to said evidence would not have been so prejudicial as
to deprive [Howell] of a fair trial for the following reasons:

a) [Howell] presented no evidence at the hearing . . . that he
had any ftrial witnesses available that would have testified

2
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that alleged consensual sexual activity between the victim
and another minor child would cause any behaviors of the
victim consistent with molestation by [Howell]; and

The balance of the evidence presented by the State at
[Howell’s] trial was so overwhelming that [Howell] would
have been convicted even if the State’s expert . . . did not

testify.
Appellant’s App. p. 8-12. Howell now appeals.

DISCUSSION AND DECISION

1. Standard of Review

~ As we consider Howell’s argument that the trial court erroneously denied his
petition for post-conviction relief, we observe that the petitioner in a post-conviction
proceeding bears the burden of establishing grounds for relief by a preponderance of the

evidence. Ind. Post-Conviction Rule-1(5); McCarty v. State, 802 N.E.2d 959, 962 (Ind.

Ct. App. 2004), trans. denied. When appealing from the denial of post-conviction relief,
the petitioner stands in the position of one appealing from a negative judgment. Id. On
review, we will not reverse the judgment unless the evidence as a whole unerringly and
unmistakably leads to a conclusion opposite that reached by the post-conviction court.

Id. Post-conviction procedures do not afford petitioners with a “super appeal.”

Richardson v. State, 800 N.E.2d 639, 643 (Ind. Ct. App. 2003). Rather, they create a

narrow remedy for subsequent collateral challenges to convictions that must be based

upon grounds enumerated in the post-conviction rules. Id.; see also P-C.R. 1(1). -
Here, Howell argues that he received the ineffective assistance of trial counsel.
When e.valuating a claim of ineffective assistance of counsel, we apply the two-part test

A7
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aﬂiculated.in Strickland v. Washincton, 466 U.S. 668 (1984). Pmkms v. State, 799
N.E.2d 1079, 1093 (Ind. Ct. App. 2003). First, the defendant must show that counsel’s
performance was deficient. Strickland, 466 U.S. at 687. This requires a showing that
counsel’s representation fell below an objective standard of reasonableness and that the

errors were so serious that they resulted in a denial of the right to counsel guaranteed to

the defendant by the Sixth and Fourteenth Amendments. Id. at 687-88. Second, the

defendant must show that the deficient performance resulted in prejudice. d. To
establish prejudice, a defendant must show that there is a feasonable probability that but
for counsel’s unprofessional errofs, the result of the proceeding would have been
different. Id. at 694. A reasonable probability is a probability sufficient to undermine
confidence in the outcome. Id.
II. Offer of Proof

Howell argues that his trial attorney was neffective for failing to'make an offer of
proof regarding the alleged sexual relationshib between B.S. and B.H. Although he
concedes that this evidence would normally have been inadmissible pursuant to Indiana

Evidence Rule 4122 Howell insists that Ramsey’s testimony opened the door to the

% In relevant part, Rule 412 provides as follows:

(@) In a prosecution for a sex crime, evidence of the past sexual conduct of a
victim or witness may not be.admitted, except:

(0] evidence of the victim’s or of a witness’s past sexual conduct with
the defendant;

@) evidence which shows that some person other than the defendant
committed the act upon which the prosecution is founded;

?3) evidence that the victim’s pregnancy at the time of trial was not
caused by the defendant; or

A
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evidence, - implicating Howell’s right to cross-examine witnesses pursuant to the Sixth

Amendment to the United States Constitution.

Ramsey was a social worker who interviewed B.S. on five separate occasions.
Durihg these sessions, B.S. discussed Howell’s molestation and may have also mentioned
her alleged sexual relationship with BH. At Howell’s trial, Ramsey testified about his

counseling sessions with B.S.:

Q. T'm going to ask you.very specific questions and please try to
stay within the perimeters of the questions I ask you. Do you
believe that [B.S.] has the ability to know and understand acts
that may have happened to her?

Do you perceive any indication that [B.S.] may have fabricated
the story of her abuse because of some psychological or
emotional need?

No Ido.not.

Rokesk

Is it unusual for child molest victims as a whole not to resist
when the act of sexual abuse is occurring?

Not . . . it’s more common than it is uncommon. It’s very rare in
fact for children to resist. Even children that are twelve, thirteen, -
fourteen, fifteen. It’s very unusual for them to resist.

Is it unusual for child molesting victims as a whole not to scream
out or yell for help when the act of abuse is occurring?

Not-unusual.-....[V]ery.common for them not to

4 evidence of conviction for a crime to impeach under Rule 609.
Evid. R. 412(a).

8 *
SBAIA
¢




Is it unusual for child molesting victims as a whole not [to]
confide in family members or anybody else about what’s going
on? :

Again that’s more the rule than it is the exception . . .

ekl

Is it unusual for child molesting victims as a whole to be
confused about details of the molesting?

Yes, many times they don’t remember the details . . . .

So if a child molesting victim as a whole doésn’t remember
specific details that other people remember, that’s not unusual?

Not unusual.

desfesp
Do you believe [B.S.] is prone to exaggeration in sexual matters?
No I didn’t find any evidence of that at all.

Did you learn anything about [B.S.] that would be inconsistent
with the victim being a victim of sexual abuse?

No not at all.

Q. Has[B.S.’s] version of the events since you began meeting with
her . . . from the time you stopped remained consistent?

A. Very consistent. . ..

Trial Tr. p. 250-53. Howell argues that, notwithstanding Rule 412 and the order

limine, Ramsey’s testimony opened the door to the admission of evidence of the

relationship between B.S. and B.H.:

Ramsey’s testimony was offered to corroborate B.S.’s and the

State’s allegation B.S. had sexual contact, and Danny Howell was

the perpetrator. The State by offering Ramsey’s testimony opened

the door to impeachment evidence that a specific perpetrator other

than Danny Howell was responsible for B.S.’s psychological

condition. Here, the State opened the door to impeachment evidence
| Qa‘-i-'%f




B.S. had been sexually active with her older stepbrother B.H. when
she was thirteen years old. That evidence would have been -
admissible on whether she was prone to fabricate or exaggerate in
sexual matters, whether her inability to recall details of being
molested by Howell was because she was confusing such details
with her sexual activities with B.H., and whether her version of

. events that she was a victim of sexual abuse meant she had been
abused by her older stepbrother, Howell[,] or by both of them.

Appellant’s Br. p. 11.

Howell directs our attention to Steward v. State as support for his contention that

the evidence would have been admissible. 636 N.E.2d 143 (Iﬁd. Ct. App. 1994), af’d in
relevant part, 652 N.E.2d 490, 499-500. In Steward, the defendant was charged with five
counts of child molesting. At trial, the State offered expert testimony that the victim,
S.M., had exhibited changed behaviors consistent with victims of child abuse, such as
low self-esteem, guilt, depression, and a decline in school performance, and that S M.
exhibited improvement following disclosure of the molestation. Id. at 146-47.

This court found that the testimony was properly admitted into evidefice biit also
held that it was fundamental error to have prevented the admission of exculpatory
evidence th'a.t, at the same time S.M. disclosed Steward’s molestation, she made
accusations that four other individuals had molested her as well. In considéring whether
the trial court’s decision to exclude that evidence denied Steward’s Sixth Amendment

right to cross-examination, this court engaged in the following analysis:

. . . In partial corroboration, once there i1s evidence that sexual
contact did occur, the witness’s credibility is automatically
“bolstered.” Tague [v. Richards, 3 F.3d 1133, 1138 (7th Cir.
1993)]....




In other words, the risk of partial corroboration arises when the
State introduces evidence of the victim’s physical or psychological
condition to prove that sexual contact occurred and, by implication,
that the defendant was the perpetrator. Once admitted, such
evidenice may be impeached by the infroduction through cross-
examination of specific evidence which supports a reasonable
inference and tends to.prove that the conduct of a perpetrator other
than the defendant is responsible for the victim’s condition which
the State has placed at issue. . . .

Here, in order to prove that sexual contact occurred, the State
mtroduced expert testimony that S.M.’s behavior was consistent
with that of other victims of child sexual abuse syndrome. More
importantly, the State produced evidence that S.M.’s manifestations

- of child sexual abuse syndrome jmproved once she reported that
Steward had molested her and that a victim of child sexual abuse
often improves after identifying the molester. This evidence does
more than suggest inferentially that Steward caused SM.’s
condition; it is more than partial corroboration. It is evidence
offered to prove that it was Steward who molested SM. As a result
of the State’s evidence, the suggested inference is that the
improvement in S.M.’s behavior ‘was directly attributable to the
defendant’s absence from her presence. Thus, when the State
presented evidence of S.M.’s behavior which actually linked the
sexual contact to Steward and supported the inference that Steward
was the perpetrator, the State opened the door to Steward’s
introduction of exculpatory evidence through cross-examination,
limited to the scope of direct examination on that issue.

Id. at 149-50 (emphases in original). Finding that the exclusion of the evidence of prior
molestations through cross-examination, which prohibited Steward from proving that
there was another possible explanation for S.M.’s behavior, was a violation of his Sixth

Amendment right of cross-examination, this court reversed Steward’s conviction on the

count of child molesting to which the evidence would have been relevant.
We find Steward easily distinguished from the case at hand. First, Howell offered -

no evidence at the post-conviction hearing that the relationship between B.S. and B.H.
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was anything other than consensual. Moreover, he offered no evidence that a consensual
sexual relationship would have caused B.S. to have behaved as though she had been
inolested. As put by the State, “there was no evidence that B.S. ever confused the acts of
molestation committed by [Howell] with her sexuﬂ relationship with BH.” Appellee’s

Br.p. 8.

In any event, unlike in Steward, Ramsey did not testify that B.S. exhibited

behaviors consistent with a victim of child molestation or that her behavior improved or
changed after she disclosed the molestation. To the contrary, Ramsey merely testified
that it is not unusual-for victims of child molestation to refrain from resisting, to refrain
from screaming for help, to refrain from confiding in family members about the
molestation, and to be confused about the details of the molestation. As to B.S.
specifically, he stated that he had no reason to conclude that she had fabricated her
allegation, that she is not prone to exaggeration in sexual matters, that her version of
events remained consistent, and that nothing about B.S. was inconsistent with being a
victim of sexual abuse.

Unlike in Steward, this evidence was not “evidence of the victim’s physical or
psychological condition to prove that sexual contact occurred and, by implication, that

the defendant was the perpetrator.” 636 N.E.2d at 149." We cannot conclude that this

evidence opened the door to testimony regarding a sexual relationship between B.S,amd

B.H. because Howell’s Sixth Amendment right to cross-examination was simply not

implicated. Cf. Tague, 3 1f*;.3d at 1138-39 (holding that, where State introduced evidence

that child molestation victim’s hymen had been damaged to prove that sexual contact had
]

122318
V2




occurred, defendant was entitled to rebut the evidence by showing another possible

source of the hymenal damage); Davis v. State, 749 N.E.2d 552, 555-56 (Ind. Ct. App.

2001) (holding that, where the State in’troducéd physical evidence that the twelve-year-
old victim had engaged in sexual intercourse, defendant was entitled to introduce
evidence that she had had sexual partners other than him fo rebut the inference that he
had raped her). Under these circumstances, therefore, we cannot say that Howell’s trial
counsel was ineffective for failing to make an- offer of proof regarding the sexual
relationship between B.S. and B.H.

E Furthermore, we note that even if we had concluded fhat an offer of proof should
have been made, Howell would still fail in his ineffective assistance claim because he
cannot establish prejudice given the substantial evidence in the record supporting his
convictions. B.S. testified that Howell had engaged in sexual intercourse with her twice
when shé was thirteen and again when she was fourteen. Furthermore, foul' witnesses
testified that they saw Howell fat B.S.’s legs inside her thigh, pat her bottom with his
fingers between her legs, place his crotch area on her hand, and press the front of his
body against B.S.’s bottom. Trial Tr. p. 196-98, 209, 312-14, 223, 234-37. We do not
find the post-conviction court’s conclusion that this evidence is “overwhelm.ing” to be
clearly erroneous. Appellant’s App. p. 12. Therefore, we find that it was not clearly

_"““*Wﬁfmﬁmﬁ“@”ﬁﬁﬁﬁhﬁva*cmduded“th‘atﬁoweﬂ‘“estabﬁshedneither“———““
deficient performance nor prejudice, thereby denying his claim for post-conviction relief. |
The judgment of the post-conviction court is affirmed.

NAJAM, J., and KIRSCH, J., concur.
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. Howell's Right To A-Fair Trial WasDenied When The Court Overrnled
His Objection And AHowsd The State To Corroberate The #fleged
Wictm's ClatmOf Mplestation Through Expert Accrediting Testimeny
Wiere The Jury Was Not Informed That The-Alleged Vietim Had
Allzged She-Had Alse Been Holested By Another Person -
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Lawrenee:v..Sirfe, 464 NE.2d 923 (Ind. 1984) .
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Cireuit Court )
Ho. 90CD1-0310=FA-0005

DARRY W S0WEEL,

Appellant Defendant Beiow),

The Honorable
David L. Hanselman, Sr.,
Judge.
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. Contrary to the State's argument, the fact that Secial Worker Ramsey's

testimony was within the boumdaries of Lh" iype of "partiall accrec.u_.ns espat
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testimany that may be admissible ina child molest-prosecution in Indisna doss

notsnean-thet it wasn't. ertor to. admit ﬂ:aL testimony in Howell's case. It was

error to admit Rammsey's "pariially accrediting” testimony here because the jury

'evasn"t imformed. that th ._Eeae-:i vietim had alleged ihat she had 2lso beem

by
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ciesied e Howell's son, which made the testimony @ the form offered by the
Stete, roisiesiing and-subjected Howell fo grave danger of unfEiT prefudice.
Further; contrary to the Staie's argumment, Howell's faitureto seck admission

at-fr3al of evidenes; which wowld have informed the jury of the gileged Hetn's

v . -
ailegations iHat Bowell's soB had slse molested ber, 18 01 20 consequence io

whether or not it was error & admit Remsey's testimony, which he &id tmely

- . 3 : L iV .y 2 ..
objectio Znd PIESEIvERs &0 jssue for appeal. Furthermore, 28 with the case with
any eviGencs, it is the pariy. seeking adomission of the evidence that bears the
Brndation for ite admission for a pRoper pUIpOse.

burden of estebishing

Ao T
Azgussenil

Howell's Righi To & Fair Trist Wes Dented When The Comxt
Overraled His @bjac‘i&n.ér.ii Allewed ‘The Stzte To Corroboraie
The Aleged Victim's Tlafim Of Ticlestafion Through Expest
Accrediting: Festimorny Where The Jury Was Kot Informed That
The AlfesctVictim Ead Alleged She Had Also Beent Tfolested By
—&nother Person.

C==r Bowell's timely objections, the State wesaliowed 10 inform Howell's
jury, through Social Worker Ramsey's expert testimony, that Schwot's behavior
E.a—P"-?C-;‘_ 'ggf(cgiga}; condition thatofa child who had

were entirely consistent with

bein maciested. Thus, the State wasseble to bolster the credibility of Schwob's

irrobablestory that Danay Howell had repeatedly entered her bedroom and
= J i E

saolested her through Ramsey's "partally secredining espert-tesdmony




Howell's fury, howeves, Wes not mformed that Schwob ciaimed that she also
had been molested by Howell's sixieen year oid som, Brandon. THUS, ihe
Ramsey's "partially accrediting” testimony allowed the jury to

.%Wul-M‘jﬁ»lml oo -fu@\‘;r‘ ve

admissiors of
conchude that Danay Howell was the oolypossible source responsible

w]fthi’aéiofac‘-ﬁdwhohsu’i

r
1
.

snaccurately
-for Schwob's -psyehalogical condition being consisient
wn from- Remsey's

this ‘maccuzaie _conciusion dre

fmplication: that # Schweb

.' L?H." ‘“":@ml:mim

been molestsd. I DL

testimony showed the oy tp nmrelisbly reason DY had
heen molested, then it conld only have been Danny ﬂ.DW&ﬂ who bad m n‘&eted her.
hat it

L@Sxaiemamtmnecatmalq zmd cox¥ tnu.,s {o mainiam OO appeal, fhat

F'l"\? 10 gzruudv

4+ Danny Howell was the only

. wasn't e370T 10T theirisl conri ip-allow the _and poreliably conclade

from RcESCI'S "partizlly. accrediting’ tes \mony

sole possibie pe::?ei:a‘ior. in support of its argumment, the

State points out ihat Remsey's testimony was of the iype and M

=possible source” 6L
i the form of

testimony generally permitied i Tndzna {A pellee’s
B~ o = -

Brizf, &t 5-T1
+he fact that expert mpartially accredits ing"

Contrary inthe Siate's arguments,
testimony of fhe fkof Remsey's is genexaily 2 admissible in child molest prosecu-
SonsToesn't mokeit Aw"ys propery & m’e n each and evwely CESC TEgATAIESS

Tn fact, neither Laorencs . State, 464

of fhe particular facts oF gircumsizoess.

NE2d 923 (ind. 1984} ot amy cfif's progeny siand i fiyeproposition that if's
afmitea 11 EXPETLS t's DaI E..B}’ a\.‘CIe‘!'mE

proper end pm,_smjb for a trial court to

. :
M
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. testimeny in a child molest case when both the Stzte and the covrt know that i
wenld be misleading snd would 2llow the jury i draw felzcious and usreliable
inferences of the defendant™s guilt becanse the afleged victim is claiming that she.

was alsozclested hy others.

.

AT P SR
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W

T Howell's case, both the State znd the triel court mew fall well that

A

Schweb Aaimed-that Howell's'son had alscmolested her. The prosecutor told the

TRIR

e

comrt that Schwob "acknowledged she had senzal relationships with the son of the

defendant . . . " [MIL Tr. 7, Tr. 246-47). Therefore, both the State.and fhe frial

AFLe

S\ A

court lnew that the inference of Howslls guilf, which the Siste was mviliog

A

indeed insisting thet the jury draw fom Remsey's “pariially accrediting’
testimony was unreliable at Dest end totally wrong at worsi.
An inference of Howell's guilt drawn from Ramsey's testimony accredifing

Schwob's dlsims that she hac been melested is patently unreliable. X Sciwobhad

been molested by someone other than Danny Howell, the fact Ramsey believed
th=t her psychological condition-and behavior were consistent with that of a ch#id_

wha bas been molested can't accurately or reliably support an: inference that

Danny Howell kad to be the one who raolested her.
The court, nevertheless, allowed the State fo present Ramsey
accrediting” testimony over Howell's Gbjection that Ramsey's I stirmony was

-miskeadngand woumid.allow. {he ury o dravw an unreliable inference becatise of

Schywob's claims thet she had also been molested by Brandon Howell [Tr. 246-47].
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By doing so, it erroneously enabled and invited the jury to draw the inference of

Howell's guilt from testimony that the court knew or sheuld have known was
misleading and unrelizble when used todraw an uference that if Schwob had
ecn_molested, then by implication it was Danny Howell who had 1o be the
molester. Thus, it was plainly error for the el comitio owerrule Howell's
objections. and allow Ramsey's periially accrediting’ testimony under the
circumsiances aneﬂ‘s case. .
The Steis fm'rher argues r}:a Howell fiiled to preserve any iss:ué fér zppeal
comcerning whether evidence of Schmob's ellegations thai Howell's soB, Brandon,
=G also molested her should haye been adznii:_i:ed at trizk The State correctly
points out thet the trial court's pre-trizl ruling in Bmine prohibiting Howell from
mentioning Schwob's Allegations against Brandon was merely a preliminary
roling, and as such, i preserves nothing for appeal. And also that to preseive ihe
issvie for appeal, Howelbwas:required to request the conrt at +risl to abrogate it"s
pre-rial i Hmine ﬂfder prokibiting mentionng. Schwob's allegaiions against
Brandon, and if the court had refused to do so, to then make a proper ofier to

prove &t irizl that Schwob hed made such allegations against Brandon [Appelles’s

The State's observation sbout Hewell's attorney's faihure o preserve any

- -

issne for appest concerning sehether the irial court would have commitied error

by refusing to admit evidence af iial of Schwob's aflegations thet Brandon bed

5




slso molested her may bewell sormnded. But the State's observation is nothing

more than a "red herring” intend ed o Givert the Courrt's sttention from the actusl

issuie Howell has raised on appeal, which was preserved at trial.

“The issue Howell has mised on eppeal is the coutts overruling of his

objectior that Socisl Worker Ramsey's "nartially accrediting” testimony was

HTpropET and misleading because Schwob had claimed Bowell's sen had also
molested h.vr prpeEarzts Brief, et 12]. Tiﬁ.s State‘s arguzoent that Howell faitet 20
presemve & separat\_ a;_a;dlsc:e.c jssue forappéal has no ap application to the issae
Flowell did preserve. ot srial and is arguing on appeal. .

The crux af fae Siate's exgurment on appeal appears fo be that i angh:
tp inirednceeviience that i kzowth_s a fteat poten ual to mislead a jury mio
drawing an unfounded an ant me‘h_b:e snfecence of a defendant's. guilt because

Howell could have sought pﬂ'mlsszon from the irial court tointrodure evidence,
which conld have a;;enuz-_ted the herm and 'Tt‘:j‘jhi}.a.e engendered by il
adm.aaﬂoz of the Sta 's misleading evidencs, but he made no ciort to sezk
. permission o 40 S0 from the trial courkt

This Court shoultd SOw_QIY reject the Staig’s argurment that frhesarightin
it smisleading and utairly- prefudicial evidence a5 kmg as fhere iz other
evidence aveilable that a defendant might be allowed to use that could atienuaie

e 1o -ar:.:,ﬁ..d:c,e from: the admission of the Siate's evidence. Even relevant

evidence should be excluded ifit's probative value ie substantisily oulw ,_@ed by
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s danger of umiir prefudics, confusion of issnes or misleading the jury. Imd.

{

=

Evidence Rule 403. Signifcantly, Evid. R. 403 doesnt say theat in spite of the et -~
that evidence presents a danger of umfeir prejudice or of misleading thejusy, the

trial court showld admitit, if there's other cdidence the-opposing party might

possibly be able o sniTodiice to attenuste or alleviate the-nofalr prejudice fom

sdmitting the Staie's evidence in the fivst place.

r herewas in the iral eourt's originsl ruling, and Hewell ‘presexved

that ervor for eppeal by making & timely objection. It might well kave been the

more pridami course, once the srist-court erronecasly overruled Es gbjacﬁons ta
Ramsey's accrediting testimony, for Howell's aitorney to seek permmission &0
smirodime evidence concerning Schwob's ellegaiions against Brandon in ordento
ty to alleviate the harm and unfzir prejudice that resulted from Ramseys
testimony. But if the-irial comrt hadn't erroneously overruled his objections to
Remmey'stestimony nthe frst place, then-there wonldn't have been any need¥or

‘Howell to iy io get #he cormt to let him inform the jury about Schwob's allegations

agzinst Brandonio iry fo cure the prejuffice resulting frem the court's erromedus
x . B

maimsg. -
As in any other circoumstzmce where exidence is petentially admissible for

‘Yimited-purpoeses, but would be snadmissible for other purposes, the burdenis on

the pariy seeking to-admit ihe evidence for the proper purpose to establish the

necessary formdstion to make fhe evidence admissible, ¥ the opposing party
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makes aﬁ:uazy objection. Imd. Evidesice Rule 104{)}. Here for ezample, once
Howell objected o Ramsey's testimony on the hasis thet it would be misleading-
givery Schwob's aflegations that Howell's sgn_had also molested her, all the Siate
would have bad io-do o mest Howeli's obj ection and have Ramsey's teslimony
propei- ;aéﬁtted would have been to offer torhzve Ramsey inform the jury that
Schwob had elso.alleged that Howell's son had molesied her. Bui: the State failed

to do so; and it, not Hewell, failed to estabfish the necessary foundation to have

Ramsey's accrediting tesiimony admitted under the circumstances in this case.

Conclusion
For il the foregoing reasons, Appellaat Danuy W. Howell respectizily
continues to request the Couit to vacate his conviciions-and remeand this canse
to the irial-conrt with instructions to grant a DEw frisl Inthes tex::a::.rve, Howell

comitinnes o reguest the Court o remand this ceuse to the trizl court with

fnstroctions to re-sentence him toan aggregais term of no more fhan foriyyears.

Respectfully submitted,
SUSAN K. CAREENTER
Public Defender of Indiana
Att. No. 00312722 .
7S

DAVID P. FRELTIND
Deputy Fublic Defenger

A Noo 000692048
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COURT OF APFEALS OF INDIAHA

DARRY W. BEGWELL,

Appellant {Defendant Bejow),
No. 50AQZ-0457-CR-571

v,
¥.

STATE. OF INDFANA

St st St Sah Niraast [ S

CERTIVICATE OF SSRVICE
LERIIFICATE OF SERVICE
- I hereby certify that I have, this 25th day of Janwary, 2005, sesved upon

Aads

Steve Carter, Atiorney General of Indiana, pur&aant to Ind: Triat Rule 5(B)(1}, by
h;and delivery, two (2) copies of the above and icregoing BEPLY BRIEF OF
. DEFENDANT-APPELEANT Tled inthe Indiana Conrt of Appedis in-the_above-
captioned canse.of acHon,
Respectfully subinitted, .
SUSAN E. £ARTENTER

Public Defender of Indiagx
Aft, No, 800312746~

)

—
-

DAVID P-FREUND

. WWWWWWMJLWY i h

Depuiy Public Defender
Att. No. 0006920-40

s F £ o, -
Attorneys for Appellant







NOTICE

Wells Circuit Court

102 W. Market Street West
Bluffton Indiana 46714

State Vs Howell #138701 . v 90C01-0310-FA-000005

90C01-0310-FA-000005
To: Danny W Howell
DOC # 138701

6908 South Old Highway 41
Carliste, IN 47838

To view any documents attached, type the hyperlink provided below in a web browser. Note this fink is
valid for 21 days. If you need a copy of this document, download it immediately.

If a document is confidential, the system will prompt you to enter your email address. However, because
you received this paper notice, the court does not have a valid email address for you. Please file an
Appearance with the clerk and include a valid email on the Appearance.

if you are unable to download the document attached and need a physical copy of the document, please
contact the clerk or court.

EVENTS

File Stamped /
Entry Date Order Signed Event and Comments

05/12/2025 05/12/2025 Order Received from the Court of Appeals

https://m.in.gov/CZFVVP8Y

OTHER PARTY - NOTICED OTHER PARTY - ENOTICED
N/A David Gregory Crell (Prosecutor)
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STATE OF INDIANA . ) INTHE WELLS CIRCUIT COURT.

)
COUNTY OF WELLS ) CASE NUMBER: 90C01-0310-FA-000005

STATE VS HOWELL #138701

ENTRY AND ORDER RE: LETTER/SELF-REPRESENTED REQUEST OR NON-CONFORMING

PLEADING

The Court having received on March 20, 2025, the document(s) not consisting of a proper pleading as otherwise
required by the Indiana Trial Rules, now finds and orders as follows:
Deems it to be correspondence by a non-party (not seeking intervention), disregards the same, and takes
no action and forwards to all parties. Filings are usually allowed only by counsel or self-represented parties.
Deems it to be a sufficiently pled motion and request for hearing, and sets this matter for hearing on the
following issues:
_ X Deems it to be incoherent, msufﬁclent and/or misinformed and without legal basis, and the Court takes
no further action.
Deems it to be a request for modification, that is repetitive or legally or factually without merit, and the
same is denied.
Finds it to be submitted by a party currently represented by counsel, strikes it from the record as
bifurcated representation is generally prohibited under Indiana law.
Finds it fails to comply with Indiana Trial Rule 5, in that it was not served on all parties of record. The
Court is prohibited from engaging in ex parte communication.
__Sets this matter for hearing.on the .at . All parties are ordered to
personally appear and be prepared to address the Court.
The Court now takes no action on the non-conforming pleading/letter, other than issuing this Order.
Should the sender desire further Court action in this matter, the sender is directed to contact counsel
and/or observe proper Court procedures (such as filing petitions, motions, etc., with coples and notice to all
parties) to bring the matter to the Court’s attention.
The Court has previously ruled on the issues presented by the Defendant and the Court affirms its
previous decision.

SO ORDERED: __3/20/2025

Distribution: Defendant
Welis County Prosecutor’s Office




. CRIMINAL NOTICE
WELLS CIRCUIT COURT
102 W. Market Street West

Bluffton Indiana 46714

State Vs Howell #138701 90C01-0310-FA-000005

To: Danny W Howell
DOC # 138701 .
6908 South Old Highway 41
PO Box 500
Carlisle IN 47838

ATTORNEYS

PLAINTIFF -
David Gregory Crell : State of Indiana

: DEFENDANT
Danny W Howell : Danny W Howell

EVENTS:

File Stamp/
Entry Date  Order Signed/ v Event and Comments
Hearing Date

02/11/2025 Administrative Event (Form 10-1 Notice of Completion of Clerk's Record
filed)

Distribution:

Drintad 2/71 /27098 1-02 D\




IN THE
INDIANA COURT OF APPEALS

Case No.: 25A-CR-00316

DANNY HOWELL, Appeal from the Wells Circuit Court

Appellant,
Trial Court Case No:
Vs. ‘ 90C01-0310-FA-000005

STATE OF INDIANA, The Honorable Kenton W. Kiracofe,
Appellee. Judge

NOTICE

Cindra S. Bates, the Court Reporter of the Wells Circuit Court, represents to the Court and
notifies the parties as follows:

1. OnFebruary 11, 2025, this Reporter received Appellant’s Notice of Appeal wherein
he seeks to request to transfer to the Supreme Court the Order of the Court of
Appeals entered on January 24, 2025, that declined to authorize the filing of a
successive petition for post-conviction relief, in Court of Appeal Cause No. 24A-SP-
3142,

. In said Notice, Appellant requests that “The official court reporter of this Court is
requested to transcribe, certify, and file with the clerk of this Court a transcript of all
proceedings recorded from the filing date of the original ché.rging information up to
and including a]l proceedmos in the current miatter, mcludmg exh1b1ts "

. On October 27, 2020, the Ind1ana Court of Appeals issued an order in Court of
Appeals Case No. 90A02- 0407-CR-571, which is the appellate case for Trial Court
Case No. 90C01-0310-FA-000005; in relevant part, said order states that “1. On
June 29, 2005, the Court ordered the Office of the Public Defender of Indiana to

provide Appellaint with a free copy of the record on appeal. 2. Because he has

already been granted a free copy of the record on appeal, Appellant’s Verified
Petition for Copy of Record on Appeal is denied.”
4. Review of the Chronological Case Summary (CCS) for 90C01-0310-FA-000005

&
4 )




reveals that no proceedings have been were conducted, thus not recorded, since the
above-referenced order was issued on October 27, 2020, including for Appellant’s
Successive Petition for Post-Conviction Relief, which is the subject of the above-
captioned appellate action. _

5. As such, because no hearing was held on the Successive Petition for Post-

Conviction Relief, there is no record to be transcribed.

/s/Cindra S. Bates
Court Reporter

CERTIFICATE OF SERVICE

I certify that on February 25, 2025, I served a copy of this document upon the following
person(s) by United States Postal Service, postage pre-paid; electronic mail; or by placing a
copy in the mailbox located m the Offices of the Wells Circuit Court that has been designated
by the recipient for the receipt of such materials: Wells County Prosecuting Attorney; Danny
Howell #138701, Wabash Valley Correctional Facility, P.O. Box 1111, Carlisle, Indiana
47838; and Theodore Edward Rokita, Office of the Attorney General, 302 West Washington

Street, IGCS-Fifth Floor, Indianapolis, Indiana 46204.

/s/Cindra S. Bates
Court Reporter
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STATE OF INDIANA ) INTHE WELLS CIRCUIT COURT

)
COUNTY OF WELLS ) CASE NUMBER: 90C01-0310-FA-000005

STATE VS HOWELL #138701

ENTRY AND ORDER RE: LETTER/SELF-REPRESENTED REQUEST OR NON-CONFORMING

PLEADING

The Court having received on February 5, 2025, the document(s) niot consisting of a proper pleading as
otherwise required by the Indiana Trial Rules, now finds and orders as follows:

Deems it to be correspondence by a non-party (not seeking intervention), disregards the same, and takes
no action and forwards to all parties. Filings are usually allowed only by counsel or self-represented parties.

Deems it to be a sufficiently pled motion and request for hearing, and sets this matter for heanng on the
following issues:

Deems it to be mcoherent 1nsufﬁcwnt and/or misinformed and without legal basis, and the Court takes
no further action.

X Deemsittobea request - » that is repetitive or legally or factually without merit, and the

sarne is denied. o

Finds it to be submitted by a party currently represented by counsel, strikes it from the record as
bifurcated representation is generally prohibited under Indiana law.

___ Finds it fails to comply with Indiana Trial Rule 5, in that it was not served on all parties of record The
Court is prohibited from engaging in ex parte communication.

Sets this matter for hearing on the at . All parties are
ordered to personally appear and be prepared to address the Court.

__X__The Court now takes no action on the non-conforming pleading/letter, other than issuing this Order. '
X _Should the sender desire further Court action in this matter, the sender is directed to contact counsel

and/or observe proper Court procedures (such as filing petitions, motions,. etc., with copies and notice to all
parties) to bring the matter to the Court’s attention.

__2X The Court has previously ruled on the issues presented by thg Dgfendant a
previous decision.

 SO'ORDERED:, 2/6/2025

Hotforable Kentony Kiracof6
Judge, Wells Circuit Court

Distribution: All parties of record.




NOTICE

Wells Circuit Court

102 W. Market Street West
Biuffton Indiana 46714

State Vs Howell #138701 : 90C01-0310-FA-000005

90C01-0310-FA-000005
To: Danny W Howell

Wabash Valley Correctional Fac
P.O. Box 1111 #138701
Carlisle, IN 47838

To view any documents attached, type the hyperlink provided below in a web browser. Note this link is
valid for 21 days. If you need a copy of this document, download it immediately.

If a document is confidential, the system will prompt you to enter your email address. However, because
you received this paper notice, the court does not have a valid email address for you. Please file an
Appearance with the clerk and include a valid email on the Appearance.

If you are unable to download the document attached and need a physical copy of the document, please
contact the clerk or court.

EVENTS

File Stamped /
Entry Date Order Signed Event and Comments

02/05/2025 02/05/2025 Correspondence to/from Court Filed
: Notice of Appeal

https://m.in.gov/WZN8L32R

OTHER PARTY - NOTICED OTHER PARTY - ENOTICED
N/A David Gregory Crell (Prosecutor)



https://rn.in.gov/WZN8L32R
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REIPELY RLY LIRS NETUR O REQUEST TO TRAMSFER TO TWR IorhENE CoNRTFRONTUR
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CERTIFICATE OF SERVICE

L o

202X a true and correct copy of the foregoing Motion was served upon the Prosecuting Attorney
for W)l g County, B NERAAL , Indiana; by ordinary, first class, postage

prepaid, United States Mail.
Petitione§ )

do hereby certify that on this Q dayof g




CERONOLOGICAL CASE SUMMARY

CASE SUMMARY
CASE No. 96C01-0501-PC-000601

Howell Vs State Of Indiana : . Location: Wells-Circuit Court
. Fudicizl Officer: Kixacofe, Keaton W
Filedon: 01/20/2005
Legacy System Number: C105PC00001

CASE INFORMATION

Stafistical Closures ‘ ’ PC - Past Ceaviction Relief
03/07/2005  Dismissed : . Petitisn

° 03/67/2805 Becided

CASE ASSIGNMENT

Current Case Assignment

Case Nuraber 90CH1-0501-PC-000001
Conrt - Wells Circnit Court
Date Assl 01/20/2005

5 wnf(fﬁiccr Kiracofe, Kenton W

PARTY INFORMATION

Petitioner Hoveell, Danny
Wabash Valley Corr. Fac.
PoBox 1111
Carlisle, IN 47838

DATE- . EVENTS & ORDERS OF THE CCURT

01/21/2005 Converted Event .
: Transcript Of Proceedings No. 77C01-05 01-MI-00005 of the Sullivan Circuit Court filed
(RJO? N) | JTS Minute Entry Date: 01/21/2005

01/26/2005 | Converied Event .

Motion For Change O Venue From The Judge filed. Affidavit In Support Of Motion For
Change Of Verne From The Judge filed. Order. filed. (RJO)(Notice) (RJO? N) | JIS Minute
EBwiry Date: 01/26/2005 .

01/3172005 Comveried Event _ ..
Staze's Response To Petition For State Writ Of Habeas Corpus (Petition For Post Convicition
Relief) filed. (RIO? ) | JTS Minute Entry Date: 01/31/2005

02/02/2005 | Converted Event
" Motion To Hithdraw Appearance filed. Order Granting Withdraw filed: (RJ0) (RIG? N) | JIS|
Minte Entry Date~02/02/2005 '

02/10/2005 Cbnvcmd' Event :
Letter filed (RJO? N) | JIS Mirute Eniry Date: 62/10/2005

02/28/2005 | ComveriedEvent . A
Verified Petition Requesting Appointment Of Special Prosecutor fled mume pro tunc as of
February 22, 2063, Motion For Change Of Venue From The Judee & Coumty After Prescribed
Time Has Run,-Pursuant To State Habeas/PCR-1 Sec. 4(b) Aled All matters scheculed for
bearing Monday, March 7, 2005, at 1:00 p.m. (Notice) Affidavit In Support Of Motion For
Change Of Ferue From The Judge filed Notice Of Non-Representation jiled. Petitioner's
Reply (Traverse) To State Response To Petition For State Writ Of Habeas Corpus (Post
Conviction Relief) filed. Transport Order filed. (RJOJ (Wotice) (RJO? ) | JTS Mimue Entry
Dame: 02/28/2005

a1
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03/07/2005

03/16/2005

11/23/2010
11/23/2010

11/23/2010

06/08/2020

CERONOLOGICAL CASE SUMMARY

CASE SUMMARY

CASE NO. 90C01-0501-PC-000001L
Converted Event ) ' .
Order filed. (RIO)(Notice) (DISPOSED: DI) (RJO? N) | JIS Masute Entry Date: 03/07/2005 |

Coxnverted Event :
Motion To Compel Court To Produce All Documents Pertaining To Petitioner's State Habeas
Corpus w/ Exhibits filed. Order Requiring Court To Produce Pefition Of State Huabeas Corpush].
PCR 1 C and Exhibits To Petitioners Wife, Lorinda Howell, POA filed. (RJO)(Notice) (RIO?
N} | JTS Minute Entry Date: 03/16/2005 .

-

Converied Event

IMAGED CONFIDENTIAL FILE PRIOR TO SCANNING INSTALLATION (RJO? N} | JTS
Minute Entry Date: 11/23/2010

Convertad Event

IMAGED CONFIDENTIAL FILE PRIORTO SCANNING INSTALLATION. (R7O7 NJ 1 JIS
Mimute Entry Date: 11/23/2010 -

Converted Event .

IMAGED ALL DOCUMENTS INFILE PRIOR TO SCANNING INSTALLATION. {RJO7 Iy i
JIS Mirute Entry Date: 1 1/23/200

@ Caorrespondence to/ffom CouriFiled
File Stamp: 06/08/2020
Filed By: Retitioner Howell, Danny
Copy of CCS mailed to Mr. Howell




05/11/2004

04/25/2005

05/04/2005

05/10/2005

05/26/2005

07/17/2012 -

07/17/2012

07/17/201Z

07/17/2012

07/17/2012

07/17/2012

07/17/2012

03/25/2014

CHRONOLOGICAL CASE SUMMARY

CASE SUMMARY
CASE NO. 90C01-0310-FA-000005

1. SEE CCS ENTRY FOR OFFENSE DESCRIPTION-
Conversion Unknown

Judgment
Conversion
2. SEE CCS ENTRY FOR OFFENSE DESCRIPTION-
Conversion Unknown

Converted Event
For all CCS entries prior to this date see hard copy of CCS. Motion To Compel Counsel To
Produce All Documents Pertaining To Petitioner filed. (RJO? N) | JTS Minute Entry Date:
04/25/2005

Converted Event
Petition For Payment For Cost Of Appeal filed. Order filed. (RJO) Copy of Brief Of
Defendant-Appeliant filed. Copy of Reply Brief Of Defendant-Appellant filed. (RJO? N) | JTS
Minute Entry Date: 05/04/2005

Converied Event
Notice Of Termination Of State Public Defender's Representation filed. (RJO? N) | JTS Minute
Entry Date: 05/10/2005

Converted Event
Opinion Of The Court Of Appeals Of. Indzana Sfiled. (RJO? N) | JTS Minute Entry Date:
05/26/2005

Converted Event
IMAGED ALL DOCUMENTS IN FILE PRIOR TO SCANNING INSTALLATION. (RJO? N) |
JTS Minute Entry Date: 07/17/2012

Converted Event
IMAGED ALL DOCUMENTS IN FILE PRIOR TO SCANNING INSTALLATION. (RJO? N) |
JTS Minute Entry Date: 07/17/2012

..Converted Event
IMAGED ALL DOCUMENTS IN FILE PRIOR TO SCANNING INSTALLATION. (RJO? N} |
JTS Minute Entry Date: 07/17/2012

Converted-Event
IMAGED ALL DOCUMENTS IN FILE PRIOR TO SCANNING INSTALLATION. (RJO? N) |
JTS Minute Entry Date: 07/17/2012

Converted Event
IMAGED ALL DOCUMENTS IN FILE PRIORTO SCANNING INSTALLATION. (RJO? N) |
JTS Minute Entry Date: 07/17/2012

Converted Event g
IMAGED ALL DOCUMENTS IN FILE PRIOR TO SCANNING INSTALLATION..(RJO? N) |.
JTS Minute Entry Date: 07/17/2012

Converted Event ,
IMAGED CONFIDENTIAL FILE PRIOR TO SCANNING INSTALLATION (RJO? N} | JTS
Minute Entry Date: 07/17/2012

Converted Event

01/03/2017

01/03/2017

Court Of Appeals Order filed. (RJO? Y) | JTS Minute Entry Date: 03/25/2014

Converted Event
Letter from Defendant filed. Petition for Modification of Sentence filed. Motion for Order for
Evaluation filed. Proposed Order for Evaluation filed Proposed order for Transport filed. sjs
(RJO? N) | JIS Minute Entry Date: 01/03/2017

Converted Event
Defendant's Motion for Modification of Sentence is denied. Entry and Order re: Pro Se Motzan
Jfor Sentence Modification filed. (RJO? Y) | JTS Minute Entry Date: 01/03/2017

yA
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01/17/2017

01/19/2017

02/15/2017

02/16/2017

12/05/2019

12/11/2019

12/12{2019

12/12/2019

01/03/2020

01/03/2020

01/03/2020

01/07/2020

CHBRONOLOGICAL CASE SUMMARY

CASE SUMMARY
CASE No. 90C01-0310-FA-000005

Converted Event
Letter from Defendant filed. Motion for Relief From Judgment Or Order filed. sjs (RJO? N) |
JIS Minute Entry Date: 01/17/2017

Converted Event
Entry And Order Re: Letter/Self-Represented Request Or Non-C onforming Pleading filed as of
January 18, 2017. (RJO? Y) | JTS Minute Entry Date: 01/19/2017

Converted Event .
Letter from Defendant filed. Motion for Relief from Judgment or Order filed. Memorandum in
Support of Motion for Relief from Judgment or Order filed. sjs (R7O? N) | JTS Minute Entry
Date: 02/15/2017

Converted Event
Entry and Order Re: Letter/Self-Represented Request or Non-Conforming Pleading filed,
(RJO? Y) | JTS Minute Entry Date: 02/16/2017

'@ Correspondence to/from Court Filed
File Stamp: 12/05/2019

Certification of Venue from Sullivan County, Petition for State Writ of Habeas Corpus,
Exhibits, Motion for Leave to Proceed in Forma Pauperis and Order

Order Issued (Judicial Officer: Kiracofe, Kenton W )
"Order Signed: 12/11/2019 ' _
in response to Defendant’s Petition for State Writ of Habeas Corpus; State given 20 days to
respond.

Automated Paper Notice Issued to Parties
Order Issued --—- 12/11/2019 : Danny W Howell

Automated ENotice Issued to Parties
Order Issued - 12/11/2019 : Andrew John Carnall

EJ Appearance Filed
File Stamp: 01/03/2020
For Party: State Plaintiff State of Indiana
Amended Appearance

@ Response Filed
File Stamp: 01/03/2020
Filed By: State Plaintiff State of Indiana
Respone tc Habeas PCR Relief pdf-

'@ Administrative Event
Documents received and filed

l@ Order Issued (Judicial Officer: Kiracofe, Kenton W )
" Order Signed: 01/07/2020
to clarify proceedings.

01/07/2020

01/08/2020

01/08/2020

"E) Notice Filed

File Stamp: 01/07/2020
Filed By: State Plaintiff State of Indiana; Defendant Howell, Danny W
Nptice - No Record to Transcribe

Automated Paper Notice Issued to Parties
Order Issued -—-- 1/7/2020 : Danny W Howell

Automated ENotice Issued to Parties

Order Issued --— 1/7/2020 : David Gregory Crell;Andrew John Carnall

PAGE30F4 |3
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CHRONOLOGICAL CASE SUMMARY

CASE SUMMARY
CASE No. 90C01-0310-FA-000005

01/09/2020 '@ Order Denying (Judicial

Order Signed: 01/09/2020
Movant: Defendant Howell , Danny w
Defendant's Petition Jor State Wyt of Habeas Corpus

Officer: Kiracofe, Kenton W)

01/10/2020 Automated Papér Notice Issued to Parties

Order Denying - 1/9/2020 : Danny W Howell

01/10/2020 Automated ENotice Issued to Partieg

Order Denying - 1/9/2020 : David Gregory Crell: Andyew John Carnail

14
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BEFORE THE

SUPREME COURT OF INDIANA

CAUSEN0.90A02-0809-PC-829

DANNY HOWELL, Appeal-from the Circuit Court of Wells
A ) . County
~ Appellant {Petitioner-below),
V.
Cause No. 90C01-0505-PC-2
STATE OF INDIANA, - '

Appellee (Respondent below). Hon. David L. Hanselman, Sr., Judge

k NbTICE-mOFPOSL'LION TO '-I‘RANSFER
Appel—lee, the State of Indiana, intends to file no separate opposition to Appellant’s
Petition to Transfer. Rather, in oppositionr“td transfer, the State will rely on its Brief of Appellee
filed in-the Court of Appeals.and the Court of-Appeals’ decision; which are adequate to show
that the petition.should be denied. The State will prepare.and file a response should this Court so
'request. | |
Respectfully submitted,
GREGORY F: ZOEL—I;ER

INDIANA ATTERNEY GENERAL
Atty. No. 1958-98

Attorneys for Respondent/Appellee
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IN THE
COURT OF APPEALS OF INDIANA

Danny W. Howell,

- Appellant,
Court of Appeals Cause No. ,
25A-CR-316 FILED

Jun 23 2025, 11:26 am

CLERK
Indiana Supreme Court
Court of Appeals
and Tax Court

V.

State of Indiana,
Appellee.

Order

This appeal was dismissed with prejudice on April 1, 2025. Appellant, pro se, has
now tendered a Motion to Correct or Modify Clerk’s Record.

Having reviewed the matter, the Court finds and orders as follows:

1. The Clerk of the Court is directed to file Appellant’s Motion to Correct
or Modify Clerk's Record as of the date of this order.
2. Appellant's Motion to Correct or Modify Clerk’s Record is denied.

Ordered: 6/23/2025

Chief Judge

Page 10of 1




IN THE

COURT OF APPEALS OF INDIANA

Danny W. Howell,
Appellant,
V.

State of Indiana,
Appellee.

Court of Appeals Cause No.

25A-CR-316 P
FILED °

Apr 03 2025, 10:11 am

CLERK

Indiana Supreme Court §
Court of

ourt

Order

This appeal was dismissed on April 1, 2025. Appellant, pro se, has now filed a
Verified Motion to Accept Jurisdiction over Appeal Decisions.

Having reviewed the matter, the Court finds and orders as follows:

Appellant's Verified Motion to Accept Jurisdiction over Appeal Decisions is

denied.

Ordered: 4/3/2025

Chief Judge

Page 1 of 1




IN THE

COURT OF APPEALS OF INDIANA

Danny W. Howell,

Appellant,
Court of Appeals Cause No.

25A-CR-316
State of Indiana, ' FILED

Apr 01 2025, 10:46 am
CLERK

Indiana Supreme Court
Court of Appeals
and Tax Court

V.

Appellee.

Order.

On January 24, 2025, in Cause Number 24A-SP-3142, the Court
denied Petitioner’s request to file a successive petition for post-
conviction relief.

On February 6, 2025, Appellant filed a Notice of Appeal, requesting
transfer of this Court’s January 24, 2025 order to the Indiana
Supreme Court. Transfer may not be sought from an order declining
to authorize the filing of a successive petition for post-conviction
relief. See Ind. Appellate Rule 57. |

Additionally, Appellant’s Notice of Appeal does not identify any
' final judgment issued by a trial court of this State that Appellant
seeks to appeal. Consequently, the Court lacks jurisdiction. See

App. Rule 5.

Having reviewed the matter, the Court finds and orders as foliows:

1. Transfer may not be sought from an order declining to

authorize the filing of a successive petition for post-conviction
relief. Additionally, Appellant does not identify any final
judgment issued by a trial court in this State that he seeks to

Page'l of 2
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appeal. Consequently, the Court lacks jurisdiction, and this
appeal is dismissed with prejudice.

. The Clerk of the Court is directed to send this order to the
parties and the Wells Circuit and Superior Courts Clerk.

. The Wells Circuit and Superior Courts Clerk is directed to file
this order under Cause Number 90C01-0310-FA-5, and,
pursuant to Indiana Trial Rule 77(D), the Clerk shall place the
contents of this order in the Record of Judgments and Orders.

Ordered: 4/1/2025

Chief Judge

Page 2 of 2




IN THE

- COURT OF APPEALS OF INDIANA

Danny W. Howell,
Petitioner,

Court of Appeals Cause No.
] 24A-SP-3142 ——
State of Indiana, . FILED

Respondent. Jan 24 2025, 10:50 am

CLERK
indiana Supreme Gourt
Court of Appeals
and Tax Court

V.

Order

Petitioner has filed a Successive Petition for Post-Conviction Relief.
Having reviewed the matter, the Court finds and orders as follows:

1. Petitioner has failed to establish a reasonable possibility that Petitioner is
entitled to post-conviction relief, and accordmgly, the Court declines to
authorize the filing of the petition.

. The Clerk of the Court is directed to send this order to Petitioner and the
Wells Circuit and Superior Courts Clerk.

. The Wells Circuit and Superior Courts Clerk is directed to file this order
under Cause Number 90C01-0310-FA-5, and, pursuant to Indiana Trial
Rule 77(D), the Clerk shall place the contents of this order in the Record

of Judgments and Orders. -

Ordered: 1/24/2025.

Kenworthy, Felix, JJ., Baker, Sr. J., concur.

For the Court,

FRER A
3

Chief Judge
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Clerk of the Appellate Courts

Greg Pachmayr, Clerk « 317-232-1930 - courts.in.gov

February 21, 2025

Danny Howell

Re: Petition to Transfer; 24A-SP-3142

Dear Danny Howell:

Our office received your Petition to Transfer referencing the above-mentioned case. Petitions to
Transfer are not permitted in SP cases. Please see the following Appellate Rule:

Rule 57. Petitions To Transfer And Briefs
Effective January 1, 2022

A. Applicability.

This Rule applies to Petitions to Transfer an appeal from the Court of Appeals to Supreme Court
after an adverse decision by the Court of Appeals. .

B. Decisions From Which Transfer May be Sought.

Transfer may be sought from adverse decisions issued by the Court of Appeals in the following
form: -

(1) a published opinion;

(2) a not-for-publication memorandum decision;

(3) any amendment or modification of a published opinion or a not-for-publication
memorandum decision; and

(4) an order dismissing an appeal.

Any-other-order-by the-Court-of-Appeals including-an-order-denying-a-motionfor-interlocatory

Indiana Supreme Court Office of Judicial Administration ,
Clerk of the Appellate Courts « State House, Room 216 200 W Washmgton Street - Indianapolis, IN 46204

L &



courts.in.gov

Clerk of the Appellate Courts « Greg Pachmayr, Clerk

For more information, please refer to the Indiana Rules of Appellate Procedure.

Sincerely,

Gregory Pachmayr

Clerk of the Appellate Courts
wo







200 LED2D 966, _US _ Howell v. Brown

No. 17-6500.

Danny Howell, Petitioner
Vs,
Richard Brown, Superintendent, Wabash Valley Correctional Facility.

[200 L Ed 2d 966] 2018 US LEXIS 2701.

April 30, 2018.

Petition for rehearing denied.<*pg. 967>

Former decision, 138 S. Ct. 667, 199 L. Ed. 2d 555, 2018 U.S. LEXIS 153.
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Danny Howell, Petitioner v. Richard Brown, Superintendent, Wabash Valley Correctional Facility.
SUPREME COURT OF THE UNITED STATES
138 S. Ct. 667; 199 L. Ed. 2d 555; 2018 U.S. LEXIS 153; 86 U.S.L.W. 3331
No. 17-6500.
January 8, 2018, Decided

Editorial Information: Subsequent History

US Supreme Court rehearing denied by Howell v. Brown, 2018 U.S. LEXIS 2701 (U.S., Apr. 30, 2018)
Judges: {2018 U.S. LEXIS 1}Roberts, Kennedy, Thomas, Ginsburg, Breyer, Alito, Sotomayor, Kagan,
Gorsuch.

Opinion

Petition for writ of certiorari to the United States Court of Appeals for the Seventh Circuit denied.

lecases ' +

© 2020 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
DANNY HOWELL,
Petitioner,
vs. CAUSE NO. 1:09-Cv-168

SUPERINTENDENT,

N et el et et et N et

Respondent.
ORDER

This matter is before the Court on another Federal Ruleaof
" civil Procedure 60 motion filed by Danny Howell, a pro se prisoner,
on March 8, 2017. For the reasons set forth below, the court: (1)
DENIES the Rule 60 motion (DE 47) for want of jurisdiction; (2)
FINES Danny Howell §5,000; (3) DIRECTS the_clerk of court to
return, unfiled, any papers filed in any case by of on behalf of
Danny Howell (except for a notice of appeal or unless filed in a
criminal case or a habeas corpus ‘pw_roceeding challenging a new
conviction) until he has paid in fﬁll all outstanding fees and

sanctions in all civil actions in any federal court; and (4)

DIRECTS the clerk to note on the docket of this case any attempted

filings in violation of this order.

BACKGROUND

On June 19, 2009, Howell filed a habeas corpus petition

raising one ground to challenge his child molestation and sexual

>
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misconduct with a minor convictions in the Wells Circuit Court
under cause number 90C01-0310—FA—5.>DE 1. This court addressed the
merits of his claim “thaﬁ'his frial counsel rendered ineffective.
assistance because he failed to offer proof that alleged child
molest victim told other people her stepbrother previously
molested her.” DE 23 at 4. Habeas corpus was denied on April 26,
2010. DE 23. ﬁowell appealed, but was denied a certificate of
appealability. DE 41 at 2. He petitioned for rehearing and was
denied. DE 41 at 4. |

Howell petitioned the Seventh Circuit for leave to file a
successive habeas corpus petition and was denied. DE 42. His second
request was also denied aﬁd he was cautioned that if he continued
fo submit frivolous filings, he could be fined and restricted. Id.
Undeterred, he filed a third request. It too was denied and he was
fined $500 and restricted from f£iling in this circuit. DE 43. He
paid the fine and the restriction was lifted.

Howell next filed a motioh in this case pursuant té Federal
Rule of Civil Procedure 60(b) arguing that the “[e]arlier habeas

court’s decision was the product of a fraud upon the court.” DE 44

at 1. In denying that motion, the court explained that “[t]he fraud

Howell alleges the State committed to obtain his 2004 conviction

is the basis on which he seeks habeas relief. His arguments that

this court wrongly decided the merits of his habeas claim are

themselves the assertion of a claim.” DE 45 at 3. A Rule 60(b)

4 &
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motion which argues the merits of a claim is a successive petition,
Gonzalez v. Crosby, 545 U.S. 524, 532 (2005),‘and “[a] district
court must dismiss a second or successive petition, without
awaiting any response from the government, unless the court of
appeals has given approval for its filing.” Nunez v. United States,
96 F.3d 990, 991 (7th Cir. 1996) (emphasis in original). Therefore
the Rule 60(b) motion was denied because Howell had not obtained
permission to file a successive petition and this court-lacked
jurisdiction.

Rather than appeal that ruling, Howell filed with the Seventh
Eircuit a fourth request to file a successive petition. It was
denied. He was fined $1,000'and again restricted. Howell v. Brown,
13-2060 (7*® Cir. June 7, 2013)5 He paid the fine and the
restriction was lifted. Still undeterred, he filed a second Rule
60 motion in this court again arguing that his habeas corpus
petition was impropérly denied because of a fraud on the court.
Howell v. Brown, 1:15-CV-200 (N.D. Ind. filed July 30, 2015). It

was denied for lack of jurisdiction the next day.

DISCUSSION

Now he is back again with a third Rule 60 motion making the
same argument as the first two. For the reasons explained in this
court’s prior orders, this filing is a successive petition and

. . )
this court lacks jurisdiction to consider it because Howell has

N
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not been authorized by the Seventh Circuit to file a successive
habeas corpus petition. He has asked the Circuit fdur times.'He
has been denied four times. He has been fined and restricted twice.
He paid the fines and the restrictions were lifted. However, he
has not heeded the Circuit’s warning that that “payment of that
fine is not a license to resume filing frivolous papers.” Howell
v. Brown, 13-2060 (7tk Cir. June 7, 2013). Instead, since the second
res;riction was lifted, he has filed two frivolous Rule 60 motions.

This must stop. These filings are a waste of judicial

resources. “Abusers of the judicial process are . . . to be

sanctioned.” Free v. United States, 879 F.2d 1535, 1535 (7th Cir.
1989). *“Federal courts have both the inherent power and
constitutional obligation to protect their jurisdiction from
conduct which impairs their ability to carry out .Article ITT
functions.” In re McDonald, 489 U.S. 180, 185 n.8 (1989) (quoting
In re Martin-Trigona, 737 F. 2d 1254, 1261 (2nd Cir. 1984)).
Therefore Howell will be fined $5,000 and again restricﬁed.
Until he pays in full all outstanding fees and sanctioms in all
civil actions in any federal court, the clerk of this court will

return unfiled any papers he submits in a civil case including

attempts to attack hig current criminal judgment. The restriction
imposed by this order does not restrict him from filing a notice
of appeal nor “impede him from making any filings necessary to

protect him from imprisonment or other confinement [based on a new

5y




conviction], but . . . [it does] not let him file any paper in any
other [civil] suit . . . until he pays the money he owes.” Support

Sys. Int’l v. Mack, 45 F.34 185, 186 (7th Cir. 1995) .

CONCLUSION

For the reasons set forth above, the court: (1) DENIES the
Rule 60 motion (DE 47) for want of jurisdiction; (2) FINES Danny
Howell $5,000; (3) DIRECTS the clerk of court to return, unfiled,
any papers filed in any case by or on behalf of Danny Howell
(except for a notice of appeal or unless filed in a.criminal case

or a habeas corpus proceeding challenging a new conviction) until

he has paid in full al1 outstanding fees and sanctions in all civil

actions in any federal court; and (4) DIRECTS the clerk to note on
the docket of this case any attempted filings in violation of this

order.

DATED: March 8, 2017 /s/Rudy Lozano, Judge
' United States District Court
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DANNY HOWELL, Petitioner, vs. SUPERINTENDENT, WABASH VALLEY CORRECTIONAL Facility,
Respondent.
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF INDIANA, FORT WAYNE
DIVISION
2010 U.S. Dist. LEXIS 61441
CAUSE NO. 1:09-CV-168
June 21, 2010, Decided
June 21, 2010, Filed

Editorial Information: Subsequent History

Motion denied by Howeli v. Superintendent, Wabash Valley Corr. Facility, 2010 U.S. Dist. LEXIS 61774
(N.D. Ind., June 22, 2010)

Editorial Information: Prior History
Howell v. Superintendent, 2010 U.S. Dist. LEXIS 40581 (N.D. Ind., Apr. 26, 2010)

Counsel Danny Howell, Petitioner, Pro se, Carlisle, IN.
For Superintendent, Wabash Valley Correctional Facility,
Respondent: Kelly A Miklos, LEAD ATTORNEY, Indiana Attorney General's Office - 1AG/302,
Indianapoiis, IN. % '
Judges: RUDY LOZANO, Judge. ‘

Opinion

Opinion by: RUDY LOZANO

Opinion

ORDER

This matter is before the Court on Petitioner Danny Howell's request for a Certificate of Appealability.
To obtain a Certificate of Appealability, a petitioner must make "a 'substantial showing of the denial of
a federal right." Barefoot v. Estelle, 463 U.S. 880, 893, 103 S. Ct. 3383, 77 L. Ed. 2d 1090 (1983)
(quoting Sfewart v. Beto, 454 F.2d 268, 270 n.2 (5th Cir. 1971), cert. denied, 406 U.S. 925, 92 S. Ct.
1796, 32 L. Ed. 2d 126 (1972)). See also Stuart v. Gagnon, 837 F.2d 289 (7th Cir. 1987). The court's
discretion on whether to grant or deny a Certificate of Appealability is the best vehicle of separating
meritorious from frivolous appeals. Barefoot v. Estelle, 463 U.S. at 893. A petitioner is not required to
show that he would prevail on the merits, but he must show that the issues presented in his habeas
petition are "debatable among jurists of reason; that a court could resolve the issues [in a different
manner]; or that the questions are ‘adequate to deserve encouragement fo proceed further.” /d_at

893 n.4 {2010 U.S. Dist. LEXIS 2}(quoting Gordon v. Willis, 516 F.Supp. 911, 913 (N.D.Ga. 1880)).
See also United States ex rel. Calhoun V. Pate, 341 F.2d 885 (7th Cir.), cert. denied, 382 U.S. 945, 86
S. Ct. 402, 15 L. Ed. 2d 354 (1965). :
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This court denied Mr. Howell's petition for writ of habeas corpus because it concluded that the Indiana
courts had correctly applied established federal law in adjudicating his ineffective assistance of
counsel claims, and did not make an unreasonable determination of the facts in light of the facts
contained in the state court record. Nothing in Mr. Howell's petition for certification of appealability
casts doubt on that conclusion, and the issue does not present a question that is debatable among
jurists of reason. Further, he has not presented an argument adequate to deserve encouragement to
proceed further.

For the foregoing reasons, the petitioner's motion for a Certificate of Appealability (DE 28).is DENIED
pursuant to Rule 22(b), Federal Rules of Appellate Procedure. The court advises the petitioner that
pursuant to Fed. R. App. P. 22(b), where the district judge denies a certificate of appealability, the
applicant for the writ may then request issuance of the certificate by a circuit judge. ’

DATED: June 21, {2010 U.S. Dist. LEXIS 3}2010
/s/ RUDY LOZANO, Judge
United State District Court
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DANNY HOWELL, Petitioner, vs. SUPERINTENDENT, WABASH VALLEY CORRECTIONAL
FACILITY, Respondent.
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF INDIANA, FORT WAYNE
DIVISION
2010 U.S. Dist. LEXIS 61774
NO. 1:09-CV-168
June 22, 2010, Decided
June 22, 2010, Filed

Editorial In.formation: Prior History

Howell v. Superintendent, Wabash Valley Corr. Facility, 2010 U.S. Dist. LEXIS 61441 ‘(N.'D. Ind., June 21,
2010)

Counsel Danny Howell, Petitioner, Pro se, Wabash Valley Correctional, Carlisle,
IN. ‘
For Superintendent, Wabash Valley Correctional Facility,
Respondent: Kelly A Miklos, LEAD ATTORNEY, Indiana Attorney General's Office - |AG/302,
Indianapolis, IN.
Judges: RUDY LOZANO, United State District Judge.

Opinion

Opinion by: RUDY LOZANO

Opinion

OPINION AND ORDER

This matter is before the Court on the motion to alter or amend judgment pursuant to Fed. R. Civ. P.
59(e) filed by Petitioner Danny Howell, asking the Court to grant his petition for writ of habeas corpus.
For the reasons set forth below, the Court DENIES the Petitioner's motion to alter or amend judgment.

Howell, a prisoner confined at the Wabash Valley Correctional Facility, filed this petition for writ of
habeas corpus pursuant to 28 U.S.C. section 2254, challenging his convictions in the Wells Circuit
Court for felony child molestation and sexual misconduct for a minor for which he received sentences
totaling seventy years. On April 26, 2010, the court denied Howell's petition for writ of habeas corpus.
On April 30, 2010, he filed his motion to alter or amend judgment, and on May 20, 2010, he filed his
notice of appeal.

Where a party has filed a notice of appeal, a district court {2010 U.S. Dist. LEXIS 2}may deny, but not

grant-his-motion-for-relief-from-judgment. United States v. Cronic, 466 U.S. 648, 667 n. 42, 104 S. Ct.

2039, 80 L. Ed. 2d 657 (1984)."Cronic involved a motion for a new trial under Fed. R. Crim. P. 33, but '
the principle is general. A district court disposed to alter the judgment from which an appeal has been
taken must alert the court of appeals, which may elect to remand the case for that purpose. The
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district court may not alter the judgmenf unless the court of appeals grants leave." Kusay v. United
States, 62 F.3d 192, 195 (7th Cir. 1995)(citations omitted).

For the reasons set forth above, the petitioner's motion to alter or amend judgment (DE 25) is
DENIED. *

DATED: June 22, 2010
/s/ RUDY LOZANO, Judge
United State District Court
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DANNY HOWELL, Petitioner, vs. SUPERINTENDENT, WABASH VALLEY CORRECTIONAL Facility,
Respondent.
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF INDIANA, FORT WAYNE
- DIVISION :
2010 U.S. Dist. LEXIS 40581
CAUSE NO. 1:09-CV-168
April 26, 2010, Decided
April 26, 2010, Filed

Editorial Information: Subsequent History

Certificate of appealability denied Howell v. Superintendent, Wabash Valley Corr. Facility, 2010 U.S. Dist.
LEXIS 61441 (N.D. Ind., June 21, 2010)

Counsel Danny Howell, Petitioner, Pro se, Carlisle, IN.
For Superintendent, Wabash Valley Correctional Facility,
Respondent: Kelly A Miklos, LEAD ATTORNEY, Indiana Attorney General's Office - IAG/302,
Indianapolis, IN.
Judges: RUDY LOZANO, United State District Judge.

Opinion

Opinion by: RUDY LOZANO

Opinion

OPINION AND ORDER \

This matter is before the Court on the Petition for Writ of Habeas Corpus by a person in State custody
under 28 U.S.C. § 2254, seeking review of his conviction, submitted by Petitioner Danny Howell, the
Response to the order to show cause filed by the Respondent, and the Petitioner's Traverse. For the
reasons set forth below, the court DENIES this petition and the Clerk is ORDERED to DISMISS the
petition. ' )

BACKGROUND

Petitioner Danny Howell, a prisoner confined at the Wabash Valley Correctional Facility, filed this
petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254, challenging his convictions in the
Wells Circuit Court for felony child molestation and sexual misconduct with a minor for which he
received sentences totaling seventy years. The Indiana Court of Appeals affirmed his convictions on
direct appeal. (DE 17-5) and he did not seek transfer to the Indiana Supreme Court. (DE 1 at 2).

Howell

(SACAL A=11)

ineffectiveness of his trial counsel. The trial court denied relief, the Indiana Court of Appeals affirmed
the trial court's resolution of the petition for post-conviction relief (DE 17-9), and the Indiana Supreme
Court denied transfer. (DE 17-7 at 5). In his petition for writ of habeas corpus, Howell asseris that he
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"was denied his right to' the effective assistance of counsel under the Sixth and Fourteenth
Amendments for failure to offer proof that alleged child molest victim told other people her stepbrother
previously molested her." (DE 1 at 5).

- LEGAL STANDARDS

This petition is governed by the provisions of the Anti-Terrorism and Death Penalty Act of 1996
("AEDPA"). See Lindh v. Murphy, 521 U.S. 320, 336, 117 S. Ct. 2059, 138 L. Ed. 2d 481 (1997).
AEDPA allows a district court to issue a writ of habeas corpus on behalf of a person in custody
pursuant to a state court judgment "only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States." 28 U.S.C. § 2254(a). The court can only grant an
application for habeas relief if it meets the requirements of 28 U.S.C. § 2254(d), which provides:

An application for a writ of habeas {2010 U.S. Dist. LEXIS 3}corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted with respect to any claim
that was adjudicated on the merits in State court proceedings unless the adjudication.of the
claim--

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of
the evidence presentied in the State court proceeding.

Under this deferential standard, a federal habeas court must "attend closely” to the decisions of state
courts and "give them full effect when their findings and judgments are consistent with federal law."
Williams v. Taylor, 529 U.S. 362, 383, 120 S. Ct. 1485, 146 L. Ed. 2d 389 (2000). A state court
decision is "contrary to" federal law if the state court arrives at a conclusion opposite to that reached
by the Supreme Court or if the state court reaches an opposite result in a case involving facts
materially indistinguishable from relevant Supreme Court precedent. Bell v. Cone, 535 U.S. 685, 694,
122 S. Ct. 1843, 152 L. Ed. 2d 814 (2002). A federal court may grant habeas relief under the
"unreasonable {2010 U.S. Dist. LEXIS 4)}application” clause if the state court identifies the correct
legal principle from Supreme Court precedent but unreasonably applies that principle to the facts of
the petitioner's case. Wiggins v. Smith, 539 U.S. 510, 520, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003).
To warrant relief, a state court's decision must be more than incorrect or erroneous; it must be
"objectively unreasonable.” Id.

DISCUSSION

In his petition for writ of habeas corpus, Howell asserts that his trial counsel rendered ineffective
assistance because he failed "to offer proof that alleged child molest victim told other people her
stepbrother previously molested her." (DE 1 at 5)

"The Sixth Amendment entitles criminal defendants to the 'effective assistance of counsel'-- that is,
representation that does not fall below an objective standard of reasonableness in light of prevailing
professional norms." Bobby v. Van Hook, 130 S. Ct. 13, 175 L. Ed. 2d 255, 2009 WL 3712013, at *2
(2009). The governing Supreme Court case is Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). To establish ineffective assistance of counsel under Strickland, the
Petitioner must show that counsel's performance was deficient and that the deficient performance
prejudiced him. The court's review of {2010 U.S. Dist. LEXIS 5}counsel's performance is "highly
deferential, and the Petitioner "must overcome the presumptionthat;under-the-circumstances;-the
challenged action might be considered sound trial strategy." Davis v. Lambert, 388 F.3d 1052, 1059
(7th Cir. 2004). The prejudice prong requires the Petitioner to show that "but for counsel's
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unprofessional errors, the result of the proceeding would have been different.” Strickland, 466 U.S. at
694. Where it is expedient to do so, a court may resolve an ineffective assistance claim based solely
on the prejudice prong; in other words, where a petitioner cannot establish prejudice, there is no need
to consider in detail whether counsel's performance was constitutionally deficient. See Strickland, 466
U.S. at 697; Watson v. Anglin, 560 F.3d 687, 689-90 (7th Cir. 2009).

Howell presented his ineffective assistance of counsel claims to the Indiana courts in his
post-conviction proceedings. The Indiana Appellate Court properly identified the Strickland standard
as governing the resolution of this claim. (DE 17-9 at 7-8). Accordingly, the court must determine
whether the state court's application of Strickland was unreasonable.

Howell argued in his state appeal {2010 U.S. Dist. LEXIS 6}that he "was denied the effective
assistance of counsel when counsel did not make an offer of proof that B.S. told other people her
stepbrother molested her." (DE 17-8 at 3). A social worker named Ramsey interviewed the victim on
five occasions. "During these sessions, B.S. discussed Howell's molestation and may have also
mentioned her alleged sexual relationship with B.H." (DE 17-9 at 9). Howell argued that Ramsey's
testimony opened the door to the admission of evidence of the relationship between B.S. (the victim)
and B.H. (Howell's minor son), and that "his trial attorney was ineffective for failing to make an offer of
proof regarding the alleged sexual relationship between B.S. and B.H." (DE 17-9 at 8)

The Indiana courts rejected this theory. The Indiana Court of Appeals noted in its opinion that Howeli
conceded in his appellate brief "that this evidence would normally have been inadmissible . . . Howell
insists that Ramsey's testimony opened the door to the evidence implicating Howell's right to
cross-examine witnesses pursuant to the Sixth Amendment to the United States Constitution." (DE
17-9 at 8-9).

In regard to the deficient performance prong of the Strickland test, the Indiana {2010 U.S. Dist. LEXIS
TYAppellate Court concluded that, unlike the case Howell cited in his appeal, there was no evidence
that the relationship between B.S. and B.H. was non-consensual, and there was "no evidence that a
consensual sexual relationship would have caused B.S. to have behaved as though she had been
molested." (DE 17-9 at 13). After analyzing the facts of Howell's appeal the courtof appeals stated
"[wle cannot conciude-that this evidence opened the door totestimony regarding a sexual relationship
between B.S. and B.H. because Howell's Sixth Amendment right to cross-examine was simply not
implicated.” (/d.).

In regard to the prejudice prong of the Strickland test, the Indiana court of Appeals noted that:

.. even if we had concluded that an offer of proof should have been made, Howel! would still fail
in his ineffective assistance claim because he cannot establish prejudice given the substantial
evidence in the record supporting his convictions. B.S. testified that Howell had engaged in sexual
intercourse with her twice when she was thirteen and again when she was fourteen. Furthermore,
four witnesses testified that they saw Howell pat B.S.'s legs inside her thigh, pat her bottom with is
fingers {2010 U.S. Dist. LEXIS 8}between her legs, place his crotch area on her hand, and press
the front of his body against B.S.'s body. We do not find the post-conviction court's conclusion that
this evidence is "overwhelming” to be clearly erroneous. Appeliant's App. P. 12. Therefore, we find
that it was not clearly erroneous for the post-conviction court to have concluded that Howell
established neither deficient performance nor prejudice . . . .DE 17-8 at 14.

A federal court may grant habeas relief if the state court identifies the correct legal principle from
Supreme Courtf precedént but unréasonably applies that principletothe facts of thepetitioner'scase:
Wiggins, 539 U.8. at 520. The Indiana Court of Appeals reviewed Howell's claims under the Strickland
standard, reasonably applied Strickland to the Petitioner's allegations, and rejected them. Howell
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failed to establish ineffective assistance of trial counsel because he did not establish either cause or
prejudice. Nothing in the record suggests that had Howell's counsel attempted to delve into the
relationship between the victim and Howell's minor son the result of the proceeding would have been
different. Because the Indiana Court of Appeals reasonably {2010 U.S. Dist. LEXIS 9}applied
Strickland to Howell's claims and found them to be unsubstantiated his claims are without merit on
habeas review pursuant to 28 U.S.C. § 2254(d).

CONCLUSION

For the reasons set forth above, the petition (DE 1) is DENIED and the Clerk is ORDERED to
DISMISS the petition.

DATED: April 26, 2010
/s/ RUDY LOZANO, Judge
United State District Court
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CASE SUMMARY
CASE NoO. 77001—0501—1\'[[—000005
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Filed on:  01/04/2G05

Legacy System Numberz  C10SMI00005

C4SE INFORMATION

Steistical Closmres -

01/11/2005  Other

Case -
Statns:

Case Type: "M - Miscellaneows Civil

0U11/2005 Decided

|

Crzrent Case Assignment

Case Number _ 77C01-0501-8E-000005
Cout " . Sullivan Circuit Conrt
Date Assigned ‘@1/04/2005

PARTY INFORMATION

Plaintiff

Defeadant

Howell,Danny
N

Hanks, Craig
N

DATE

01/04/2005
£1/04/2005

01/04/2005.

01/05/2005

EVENTS & ORDERS OF THE COURT

Converted Event :
docket level comment: T/0 TO WELLS COUNTY

Converted Event
Doclet Level Entry: Ertry/Fee - Book 2 Poge: 319

Convested Event
Pesition filed pending approval of fee waiver. kit (RTOZ N} | JIS Minute Enfry Date:
01/04/2005

Converfed Event
Petitioner files VERIFIED PETTTION FOR STATE WRIT OF FABEASCORPUS,
AFFIDAVIT GF POVERTY, MOTION FOR APPOINTMENT OF COUNSEL, EXHIBITS
ABCD, E, F and2 TAPES. t#t (RJO? X) | JIS Mimete Entry Date: 010472005

" o1/12/2085

4.9-19

Converted Event _
The Court having reviewed Petitioner's Verified Petition For State Writ Of Habeas Corpus,
now Orders this cause fransferred without occessing costs to the Wells Circuit Court, pursuamt
to Past Conviction Rale 1, Subsection (). OFF # (DISPOSED: T0 ) (RJO? T) (4l Judge R)

| JIS Mimute Entry Daie: 01/11/2005
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CHRONOLOGICAL CASE SUMMARY
CASE SUMMARY
CASE No. 90C01-0501-PC-000601

Howell Vs State Of Indiana Location: Wells-Circuit Court
. Judicial Officer: Kiracofe, Kenton W
Filed on: 01/20/2005
Legacy System Number: C105PC00001

CASE INFORMATION

Statistical Closures PC - Post Conviction Relief
03/07/2005  Dismissed Petition

03/07/2005 Decided

CASE ASSIGNMENT

Current Case_Assignment
Case Number 90C01-0561-PC-000001
| Court a/ Wells Circuit Court

Date Assigped - 01/20/2005
Judi iai‘(%ﬂ?'lier Kiracofe, Kenton W
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Petitioner Howell, Danny
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Po Boxl11l
Carlisle, IN 47838

DATE- EVENTS & ORDERS OF THE CGURT
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Transcript Of Proceedings No. 77C01-0501-MI-06005 of the Sullivan Circuit Court filed.
-{RJO? N) | JTS Minute Entry Date: 01/21/2005

01/26/2005 Lonverted Event .

Motien For Change Of Venue From The Judge filed: Affidavit In Support Of Motion For
Change Of Venue From The Judge filed. Order filed. (RJO){Notice) (RJO? N) | JIS Minute
Entry Date: 01/26/2005 - :

01/31/2005 Cenverted Event . .
State’s Response To Petition For State Writ Of Habeas Corpus (Petition For Post Convicition |
Relief) filed. (RJO? N) | JTS Minute Entry Date: 01/31/2005

02/02/2005 | Converted Event .
_ Motion To Withdraw Appearance filed. Order Granting Withdraw filed. (RJO) (RJG? N) | JTS
Minute Entry Date: 02/02/2005 )

02/160/2005 Converted Event
Letterfiled. (RJO? N) | JTS Minute Entry Date: 02/10/2005

02/28/2005 Converted Event:

Verified Petition Requesting Appointment Of Special Prosecutor filed nunc pro tunc as of
February 23, 2005. Motion For Change Of Venue From The Judge & County Afier Prescribed
Time Has Run, Pursuant To State Habeas/PCR-1.Sec. 4(b) filed. ALl matters scheduled for
hearing Monday, March 7, 2005, at 1:00 p.m. (Notice) Affidavit In Support Of Motion For
Change Of Venue From The Judge filed-Notice Of Non-Representation filed. Petitioner's
Reply (Traverse) To State Response To_Petition For State Writ Of Habeas Corpus (Post
Conviction Relief) filed. Transport Qrder filed. (RJO) (Notice) (RJO? N) | JTS Minute Entry
Daze: 02/28/2005
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03/16/2005
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11/23/2010

11/23/2010
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CHRONOLOGICAL CASE SUMMARY

CASE SUMMARY
CASE No. 90C01-050i-PC-000001

Converted Event .
Order filed (RJO)(Notice) (DISPOSED: DI) (RJO? N) | JTS Minute Entry Date: 03/07/2005 |

Converted Event
Motion To Compel Court To Produce All Documents Pertaining To Petitioner’s State Habeas
Corpus w/ Exhibits filed. Order Requiring Court To Produce Petition Of State Habeas Corpus
PCR I C and Exhibits To Petitioners Wife, Lorinda Howell, POA filed ﬂUO)(Notzce) (RJO?
N) | JTS Minute Entry Date: 03/16/2005

Converted Event

IMAGED CONFIDENTIAL FILE PRIOR TO SCANNING INSTALLATION (RJO? N) | JIS
Minute Entry Date: 11/23/2010

Converted Event

IMAGED CONFIDENTIAL FILE FRIOR TO SCANNING INSTALLATION (RJO? N JTS
Minute Entry Date: 11/23/2010

Converted Event
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JTS Minute Entry Date: 11/23/2010
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INTHE

COURT OF APPEALS OF INDIANA

NO. 90A02-0809-PC-829

DANNY HOWELL, Appeal from the Wells

: v Circuit Court
Appellant (Petitioner Below,) :
V. Cause No. 90C01-0505-PC-2

The Honorable
David L. Hans¢hman, St.,

Judge.

STATE OF INDIANA,

Appellee (Plaintiff Below),

REPLY BRIEF OF PEITFIONER-APPELLANT

SUMMARY OF THE REPLY ARGUMENT

L Howell was denied the effective assistance of trial comnsel. Once the State

— .i_ﬂu_moPened _the_doorthroughRamsey’s_testimony, trial _counsel_could have presented evidence

through the testimony of his wife or himself that B.S. previously said BH. engaged in sexual
activity with her. Triali comnsel alternatively could have called B.S. as a witness and asked her

about her allegation.




REPLY ARGUMENT 1

HOWELL WAS DENIED THE EFFECTIVE ASSISTANCE
OF TRIAL COUNSEL.

The State argues Howell did not present any evidence on how the lack of an offer of
proof prejudiced him becanse Ramsey had no recollection B.S. alleged B.H. molested her [Brief
of Appellee, pp. 6-7). .

Ramsey was not the only source that could have testified B.S. a]leged B.H. molested her.
BS.’s mother and Howell teshﬁed at the PCR hearing ﬂaat B.S. told them about the a]lega;uon
prior to speaking to Ramsey and before she accused Howell of molesting her [PCR. 17-91, 21-
22).} Another possible way to bring up B.S.’s allegation about B.H. after the State gpened the
door through Ramsey’s testimony would have been to recall B.S. as a defense witness and ask
her about the allegafion. If she demied making the statement, she could have béen impeached
with her deposition [PCR. Exhibit E, pp- 21-32]. If she admitted making the st;aiement, trial
counsel would have used it to question her credibility on her allegations against Howell [PCR.
131

The Staie cites McVey v. State, 863 NE2d 434, 445 (Ind. Ct. App 2007), in support of :
. its argument that allowing “testimony regarding the sexual relationship Wlﬂl B.H. would have
‘handed Petitioner the fishing rod, using his own son as the bait, and B.S.’s mother as the hook™

[Brief of Appellee, p. 8]._MeVey is factually distinguishable. In McVey, JH. in 2001 reported

her brother (McVey) had touched her inappropriately. McVey was charged in June, 2002. Id. at

439, The trial court excluded evidence another man had sexual contact with J.EL in July, 2002.

"What B.S. told them would have been limited to impeaching her credibility and was not
admissible for the trath [PCR. 17].




Id. at 445. The Court of Appeals found no abuse of discretion in refusing to let McVey cross-
examine JH. about her. prior sexual history, 7d., and distinguished Devis ». State, 749 NE2d
552 (fnd Ct. App. 2001). Tn McVey, the ofher man could not have been the source of JE.’s
" accusation against McVey because his alleged sexual contact with JEL did not occur until after
she had accused McVey and her physical examination had been conducted. IZ. at 445. In Davis,
the trial court excluded evidence L.P. had been sexually active with others in the same time
period the defendant had allegedly molestest her and prior to & hospital examination which
determined she had been sexually active. Here, the trial court excluded evidence B.S. had been

sexually active with BH. in early 2003 [PCR. Exhibit E, pp. 31-32], which was before she

alleged Howell started molesﬁng her [TR. 132; PCR. 19, 22]. B.S.’s accusation against B.H. was

unlike McVey becanse it predated her accusation against Howell. Ramsey’s testimony B.S. was
not prone to exaggerate in sexual matters, he had not leamed anything inconsistex:;t with-her being
a victim of sexual abuse and she remained cox;sistent in her version qf events [TR. 250, 252-253]
suggests B.S. was a child molest victim. The jury did not hear that she was a victim of sexual

abuse .. by B.H. before her allegations against Howell, and before she spoke with Ramsey. '




CONCLUSION

Howell renews his request that this Honorsble Court grant him the refief requested in the

Brief of Appellant filed on November 26, 2008.

Respectfully,

: QﬁHNPmow
pecial Assistant to the -

State Public Defender
Attorney No. 6619-02

Atiorney for Appellant
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