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UNITED STATES DISTRICT COURT

District of Colorado

UNITED STATES OF AMERICA ; JUDGMENT IN A CRIMINAL CASE
V. )
JOSHUA OMAR GARCIA ; Case Number: 1:17-cr-00358-CMA-1
; USM Number: 45441013
) Timothy Patrick O'Hara
) Defendant’s Attorney
THE DEFENDANT:
pleaded guilty to count(s) 1 of the Indictment
[0 pleaded nolo contendere to count(s)
which was accepted by the court.
1 was found guilty on count(s)
after a plea of not guilty.
The defendant is adjudicated guilty of these offenses:
Title & Section Nature of Offense Offense Ended Count
18 U.S.C. § 922(g)(1) Felon in Possession of a Firearm 07/05/2017 1
The defendant is sentenced as provided in pages 2 through 4 of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984.
[] The defendant has been found not guilty on count(s)
I Count(s) 0 is [ are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to pay
restitution, the defendant must notify the court and United States attorney of material changes in economic circumstances.

February 7, 2024

Date of Imposition of Judgment
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Slznature of Judge

Christine M. Arguello, Senior United States District Judge

Name and Title of Judge
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Judgment — Page 2 of 4

DEFENDANT: JOSHUA OMAR GARCIA
CASE NUMBER: 1:17-cr-00358-CMA-1

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a total term of: Time served.
This sentence includes a 79-month adjustment from a sentence of 79 months, pursuant to §5G1.3(b), to take into account the defendant’ s
undischarged terms of imprisonment he is serving in Adams County District Court, Case No. 2017CR2514 and Arapahoe County District

Court, Case No. 2017CR2341, which is relevant conduct to the instant offense, and because this period of imprisonment will not be
credited by the Bureau of Prisons.

[J  The court makes the following recommendations to the Bureau of Prisons:

The defendant is remanded to the custody of the United States Marshal.

[0  The defendant shall surrender to the United States Marshal for this district:

O at O am 0O pm on

O  asnotified by the United States Marshal.

[J  The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

0  before 2 p.m. on

O as notified by the United States Marshal.

[ asnotified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.
UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL
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Judgment — Page 3 of 4

DEFENDANT: JOSHUA OMAR GARCIA
CASE NUMBER: 1:17-cr-00358-CMA-1

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on the following page.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment**

TOTALS $ 100.00 $ 0.00 $ 0.00 $ 0.00 $ 0.00

[0 The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (40 245C) will be entered
after such determination.

[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.
If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss*** Restitution Ordered Priority or Percentage

TOTALS $ $

[J Restitution amount ordered pursuant to plea agreement ~ $

L] The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on the following page may be
subject to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:

[J the interest requirement is waived for the O fine [ restitution.

[ the interest requirement for the [J fine [ restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Publ. L. No. 115-299.

** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or
after September 13, 1994, but before April 23, 1996.
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DEFENDANT: JOSHUA OMAR GARCIA
CASE NUMBER: 1:17-cr-00358-CMA-1

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A [0 Lump sum payment of $ due immediately, balance due

I not later than , Or
0 inaccordancewith 1 C, O D, O E,or O F below; or

B Payment to begin immediately (may be combined with [1 C, O D,or [ F below); or

C [ Payment inequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or

D [0 Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E [0 Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F O Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due
during the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

[  Joint and Several

Case Number
Defendant and Co-Defendant Names Corresponding Payee, if
(including defendant number) Total Amount Joint and Several Amount appropriate

1 The defendant shall pay the cost of prosecution.

The defendant shall pay the following court cost(s):

X

The defendant shall forfeit the defendant’s interest in the following property to the United States:
(1) The Sig Sauer Model P290RS 9mm semi-automatic handgun, with serial number 26C018766; and (2) all recovered ammunition.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment,
(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.

Ad
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FILED
United States Court of Appeals
PUBLISH Tenth Circuit
UNITED STATES COURT OF APPEALS February 8, 2023
FOR THE TENTH CIRCUIT Christopher M. Wolpert
Clerk of Court

UNITED STATES OF AMERICA,
Plaintiff - Appellant,
V. No. 20-1386

JOSHUA OMAR GARCIA,

Defendant - Appellee.

Appeal from the United States District Court
for the District of Colorado
(D.C. No. 1:17-CR-00358-CMA-1)

J. Bishop Grewell, Assistant United States Attorney (Matthew T. Kirsch, Acting United
States Attorney, with him on the briefs), Denver, Colorado, for Plaintiff-Appellant.

Shira Kieval, Assistant Federal Public Defender, (Virginia L. Grady, Federal Public
Defender, Jacob Rasch-Chabot, Assistant Federal Public Defender, and Joshua Omar
Garcia with her on the brief), Denver, Colorado, for Defendant-Appellee.

Before McHUGH, MURPHY, and CARSON, Circuit Judges.

CARSON, Circuit Judge.

Violating a defendant’s Sixth Amendment speedy-trial right compels a severe
remedy: dismissing the indictment with prejudice. But a defendant cannot avail

himself of that protection when he did not diligently assert that right. After a
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shoplifting incident at a Colorado Kmart and a shootout two days later, the federal
and state governments both indicted Defendant Joshua Garcia. The federal
government waited nearly twenty-three months to prosecute Defendant, while the
state prosecution ran its course. The district court held the delay violated
Defendant’s Sixth Amendment right to a speedy trial and dismissed the federal
indictment against him. Exercising jurisdiction under 28 U.S.C. § 1291 and 18
U.S.C. § 3731, we reverse.

L.

On July 3, 2017, Defendant allegedly shoplifted from a Kmart in Aurora,
Colorado. When he exited the store, Kmart employees, who had been watching him,
confronted him. While talking with the employees outside the store, Defendant
brandished and discharged a firearm at the ground before fleeing. Authorities did not
apprehend Defendant until two days later, when they responded to a complaint of a
man with a gun in a trailer. During his arrest, Defendant allegedly shot at law-
enforcement officers. The District Attorney’s Office filed a complaint against
Defendant on July 11 based on the July 5 incident.

Then, on September 27, a federal grand jury returned a three-count indictment
against Defendant based on the July 3 events. The indictment alleged that Defendant
possessed a weapon in violation of 18 U.S.C. § 922(g)(1), robbed a Kmart store in
violation of 18 U.S.C. § 1951(a), and knowingly used, brandished, or discharged a

firearm during and in relation to a crime of violence in violation of 18 U.S.C.
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§ 924(c)(1)(A)(1), (i1), and (i11). The indictment remained sealed for almost two years
while Colorado’s case against Defendant proceeded in state court.

In state court, Defendant pleaded guilty to first-degree assault, and the court
sentenced him to twenty-three years’ imprisonment on August 16, 2019. The day
before, the government moved for a writ of habeas corpus ad prosequendum,
requesting authorities bring Defendant from the state detention facility into the
United States Marshal’s custody to begin prosecuting the federal case.! The district
court granted that motion, unsealed the federal indictment, and on August 20, 2019,
Defendant made his initial appearance in federal court.?

Defendant filed three motions to exclude 210 days from the speedy-trial clock,
all of which the district court granted. And, eight months after his initial appearance
in federal court, Defendant moved to dismiss the indictment with prejudice for
violation of his Sixth Amendment right to a speedy trial. The district court granted
Defendant’s motion and dismissed the indictment against him, finding that all factors

set forth in Barker v. Wingo, 407 U.S. 514, 530-32 (1972), favor Defendant and that

the government violated his right to a speedy trial. The district court determined that

the delay prejudiced Defendant because it resulted in lost evidence and an

! Defendant contends that he spent the entire twenty-three-month pretrial
period incarcerated only because of the federal detainer preventing him from bonding
out of state custody, because though he could not afford the bond at first, his family
committed to raising the money.

2 Defendant also asserts that he did not learn of the sealed federal indictment
against him pending in the District of Colorado until May 2019.

3
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unnecessary two years’ pretrial incarceration for him. The government then moved
for reconsideration, but the district court denied that too because the government had
not shown that the court “misapprehended the facts, a party’s position, or the law.”

United States v. Christy, 739 F.3d 534, 539 (10th Cir. 2014). The government

appeals both the indictment’s dismissal and the denial of its motion for
reconsideration.
II.
“The Sixth Amendment guarantees that ‘[i]n all criminal prosecutions, the

accused shall enjoy the right to a speedy and public trial.”” United States v. Jumaev,

20 F.4th 518, 532 (10th Cir. 2021) (quoting United States v. Medina, 918 F.3d 774,

779 (10th Cir. 2019)). Although we have described the speedy-trial right as
“somewhat amorphous,” the remedy for violating that right is “severe: dismissal of

the indictment with prejudice.” United States v. Black, 830 F.3d 1099, 1111 (10th

Cir. 2016) (cleaned up). To determine whether a delay violates a defendant’s Sixth
Amendment speedy-trial right, we apply the four-part balancing test set forth by the

Supreme Court in Barker. Jumaev, 20 F.4th at 532. “The four factors are: ‘(1) the

length of delay; (2) the reason for the delay; (3) the defendant’s assertion of his right;

and (4) prejudice to the defendant.”” Medina, 918 F.3d at 780 (quoting United States

v. Yehling, 456 F.3d 1236, 1243 (10th Cir. 2006)).
We review the legal question of whether the government violated a

defendant’s Sixth Amendment right de novo “and any underlying district court

factual findings for clear error.” United States v. Frias, 893 F.3d 1268, 1272 (10th

4
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Cir. 2018) (citing Black, 830 F.3d at 1111). “Clear error exists when a factual

finding lacks any factual support in the record, or after reviewing the evidence, the

record convinces us the district court made a mistake.” United States v. Rico, 3 F.4th

1236, 1238 (10th Cir. 2021) (citing United States v. Hooks, 551 F.3d 1205, 1216

(10th Cir. 2009)).
I1I.
Under Barker’s test to determine whether a delay violates the Sixth
Amendment, “[n]o single factor is determinative or necessary”’; we consider “all

four . . . to determine whether a violation has occurred.” Black, 830 F.3d at 1111

(quoting United States v. Seltzer, 595 F.3d 1170, 1176 (10th Cir. 2010)).

A.
The district court correctly determined that the first factor favors Defendant;
and the government agrees. The length-of-delay factor typically serves as a
gatekeeper. Frias, 893 F.3d at 1272. “We examine the other factors only when the
delay is presumptively prejudicial,” Jumaev, 20 F.4th at 532 (quoting Frias, 893 F.3d
at 1272)—a requirement that “[d]elays approaching one year generally satisfy,”

United States v. Batie, 433 F.3d 1287, 1290 (10th Cir. 2006) (citing Doggett v.

United States, 505 U.S. 647, 652 n.1 (1992); Jackson v. Ray, 390 F.3d 1254, 1261

(10th Cir. 2004)). #The delay period starts with the indictment or arrest, whichever

comes first.” Jumaev, 20 F.4th at 533 (quoting United States v. Nixon, 919 F.3d

1265, 1269 (10th Cir. 2019)). And it ends at conviction. Id. (citing Betterman v.

Montana, 578 U.S. 437, 441 (2016)).
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The grand jury returned the indictment against Defendant on September 27,
2017, and federal authorities arrested him on August 20, 2019, when the district court
unsealed the indictment. The parties do not contest the district court’s determination
that Defendant’s rights attached when the government filed the sealed indictment on
September 27, 2017—twenty-three months before Defendant’s arrest. Twenty-three

months is presumptively prejudicial. See Batie, 433 F.3d at 1290 (“Delays

approaching one year generally satisfy the requirement of presumptive prejudice.”).
And the district court determined that “the delay stretche[d] beyond the bare
minimum needed to trigger judicial examination of the claim.” Seltzer, 595 F.3d at
1176 (quoting Doggett, 505 U.S. at 652) (stating that when the accused makes a
showing that the delay is presumptively prejudicial, “the court must then consider, as
one factor among several, the extent to which the delay stretches beyond the bare
minimum needed to trigger judicial examination of the claim.) The government does

not dispute this determination. Thus, the length of delay favors Defendant.

B.

The second Barker factor focuses on the reason for the delay. This factor is

especially important. Seltzer, 595 F.3d at 1177 (citing United States v. Loud Hawk,

474 U.S. 302, 315 (1986)). Both the prosecutor and the court have an affirmative

constitutional obligation to timely try a defendant. Jumaev, 20 F.4th at 533 (citing

United States v. Muhtorov, 20 F.4th 558, 639 (10th Cir. 2021)). Thus, the

prosecution must explain the cause of the pretrial delay. Id. (citing Muhtorov, 20

6
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F.4th at 639). A deliberate attempt to delay trial to hinder the defense weighs heavily
against the government. Seltzer, 595 F.3d at 1177 (citing Barker, 407 U.S. at 531).

A more neutral reason, such as negligence or overcrowded courts, weighs less
heavily against the government—though the government still bears responsibility for
“such circumstances.” Id. (quoting Barker, 407 U.S. at 531). But a valid reason, like
a missing witness, justifies appropriate delay. Id. (citing Barker, 407 U.S. at 531).

The government asserts it delayed prosecuting Defendant until Colorado
completed its case against him for, among other things, reasons of comity. Waiting
for the completion of another sovereign’s prosecution can justify a delay in some—
but not all—cases. See id. at 1178. The government must explain why it needed to
wait in a particular case. Frias, 893 F.3d at 1272. Three subfactors can tip the
second Barker factor in favor of the government: when (1) the charges or proceedings
overlap, (2) “concurrent proceedings would . . . be logistically cumbersome,” or (3)
the defendant faces complex charges. Medina, 918 F.3d at 781 (quoting Seltzer, 595
F.3d at 1178).

The district court determined the government failed to show this case’s
circumstances necessitated the delay. It found: (1) the federal and state proceedings
minimally overlapped because only Defendant’s involvement and discharge of the
same firearm linked the July 3 and 5 incidents; (2) prosecuting both cases
simultaneously would not unduly burden the government because each sovereign

could work together to transfer Defendant from its custody and document the

All
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firearm’s chain-of-custody transfers; and (3) the charges were not complex because
the facts surrounding the July 3 incident are straightforward.

The government argues Defendant’s state and federal charges significantly
overlapped because the first count—possession of a firearm by a felon—included
Defendant’s possession of the firearm on July 5 when he fired at the police officers,
the event underlying Colorado’s case. And the government notes that if the state had
prosecuted Defendant for illegal gun possession, the United States likely would not
have needed to bring its own gun-possession charge. The government also contends
that concurrent state and federal proceedings would have caused logistical difficulties
due to the possibility of competing hearings, trials, and demands for witnesses and
custody of Defendant, along with chain-of-custody issues with the firearm and the
potential for inconsistent testimony. Last, the government asserts that Defendant’s
attempted murder charge in the state case was complex because murder cases are
inherently complex. See Nixon, 919 F.3d at 1272. And attempt crimes add the
requirement of proving a substantial step “strongly corroborative of the firmness of
the actor’s purpose to complete the commission of the offense,” Colo. Rev. Stat.
Ann. § 18-2-101(1), making an attempted-murder charge arguably more complex.

The district court erred in finding minimal overlap between the federal and
state cases against Defendant. It detailed that, because the federal charges relate only
to the July 3 shoplifting incident and the state charges involve only the July 5
shooting-at-law-enforcement incident, the two cases have little in common. But

count one of the federal indictment charges Defendant with unlawfully possessing a

8
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firearm in violation of 18 U.S.C. § 922(g)(1) from July 3, 2017, up to and including
July 5, 2017. So the district court incorrectly determined that the federal charges did
not involve the July 5 firearm possession.

The district court also gave insufficient weight to the difficulties that
prosecuting Defendant’s federal and state cases simultaneously would place on the
state and federal governments. In this Circuit, the undue burden inquiry has focused
on varying factors, including the avoidance of jurisdictional conflicts and the burden
of transporting the defendant to federal court. So, where dual court proceedings will
require “ping-ponging [the defendant] between state and federal custody,” we have
held that the government could permissibly delay proceedings. Nixon, 919 F.3d at
1270. Similarly, where concurrent proceedings will pose a “logistical ordeal”
because the defendant is in state custody many miles from the federal courthouse, we
have upheld a delay in proceedings. Medina, 918 F.3d at 789. But where the state is
holding a defendant only five blocks from the federal courthouse, we have found the
burden of making a defendant appear in federal court less compelling. Seltzer, 595
F.3d at 1178.

In this case, the state held Defendant twenty-four miles from the federal
courthouse. So, if the government sought to justify the delay based upon the
difficulty of transport from state custody to the federal courthouse, it might be a close
call. But the government’s justification in this case rests more on jurisdictional

conflicts, issues of comity, and the logistical ordeal of transporting not only
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defendant, but evidence critical to both cases.® And that argument makes the case
more akin to Nixon, where the state defendant resided within one and a half miles of
the federal courthouse, but the “federal authorities weren’t waiting on the state case
to save on mileage or time; they were waiting in order to avoid jurisdictional
conflicts over custody.” Nixon, 919 F.3d at 1271. Thus, like we did in Nixon, we
conclude the delay caused by the government’s decision to wait until the state
prosecution finished to avoid jurisdictional conflicts was permissible.

And the district court also erred in finding the charges against Defendant were
not complex. Our authorities demonstrate that determining whether charges are
complex can require a detailed inquiry. In Seltzer, we determined the defendant’s
charges—*“felon in possession of a firearm and four counts of counterfeiting (all of
which arose out of a single incident)”—lacked complexity. Medina, 918 F.3d at 789
(citing Seltzer, 595 F.3d at 1173, 1175, 1178). But in Medina, which involved
“multiple and different federal financial crimes that occurred in several states,”
including bank fraud, mail theft, identify theft, and possession of a firearm by a
felon, we held the charges were complex. Id. at 778, 789. And we have generally
recognized that state murder cases are inherently complex and can support the federal

government deferring to the state proceeding. Nixon, 919 F.3d at 1272.

3 Physical possession of the firearm would have been necessary for both
prosecutions; and transporting the firearm between jurisdictions would lead to chain-
of-custody issues and an increased logistical burden on both sovereigns. True,
custody logs could mitigate the potential for harm stemming from the transfers. But
the fact that a burden can be, in part, mitigated, does not undermine its legitimacy.

10
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The district court distinguished Nixon because the state charged Defendant

with attempted murder (as opposed to murder) and Defendant ultimately pleaded
guilty to assault. But the crime to which Defendant pleaded is not relevant to the
complexity inquiry in this case because his plea did not take place until twenty-one
months into the twenty-three-month delay. During the delay, the government could
not have known that either the state or Defendant would agree to Defendant pleading
to assault. So, for purposes of our inquiry, we must analyze the complexity issue
based upon the crime with which the state charged him: attempted murder.

Though attempted murder does not fall squarely within Nixon’s categorization
of murder charges as complex, we conclude the charge at least minimally meets the
definition of complex as described in Nixon. Indeed, attempted murder is arguably
more complex because to prove an attempt crime, the government must show the
intent to commit the substantive offense plus the “commission of an act which

constitutes a substantial step towards commission of the substantive offense.” United

States v. Vigil, 523 F.3d 1258, 1267 (10th Cir. 2008) (quoting United States v.
Smith, 264 F.3d 1012, 1015 (10th Cir. 2001)); see also Colo. Rev. Stat. Ann. § 18-2-
101(1). Thus, we hold the second factor weighs in the government’s favor.
C.
The district court also erred when it determined the assertion-of-his-right

factor favors Defendant. “Under the third Barker factor, we look to ‘whether the

defendant has actively asserted his right to a speedy trial.”” Black, 830 F.3d at 1120

(quoting Batie, 433 F.3d at 1291). While it matters that a defendant asserted the

11
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right, we also consider “the frequency and force of the objections.” Id. (quoting

United States v. Latimer, 511 F.2d 498, 501 (10th Cir. 1975)). “The third Barker

factor weighs against a defendant who weakly asserts his speedy-trial right long after
he could have, but the factor weighs in favor of a defendant who early, frequently,
and forcefully asserts his right.” Id.

Frias illustrates the type of assertion that results in weighing this factor in
favor of the defendant. There, the defendant’s federal indictment remained sealed for
two years after her state-court sentencing and she moved to dismiss the indictment
less than two months after her initial appearance in federal court. We held this factor
slightly favored the defendant because we doubted she could have asserted her
speedy-trial rights earlier. Frias, 893 F.3d at 1271, 1273. But in Nixon, we held this
factor favored the government, even though it waited nearly a year to arraign the
defendant, because he knew within two weeks of his federal indictment that the
federal government was charging him but waited almost a year after indictment to
invoke his right to a speedy trial. 919 F.3d at 1269, 1272-73.

In this case, though the federal grand jury indicted Defendant on September
27,2017, the federal indictment remained sealed until August 20, 2019, while
Colorado’s case against Defendant proceeded in state court. But Defendant’s
attorney in the state-court proceedings contacted the U.S. Attorney’s Office
(“USAO”) on May 17, 2019 to inquire about the existence of a federal case. The
USAO did not provide any details about the substance of the federal charges, but it

explained that the federal case would begin when the state court case ended. Still,

12
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Defendant did not move to dismiss the federal indictment against him for violation of
his speedy-trial rights until nearly a year after the discussion—and eight months after
his initial appearance in federal court.

The district court determined this factor favored Defendant because he only
had a general impression that he could face federal charges and he could not have
gained any additional information because the indictment was sealed. But the
government does not challenge Defendant’s decision not to file a speedy-trial motion
before the district court arraigned him in August 2019. Rather, the government
argues that this factor favors it because, after appearing in federal court, Defendant
waited eight months to file his speedy-trial motion and filed three continuances
seeking to exclude 210 days from the speedy-trial clock.

At bottom, the third “factor weighs against a defendant who requests

continuances and waits for months to assert his speedy trial right.” United States v.

Larson, 627 F.3d 1198, 1208 (10th Cir. 2010) (citing United States v. Toombs, 574

F.3d 1262, 1274-75 (10th Cir. 2009)). And, as in Nixon, where the defendant waited
nearly a year to file his speedy-trial motion even though the indictment was available
to him, Defendant waited eight months and requested three continuances before filing
his motion after the court unsealed the indictment. Thus, we conclude the third

Barker factor weighs in favor of the government.

13
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D.

Finally, the district court erred in determining that the fourth Barker factor

weighed in Defendant’s favor. As the individual claiming the Sixth Amendment
violation, Defendant must prove the delay prejudiced him. See Black, 830 F.3d at
1121 (citing Seltzer, 595 F.3d at 1179). Most of the time, failing to specify prejudice

will “eviscerate the defendant’s claim.” United States v. Margheim, 770 F.3d 1312,

1329 (10th Cir. 2014). We evaluate prejudice by considering the interests that the
speedy-trial right protects: (i) preventing oppressive pretrial incarceration; (ii)
minimizing the accused’s anxiety and concern; and (iii) minimizing the possibility of
impairing the defense. Seltzer, 595 F.3d at 1179 (citing Toombs, 574 F.3d at 1275).

The third interest—impairing the defense—is the most serious “because the
inability of a defendant to adequately prepare his case skews the fairness of the entire
system.” Id. at 1179-80. And “[b]ecause the seriousness of a post-accusation delay
worsens when the wait is accompanied by pretrial incarceration, oppressive pretrial
incarceration is the second most important factor.” Id. at 1180 (quoting Jackson, 390
F.3d at 1264). Some cases of extreme delay excuse the defendant’s obligation under
this factor to show specific evidence of prejudice, but generally the court requires at
least a six-year delay before allowing the delay itself to constitute prejudice. Id. at
1180 n.3 (citing Jackson, 390 F.3d at 1263).

The district court determined that Defendant suffered prejudice because:

(1) the delay caused the loss of relevant evidence; and (2) Defendant experienced an
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A18



Appellate Case: 20-1386 Document: 73-1  Date Filed: 02/08/2023 Page: 15

unnecessarily prolonged period of pretrial incarceration. We conclude that neither
determination was correct.
1.

The district court determined that the government’s delay caused the loss of
video evidence because the Kmart where the shoplifting incident occurred closed
during the two years that the federal indictment was sealed. We evaluate whether the
loss of evidence during a delay amounts to prejudice by considering “(1) the
defendant’s ability to demonstrate with specificity how the evidence would have
aided his defense; (2) whether the government’s delay in bringing the defendant to
trial caused the evidence to be actually lost; and (3) whether the defendant took
appropriate steps to preserve the evidence.” Medina, 918 F.3d at 781-82 (citing
Jackson, 390 F.3d at 1264-66).

Here, Defendant fails to carry his burden at the second element: “whether the
government’s delay . . . caused the evidence to be actually lost.” Id. at 781 (citing
Jackson, 390 F.3d at 1264—-66). To satisfy the second element, “the defendant must
show the government’s delay caused evidence to be unavailable” and that “the
evidence was actually irretrievable for trial.” Id. at 782 (citing Jackson, 390 F.3d at

1266; United States v. Vaughan, 643 F. App’x 726, 732 (10th Cir. 2016)). “This

showing can include the defendant’s efforts to locate the evidence and why those
efforts were unsuccessful.” Id.
The Kmart where the incident took place closed approximately four months

after the July 3 incident. And, based in part on this fact, the district court presumed
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A19



Appellate Case: 20-1386 Document: 73-1  Date Filed: 02/08/2023 Page: 16

(and ultimately determined) that the loss was attributable to the government’s delay
because of the likelihood the video recordings would have been available as evidence
if this case had been prosecuted promptly.

But Defendant never put forth evidence showing the video evidence would
have been available at any time, even if the Kmart had not closed—and this was his
burden. See Black, 830 F.3d at 1122. Contrary to the manner in which the district
court considered the issue, it was not the government’s burden to disprove the loss of
video evidence. Relatedly, Defendant makes no assertion that the lost footage would
have been available if the government did not violate the speedy trial clock. The
only assertion he makes is how the evidence—if available—could have helped his
case. Those are distinct claims. As our case law makes clear, “the defendant must
show the government’s delay caused evidence to be unavailable.” Medina, 918 F.3d
at 782 (citing Jackson, 390 F.3d at 1266). Defendant did not make that showing.*

2.

The district court also determined that Defendant experienced an unnecessarily

prolonged period of incarceration because the federal detainer prevented him from

bonding out in his state case. According to the district court, Defendant presented

% Indeed, neither side presented evidence to the district court on the motion to
dismiss regarding the availability of the video footage. Then, on the motion for
reconsideration of the district court’s grant of the motion to dismiss, the only
evidence before the district court suggested that Defendant could not show the
government’s delay caused the evidence to be unavailable, because the video
evidence was deleted thirty-six days after the July 3 incident and before the federal
grand jury returned the indictment.
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compelling evidence that his family started gathering funds to post bond when they
learned that the federal detainer prevented him from bonding out of state custody.
Thus, by waiting for the state case to conclude before beginning the federal
prosecution and placing a federal detainer on him, the government assured that
Defendant would be in custody until he was brought into federal custody. Relying on
Seltzer and our recognition that “prolonged pretrial incarceration is a well-
established type of prejudice that a defendant may rely upon,” the district court

determined the fourth Barker factor weighed heavily in Defendant’s favor. Seltzer,

595 F.3d at 1180. We disagree.

In our view, the district court’s determination overlooks two key items that
distinguish this case from Seltzer: (1) a twenty-three-month delay does not constitute
presumptively extreme delay, see Toombs, 574 F.3d at 1275; and (2) the state court
gave Defendant credit for his pretrial incarceration against his twenty-three-year state
sentence, thus mitigating the potential oppressive effects of incarceration, see, e.g.,

Hakeem v. Beyer, 990 F.2d 750, 762 (3d Cir. 1993) (“Credit for time served cannot

cure every unexcused delay but where the defendant has not pointed to any evidence
of additional, specific prejudice flowing from the delay, we are unwilling to infer
prejudice based on incarceration that the defendant would ultimately have had to
serve solely because fourteen and one-half months had elapsed between arrest and

trial.”); Gray v. King, 724 F.2d 1199, 1204 (5th Cir. 1984) (explaining “credit for the

time so served” “mitigate[s] the potential oppressive effects of this incarceration”).
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Moreover, as in Toombs, “[e]ven assuming . . . prevention of oppressive
pretrial incarceration and minimization of the accused’s anxiety and concern[] weigh
in [Defendant’s] favor, the third, and most important [interest (impairing the
defense)], does not.” 574 F.3d at 1275. That is, pretrial detainment alone (that is not
presumptively extreme) is insufficient proof of prejudice. Under these
circumstances, without evidence that the defense was hindered as a result of the
delay, the fourth Barker factor simply cannot weigh in Defendant’s favor.

E.

In sum, the parties concede that the first factor, the length of the delay, favors
Defendant. But the second factor, reason for the delay, and third factor, assertion of
the speedy-trial right, favor the government because the government justified the
delay and Defendant waited eight months and requested three continuances before
moving to dismiss the indictment for violation of his Sixth Amendment speedy-trial
right. The fourth factor, prejudice, also favors the government because Defendant
failed to carry his burden of showing that evidence was lost because of the delay.
Although no single factor is dispositive, “[a]bsent extraordinary circumstances,
Barker counsels us not to find a violation of the right to a speedy trial when the
defendant’s actions indicate he had no desire for a speedy trial.” Larson, 627 F.3d at

1211 (quoting Toombs, 574 F.3d at 1276); see also Jumaev, 20 F.4th at 54546

(holding that the defendant’s speedy-trial claim fails where factors one and four
weigh in his favor and factors two and three weigh against him because “with the

third factor weighing against Jumaev, his speedy trial claim fails”). Here, the
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balance of factors favors the government and—more importantly—we echo the
Supreme Court’s reluctance to find a constitutional speedy-trial-right violation when
the defendant failed to adequately assert that right. See Barker, 407 U.S. at 536.
Thus, we hold that the delay did not violate Defendant’s speedy-trial right and the
district court improperly dismissed his indictment.

V.

The other issue on appeal is whether the district court erred in denying the
government’s motion for reconsideration of the grant of Defendant’s motion to
dismiss. But because we reverse and remand on the grant of the motion to dismiss in
the first instance, we do not reach the government’s appeal of the denial of its motion
for reconsideration.

For these reasons, we REVERSE the district court’s decision dismissing
Defendant’s indictment and REMAND for further proceedings consistent with this

opinion.
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FILED
United States Court of Appeals
UNITED STATES COURT OF APPEALS Tenth Circuit
FOR THE TENTH CIRCUIT July 11, 2023
Christopher M. Wolpert
lerk of Court
UNITED STATES OF AMERICA, Clerk of Cour
Plaintiff - Appellant,
v, No. 23-1141
(D.C. No. 1:17-CR-00358-CMA-1)
JOSHUA OMAR GARCIA, (D. Colo.)
Defendant - Appellee.

ORDER

This matter is before the court on Appellant’s Motion to Voluntarily Dismiss.
Upon consideration, the motion is granted. See 10th Cir. R. 27.5(A)(9) and Fed. R. App.
P. 42(b).

A copy of this order shall stand as and for the mandate of the court.

Entered for the Court

;@w

CHRISTOPHER M. WOLPERT, Clerk
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FILED
United States Court of Appeals
UNITED STATES COURT OF APPEALS Tenth Circuit
FOR THE TENTH CIRCUIT April 30, 2025
Christopher M. Wolpert
lerk of

UNITED STATES OF AMERICA, Clerk of Court

Plaintift - Appellee,

No. 24-1051
V. (D.C. No. 1:17-CR-00358-CMA-1)
(D. Colo.)

JOSHUA OMAR GARCIA,

Defendant - Appellant.

ORDER AND JUDGMENT"

Before FEDERICO, BALDOCK, and MURPHY, Circuit Judges.

Defendant, Joshua Omar Garcia, pleaded guilty to possession of a firearm as a
felon in violation of 18 U.S.C. § 922(g)(1). In relevant part, § 922(g)(1) makes it
unlawful for a convicted felon to “possess in or affecting commerce, any firearm.” As
permitted by Defendant’s plea agreement, Defendant appeals the district court’s denial
of his motion to dismiss his felon-in-possession charge as unconstitutional under the

Second Amendment and the Commerce Clause. He appeals for preservation purposes

" After examining the briefs and appellate record, this panel has determined
unanimously to honor the parties’ request for a decision on the briefs without oral
argument. See Fed. R. App. P. 34(f); 10th Cir. R. 34.1(G). The case is therefore
submitted without oral argument. This order and judgment is not binding precedent,
except under the doctrines of law of the case, res judicata, and collateral estoppel. It
may be cited, however, for its persuasive value consistent with Fed. R. App. P. 32.1
and 10th Cir. R. 32.1.
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only, conceding our precedents foreclose his arguments. We exercise jurisdiction
under 28 U.S.C. § 1291 and review Defendant’s appeal de novo. See United States v.
Dorris, 236 F.3d 582, 584 (10th Cir. 2000) (explaining we review challenges to the
constitutionality of a statute de novo).

Defendant first argues we must vacate his § 922(g) conviction because it
violates the Second Amendment, citing New York State Rifle & Pistol Ass’n v. Bruen,
597 U.S. 1 (2022) and United States v. Rahimi, 602 U.S. 680 (2024). Defendant raises
both a facial and as-applied challenge. We agree with Defendant that our precedents
foreclose his argument. In United States v. McCane, we held § 922(g)(1) does not violate
the Second Amendment. 573 F.3d 1037, 1047 (10th Cir. 2009). In addition, McCane
“upheld the constitutionality of § 922(g)(1) without drawing constitutional distinctions
based on the type of felony involved.” Vincent v. Bondi, 127 F.4th 1263, 1266 (10th Cir.
2025). McCane remains binding after Bruen and Rahimi, so Defendant’s Second
Amendment challenge fails. See id.

Defendant also argues § 922(g) violates the Commerce Clause, citing United
States v. Lopez, 514 U.S. 549 (1995). Our precedents yet again foreclose Defendant’s
argument. We have affirmed the constitutionality of § 922(g) under the Commerce
Clause on numerous occasions. See, e.g., United States v. Bolton, 68 F.3d 396, 400 (10th
Cir. 1995) (“Section 922(g)'s requirement that the fircarm have been, at some time, in
interstate commerce is sufficient to establish its constitutionality under the Commerce
Clause”); Dorris, 236 F.3d at 584-86 (rejecting a challenge to § 922(g)(1) based not only

on Lopez but also United States v. Morrison, 529 U.S. 598 (2000) and Jones v. United
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States, 529 U.S. 848 (2000)); United States v. Urbano, 563 F.3d 1150, 1154 (10th Cir.
2009) (reiterating, “if a firearm has traveled across state lines, the minimal nexus with

interstate commerce is met and the statute can be constitutionally applied”).

Hksk

Bound by precedent, we affirm Defendant’s § 922(g) conviction.

Entered for the Court

Bobby R. Baldock
Circuit Judge
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Supreme Court of the United States

Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris

Clerk of the Court S;
July 25, 2025 S - O
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Clerk = T
United States Court of Appeals for the Tenth = i
Circuit 5 @
Byron White Courthouse o -
1823 Stout Street » @

Denver, CO 80257

Re: Joshua Omar Garcia
v. United States
Application No. 25A85
(Your No. 24-1051)

Dear Clerk:

The application for an extension of time within which to file a petition
for a writ of certiorari in the above-entitled case has been presented to

Justice Gorsuch, who on July 25, 2025, extended the time to and including
August 28, 2025.

This letter has been sent to those designated on the attached
notification list.

Sincerely,

Scott S. Harrig, Clerk

Ange
Case Analyst
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Ms. Leah D. Yaffe

Office of the Federal Public Defender
633 17th Street, Suite 1000

Denver, CO 80202

Mr. D. John Sauer

Solicitor General

United States Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Clerk

United States Court of Appeals for the Tenth Circuit
Byron White Courthouse
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