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ORDER

91 Held: The judgment of the.tri_al court denying leave for defendant to file a successive
petition for postconviction relief is affirmed. -

92  Defendant Leivante Adams was convicted in 2004 of first degree murder and sentenced to
a 45-year term of impﬁsonme_’nt. His conviction was affirmed on direct appeal, and he has since
filed numerous pleadings pursuant to the Post-Conviction Hearing Act (the Act), 725 ILCS 5/122-

1 et seq. (West 2018). Each of those efforts was unsuccessful in obtaining defendant a new trial.
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On December 16, 2019, defendant filed a motion for leave to file a successive postconviction
petition based on a claim that he was innocent of the crime. On December 2, 2022, the trial court
denied defendant leave to file his successive petition. Defendant now appeals, arguing that he made

a sufficient showing to be granted leave to file his successive petition.

q3 For the reasons that follow, we affirm the judgment of the trial court.!

94 I. BACKGROUND
15 A. Trial and Direct Appeal

ﬁ 6 | On July 1, 2003, the State charged defendant with the first degree murder of Raama Baker,
alleging that he beat and killed Baker with a .baseball bat. On December 18, 2006, this Court
affirmed defendant’s conviction and we summarize the pertinent trial evidence from that order.
Larry Lewis and his girlfriend; Bakgr, went to the His‘ and Hers Lounge every Thursday. On March
20, 2003, Lewis was at the lounge with Baker when he heard that Baker and defendant were outside
fighting. Lewis went outside and saw defendant punching Baker in the face. Baker sustained
injuries to her face.

97 On May 15, 2003, Terrencc Whisby, defendant’s brother, was at home with his girlfriend,
Kim Washington, and his brother, Anthony Oliver. Defendant and the mother of his son, Toni
Washington, were visiting. Around 11:30 p.m., Terrence heard arguing and found defendant and
Baker outside, yelling at each other. A fight ensued and defendant repeatedly hit Baker with a stick
he was holding. By the time Terrence pulled defendant away from Baker, she was lying on the

ground motionless. Terrence acknbwledged making multiple different statements to law

_ In adherence with the requirements of lllinois Supreme Court Rule 352(a) (eff. July 1,
2018), this appeal has been resolved without oral argument upon the entry of a separate written
order. '

2.
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enforcement on May 19, 2003. In his final statement to officers and his grand jury testimony, he

stated defendant hit Baker with a bat rather than a stick. He also claimed that unspecified officers

- threatened him and refused to let him leave the station until he provided a signed statement. They
also told him that they would “plant something” on him or charge him With Baker’s murder if he
did not tell>them what he knew. It was at that point that Terrence told police that defendant had
killed Baker. Terrence also testified that, during his grand jury testimony, he said no promises or

threats were made to get him to make a written statement about the murder.

98 Anthony testified at trial that on May 15, 2003, defendant left the house at 11 p.m., and
returned saying that Baker “shouldn’t be walking down the block.” Anthony called the police,
informing them that there had been a fight in the alley. He testified that he spoke to defendant the
following day, but he could not recall the content of the conversation. HoWevér, during his grand
jury testimony, he testified that defendant told him that “he snapped and starting hitting [Baker]
with the bat” because he warned her not to walk down his street and because sher called him a
“bitch” and said she would walk wherever she wanted. During his grand jury testimony, he also

testified that on May 15, 2003, he saw Baker lying on the ground and then saw defendant leave
the scene in a car.

979 Kim testified that she saw Baker walking down the street and heard defendant give Baker
a “warning” before following her with a bat in his hands. Kim went inside and heard a thump.
When she went back outside, she saw Baker lying on the ground and giefendant standing over her.
‘Kim also testified that unspecified detectives told her that if she did not cooperate with them, they
would charge Terrence and he would get “years.” She later signed a statement that detectives

provided to her in an effort to help Terrence. However, in her grand jury testimony, Kim testified
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that she watched defendant grab a bat from inside the house and saw defendant hit Baker two or
three times with the bat and that no one made any threats or promises to her to compel her -

testimony.

10 Barbara Oliver, defendant’s mother, testified that around 11 p.m. on May 15, 2003,
defendant entered her room and told her tﬁat Baker was on their block and that she was going to
try to have him arrested. Barbara testified that she told defendant to leave the house, and that
defendant got in his car and drove away. However, her grand jury testimony maintained that
defendant was in his car, quickly entered the house, and then left again. Shortly after, she heard
noises that sounded like someone being hit with a bat. She walked down the street and saw Baker
lying on the ground. Defendant drove away but called his mother later that night to apologize. She
also testified that Detective Robert Lenihan told her the only way they would release Terrence was

if she came to the police station.

§11 Toni testified that she and defendant were in defendant’s car talking. When they saw Baker,
defendant exited the car and talked to Baker in front of the house before walking down the street
with her. After that, defendant drove away in his car and Toni drove home in her own car. When

she retuned to defendant’s house, Terrence gave her defendant’s gym bag, which contained a

black garbélge bag. Toni threw it away without looking inside it. However, Toni was impeached

with her grand jury testimony in which she said that defendant and Baker argued before she saw
defendant hit Baker with a bat six or seven times.
12 Toni testified that Lenihan threatened her when she was first interviewed and told her that

if she did not cooperate, she-would never see her son again. According to her, Lenihan gave her a
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statement to read that was given by someone else, which she said was not correct. But Lenihan
kept insisting that she cooperate and she finally assented. .

913  During her grand jury testimony, Toni stated she saw defendant and Baker arguing, and
that she saw defendant hit Baker with a bat six- or seven times. Afterward, Terrence retrieved the
bat, washed it off, and gave it to Toni, who threw it away. During her grand jury testimony, Toni

- stated no threats or promises had been made to her. But at trial, she testified that officers promised

not to charge her and that she could see her sonvagain if she cooperated. Toni’s own attorney

testified at trial that he accompanied her to her grand jury testimony, that no one from the State
threatened Toni or mistreated her, and that he reached an arrangement with the State that Toni

would not be charged with hiding the murder weapon if she told the truth.

14 Defendant testified that he and Baker previously had sexual relations, but denied ever being
in a relationship with her or having a child with her. He admitted that the two of them got in a fight
on March 20, 2003, and hit each other. However, he denied killing Baker or hitting her with a bat
on May 15, 2003. He testified that he and Baker talked while walking down the street and, when

’

they reached a vacant lot, he turned around and went horrie.
915 The jury found defendant guilty of first degree murder, and the trial court subsequently
sentenced defendant to a prison term of 45 years. On December 18, 2006, this court affirmed
defendant’s conviction.

116 B. Previous Postconviction Proceedings

17 On June 5, 2007, defendant filed a petition for postconviction relief alleging ineffective
assistance of trial counsel for failing to intfqduce evidence that defendant was provoked and argue

for second-degree murder and for failing to seek dismissal based on a violation of defendant’s
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speedy trial right. That petition was summarily dismissed on July 8, 2007. While that petition was
pending, on June 28, 2007, defendant ﬁled a supplement which alleged that he was subject to
prosecutorial misconduct, the trial court abused its discretion in making certain evidentiary rulings,
and that he was denied the effective assistance of trial and appellate counsel. The trial court treated
defendant’s filing as a supplemental filing, rather than a successive petition, and summarily

dismissed it in a written order on August 13, 2007.

18 On January 20, 2010, defendant filed a petition for relief from judgment pursuant to 735
ILCS 5/2-1401 (West 2008). The trial court summarily dismissed that petition on March 10, 2010.
This court affirmed that dismissal, but corrected defendant’s mittimus to reflect 31 additional days

that defendant spent in custody. People v. Adams, 2011 IL App (1st) 101034-U.

119 On February 7, 2011, defendant ﬁ1¢d a motion for leave to file a successive postconviction
petition, which alleged his actual innocence on the basis of three eyewitnesses, Bridgette Rush,
Muhammad Williéms, and Tijatta Williams, who all averred that they witnessed Baker’s murder
and that défendant was not the perpetrator. The trial court denied defendant leave to file his
successive petition on March 18, 2011, and defendant appealed. While that appeal was pending,

defendant continued to file additional postconviction pleadings.

920 On November 4, 2011, defendant filed another motion for leave to file a successive

petition. That motion alleged defendant’s actﬁal innocence and that the State violated defendant’s
due process rights under Brady v. Maryland, 373 U.S. 83 (1963), by failing to disclose forensic
testing results from defendant’s car. He also alleged that trial counsel was ineffective for failing to
obtain these test results. Defendant attached the results of a Freedom of Information Act (FOIA)

request sent to the Illinois State Police which stated that no records of forensic testing were located. -
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He also attached the affidavit of Daniyel Baker who averred knowledge that defendant’s car was

towed by Chicago police after the murder for the purpose of performing forensic testing. On

December 9, 2011, the trial court denied defendant’s motion for leave to file a successive petition,”
and we affirmed after giving appellate counsel leave to withdraw. People v. Adams, 2013 IL App

(1st) 120213-U.

€21 On May 3, 2012, defendant filed yet another motion for leave to file a successive petition
for postconviction relief. That petition alleged that the State violated defendant’s due process rights
under Brady by failing to disclose forensic lab reports for a number of items including, but not
limited to, a purse, a phone belt clip, a set of keys, a jacket, and swabs of stains taken at the scene
of the murder. Defendant claimed he obtained the reports via a FOIA request and that the
suppressed evidence undermined confidence in the outcome of his trial. Defendant also claimed
that the State committed prosecutorial misconduct and that he received ineffective assistance of
trial counsel for failing to uncover the allegedly suppressed forensic reports and obtain expert
assistance in analyzing the items in questi_on. On June 14, 2012, defendant filed a supplement to
his motion for leave to file, claiming that forensic testing of the interior of defendant’s Lexus
yielded no evidence of blood, further pointing to his innocence. He also claimed that the State
violated his due process rights by failing to disclose this information and that trial counsel provided
ineffective assistance for failing to uncover the forensic testing of defendant’s car. The trial court
denied defendant leave to file on June 22, 2012, and defendant appealed. This court allowed
appellate counsel leave to withdraw and affirmed the judgment of the trial court on August 22,

2014. People v. Adams, 2014 IL App (1st) 122315-U.
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922 On August 23, 2013, this court reversed the denial of leave to file the successive petition
regarding the éfﬁdavits of the three eyewitnesses who claimed defendant was not the perpetrator
and remanded for further proceedings. People v. Adams, 2013 1L App (Ist) 111081, § 1. That
petition proceeded to a third-stage evidentiary hearing in May 2016. On November 10, 2016, the
trial court denied defendant’s petition for postconviction relief, and found that the testimony of
Bridgette Rush, Muhammad Williams, and Tijatta Williams was not credible or believable. People
v. Adams, 2019 IL App (1st) 163168-U, § 447. On August 16, 2019, we affirmed the trial court’s
judgment. Id. § 59. Defendant petitioned the Illinois supreme court for leave to appeal, which was

denied on November 26, 2019. People v. Adams, 135 N. E. 3d 574 (Table).

923  While that petition for leave to appeal was pending, defendant filed another motion for
leave to file a successive petition for postconviction relief on October 1, 2019. Defendant alleged
that his arrest was unconstitutional because it was based on an investigative alert. On July 23,
2020, the trial court denied defendant’s motion. On November 4, 2021, this court allowed appellate
counsel leave to withdraw and affirmed the judgment of the trial court in a summary orcier.

124 C. Instant Successive Postconviction Proceedings

925 On December 16, 2019, defendant filed a document styled as a “supplemental successive

postconviction petition.” In it, defendant sought leave to file a successive petition alleging his

actual innocence. Defendant claimed that newly discovered evidence showed that Detectives
Lenihan, Robert Bartik, and Dolores Myles had “employed fabrication, coercion, threats, and
intimidation” in other cases, which supported the claims of the State’s witnesses that they had been

coerced into identifying defendant as the .pérpetrator. Defendant’s motion contained specific
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allegations about Lenihan’s conduct, but made no specific allegations about the conduct of Bartik
or Myles.

26 On January 18, 2022, after retaining counsel, defendant filed a supplement to his motion

for leave to file a successive petition. Like defendant’s pro se motion, the supplement made no

specific allegations about the conduct of Bartik or Myles in this case. It also realleged defendant’s
actual innocence based on the notion that the detectives involved in his case coerced witnesses into
identifying defendant as the perpetrator. The supplement incorporated exhibits defendant attached
to his original motion, as well as numerous additional documents, which the trial couft thoroughly
summarized in its written order. Given our ultimate disposition, we need not summarize these

exhibits in great detail.

927 Regarding Detective Myles _and Detective Bartik, defendant’s pleadings referenced -
multiple lawsuits or published opinions containing various allegations of misconduct against both.
However, as we have noted, neither of defendant’s pleadings made any factual allegations about
the specific conduct of these individuals in defendant’s case.

28 As for Detective Lenihan, defendant’s exhibits detéiled multiple lawsuits against him
alleging conduct such as fabricating evidence, coercing false confessions, threatening witnesses,
and withholding exculpatory evidence. All but a handful of the lawsuits or opinions attached to
defendant’s pleadings became available between 2003 and 2018, before defendant’s prior
postconviction proceediﬁgs. The remaining documents became available in 2020, but none of them
involved allegations against Lenihan, although he was involved in some of the underlying

investigations.
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129 On December 2, 2022, the trial court denied defendant leave to file his successive petition
in an extensive written order. The trial court first observed that defendant’s claim, though framed
as an actual innocence claim, was instead a claim of a due process violation based on the State’s
use of allegedly false testimony and police misconduct. The trial court found that defendant could
not establish cause because defendant’s attached evidence was not newly discovered, and he could
not establish prejudice because the new evidence was not so conclusive that it would probably
change the result. The trial court also found that defendant’s claim could not be considered as an
actual innocence claim because it was not free standing. In any event, the trial court observed that
defendant’s evidence was not newly discovered, immaterial, and not conclusiVe. Accordingly, the

trial court denied defendant Jeave to file a successive postconviction petition.
930 II. ANALYSIS

931 Defendant argues both that he: (1) established cause and prejudice to be permitted to file
his successive postconviction petition argﬁing that the State Violated his due process rights by
using false testimony at trial, and (2) established a colorable claim of actual innocence. We address
both of these issues in turn.

9§32 The Act provides a mechanism by which a defendant may raise a collateral attack against

his or her conviction based on a claim of actual innocence or where there was a substantial denial

of his or her rights under the Constitution of the United States, the State of Illinois, or both. 725

ILCS 5/122-1 et seq. (West 2018). Issues that were raised and decided on direct appeal are barred

from consideration by the doctrine of res judicata; issues that could have been raised, but were
not, are considered forfeited. People v. Davis, 2014 TIL 115595, § 13. The Act contemplates filing

only one petition for postconviction relief, but the trial court may allow successive petitions upon
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a showing of causé and prejudice. Davis, 2014 IL 11‘5595 at § 14. A defendant faces immense
procedural hurdles when bringing a succe‘ssivev postconviction petition and, because successive
petitions impede the finality of criminal litigation, these hurdles are lowered only in very 1imitéd
circumstances. /d. One basis for relaxing these hurdles is where a defendant can establish both

cause and prejudice for the failure to raise the claim in his initial postconviction petition.

933 “Cause” refers to some objective factor that impeded the defendant’s ability to raise the

claim in an earlier proceeding, while “prejudice” refers to a constitutional error that so infected the
entire trial that the resulting conviction or sentence violates due process. Davis, 2014 IL 115595 -
at 9 14; 725 ILCS 5/122-1(f) (West 2018). To meet the cause-and-prejudice test for successive
petitions, a defendant must “submit enough in the way of documentation to allow a circuit court
to make that determination.” People v. Smith, 2014 IL 115946, § 35. When a claim of prejudice
rests on new evidence, the defendant must show that his supporting evidence is of such conclusive
character that it will probably change the result upon retrial. People v. Jackson, 2021 IL 124818,
931.

934 The initial cause-and-prejudice determination is made on the pleadings rather than from an
evidentiary hearing, and a defendant need not establish cause and prejudice conclusively in order
to be granted leave to file a successive petition for post-conviction relief. Bailey, 2017 IL 121450
at ‘[ﬁ[ 22-25. Instead, a defendant must only make a prima facie showing of cause and prejudice.
Id. atvﬂ 24.

135 The cause-and-prejudice test is a higher standard than the “frivolous or patently without
merit” standard that the trial court employs during first stage proceedings. Smith, 2014 IL 115946

at 9§ 35; 725 ILCS 5/122-2.1(a)(2). Leave of court to file a successive post-conviction petition
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should be denied when it is clear, from a review of the successive petition and the documentation
submitted by the petitioner, that the claims alleged by the petitioner fail as a matter of law or where
the successive petition with supporting documentation is insufficient to justify further proceedings.

Smith, 2014 TL 115946 at § 35.

36 Alternatively, when a defendant seeks leave to file a successive postconviction petition

based on a freestanding claim of actual innocence, he must present new, material, noncumulative

evidence that is so conclusive that it would probably change the result on retrial. People v.

Coleman, 2013 IL 113307, 9 96. New evidence means the evidence was discovered after trial and
could not have been discovered earlier through the exercise of due diligence. Id. Material means
the evidence is relevant and probative of the defendant’s innocence. /d. Noncumulative means the
evidence adds to what the jury heard. Id. And conclusive means the evidence, when considered
along with the trial evidence, would probably lead to a different result. /d. Whether leave should
be granted to file a successive petition is reviewed de novo. Bailey, 2017 IL 121450, q 13.

937 We tum first to defendant’s claim on appeal that he sufficiently established cause and
prejudice to be granted leave to file a successive petition alleging that the State violated his due
process rights by presenting false testimony. Although defendant’s motion and the additional
supplement frame defendant’s false testimony and “pattern and practice” claim as an actual
innocence claim, we note that the trial court analyzed defendant’s pleading under bofh the cause-
and-prejudice test, as well as the relevant test for actual innocence claims. This is because7 “It is
well settled that ‘the u.se of false testimony underlying a conviction is a due process violatibn’ ?

People v. Martinez, 2021 IL App (1st) 190490, § 61 (quoting People v. Washington, 171 Ill. 2d
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475, 487 (1996)). Furthermore, due process claims based on false testimony are “fundamentally
different” from actual innocence claims. Washington, 171 Il1. 2d at 487.

938 However, the State claims that neither defendant’s instant motion for leave td file a
successive petition, nor the supplement filed by counsel, pled the requisite cause and prejudice
required by the Act. 725 ILCS 5/122-1(f) (West 2018). A claim not raised in the underlying
pleading generally cannot be raised for-the first time on appeal. People v. Pendleton, 223 Ill. 2d
458, 475 (2006) (citing People v. Jones, 213 111. 2d 498, 505 (2004); see also 725 ILCS 5/122-3

(West 2018). Although waiver and forfeiture are bars on the parties and not the courts, such a

principle “should not be a catchall that confers upon reviewing courts unfettered authority to

consider issues at will.” Flood v. Wilk, 2019 IL App (1st) 172792, 9 29 (quoting Jackson v. Board

of Election Com rs of City of Chicago, 2012 IL 111928, [ 33).

939 Defendant concedes that cause and prejudice was not alleged below. However, her
nevertheless urges us to consider the argument as it is based on the trial court’s ruling and facts
available in the record. While‘ it is true that the trial court performed a cause-and-prejudice analysis
below, the fact that the trial couﬁ considered the issue does not create allegations of cause out of
thin air. We review the sufficiency of a motion for leave to file a successive petition de novo; the
analysis of the trial court is not at issue. Bailey, 2017 IL 121450, 9 13. In this instance, we cannot
entertain defendant’s argument that is raised for the first time on appeal, particularly because
defendant’s claim that the argument is based on the record is simply untrue. Instead, defendant’s
cause argument entails several pages of briefing exclusively referencing facts outside the record.
See Keener v. City of Herkin, 235111 2d 338, 346 (2009) (parties generally may not rely on matters

outside the record, and when a party’s brief fails to comply with a rule, a court of review may
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strike the brief or disregard the inappropriate material). For example, defendant’s brief claims that
many of the documents necessary for defendant’s claims were not publicly available and were only
discovered by counsel through the use of the United States Courts’ Public Access to Court
Electronic Records (PACER) system. But nothing in the record substantiates this, even on a prima
facie basis, because this issue was not pled below—even after counsel took over defendant’s
representation. Likewise, defendant also argues that his ability to investigate his claims continues
to be impeded “due to the unavailability of the unredacted ‘police reports” and admits that these
reports have not been included in the record on appeal. This claim is also entirely outside the record

and unverifiable—we do not even know what police reports defendant is referencing. Defendant’s

pleadings offer nothing in the way of objective reasons that he could not bring this claim earlier

othef than conclusory statements that his attached exhibits were newly discovered. Defendant is
not simply asking us to consider an argument for the first time on appeal; he asks us to substitute
factual allegations contained in his brief that are outside the record for the auegations missing from
the pleadings. We decline to do so. The cause-and-prejudice determination is meant to be made on
the pleadings and suppoﬁing documentation submitted to the trial court. Bailey, 2017 IL 121450,
9 24. Even assuming that such allegations could establish cause, the pleadings are devoid of any
allegations that could make the requisite prima facie showing of cause.

40 As a result, we decline to consider defendant’s argument now raised for the first time on
appeal. Because defendant cannot demonstrate cause, we need not analyze whether he
demonstrated prejudice. Accordingly, the trial court did not err on this issue in denying defendant

leave to file his successive petition on this basis.
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141  That brings us to defendant’s second argument on appeal: that he demonstrated a colorable
claim of actual innocence. When a defendant raises an actual innocence claim in a successive
posfconviction petition, the trial court should deny leave only where, as a matter of law, no
colorable claim of actual innocence has been presented. People v. Taliani, 2021 IL 125891, 9 52.
A free standing actual innocence claim is an extraordinary remedy that challénges a conviction
“based on principles of fundamental fairness and borne out of our constitutional obligation to
afford a person who presents new evidence that persuasively indicates that he or she is factually

innocent with the additional process necessary to prevent a fundamental miscarriage of justice.”

1d. ] 67.

-

942  In Washington, our supreme court recognized for the first time that a defendant may present
a free standing actual innocence claim as a matter of due process. Washington, 171 1ll. 2d at 487-

- 89. There, the court held that an actual innocence claim “is not being used to supplement an

assertion of a constitutional violation with respect to his trial.” /d. at 479.

943  Oursupreme court subsequently decided People v. Hobley, 182 111. 2d 404 (1998). Whereas
Waslﬁngton observed that a free standing claim of actual innocence does not rely on an assertion
of a constitutional violation, Hobley instead held that a free standing innocence claim could not
entail using new evidence to supplement claims of constitutional violations. Id. at 444.

944  This court recently criticized Hobley in Martinez, claiming that it “deviated from both the
spirit and the letter of the law as set forth in Washington,” and that “Hobley identified no principle
or purpose that would be furthered by prohibiting a defendant from using the same evidence to

assert both a constitutional claim of trial error and an actual innocence claim.” Martinez, 2021 IL

App (1st) 190490, § 102. However, Martinez did acknowledge a possible purpose for the so-called

-15 -
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Hobley rule—preventing a defendant from circumventing the cause-and-prejudice test by asserting

an actual innocence claim instead of a constitutional claim. /d. § 103.

45 After Martinez was decided, our supreme court decided Taliani. While Taliani did not
specifically address Martinez, it did reiterate that a free standing claim of actual innocence “is one
in which newly discovered evidence is not being useq to supplement an assertion of a constitutional
violation with respect to the defendant’s trial or that the evidence at trial was insufficient to convict
the defendant beyond a reasonable doubt.” Taliani, 2021 IL 125891, 4 56. Instead, it said that a
« ‘free standing’ claim of actual innocence is one in which newly discovered evidence makes a
persuasive showing that the [defendant] did not commit the charged offense, and was, therefore,
wrongfully convicted.” Id. We need not take a position on Martinez’s criticism of Hobley because
we are bound to follow Taliani and its recitation of what constitutes a free standing innocence

claim.

9§46 In this case, we need look no further for an example of a free standing actual innocence
claim than defendant’s own prior postconviction proceedings that culminated in an evidentiary
hearing. There, he presented witnesses who testified that the perpetrator was, in fact, not defendant.
But the claim defendant makes now, as the trial court correctly noted, is not free standing. None
of the evidence now being presented affirmatively shows that defendant did not'commit the
charged offense. Instead, it is being used “to supplement an assertion of a constitutional violation”
and argue that “the evidence at trial was insufficient to convict the defendant beyond a reasonable
doubt.” Id. Any allegations of prior misconduct by the officers in defendant’s case do not show

that defendant was actually innocent. They would only theoretically support defendant’s claim that

the State used false testimony against defendant at trial—a due process claim we have already
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addressed above and for which defendant could not establish cause for failing to raise it earlier.
Because defendant’s claim is not free standing and is functionally a due process claim that the
State convicted him using false testimony, we need not analyze further whether defendant’s

evidence is newly discovered, material, or conclusive.

947 Accordingly, the trial court did not err in denying defendant leave to file a successive
petition on this basis. Given our resolution of these two issues, we need not consider defendant’s

argument that this case should be assigned to a different trial court judge upon remand.

948  Finally, though it has no bearing on our decision, we make a brief comment on the State’s
argument that defendant’s brief failed to comply with Supreme Court Rule 341(h)(6), which
" requires briefs to include a “Statement of Facts, which shall contain the facts necessary to an

understanding of the case, stated accurately and fairly without argument or comment. I11. S. Ct. R.

341(h)(6) (eff. Oct. 1, 2020). Not only did defendant’s brief not include many basic facts about

defendant’s crime, underlying trial, conviction, and prior postconviction proceedings, which
provide essential context, but this was done intentionally. Defendant’s brief explicitly states that
these facts were omitted to “leave room to fully articulate his arguments on this appeal,” even.
though he used only 31 of the maximum of 50 pages allowed by the rule. Tll. S. Ct. R. 341(b)(1)
(eff. Oct. 1, 2020). Whatever the real reason that these facts were omitted from defendant’s brief,
we reiterate that our rules are not suggestions; they are mandatory. Perona v. Volkswagen of

America, Inc., 2014 IL App (1st) 130748, q 21.
149 ' I11. CONCLUSION
50 For the foregoing reasons, we affirm the judgment of the trial court.

151 Affirmed.




IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CRIMINAL DIVISION

PEOPLE OF THE STATE OF ILLINOIS, )
‘ )

Post-Conviction Petition

Fli L)E D cRBIO0
Y
DEC 02 202

O S Honorable Stanley Sacks
‘cf.- xsbys'é?tf”c?xr GOURT Judge Presiding

Plaintiff-Respondent,
v.
LEIVANTE ADAMS,

Defendant-Petitioner.

Petitioner, Leivante Adams!, seeks relief from the judgement of conviction entered against
him on February 24, 2005. Following a jury trial, Petiﬁoner was found guilty of first degree
murder and sentenced to 45 years’ imprisonment. |

As grounds for relief, Petitioner claims acﬁﬂ innocence as shown by evidence of a pattern
and ﬁraétice of police misconduct. Based on the foregoing, this court finds Petitioner has not
stated a colorable claim of actual innocence of, in the alternative, has not satisfied the cause-and-
prejudice test to file a claim that false testimony was used at trial. Accordingly, Petitioner’s fifth
motion for leave to file a successive postconviction petition is DENIED.

PROCEDURAL HISTORY.

On direct appeal, the appellate court affirmed Petitioner’s conviction over his contentions
that the trial court had wrongly permitted the State to introduce other-crimes evidence and the
State had failed to prove him guilty beyond a reasonable doubt. People v. Adams, No. 1-05-0908

(Oct. 20, 2006) (unpublished order under [llinois Supreme Court Rule 23).

1 Notably, Petitioner’s first name has been spelt differently throughout various proceedings on this matter and
appears to be spelt as: Leivaunde (People v. Adams, No. 1-05-0908), Leivaunte (2014 IL App (1st) 122315-U), and
Leivante (all other appellate decisions). For the sake of clarity, this court has used the most recent spelling from
People v. Adams, 2019 IL App (1st) 163168-U and will refer to Mr. Adams as Petitioner throughout this order.




In June 2007, Petitioner filed a post-conviction petition. Petitioner later filed a supplemental
petition. In both, Petitioner claimed trial and appellate counsel had been ineffective,
prosecutorial misconduct, and the court erred in sustaining objections and modifying a jury
instruction. The circuit court summarily dismissed and the appellate court affirmed. People v.
Adams, No. 1-07-3215 (June 12, 2009) (unpublished order under Supreme Court Rule 23).

In January 2010, Petitioner filed a document entitled “Petitioner’s Petition to Vacate Void
Judgment,” which cited 735 ILCS 5/2-1401 and- alleged the first-degree murder statute violated
the singlé—subject clause of the Tllinois Constitution. The circuit court dismissed the petition and
the appellate court affirmed the dismissal. People v. Adams, 2011 IL App (1st) 101034-U.

In February 2011, Petitioner filed a motion for leave to file.a successix‘fe post-conviction
petition claiming actual innocencé based on affidavits from Tijatta Williams, Muhammad

Williams, and Bridgette Rush, who ét’tested someone other than Petitioner committed this crime, -

and a forensic report that no blood was in Petitioner’s car. The nioﬁon was denied and the

appellate court reversed and remanded. People v. Adams, 2013 IL App (1st) 1 11081.

On November 10, 2016, after an evidentiary hearing with the three eyewitnessés, the circuit
court denied the petition finding that: (1) neither Rush’s testﬁnony nor the forensic report were
newly discovered evidence; and (2) Tijatta’s and ‘Muhammad were .incredAible. The éppellate
court affirmed the third-Staée dismissal. People v. Adams, 2019 IL App (1st) 163168-U.

While proceedings were ongohfg on his 'ﬁrst motion for leave to file, Petitioner fileda sgéond
motion for 1eavé in Nover;lber of 2011 claiﬁing the State failed to disclose forensic test results
from his car and that counsel was ineffective for failing to discover said testing and hire an

‘expert to examine his car. Petitioner’s second motion for leave to file was denied and the

appellate‘cou'rt éﬁ'mned. People v. Adams, 2013 IL App (1st) 120213-U.




Petitioner filed a third motion for leave to file on May 3, 2012 with a supplement filed on

June 14, 2012. In both, Petitioner alleged actual innocence and Brady violations relating to
forensic test results. The circuit court denied this motion and the appellate court affirmed. People
v. Adams, 2014 IL App (1st) 122315-U.

On October 1, 2019 Petitioner filed his fourth motion for leave to file a successive claim
based on People v.. Bass, 2019 IL App (1st) 160640. The circuit court denied this motion and the
appellate court affirmed. People v. Adams, No. 1-20-0992 (Nov. 4, 2021).

On December 16, 2019, Petitioner filed his fifth motion for leave to file (“Motion™) and, on
January 18, 2022, counsel filed a supplément (“Supplemen ). (collectively, the “Petition”).

FACTUAL ‘BACKGROUND

The factual background of Petitioner’s conviction for the first degree murder of Raama Baker
is recited in detail in the aforementioned appellate opinions. As such, this court only. recites those
facts necessary for the disposition of the instant motion.: | |

In doing so, this court finds it prudent to reclte (1) the types of pohce misconduct alleged‘ by
the trial witnesses that Petitioner contends were coerced (Toni Washington, Barbara Qliver,
Terrance Whisby, and Kim Washington); (2) the substance of their recantations and trial
testimony; and (3) the evidence in the record regarding the officers Petitioner contends coerced

the aforementionéd witnesses (Detectives Robert Lenihan, Robert Bartik, Delores Myles, and

Edward Adams).

1. Alegations of

Whiby’s allegations at trial was that he was a suspect,in_this murder and fabricated his prior
statements to avoid prosecution for- the murder or a drug offense. Whisby testified his first

statement was false and came after about two hours in custody when the detectives th;eatened to




“plant something on [him]” when  he first got to ?he station. (R. E80-81). In that statement,
Whisby denied witnessing the murder, Whisby was not threatencd again, but the detective wasn’t
buying his story and “[tlhe more [Whisby] told it, fhe more [the detectiVe] didn’t buy it so he -
kind of got physical.” (R. E81). Whisby explained portion$ of his second statement were false, ‘
such as being on the porch when Petitioner attacked fhe victim. Whisby ,,explained he said he was
on the porch because he “wanted to put [himself] as far away from [the victim] as ﬁossiblc” and
was afraid “they were going to charge [him] with [Baker’s] murder.” (R. E89). Whisby went_;)n
to explain he didn’t tell the truth initially to the police as he was scared from “beiné threatened
so many times and getting ready to go down for something Ivdi.dn-’t do.” (R. E108-09).

In his initial petition, Pétitioner submitted an affidavit from Whisby in support of a claim that
the State suborned Whisby’s perjury. In sum, Whisby restated his trial testimony and provided
more detail to his misconduct complaint: (1) Sgt. Adams and his partnfer arrested h1m at his
mother’s house, observed his mother give h1m shoes that had bullets inside of them, and took
him to the police station; (2) a different detective than the two who picked him up at his mother’s
house, who he didn’t have a name for but was able to identify if he saw him, entered the room
and physically assaulted him then threatened him with prOsecutioﬂ for a bag of crack rocks; (3)
Myles came into the room and offered him food and water which he refused and then brought
him to the room to see Kimberly; and (4‘) Det. Nick DeAngelo came to him about four hours
after he saw Kimberly and took his statement.” |

Whisby described the detective who threatened and beat him as “white” and “about 50” years

old and “kind of elderly guy, with gray hair, short.” (R. E96). Trial counsel, arguing against the

2 The record shows DeAngelo, who Whisby identified as a detective, was the Assistant States Attorney who took a
statement from Petitioner. .
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State’s motion to continue for Lenihan to appear, said “I definitely am not going to be arguing
that Terrence was coerced by Lenihan.” (R. H10).

Toni testified she was threatened by Lenihan with prosecution for her having disposed of the -
murder weapon and was told a result would be her not seeing her son again. Toni and her
attorney testified about an nnmumty deal from obstruction of justice charges for her disposal of
the weapon in exchange for her testifying at Petitioner’s trial.

Kimberly testified she was told if she ‘cooperated and corroborated the statement of Whisby,
her bo}rfriénd, then Whisby would at most be sentenced to half of the yea;fs than Petitioner would |
receive for this murder. (R. E198). Kinberly explained she was given bits and pieces of the story
and her grand jury testimony was coached, but ¢could not recall which bits and pieces were given
to her or whether her statement was used to coach her grand jury testimony. Kimberly described
two male detectives as carrying out the aforementioned but did not know their names and when
asked wh;t they- looked like she responded “[ don’t know.” (R. B197).

Oliver testified she was told Whisby would not be releaséd unless she came to ﬂle station to
get him and the detective(s) she spoke with at the station were different than those who picked
up Whisby. Oliver explained that, after arriving at the station, she signed a handwritten statement
that was written By someone other than her and with allegations provided by Lenihan.

2. Substance of Recantations

Whisby’s recantation has been described by the- appellate court in their analysis of the

sufficiency of the evidence:
The record deménstrates that the only iniconsistency in [Whisby’s] testimony was
that he stated before the grand jury that defendant hit the victim with a bat, butat
trial, he stated that defendant hit her with a stick.

Adams, No. 1-05-0908, p. 13.




Toni’s testimony was consistent in the sense that, after Baker was murdered, Whisby gave
her a black gym bag with clothes and an item in a black garbage bag and that her agreement with
the State was that she wouldn’t be charged with hiding the item Whisby gave her. In tegards to
the item itself, Toni testified she did not know what the item in the black bag was but she
guessed the murder weapon, a bat, was in the bag. (R. F102). In recanting her grand jury
testimony, Toni testified: (1) she did not observe Petitioner strike Baker with a bat; return to the
house upon seeing Baker, search for a bat in the house, or retrieve a bat and approach Baker with
the bat in hand;. (2) she did not know what Baker looked like or that she had éeen Baker on the
day in questiori, but believed Baker was the woman Petitioner approached on the street; and (3)
she did not see what happened between Baker and Petitioner near:fhe alleyway, or Baker’s body,
as she was distracted by someone on the potch and “wasn’t even paying attention™ to where
Baker was when Petitioner returned to the vehicle (R. F76).

In recanting her grand jufy testimony, Kimberly testified: (1) she did not observe P_etitione;
strike Baker; (2) she observed Pet1t10ner following Baker with a bat in his hand after giving her a
warnmg of some sort; (3) she lost sight of Petitioner and Baker when she then tumed to grab
Oliver’s shoes from the house; (4) while turned away from the two, she heard a thump, (5) she

turned towards the thump and saw Petitioner standing next to Baker with the bat still in his hand

as she was on the ground; (6) she then saw Whisby grab Petitioner and Petitioner drop the bat;

and (7) she then saw ‘Whisby retrieve the bat and bring it back to the house.
In recanting her grand jury testimony, Oliver testified: (1) ‘she did not observe Petitioner
approach Baker, retum to the house for a bat or on scene after Baker was obserVed walking by;

(2) she observed Petitioner, immediately after Baker was seen walkmg near her house leave the




house, get into his car, and drive away; and (3) she never went down the street, never saw Baker

on the ground, and never saw Whisby grab Petitioner from away from Baker’s body.

3. Office_r Testimony

Sergeant Adams testified he and his partner, Det. Jones, took Whisby‘to the station from his

mother’s house and then they interviewed Whisby »wheﬁ he gave his initial statements. Adams
detailed he gave his car to Oliver when Whisby was taken from her house and; later, received a
call from Oliver on the number listed on that card. During that call, Adams explained to Oliver
that Whisby “would be at the station until [detectives] talked.to [Petitioner and Anthony Oliver]
*EE [b]eéaﬁse we didn’t want [Whisby] telling his two brothers the focus of our investigation,
the questions we were asking, and just to maintain the integrity of our investigation.” (R. G18).
Adams explaineci that, after Whisby gave several statements, he ordered a polygraph
examination of Whisby and his shift ended before the scheduled examinatiqn. U |
Det. Andrew Burns testified that he and Myles were Iiartners and were working with a Det.
R. Bums as well. At the start of their shift, the three were instructed to téke Whisby to the
polygraph examination at a station on Homan. Upon arriving at that station, Whisby was hancied
over to Bartik for the polygraph examination. After a few minutes, Bamk exited the room and
told Burns that Wﬁisby refused the exam and said he wanted to speak with them instead. sty
was then taken back to Area 1 and gave ;'mother statement while Myles was takmg noteé.
Lenihan did not testify at trial. The State. moved to continue the trial for Lenihan to appear
upon returning from a trip out of town and the defense objected arguing that:
Novall the witriesses have been impeached by Grand Jury festimony, We haven't
really had any impeachment from handwritten statements and we have: State’s.
Attomeys ‘who have testified to the ‘haridwritien statements. So the only thing

(.
Lenihan could testify would be initial interviews that are in G.PR.’s: 1 don’t think:
that there has been any impeachment set up that we need Lenihan to perfectand T




don’t think there is anything in reports that would be relevant or been stipulated
to.

I don’t know why they’re calling him other than for those interviews. Maybe that

there was no coercion or something, but it’s not coercion of the defendant. The

witnesses haven’t given any real description of coercion. I mean, there hasn’t —

none of them with very successful in that.
(R. H5). The State explained they were planning to call Lenihan to testify “he didn’t threaten
~ anybody or make any promises to anybody **%* [or] [d]idn’t make up a story or feed them a
statement to tell the State’s Attorney. Or threaten Toni Washington.” (R. H6). Defense counsel
then noted that he “deﬁmtely [was] not gomg to be arguing that [Whlsby] was coerced by
Lenihan.” (R. H1 0) The court denied the motion to contmue the trial for Lemhan to appear

Addmonally, Bartik and Myles d1d not tesufy at tnal However there was no d1scuss1on

about their unavailability to testify or an 1ntent10n to call them to testify.

LEGAL STANDARB

- The Postconviction Hearmg Act (Act) (725 ILCS 5/ 122 1 et seq. (West 2022)) contemplates

filing only a smgle postconvlctron petition. As a consequence, only one postconvmtlon
proceeding is contemplated under the Act. People V. Edwards, 2012 L 111711, ‘[[ 22. The bar
against successive petitions will be relaxed on two grounds 1 where the Petitioner asserts a
fundamental miscarriage of ]ustlce based on actual innocence (see Id 1[ 23); or (2) where the
petitioner can establish cause—and—prejudxce for their failure to assert this cla1m earlier (see
People v. Pztsonbarger, 205 118 2d 444 459 (2002))

- "[A] freestanding actual-innocence clalm is independent of any claims of constitutional error
at trial and focuses solely on a defendant's factual innocence in light of new evldenee."' PeOple V.
Coleman, 2013 IL 113307, § 83. When assertmg a successive claim of actual innocence, one
must set forth a colorable claim of actual mnocence and need not show cause and preJudlce

Edwards, 2012 IL 111711, § 24. To establrsh actual innocence, the supporting evidence must be




(1) newly discovered, (2) material and not cumulative, and (3) of such conclusive character that -
it would probably change the result on retrial. People v. Robinson, 2020 IL 123849, § 47.
AN_AI_JX_S_I_S.
I. Motion to Supplement Motron for Leave to File
Section 122-5 of the Act gives courts drscretron to permrt amendments to postconviction
petitions. 725 ILCS 5/ 122-5 People V. Watson, 187 Ill. 2d 448, 451 (1999). Typically, a
petltroner moves to amend or supplement thelr pendmg pleading. Honvever, the Supplernent does

not include a rnotron to supplement the Motron Seemmgly, the motion to supplement is implied.

- . For the sake of clanty of thls analysis, thrs cou:t grants the 1mp11ed motion to supplement the

Motion. Accordingly, the followmg analyzes the Supplement and Motion.

Il Actual Innocence

Petitioner presents an actual innocence based upon an allegation that false testimony was

used at trial. The purported false testrmony came in the form of grand jury testlmony used to
impeach State w1tnesses trial testunony, where they recanted portions of thelr prior testimony
and statements. Petmoner contends the grand Jury testlmony and statements to police were false
and the product of police coerc1on In support of th15 clann, Petitioner exclusively presents
evidence of civil complaints and drsposrtrons to evrdence a pattern and practice by detectives
involved in this case. Petitioner offers no evrdence in support of lns factual innocence of this
crime and instead offers argument and ewdence to bolster the credrbrhty of the trial recantatrons,
the complaints of misconduct, and the trial testunon_y that came after the recantation. In support
of this claim, Petrtroner begins: | | . |

Tt:is well settled that the use of false testnnony underlymg a convrctron isadue |
process violation. People v. Martinez, 2021 IL. App (1st) 190490, 4 61) (quoting.
People v. Washmgton, 171 '.(11 2d 475 487 (1996))




(Supp. p. 1). The cites to Martinez are to the analysis of a false testimony due process claim. See
Martinez, 2021 IL App (1st) 190490, 97 59-85. The vast majority of Petitioner’s other cites are to
authorities on false testimony claims and basically a restatement of that section of Martinez.

(Supp. pp. 1-2 (citing People v. Jackson, 2021 IL 124818; People v. Washington, 171 11L. 2d 475

(1996); People v. Patterson, 192 TiL. 2d 93 (2000); People v. Reyes, 369 Til. App. 3d 1 (2006);

and People v. Tyler, 2015 IL App (lst)' 123470), ] 186)).

Petitioner offers no basis to equate a false téstimony claim with an actual innocence claim.
Beyond citing to authority regafding false testimony claims, in support of .his actual innocence
claim, Petitioner cites to two cases that clearly explaifl the difference between these claiﬁls.

In Martinez, the court found Petitioner’s actual innocence claim freestanding from his pattern
and practice based félse testimony claim—as the former also relied upon an eyewitness expert
affidavit. Martinez, 2621 IL App (Lst) 190490, § 103.

In Washington, our supreme court found a freestanding claims of actual innocence is
cognizable under the Illinois Constitution, and noted a false testimony due process claim is
“fundamentally different” from an actual innocence claim. Washington, 171 TIL. 2d at 487. In
finding support fbr the conclusion that an actual innocence claim was cognizable under the
Illinois Constitution, our supreme cdurt, cited to gmilar but disﬁhguishable due process claims:

Perhaps the closesf_ this court has come to determining that our constitution's due
process ¢lause could be a fheatis to tecognize a newly discovered evidente claim
for post-conviction purposes was in People v. Cornille, 95 11l 2d 497 (1983).

ko

Cornille finds its place among a long line of related cases holding that the use of
false testimony underlying a conviction ¢ &:due“pmcgs.s;viﬁia@n. Cornille, 95 111
2d at 508-09. Those kinds of claims are fandamentally different from 6nes such as.

Weishington has raised. Washingfon can ¢laim no state'aetion with regard o the.

evidence he now relies upon for pt}:«_s’t’-fco_xfmicﬁdn relief. And the "adju cgtgsry'
process” by which he was convicted did not otheérwise lack due process.
Fysentially, then, the issue is the tiftie relativeness of due process as a tnatter of

this State's constitutional jurisprudence; that is, should additional process be
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afforded in Illinois when newly discovered evidence indicates that a convicted
person is actually innocent?

Id. at 486-87. The court noted “there is a significant, qualitative difference between perjured

testimony and evidence that the defendant is actually innocent of the crime” as
An allegation that certain of the State's evidence against the defendant at trial was
petjured is aimed at weakening and undermining the strength of the State's
eévidence of the defendant's guilt. An allegation of newly discovered evidence of
innocence is not intended to question the strength of the State's case. An
allegation of newly discovered evidence of innocence seeks to establish the
defendant's actual innocence of the ctimes for which he has been tried and
convicted. In comparison, allegations of perjured testimony do not seek to
establish the defendant's actual innocence, but are aimed at merely questioning
the sufficiency of the State's evidence against the defendant at trial.

Id. at 495.

Tt is unclear why Petitioner labelled his pattern andpr»a_c;tice false testimony claim és actual
innocence—despite citing almost exclusively to false testimony authority, providing solely
pattern and practice evidence, and there being “a significant, qualitative difference between
perjured testimony and évidence that the defendant is actually. iﬁnocent of the ;:fime.” 1.
HoWever, it is not lost that this is Petitioner’s ﬁﬂh motion for  leave to file a successive claim and
that a pattern and practice false testimony claim would be subject to the cause-azid—prejudice test
whereas an actual innocence claim would not. On that vpovi‘nt, Petitioner’s cite to Martinez is
confounding as Martinez specifically notes the potential of a pétitioner attem;;ting to circu:hvent
the cause-and-prejudice tes»tbby te;idng cher claims of congtimﬁonal violations and framing or
coupling them with a claim of actual innocence. Martinez, 2021 IL App (1st) 190490, § 100.

Though the Martinez court found such an issue was not implicated in that matter as the

proceedings were at the second-stage and not the léave to file stage, this court cannot think of a

befter example of exactly what Martinez wamed of than here.




Unlike Marz_‘inez, Petitioner does not subfnit pattern and practice evidence .in support of a
false testimony claim and an actual innocence claim based upon the same evidence and some
additional, independent evidence. In the event that Petitioner has raised this exact actual .
- innocence ciaim and a false testimony claim, as the pattern and practice evidence would support,

the former claim would not be freestanding and the attempt to circumnvent the cause-and-

prejudice test by coupling it with an actual innocence claim would be clear. However, Petitioner

has not raised both and, instead, has just titled a false testimony claim as actual innocence—in
his fifth motioﬁ for leave to file, after never previously raising a pattern and practice based clluev v
process claim, Petitioner has raised such a claim and iheXplicably called it actual innocence.

Whether this was intentionally done to circumvent the '.cause-and-prejudiqe tést, where the
false testimony claim was clearly available to Peﬁtioner during earlier proceedings as discussed
infra, matters not.

Recently the appellate court rejected the “‘arguméht that -evidence of. a pattern of .police
misconduct can establish a féeestandin‘g claim of actual innocence.” People v. Dixon, 2021 IL
App (1st) 191612-U, § 51. There, like here, the actual innocence clai;n was solely supported by
pattern of misconduct evidence and trial testimony. Though this unpublished order is not
binding, this court finds the rationale illustrative and sul;i)oﬁmg.9ur conclusion that Petitioner
has not raised a cognizable or freestanding actual innocence claim.

Tn the alternative to finding a veiled false testimony claim is not 5;1_ cognizable acfual
innocence c_:laim, this court ﬁnds Petitioner’s actual innocénce claim is not freestanding.

A freestanding actual innocence claim is “one in which newly discovered evidence is not

being used to supplement an assertion of a constitutional violation with respect to the defendant's A




trial or that the evidence at trial was insufficient to convict the defendant beyond a reasonable
doubt.” People v. Taliani, 2021 IL 125891, { 56.

Here, there isnot a duplicative use of the same evidence to support a one constitutional claim
and an actual innocence claim—for example, an affidavit from a previously unknown witness
used to support actual innocence and a Brady violation for failing to inform the defense of this
witness’ prior statements. Instead, Petitioner contends. he is actually innocent because his right to
due process was violated by the admission of false tesﬁniony at trial. As such, the false testimony
" claim and the actual innocence claim are one in the same, with the latter label applied to what is
exclusively a false testimony claim. Accordingly, this court does not find this false testimony
claim that is inexplicably labelled actual innocence is 2 free,sfanding actual innocence claim.

Even assuming arguendo that pattern and practice evidence on its own can state a
freestanding and cognizable claim of actual innocence, this court finds Petitioner has not stated a
colorable claim of actual innocence as this evidence is: (A) not newly discovered; | ®)
immaterial; and (C) inconclusive.

“A. Newly Discovered

Petitioner contends the submitted evidence is newly discovered as it was undiscoverable

prior to trial. However, this ignores that this is Petitioner’s fifth motion for leave to file.

In the context of successive actual innocence claims, newly discovered evidence is thaf
which was not discoverable during any prior postconviction proce_edings. See People v.
Wideman, 2016 IL App (Ist) 123092, § 58 (finding, in the interest of avoiding piecemeal
litigation under the Act, the appropriate review of newly discovered evidence was “whether that

evidence was available when the defendant filed his previous postconviction pleadings.”); see




also People v. Warren, 2016 IL App (1st) 090884-C, § 114; see also People v. Snow, 2012 IL

App (4th) 110415, § 21; see also People v. English, 403 1. App. 3d 121, 133 (2010).

In analyzing the discoverability of this evidence by Petitioner prior to trial or his five prior

postconviction pleadings, this court finds this evidence is not newly discovered.

For the sake of consolidating the submitted evidence, this court finds it prudent to focus the

discussion on the cases to which the various pieces of evidence relate. In doing so, the following

table sets for the pattern and practice evidence in chronological order.}

Evidence List '(Chfdhbl'ogiﬁai Order)

Plaintiff

Case Number

" | Exhibit

Johnathan Tolliver

347 11l. App. 3d 203 (2004)

| Petition

Mikel Pernell

1:03-cv-05316 (N.D. I1L. filed July 31, 2003)

Supp. G-H

'Donny McGee

2008 I 003503 (Cir. Ct. Cook Courity, Mar, 31, 2008)

Mot. A-D; Supp. F

Dany Lanza

1:08-cv-05103 (N.D. I1L. filed Sep. 8, 2008)

Supp. Q-R

Maurice Patterson

T1:11-0v-070502 (N.D. 1L filed Oct. 6, 2011)

Mot. E-H; Supp. N

Tameeka Isby

1:11-cv-07668 (N.D. Iil. filed Oct. 27, 2011)

Supp. O-P

| King Garland

2014 IL App (Ist) 123016-U

Petition

Rory Cook '

2015 I, App (1st).123236-U

Petition -

‘Wayne Washmgton*

11:16-cv-01893 (N.D. IlL filed Feb. 2, 2016)

“Supp. A, C

| Tyrone Hood*

1:16-cv-01970 (N.D. 111, filed Feb. 5, 2016)

Supp. B, D

Anteleto Jones

12017 IL App (1st) 123371

Petition

{ Kevin Jackson

2018 TL App (1t 171773

| Petition

1 Anthony Mltchell**

1:20-cv-03119 (N.D. 1L, filed May 27, 2020)

| Supp. L-M

John Fulton*"f _

1:20-cv-03118 (N.D. 111, filed May 27, 2020) '

Supp. §-T

Sean Tyler

172011.094-T (TIRC order filed Oct. 21, 2020) _

Supp. E

‘Xavier Walker

"1:20-cv-07209 (N.D. I1L. filed Dec. 6, 2020)

] Supp. I-K

The first 12 pieces of evidence listed above are opinions and cornplaints that were published

from 1-15 years prior to Petitioner filing his fourth motion for leave to file a successive petition
on October 1, 2019. As such, these pieces of evidence were discoverable through an exercise of

due diligence and are not newly discovered.

3 % and ** indicates those plaintiffs were co-defendants in their criminal case.
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The only evidence that post-dates Petitioner’s most recent postconviction proceeding relates
to Mitchell, Fulton, Tyler, and Walker. In support of consideration of the pieces of evidence that
were discoverable during prior postconviction pfoceedings; Petitioner contends that “this court

should consider the previously discoverable evidence” where the other evidence warrants an

evidentiary hearing. (Supp. pp. 29-30) (citing Martinez, 2021, 1L App (1st) 190490, § 77).

Assuming arguendo the four pieces of evidence filed after Petitioner’s most recent
postconviction pleading Warranted an evidentiary' heé.ring', this court finds the circumstances
meriting consideration of prev1ously dlscoverable evidence in Martmez are not present here.

To begin with, this is another cite to the false testlmony ana1y51s of Martinez and not the
actual innocence sectlon. Most nnportantly, th1s case does not, stand for the proposmon Pet1t10ner
asserts it does. There, the hot newly dlscovereduewdence» was pohce reports on which the
Petitioner was going to rely to show mcon51stenc1es w1th the trlal testxmony to bolster a claim
that the testlmony and prior statements were false and coerced To not have: cons1dered those
inconsistencies as the statements were not newly dlscovered would offer the court no context to
the pattem and practice evidence and false testnnony claun

Here, the evidence that would necessarily be cons1dered pursuant vto the Maftinez opinion
~ would be the testimony of the trial witnesses, thelr "written_ statements, and their grand jury
testin:tony. Had Petitioner submitted the grand jury transcripts or written statements with his
Petition, Martinez would indicate this court shotlld consider that evidence alongside the newly
dlscovered evidence. However Martinez does not suppou Petitioner’s request that evidence
from unrelated civil matters that was dlscoverable dunng earlier postconviction proceedings

should be considered alongside a piece of newly discovered evidence. As such, this court rejects




Petitioner’s invitation to considef’ pattern and practice evidence that predates his trial date
because some of the evidence includes civil complaints filed after his trial.
As such, this court denies Petitioner’s invitation to consider not newly discovered evidence in

support of his actual innocence claim.

Most importantly, this court finds the evidence relating to Mitchell, Fulton, Tyler, and

Walker is not newly discovered.

Petitioner’s argument is largely focused on the filing date of these specific pieces of
evidence—in essence, a yet to be filed document could not have been discovéred before it was
filed. However, the factual allegaﬁO’n’s about these plaintiffs were readily dis_coverable outside of
those specific filings and, as such, this evidence is nof newfy discovered. See People v. Davis,
382 Ill. App. 3d 701, 712 (2008) (finding evidence is not "newly discovered" if it presents
previously discoverable facts even if the source was unknown, unavailable, or uncooperative.).

Walker’s conviction had béen vacated via postconviction prqcee;dings on July 17, 2018.
(Supp. Ex. X § 2). The appellate court reversed thé dismissal of Tyler’s postconviction false
testimony claim regarding police misconduét in an opinion filed on September 11, 2015. See
People v. Tyler,.2015 IL App (1st) 123470. Mitchell and Fulton, codefendaﬁts in their original
criminal cases, had their convictions vacated in February of 2019 and charges dismissed in June |
0f2019. (Supp. Ex. E, S-T). Also, the submitted exhibits are the second civil complaints filed by
Mitchell and Fulton regarding police misconduct from their criminal céses. Sge Fulton v.
Zalatoriz et al., No. 1:05-CV-01551 (N.D. I1L. filed March 16, 2005).

Through those prior'opinibns on 'postconviétion and the criminal charges, as well as the prior
civil complainf, Petitioner could have disc;overed the substance ‘of this ev'idence well before the

filing dates of a second civil complamt or é TIRC order to do so.. v.




Besides the §peciﬁc factuai allegations of each'of the cited cases being discoverable during
earlier proceedings, this court notes that evidence of prior allegations and findings of misconduct
by these officers was readily discoverable as is evidence By these very pieces of evidence.

Walker’s complaint cites to 12 civil cases from before October 1, 2019 that involved Bartik.
Additionally, Jackson, 2018 IL App (lst) 171773 discusses the evidence submitted by Jackson
that included a Chicago Tribune article relating to Bartik that quoted “the testimony of an expert
witness who was critical of Bartik’s record of pre-[polygraph] test confessions over a five-year
period ending in 2003.” Id 9§ 87 (Ciﬁng Duaa FEldeib, Polygraphs and False Confessions in
Chicago, Chi. Trib.,, Mar. 10, 2013, hﬁ:p://w"ww.éhicagotribune;com/news/watch‘dog/ct—met—

polygraph~confessions—20130310—story.‘html). o

As the factual allegations regarding the 16 plaintiffs cited by Petitioner was all discoverable

to him during earlier proceedings, and even mote factual support for his pattern and practice
argument was discoverable during earlier proceedings as evidencéd by the cross-cites within the
previé‘usly discoverable compléints'-and- opinions; this court finds this actual innocence claim is -
not supported by newly discovered evidence.
B. Material
For an actual innocence claim to prevail, the evidence submitted must be material and not-

cumulative. “Bvidence is matérial if it is relevant and probative of the petitioner's innocence.”
" Robinson, 2020 1L 123849, { 47. In support of the materiality of ‘these prior allegations of
misconduct, Petitioner contends’: V

Prior allegations of infimidation and coercion “are admissible where they

involved the same officer or officers, involved in similar methods of abuse and

_occurred near the time that the defendant’s allegations occurred.” Martinez, 2021

IL App (Ist) 190490, § 62. However, “[wlhile the similarity of allegations is

important, ‘the test is not one of exact or perfect identity.’”” Id. (quoting Peoplev. .
Jackson, 2021 IL 124818, § 34).



http://www.chicagotriburie.com/news/watchdog/ct-met-polygraph-confessions-20130310-story

(Supp. p. 7).

To begin with, these portions of Martinez and Jackson are spcciﬁcally_ analyzing pattern and

practice false testlmony claims and not actual innocence clarms

Evidence to support an actual innocence claim is matenal if it is relevant and probative of the
defendant's innocence Robinson, 2020 IL 123849, ﬂ[ 47. ".[E]vidence which is ‘'materially
relevant' to a defendant's claun of actual innocence is simply .evidence which tends to
significantly advance that cla1rn " Id. 1[ 55 (quotmg People v. Savory, 197 1. 2d 203, 213
(2001)). "[A] freestanding actual-lnnocence claim is mdependent of any claims of constitutional
error at trial and focuses solely on a defendant's factual innocence in hght of new evidence."
(Emphasis added.) Coleman, 2013 IL 113307, q 83.

Here, the submitted evidence does not otaferv any indication of Petitioner’s factual innocence
of this crime. Instead, this evidence involves.entirely‘unrelated cases and events and 'seeks to
show a pattem of behavior by these detectrves through other instances of misconduct. At best,
this evidence suggests possrble weaknesses in the State s proof affecting the weight and
credibility given to the prior inconsistent statements by Whlsby, Toni, Kimberly, and Oliver. As
such, none of the submitted evidence is material to Petitioner’s actual innocence claim.

Even assummg arguendo the false testlmony due process claim standard applied to the actual
innocence material evrdence prong, this ev1dence is not material as: (i) the evidence is offered in
support of conclusory allegatlons of mrsconduct by Adams, Myles ‘and Bartik that have no
factual support in the record or subrmtted exlnblts and cannot as plead, be arguably similar to
the submitted evidence; and (11) those factual allegatlons of misconduct in the record and instant

pleadings are in no way similar to the misconduct in the submitted evidence.




As this evidence is not material to Petitioner’s purported factual innocence and is not relevant
to a pattern and practice based due process claim, this court finds Petitioner fails to support his

actual innocence claim with material evidence. For organization sake, this court finds it prudent

to analyze the materiality of this evidence in the context of each of these detectives.

1. Myles

In regards to Myles the Sunplement solelyb references her havmg been hsted ina drscovery
response and the Petitioner contends that Myles was the detective who took notes during an
interview with Whlsby (Supp p. 26; Mot ‘[[ 27) The Motion cites to Burns’ trial testrmony that
~ Myles took notes durmg an mterv1ew of Whrsby after Whrsby had reJected the polygraph and
been interviewed several times by Adams. (R G55) Petltloner then alleges that Myles was either
a perpetrator or silent witness to mi‘sconduct However the record contradrcts this allegation of
Myles mvolvement in the purported physxcal and mental coercion of Wlusby

~ Whisby’s testrmony exphcltly detalls that male detectlves were those present in the room
during the interview involving him and that the coercion occurred in his initial mterv1ews the day
prior to his polygraph. Furthermore, Whlsby ] affidav1t———subm1tted with Petmoner ] supplement‘
to his initial post-conviction petition and srgned on June 25 2007—-contrad1cts the a.llegatron that
Myles was present during the pertment mterv1ews Wlusby identified a male detectlve as having
threatened him wrth prosecutmn for crack rocks and then slapped choked ‘and punched him.
Whisby did not know the name of thls detective, but explamed it was not Adams and that Myles
was involved well after the aforementio | onduct by the unknown male officer. Specifically,
after the coercive mtemew and after he sat for “what felt llke an entrre day until a female ofﬁcer
named Dolores Myles came 1nto the room and offered me food and water” and that another one

of the detectives brought him to- see Klmberly (Whlsby Aff. p. 3). This corroborates Burns’




testimony that Myles and he becarie involved in the investigation of Whisby when they started
their shift the day after Whisby had given his statemen’;s and when they were tasked with taking
him to the polygraph exam. | -
As such, the contention that Myles was somehow present and a silent witness to the
purported misconduct is rebutted by Whisi)y’ s own attestations and testimony. "
Furthermore, the evidence relating to Myles is irrelevant to the instant allegation ;;f physical
and mental coercion. Petitioner contends that:

In the Maurice Patterson civil suit, Det. Delores Miles [sic] participated in
coercing witnesses into identifying Patterson as the victim’s attacker. '

~ (Pet. 126). In doing sé, Petitioner cites to a Chicago Reader webpage regardigg the settlement of
Patterson’s civil suit and a summary of fhe allegations made in the civil complaint.

This contention misstates the evidence and the contents of Patter'sbn’s allegatidn against
Myles. The specific allegation was that Myles forwalfded the murder weapon to the lab for DNA
testing, received two results from the lab that showed positive for the vicfim and anlaltemative
suspect, and testified that the DNA results from the knife did not sho§v positive f;)r 'the. victim. |
See Patterson v. City of Chicago et al., 1:11-cv-07052, §.19-26 (N.D. IIL. filed Oﬁt. 6,2011). In
essence, Myles either intentionally or é.ccidentally failed to disclose exculpatory test results of

physical evidence recovered from the scene.

As this evidence involves an entirely dissimilar type of misconduct, Patterson is not material

to Petitioner’s claim that Myles was acting_ in a pattern and practice of witness coercion when SheA -
took notes during an interview with Whisbyr ,See' Jackson, 2'02‘1. IL 124818, § 35 (“None of
these complaints are for coercion or intimi_dation-of a wifness or suspect. The complaints thus
.have no relevance to determining whether any of tﬁe detecﬁveé wete eﬁgaged in a pattern and

practice of witness intimidation.”).




_As such, Patterson is immaterial to Petitioner’s claim where it is both rebutted by Whisby’s

trial testimony and previously submitted affidavit and includes an entirely _dissimilar type of

misconduct than that alleged here.

2. Adams

Like Myles, Petitioner has not shown in anyway how Adams was involved in this case—let
alone submitted any factual allegation Adams engaged in misconduct in this case.

The only allegation in the Supplement is that Adams was listed in discoven" ar;d this
somehow renders the Patterson case material. Notably, j:here is no reference made to Adams m '
the Motion. This is akin to that in Jackon, where the ev'ide‘ncé offered no allegations specific to
the detectives and léft ‘;unCertainty as> t6 thelr exact role in the alleged incidents” which left the
court with “no way to deteﬁn‘ine frém this documeni if either [detectives] engaged in any witness
‘ intimidation or coercidh” and had “no prébétive value in establishing a pattern and practice of
misconduct relevant to this case.” Jackson, 2021 IL 1'24818', ¢ 36. As such, this court finds the
submitted evidence 1s not material to Adéms phfpbrted misconduct in this case: being listed in a

discovery response.

Regardless to the lack of factual allegation, Whisby’s previously submitted affidavit rebuts

the implied allegation that Adams was involved in hisApurported coercion. Whisby attested
Adams brought him to ‘t-he station, searched his person before arriving' at the station, and after'
éeveral hours “another detective wﬁich [sic] whom I don’t have a name for i)ut am able to
identify entered the room” \'anld that this detectii?e carried out the physicél and emotional

coercion. (Whisby Aff. p. 2). As such, Whisby’s own attestation rebuts Petitioner’s allegation

that Adams was even present or involved in the purpdrtéd misconduct.”




Even assuming arguendo Petitioner had offered factual‘ allegations of Adams’ involvement
and these allegations weren’t rebutted by Whisby’s own testimony and attestations, the
submitted evidence is niot material as it involves eﬁtirely dissﬁﬂlu types of misconduct.

Isby’s case involved allegations of false arrest of a student at school and excessive use of
force in doing so. There were no allegations of coercion of witnesses in that case or even a
prosecution that followed against the student.

For Tolliver’s case, Petitioner cites to a paragraph from the dissent of an order affirming the
conviction where the dissénting- Justice asserted remand was proper as the admission of six prior
inconsistent statements was reversible error due to doubt regarding the voluntary nature of the
original inculpatory statements-—one of which involved Adams. Tolliver, 34711 App. 3d at 236.
Notably, the purported allegations against Adams in that case were unfounded and the conviction
and evidence found proper. Specifically, the appellate court found the evidence was sufficient
and it was not- reversible error to have not just admitted those statements but to have admitted
gané evidence as: (1) the evidence that fellow gang members had threatened a State witness due
to her grand jury testimony was relevant to explain why the witness “recanted her grand jury
testimony against defendant at trial: she feared for her safety if she contiﬁued to testify against |
the Gangster Disciples” and (2) the evidence about the Gangster Disciples” bylaws and rules, fhat
testifying against other members was considered a violation that did so would be “beaten or
killed in refaliation #%* yas relevant and admissible to show why several witnesses recanted
their grand jury testimony against defendant, a member of the Gangster Disciples.” Id. at 222.

As such, the submitted evidence consists of a case with no finding of wrongdoing and

another case with ﬁhdings of entirely dissimilar type of misconduct. Accordingly, the evidence

relating to Adams is not material to any of the alleged misconduct in this case.




3. Bartik -

Like Myles and Adams, Petitioner has not offered any allegation or factual support to Bartik
having been in anyway involved in the purported misconduct. The only allegation made in the
Supplement is that Bartik was listed in discovery. The allegation made in the Motion is that
Bartik was going to administer the polygraph examination of Whisby.

The record shows Whisby was brought to Bartik for a polygraph examination But refused to
participate in the examination and after ten minutes. was returned to the detectives that
transported him to that facility, with no statement given to Bartik, and Whisby’s affidavit makes
no allegations of misconduct by Bartik: In fact, the record shows Bartik was involved in this
investiéation well after Whisby had been interviewed and subject to the purported coercion. As
there is no factual allegation in the Petition or record that Bartik was involved in the purported
misconduct, this evidence is ifnmaterial to the instant claim.

In regards to the evidence submitted, three of these cases are unresolved civil complaints:
Walker, Mitchell, and Fulton. However, “mere evidence of a civil suit against an officer charging
some breach of duty unrelated to the defendant's case” is not relevant to a patt@m_and practice;
claim. People v. Jackson, 2021 IL 124818, .38 (citing People v. Coleman, 206 11l. 2d 261, 4279
" (2002); People v. Nelson, 935 1L, 2d 386, 422 (2009)). As such, these cases are not material.

Otherwise, Petitioner offers two cases with final dispositions: (1) MeGee v. Chicago, No.

2008-1.-3503 (Cir. Ct. Cook County); and (2) Larza’s case:

For McGee’s case, Petitioner submits the jury verdict forms from McGee v. City of Chicago,

No. 2008-1-3503. (Supp. Ex. F, Mot. Ex. A-B). This court takes judicial notice that: (1) this

verdict was reversed in McGee v. City of Chicago., 2012 IL App (1st) 111084; and (2) following




remand, McGee, No. 2008-L-3503 was dismissed for want of prosecution on August 23, 2013. 4

As such, Petitioner’s allegation that McGee, No. 2008-L-3503 resulted in a finding of
wrongdoing by Bartik is baseless as that verdict was vacated seven years prior to the filing of the
Motion and nine years prior to the filing of the- Supplement. Accordingly, that case is immaterial.

The only remaining piece of evidence submitted relating to McGee’s case is a print out of a
webpage from the Chicago Reporter regarding the settlement and a summary of the allegations.
~ (Mot. Ex. C-D). In the exhibit submitted by Petitioner, the specific case number is obscured by
the formatting of the printout of the webpage. However, this court takes judicial notice that
McGee v. City of Chicago, No. 2013-L-0258 ,is_listed on that publicly accessible website _and' the
court records of civil suits filed by McGee against the City of Chicago.’ In that matter, a
settlement was reached for the amount listed in Mot: Ex. C-D. Similarly, in Lanza’s case a |
settlement was reached.

However, in both of these cases, the misconduct is entirely dissimilar to the instant claim. In
fact, in all of the evidence submitted 'by Petitioner relating to Bartik there is a very specific type
of misconduct that is in no way present here: Bartik would fabricate stories that a defendant
blurted out a confession to a crime right as a polygraph examination was going to begin. Here,
the allegation is entirely dissimilar from the purported pattern and practice by Bartik. The record,
including Whisby’s testimony and affidavit, shows Whiéby did make these statements and made
these statements before Bartik was present. Furthermore, the record clarifies that Bartik did not -
testify and there was no testimony that Petitioner confessed to the instant crime. As such, Bartik

“would have been acting in a significant divergence from his purported pattern and practice of

4Publlc documents, mcludmg court records, are subject to judicial notice. Curtis v. Loﬁ) 394 111, App. 3d 170, 172
_(2%9), see alse vef W 62 1L App. 3d144 _1§9'(2BOS)¢




lying on the stand that suspects told him something that they never actually said. If Bartik were

acting in accordance with this pattern and practice, Whisby Wouldn’t have been coerced to give a
statement and instead Bartik would have just lied about it and said he gave a statement when he
didn’t. It follows that this evidence is immaterial to Petitioner’s claim that Whisby was coerced
into providing a statement.

4. Lenihan

Unlike Bartik, Adams, and Myles, the tecord includes factnal allegations about Lenihan as
discussed supra. However, none of this evidence is material to the allegations against Lenihan.

Petitioner cites to People v. Garland, 2014 IL' App (1st) 123016-U, but then goes on to say
“while Det. Lenihan was not named as the perpetrator of misconduct *** he was involved in the
1997 murder investigation and testified at defendant’s tfial.” (Supp. p.-11). There is no factual
allegation of misconduct by Lenihan in that case and ﬁﬁs cite amounts toc a mere generalized
allegation that Lerﬁhén was involved in misconduct because he testified at some point.

Petitioner cites to the dissenting opinion from Jones, 2017 IL- App (1st) 123371. However,
Jones found the Petitioner’s allegations unfounded and affirmed the denial of a motion for leave
to file a coerced confession claim.

Petitioner cites to the TIRC ﬁndihg régarding Tyler’s allegation of police abuse. There, TIRC
found Tyler’s complaint regarding Dets. Moser and Clancy merited referral to the circuit court
é.nd noted that the previous complaint regarding police misconduct in his case involved Dets.
James O’Brien, John Halloran, and Kenneth Boudreau. There is no finding or even allegation of

| m_isconduct by Lenihan in the evidence from Tyler’s case submitted by Petitioner. Furthermore,
Jones explicitly addressed whether Tyler’s case involved allegations of misconduct by Lenihan:

The dissent's misleading citations and parentheticals to Tyler' insinuate that the -
allegations in that case of police misconduct and physical coercion to obtain the
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defendant's confession included misconduct and coercion claims against Lenihan,
That insinuation, however, is absolutely false.

Jones, 2017 IL App (1st) 123371, § 64.

Petitioner cites to two civil complaints filed by exonerated codefendants in the same criminal
case, Hood and Washingtori. There is no finding of misconduct cited by Petitioner relating to
these two cases and he has merely éitgd to two civil complaints.

Petitioner also cites to MéGee’s case as proof of Lenihén’s pattern and practice. As discussed
supra, McGee’s case involved a settlement of a civil complaint based on allegations of perjured
testimony by Dets. Bartik and LenihanAthat McGee had given a nonexistent confession and‘ that
is an entirely dissimilar type of misconduct than that at issue here.

Lastly, Petitioner cites to Pemell’s case as proof of Lenihan_’s pattern of _intimidating
witnesses. However, fhe cir;:umstances and type of coeréion involved in Pernell’s case are
entirely dissimilar to the instant matter. There, Pemell confessed after he was in custody for
neatly 66 hours without food, Water, or bathroom breaks and subjected to other coercive
circumstances. Most distinguishable is that Pernell confessed directly after he was subjected to
unnecessary and unreasonable force by Farley and Lenihan. Here, there is no allegation of a
beating or a false confession by Lenihan. Instead, Lenihan is allegéd to lhave coerced two
witnesses to provide statements by: (1) during a 1- to 1.5-hour interview, exchanging promising
Toni immunity from obstruction of justice charges for her admitted disposal of the murder
weapon and thieatening her with being unable to see her son again if said charges were pursued;
~and (2) making Whisby’s release contingent on Oliver coming to the station and ultimately

providing a statement.

As none of the aforementioned cases involve Lenilian, findings of misconduct by Lenihan, or

any probative value that Lenihan was acting in conformity with a pattern and practice of
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misconduct in the instant investigation, this court finds the evidence submitted regarding
Lenihan is immaterial.

C. Conclusive Evidence

Petitioner contends in his conclusive evidence argumeﬁt thaf this evidence is conclusive as
“the only evidence that was preSerited at friél was the inconsistentvtestimony of State witnesses,
two of whom, fully recanted their inculpatory stateménts” and that “it would lend substantial
credibility to [Petitioner’s] claim that his cohfeséion was coerced.” (Supp. pp. 30-3 1).

In the pleading stage, the conclusive evidenée quesﬁoh is whether “the petitioner's supporting
documentation raises the pfobébility that it is more likely than not that 1o reasonable juror would
have convicted the petitioner in light of the new evidence.” Robinson, 2020 IL 123849, ] 44.

To begin with, no confession was adiﬁitted ir.itov evidencé 'and 'fhe record inciudes nc;
allegation a confession was made. It salmostivg'oévs Without saﬂfing, b@t, this evidence. does not
increase the probébiiity Petitioner’s nén—existéﬁf feStirhény about a non-existent confession that -
was never presenféd to the Jury woﬁld have been believed had théy also -be'en presehted w1th this
pattern and practice evidence.. It follows that this evidence is not conclusive i‘n-regards to a

coerced confession argument.

In regards to the conclusiveness of this evidence relating to the recantations, this court finds

this ev1dence does not raise the probablhty of a different outcome at retrial.

As DPetitioner has not submitted afﬁdawts from these w1tnesses, this court lacks -the
traditional type of factual éllégaﬁons from these .W'itne_sses to be taken as true. Inste'gd of
afﬁdavits, Petitioner has"uti'lizeél the post-recéntaﬁoﬁ trial festhnony of thésé witnesses as his
factual allegation. For the following analysis, this court has taken as true the trial testimony and

the allegations regarding the nﬂscénc:iuct, and has attached no valiie to the recanted prior




inconsistent statements as impeachment or evidence that is probative of guilt. In doing so, this

court finds that Petitioner has not shown a different outcome is reasonably probable had this

pattern and practice evidence been submitted.

Assuming arguendo this evidence afforded Whisby’s trial testimony the utmost credibility
and diminished any probative value of his prior inconsistent statements, Whisby’s post-
recantation trial testimony was entirely: probative of Petitioner’s guilt. In fact,. “the only
inconsistency in [Whisby’s] testimony was that he stated beforg the grand jury that defendant hit
the victim with a bat, but at trial, he stated that'defend"apt hit her with a stick.” Adams, No. 1-05-
0908, p. 13. It can hardly be said that lending credence to Whisby’s trial testimony would raise
the probability of a different outcome at trial other than a finding that Petitioner killed Baker
with a stick rather than a bat. As such, this court finds the submitted evidence does not raise the
probability of a different outcome at trial.

Like Whisby, Toni’s trial testimony is not probative of Petitioner’s innocence. Toni admits
she discarded the murder weapon and testified that Petitioner did approach the victim, walk with
her towards the scene of the murder, and return to the vehicle alone.bv The‘ major diffc;rence
between Toni’s prior statements and trial testimony was that she did not see the attack as it was
behﬁd where she was looking and she was distracted by someone on a porch talking about her.

" Toni further testified that she did not even 1qok to where Petitioner and Baker went and when
asked if she saw Baker at the end of the block as she “wasn’t even paying attention.” (R. F76).
This recantation is not probative of Petitioner’s innocence and ;essentially is just a shift from
having seen the attack to seeing everything leading up to the attack, including a him giving

Baker a “warning,” but then being distracted and see Petitioner leave to the scens of the crime




without ever looking towards the scene. This testimony corroborates Whisby’s post-recantation
testimony and is not exculpatory for Petitioner.

Similarly, Kimberly’s post-recantation trial testimony is entirely probative of Petitioner’s
guilt. Though she didn’t see Petitioner hit Baker with the bat, Kimberly testified she observed
Petitioner arguing with Baker, give her a warning, following Baker towards the alleyway, and
with a bat in his hand. Kimberly explained she looked away for a second to grab Oliver’s shoes
and heard a thump while turned away. Upon returning her attention to Petitioner and Baker, she
. observed Petitioner with the bat still in his hand and Baker motionless on the ground next to him.
Corroborating both Toni and Whisby, Kimberly then testified that_.Wl_lisby grabbed Petitioner,
causing Petitioner to drop the bat; grabbed the bat off of the ground, and brought the bat and
Petitioner back to the house. All of thlS testimony is inculpatory for Petitioner.

Oliver, unlike every other witness—including Petitioner—testified that Petitioner never
actually interacted with Baker that day. Instead, Petitioner saw Baker and immediately left the
scene. This testimony directly contradicted Petitioner’s own trial testimony and all of the post-
recantation trial testimony. There is no likelihooa that Oliver’s trial testimony would be likely to
lead to acquittal where it directly contradicts the. defense’s own theory of the case and

witnesses—including Petitioner himself.

* This court does not find a different outcome is reasonably probable if the submitted evidence

were considered alongside any of these witnesses’ post-recantation trial testimony—individually
or collectively. As such, Petitioner has not, submitted conclusive evidence in support of his
successivé actual innocence claim.

"IIL.  Patterson Due Process Claim




As this is essentially a false testimony claim, this court finds it prudent to rule in the
alternative to the actual innocence claim. In doing so, this court finds Petitioner has not met the
cause—and-prejudice test for his motion for leave to file said claim.

To file this pattern and practice claim, Petitioner would need to satisfy the cause-and-
prejudice test. Given the posture of this case and the submitted evidence, this court finds
Petitioner has not satisfied either of those prongs.

As discussed supra, the evidence submitted with the Petition is not newly discovered. It
follows.that Petitioner has not shown cause for his failure to raise a claim based upon evidence
he could have discovered during earlier-postconviction proceedings. Notably, this is not a case
with newly discovered evidence and claims like in Patferson and its progeny. See Patterson, 192
Ti. 2d at 109 ("beyond interviewing anyone who had ever been a prisoner at Area 2, we can
conceive of no manner in which [defense counsel] rcasoné.bly could have obtained this
information"); People v. Reyes, 369 1ll. App. 3d 1, 20 (2006) ("the various allegations against
[the detective] could have been discovered prior to trial only if defense counsel had interviewed
every person ever detained by [the detective]").

To raise this claim, Petitioner was not required to conduct a near impossible task of
interviewing countless detainees to discover .evidence that the detectives had a pattern and
practice of misconduct. Petitioner did net have to wait for this information to be compiled by

OPS or some other entity or in the form of lawsuits collecting pattern and practice evidence

regarding these detectives. Instead, Petitioner had several lawsuits and the cases cited within

available to him during earlier postconviction proceedings, but has not once raised a Patterson
based claim and does so now despite 12 of the 16 submitted exhibits being available to him

during previous proceedings and the factual contents of all the submitted exhibits being more




than discoverable to him during those earlier proceedings. Accordingly, this court finds
Petitioner could have raised this claim earlier than the instant pleading, his fifth motion for leave
to file, and has not met the cause proﬁg of his motion.

Where “the claim of prejudice rests on new evidence, the petitioner must show that his
supporting evidence is of ‘such conclusive character that it will probably change the result upon
retrial.”” Jackson, 2021 IL 124818, § 31 (quoting People v. Patterson, 192 TIL. 2d 93, 139
(2000)). In Patterson, the defendant asserted an entitlement to an evidentiary hearing “to present
new evidence to support his claim that his confession was the result of torture.” Id. at 138-39.
Our supreme court found the defendant had presented sufficient evidence at the pleading stage
and that a defendant presents sufficient evidence at the pleading stage to entitle him to an
evidentiary hearing when: (1) he has consistently’ claimed he was tortured; (2) his claims are
"strikingly similar" to other claims of torture; (3) the officers allegedly involved are identified in
other allegations of torture; and (4) the defendant's allegations are consistent with OPS findings

of systemic and methodical torture at Area 2 under Jon Burge. Id at 145. Since then, our

supreme court has clarified that “striking similarity” is not the legal fest and instead the question

is “whether there is sufficient similarity between the misconduct at issue in the present case and
the misconduct shown in other cases, such that it may fairly be said the officers were acting in
conformity with a pattern and practice of behavior.” Jackson, 2021 IL 124818, q 34.

This court finds Petitioner has not carried the standards of Patterson and its progeny. The
analysis of the imx;;é’;eﬁal nature of this evidenceé in the actual innocence context is pertinent to
the instant discussion. Of the submitted evidence, none involves remotely similar types of

misconduct to that alleged here. There is nothing but conclusory allegations about purported

misconduct by Myles, Adams, and Bartik, who Petitioner essentially contends committed the




misconduct of merely being listed in discovery. Furthermore, the record and Petitioner’s prior
pleadings contradict a finding that conclusory allegation that these detectives were somehow
involved in the purported misconduct alleged here. Then, the only detective Petitioner brovides
factual allegations regarding, Lenihan, is not acting similarly to any of the submitted evidence of
_ other instances of misconduct. As such, this court finds Pctit_ioner has not arguably satisfied the
Patterson factors and that this claim fails as a matter of law. Accordingly, Petitioner has not
satisfied the prejudice Iprong of the implicit false testﬁnony claJ;m.

As Petitioner has not met the cause-and-prejudice test, this court denies the motion for leave

to file a false testimony claim based on a pattern and practice of misconduct.

CONCILUSION
The Court has considered all of the claims and arguments befpre‘ it. Based upon the
foregoing, this Court finds petitioner has failed to state a colorable claim of actual innocence or
to satisfy the cause-and-prejudice test to file a successive pattern and practice based false
testiﬁlony claim. Accorciingly, Petitioner‘ﬁfth .motion for leave to file a suc;ceésive_ posts ..

conviction petition is DENIED.
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