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_ Appeal by the defendant from a judgment of the County Court, Dutchess County
(Jessica Segal, J.), rendered June 28, 2021, convicting him of murder in the second degree, upon a
jury verdict, and imposing sentence. The appeal brings up for review the denial, after a hearing
(Peter M. Forman, J.), of that branch of the defendant s omnibus motion which was to suppress -
physical evidence. '

ORDERED that the judgment is affirmed.

On November 15,2018, at approximately 11:30 p.m., law enforcement officialsbegan -
investigating the death of Terrie DeGelormo (hereinafter the victim), who was found with puncture
wounds in the driveway of her home. Neighbors told the police that they had observed a silver Jeep
in the neighborhood earlier that evening.  On the moming of November 16, 2018, the police went
to the home of the defendant, who was the victim s former husband, where they observed a silver
Jeep parked in the driveway. Thereafter, the police spoke with the defendant and he made certain
inculpatory statements, some of which led the police to Lake Oniad, where the police recovered two
boots, fabric, gloves, and a kiife. '

After a hearing, the County Court granted that branch of the defendant s omnibus
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motion which was to suppress certain statements the defendant made to law enforcement officials

. as violating his Fifth Amendment right to remain silent. However, the court, inter alia, denied that

branch of the defendant s omnibus motion which was to suppress physical evidence that the police
recovered by and in the lake as fruits of the defendant s illegally obtained statement. The court held
that the defendant lacked standing to contest the seizure of the items discarded in the lake, and that,
in any event, the People met their burden of establishing that the evidence recovered by and in the
lake would have been discovered through typical search techniques utilized by law enforcement in

a homicide investigation. After a jury trial, the defendant was convicted of murder in the second
degree.

Contrary to the People s contention, the defendant s purported lack of standing to
contest the seizure of the evidence recovered by and in the lake was not relevant to his contention
that this evidence should be suppressed as fruits of bis statements, which the County Court had
determined were obtained in violation of the defendant s Fifth Amendment right to remain silent (see
generally People v Fitzpatrick, 32 NY2d 499, 506; United States v Olivares Rangel, 458 F3d 1104,
1117 [10th Cir]). However, [e]vidence obtained as a result of information derived from an

unlawful search or other illegal police conduct is not inadrnissible under the fruit of the poisonous
tree doctrine where the normal course of police investigation would, in any case, even absent the -
illicit conduct, have inevitably led to such evidence (People v Fitzpatrick, 32 NY2d at 506). In
applying the inevitable discovery exception, the People must demonstrate a very high degree of
probability that normal police procedures would have uncovered the challenged evidence
independently of [a] tainted source (People v Turriago, 90 NY2d 77, 86 [internal quotation marks
omitted]; see People v Watson, 188 AD2d 501, 501). As a matter of New York constitutional law,
primary evidence, i.e., the very evidence . . . obtained during or as the immediate consequence of
the illegal conduct, is still subject to exclusion even if it would most likely have been discovered in.
the course of routine police procedures (People v Stith, 69 NY2d 313, 318; see People v Turriago,
90 NY2d at 86). However, the inevitable discovery exception can validly apply to permit the use
of secondary evidence, obtained as a result of information gleaned from or by other exploitation of,
the tainted primary evidence (People v Turriago, 90 NY2d at 86). '

Here, contrary to the defendant s contention, the physical evidence recovered by and
in the lake was not primary evidence, i.e., the very evidence obtained during or as the immediate
consequence of the police s illegal conduct to which the inevitable discovery exception does not
apply (see People v Stith, 69 NY2d at 318; People v Fitzpatrick, 32 NY2d at 506 507; People v
Watson, 188 AD2d at 501). Contrary to the defendant s further contention, the People established
with a very high degree of probability that normal police procedures would have inevitably led to
the discovery of the evidence by and in the lake independent of the tainted source (see People v
Hunter, 56 AD3d 684; People v Brown, 259 AD2d 985, 985; People v Watson, 188 AD2d at 501,
People v Dempsey, 177 AD2d 1018, 1019). Accordingly, the County Court properly denied that
branch of the defendant s motion which was to suppress the physical evidence that the police -
recovered by and in the lake.

The defendant contends that the County Court should not have denied his request for

" the Criminal Jury Instruction circumstantial evidence charge, as the People s evidence in this case
was entirely circumstantial. Contrary to the People s contention, this was not a case where both
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direct and circumstantial evidence were employed to demonstrate the defendant s culpability, thereby
negating the need for the requested charge (see People v James, 147 AD3d 1211, 1213). Although
the People s witnesses testified that the victim s DNA was recovered from the gloves, and that her
DNA and the defendant s DNA were recovered from inside the silver Jeep, this evidence was
circumstantial (see People v Jones, 105 AD3d 1059, 1060; People v Taylor, 6 AD3d 556, 557; see
also People v James, 147 AD3d at 1213). Accordingly, upon the defendant s request, the court was
required to give the circumstantial ev1dence charge (see People v Hardy, 26 NY3d 245, 249)

Although the County Court did give amodified circumstantial evidence charge to the:
jury, we reject the Peaple s contention that the circumstantial evidence charge actually given by the
court was sufficient (see Peaple v James, 147 AD3d at 1214; cf. People v Wlasiuk, 136 AD3d 1101,
1104). In its charge to the jury, the court failed to inform the j jury that the evidence presented to
establish the defendant s guilt was solelycircumstantial (see People v Taylor,6 AD3d at 557; People
v Lynch, 309 AD2d 878, 878). Accordingly, the jury was not aware of its duty to apply the
circumstantial evidence standard to the People s entire case (see People v Sanchez, 61 NY2d 1022;
People v Taylor,- 6 AD3d at 557; Peaple v Lynch, 309 AD2d at 878). Nevertheless, this error was
harmless, as there was overwhelming evidence of the defendant s guiit and there is no significant
probability that the error contributed to his conviction (see People v Brian, 84 NY2d 887, 889;
People v Crimmins, 36 NY2d 230, 242; People v Cuevas, 207 AD3d 557, 559).

The defendant s remaining contention is without merit.
The sentence imposed was not excessive (see People v Suitte, 90 AD2d 80).

CONNOLLY, I.P., CHAMBERS, WARHIT and VENTURA, JJ,, concur.

: DarrellM éeph

Clerk of the Court

ENTER:
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STATE OF NEW YORK: COUNTY OF DUTCHESS
COUNTY COURT

THE PEOPLE OF THE STATE OF NEW YORK DECISION & ORDER

Indictment No.: 21/2019
- against - -
William Grady
District Attorney
TIMOTHY ALEXANDER, By: Kristine Whelan, Esq.

- Lindsey Richards, Esq.
Defendant.
Thomas Vasti, Esq.
Anthony DeFazio, Esq.
Attorneys for Defendant.

De'fenda_nt stands accused by -the Grand Jury of thg County of Dutchess of one count of Mﬁrder
in the Second Degree, a Class A-1 Felony, in ifio]af:ion. of §125.25(1) of 'th‘e}Pe'naI Law.

Detfendant has moved to suppress the statements made by him and identified in a notice served
by the ?eople‘upon the defendant pursuant to CPL §710.30. Defendant also allegedi that ’fhos_e
statements shogid be suppressed because they were th¢ product ofan.u-.nlawﬁzl search and seizure by .
law e.r_ztb:rcement. |

Defendant also moved to suppress any evidenée recovered as a result of his ‘inVof'untary
i statements énd his arre;st,'\vhic_h is alleged to fhave; been made without probable cause. Additionally,

t.{efendant sought suppression of any evidence seized as a result of search warrants issued in reliance

| upon his involuntary statemeﬁts.
Accordingly, the court held a Huntley ‘heariﬂg prior to tria“i [CPL §710.60(4); People v.
Hunt‘l'ey; 15 NY2d 72 (1965)]. The Court also held a Mapp/Dunaway hearing at the saine time t(_).
- deal with probable cause issues raised by defendant’s motion papers [Mapp v. Ohio, 367 US 643
" (1961); Dunaway v. New York, 422 US 200 (1979): People v. Burion, 6 NY3d 584 (2006)]. These

combined hearings were held before the Court on August 20, 21, 22, and 23, 2019.




The Peoﬁl‘e called eight law enforcement officers to testify at the hearing: from the‘ New York
State Police — Sg‘f. Richard Weatherwax, Inv. Joshué Dubois, Trooper Joseph Benzinger, Inv. Chelsea
* Gagliardi, inv‘ James Sawnef, Inv. Noreen Winterfeldt, and Inv. Eugene Donnelly. In addition, Sgt.
Ar;thOny Pico-testified as a member of the Dutchess County Sheriff’s ()_f:ﬁce.

The Court finds ’thgt the tes'tim'o'ﬁy' from these officers Qvas_ reliable and credible in all respects.
The 'Court also reviewed the entire video-taped interview éf the Defendant [People’s. Exhibit 2], as
well as the audio réc;)*rding of the discussioh between the Defendant and State Troopers in ’gh'e'c‘ar at
8:15 a.m. on November 16, 2018 [Defendant’s Exhib’i_t"M].‘ Based on the evidence introduced during
the hearing, I make theféllowiﬁg findings of fact and conclusions of law: |

On the eveﬁing of November 15, 2018, in -the- middle of a snowstorm, Sgt. Richard
‘Weatherwax responded to a call from 161 Cide‘r Mill Loop in the Town of Wappinger regarding an
unresponsive female lying, n the*drive\a_iay at that address. He arrived at approximately 11:30 p.m.
EMS attempted to perform CPR on the woman,. but she was proﬁounced dead at the sceﬁé; The
victim’s name was Terrie DeGelormo. She resided at that address with her mother (Emma Smith).
The medical examiner would identify 43 stab wounds to the victim in the autopsy report.

| Sgt. Weatherwax observed a lot of blood érou;n.d the victim’s body and secured 'the_area asa

crime scene, including the perimeter of the propeity. He also noticed f‘Qvoﬁpriﬁts in the newly-fallen
.sn,c;W leading to the backyard of 161 Cider Mili Loop - which led to a development known locally as
Sherwood Heights. After determining that none of the taw enforcement team or members of the EMS
detail had‘ walRed iﬁto the back yard, he pﬁOto,gr"aphed the fbotprints and the backyard area of the
victim’s home. He also directed Troopé’r Weglinski to track the foo;;p'rints' using a NYSP canine

trained for that purpose.



Inv. Joshua Dubois arrived at the scene at 12:30 am. on November 16,2018 and interviewed
the deceden.t’s mother, her boyfriend, and various neighbors. One neighbor related thé_t the victim
'héd been observed shoveling the snow in the driveway at about 10:00 p.m. and that Emma Smith’s
screams were heard about 10:45 p.m. AA.resi_dent at 71 Sherwood Heights (which is directly behind
the decedent’s home) advised the State Police that he saw a silver Jeep parked the wrong way on his
street, and that after heéaring the screaming, the vehicle was gone. Another neighbor had observed a
silver Jeep in the néi ghborhood between 8:30 — 9:00.7p_.'m. that night.

[t was determined that decedent’s ex-husband, Timotﬁy Alexander, lived less than 10 miles
away in a House located at 150 Wilbur Boulevard in the City of Poughkeepsie. Inv. Dubois, who was

‘the lead investigator on the case, directed that video. footage be obtained from various residences‘
(Ring doorbells) and businesses along the route-of travel from 161 Cider Mill Loop to IS.O'W‘ilbLﬂ'
Blvd. Several of these videos showed asilver Jeep Liberty pass various locations along this route of
travel between the hours of 8:30 — 10:45 p.m. on November 15, 2018. In fact, a video from a
neighboring reSidenceg 146 Wilbur .Blvd.j_ showed a Jeep Liberty pulling into 150 Wilbur Blvd at
10:54 p.m. |

Statements Made by the Defendant

Inv:estigators James Sawner and Stephen Schmoke arrived in a parking lot-across the street
from the defendant’s residence on Wilbur B‘oulevard at approximately 1:30-2:00 a.m. and watched
the house throughout the early morning hours of November 16, 2018. Inv. Sawner had worked with

| the defendant as a fellow cor:ecti'oﬁ-s officer at the Dutchess County Jail from 2009-13. In fact, the
two of them attended the New York State Police Academy together in 2012 but had not socialized
since. Inv. Sawner observed that the Jeep had very little accumulated snow on 1t but that the other |

vehicle in the driveway at 150 Wilbur Boulevard was fully covered with snow. He checked the



registtation of the Jeep Liberty énd:it came 'b’a_c'k to Shalane Alexéndex%, the defendant’s Qifé. Blood
was observed on the exterior of the Jeep Liberty and photographs of the vehicle ‘wefe, ’1aken from the -
street. |

At approximately- 8:15 am on November 16", the defendant exited the house at 150 Wilbur
Boulevard \m;th his wife and two children. He was approached by Investigator Sawner and the‘
defendant agreed to speak with h1m outside of the presence of his wife and chxldren (who returned to
the house). When the investigators pulled up to the defendant s residence, they dld not block his
driveway with their unmarked veh:cle The investigators and the defendant entered ﬂ’lf:ll‘ police
-vehicle and their conversation was aucilor recorded [People’s Exhibit 1]. The defendant was not placed
under arrest or handcuffed during the cdurSe. of this Conversaﬁon, but the investigators did ask him to
turn over the keys to the Jeep Liberty prior to commencing:'the ride to the State Police barracks in the
Town of Wappinger. |

The..inyesti.'gatdrs tﬁen transported the defendant, with 'his_ consent, to the State Police barracks
in the Town of Wapiainger on Old prewel.l‘ Road. The defendant sat in the front passenger seat” A
discussion took place during this ride in the police vehicle that was audi@recprdéd [People’s Exhibit
1]. No Miranda warnings were administered at any point during this period of time. The defendant
was not in handcuffs while he rode in the police vehicle, or at any time 'during_his interview at the
:barrack_s. He entered the police vehicle of ﬁis own volition. During this discussion, the defendant
was advised that his ex-wife, Terrie DeGelormo, was found deceased and the defendant agreed to
~ assist them in éohd’ucting their 'investigaticn.

When they arrived at the NYSP barracks in Wappinger, th_e investigators askgd the defendant
to empty his ;poéke_ts (which i{e did), he was patted down, and they then entered an interview room.

The door to that room remained unlocked throughout the interview. Investigators Sawner and




- Donnelly primarily eonducted the interview, which was .recdrded on video [Exhibit 2]. The Interview.
beg‘an>a_f-9: i5 a.m. at the S‘ta;e_ Police Waﬁpinger barracks. Upon request, the defeﬁdam‘vblm‘xtafi‘ly
signed a consent to search an.d examine his.'cell phone [Ethbit 8]. The defendant also signed two

' voluntary consent forms--.to search the Jeep Li'ﬁe-rty, including event data recorders [Exhibits 6 & 7).
In addition, the defendant signed a volunitary consent form to retrieve a DNA sample [Exhibit 5] and
administered the swab to the inside of his mouth himself. The deferidant 'a_-ppeared to be fully
cooperative with the investigators during the initial portion of the interview.

| The defendant mx’ually advised the mvesngators that he oniv !ett the house once that right

(November 15) to shovel the driveway and to remove snow from the Jeep Liberty. He wasgiven 5-
6 glasses of water and offered a slice of pizza during the course of the interview (wlnch lasted
approximately 7 ¥ hours). The i‘nV'eétigators, :at one point, advised the defendant that they ebserved
a video which showed his veh.i'c‘le pulling into the driveway shortly before 11:00 pm. The defendant’s
demeanor then changed; he no longer made eye contact with the in‘vestigators‘ from that point forward.
At appro\nmate}v 10:00 a.m. he agreed to take his hat and Jacket off and allowed the mveazmators to
take photos of him and examine his arms. The defendant states, “1 feel like it’s turning toward me,”

but then quickly apologizes [Transcript of Interview, Defendant’s Exhibit N, p 72].

At 12:20 p.m., the investigators leave him in the room alone for a few minutes and then Tnv.
Sawner and Inv. Winn resumed @esﬁoning, During the morning hours, the defendant also inquired,
twice, at 10:00 a.m. and 11:00 a.m. about the status of his phone. At approximately 12:30 p.m., the
- defendant ag.ai.n expressed a desire to “just see Ryan and the boys™ [id atp 27'}2]j ’

At approximately 1:00 p.m., Inv. Winn offered to get tﬁe defendant a slice of'pizza, whi‘ch the
defendant decl‘ined. Twenty minutes later; Inv. Sawner administered Miranda warnings to the

defendant, for the first time, in the presence of Inv. Winn and Inv. Donnelly [id., p 279]. The




defendant acknowledged that he understood his righ’té and stated, “I just don’t want to talk anymore.
1 don’t know what else to say. I'm just so confused. I'm just completely out of it at the moment. i
don’t want to talk about it anymore. I don’t want to think of... it’_s not something 1 wan't to think
ébdu.t. It’s not something I want to go into my head. Idon’t want to think of it.” [id., p 281]. |

Iniv.' Donnelly than as_ked. ‘thé defendant ;"_do you feel guilty?” The defendant responded “no,
Idon’t...no.” Inv. Donné]]y**continued to ask him why he didn’t warit to'think about it. The defendant
i.ﬁtém‘upt'ed‘ him, saying “because I don’t want to think about the mother of my son dead. I don’t want
to think about my ex-wife dead” [id].

Aﬁer a further colloquy with Investigators Donnelly and Winn about the e?ent not going a{vay
~ and the need to clear some issues up, Inv. Winn asked the defendant if he Would want an attorney
before answering quéstions [id., pp 281 ;82]". The defendant responded 1 -dq-n”t_ wani to answer
anything else right now.” The investigators say “ok™ — “we’ll be back im a few minutes.” The
defendant responded “so am I not going to see my boys now?” Inv. Donnelly replied “just give me a
few minutes, ail right? Just give me a few minutes.” The defendant then stated “T just want to see
them” [id.. p 282]. All three investigators then left thé room for three minutes, While..the defendant
waited in the room alone. |

By this point in time, the defendant had expressed to the investigators on six separate

occasions a desire to: “just go home™ [id., p 87 - 10:20 a.m.]. “see.Ryan soon” [id., p 99 - 10:40-am.].

“just see my family” [id., p 101 - 10:40 ani.], “just ... go home...please” [id, p 117 - 10:50 am.],

" “just ... go home and hug Ryan” [id., p 141~ 11:00-a.m.].
After administering Miranda warnings, the inyestigators re-entered the room with Ipv, Winn

bringing the defendant a slice of pizza, which the defendant ignored. When questioning resumed, the



defendant stated “I just don’t want to t’hink'a'bout this af all.” Inv. Winn res’p‘oﬁded in part that “we
have to talk about it.” (p.289-1:30 p.m.) |

After this exchange, the questioning continued for another hour an_d one half when the
defendant made an inculpatory statement to Inv. Noreen \Vintgrféldt,_contbssing to s’;-abﬁbing his ex-
wife in her driveway while she was shoveling snow. He described the fatal act in detail and
_ established his route home. Along this route (Kent 'Roéd to Meyers Corners Road to Route 9 North |
to Péughlieepsie), he stopped at Lake Oniad which is approximately % milé from the murder sc‘éné.‘
He removed his boots and threw them into the lake along with the nm_rdeif weaﬁon (a switchblade
knife that has a sheriff’s office seal on the handle) before he resumed his trip home.

Between 1:30 p.m. and the time he givesthe confesé,ion, he, again, stated a desire to “go home™

or a desire not to think “about it” 'onv seventeen (17) separate occasi.lons. He also int_ers-?erse_d

apologies, “I'm sorry,” on several occasions when he was not asking to see his children or family. At
one poin_t He asked “how long amll going to be sitting here?” (p. 297-1:40 p.m.). |

In People v. King, 222 AD2d 699 (2d Dept. 19953), the Appellate Division, 'Sécond Departﬁqent
re-stated the standard by which hearin;g é'(}u;fts are to decide whether a suspect was in custody at a
specific time: “what a reasonaBIe'perso'n, 'innocent. of any crime, would have thought had he been in
the defendant’s _position"-’ [King, supra at 699, c-iting Peoplé v, Yukl, 25 NY2d 5835, 589 (1969), cert
denied 400 US 851 (1970)]. In making that determination, the court in King laid out six factors for
hearing courts to co.gsider when evaluating when a defend.anti. was “in custody™ at a specific time: 1)
the length of tirﬁe the défcndant spent with the policék 2) whether his ability to act freely wias
| signiﬁcanfly re’stf:icted, 3) the location and atmosphere in which the defendant was questioned, 4) how
cooperative the detendant was, 5) whether he was apprised of his constitu_fional rights and 6) whether

the questions posed were investigatory or accusatory in nature [id. at 700].




Applying these factors to the case at hand leads this Couit to find that the defendant was in
' custody when he was administered his Miranda warnings at 1:20 p.m. By that time, he had béen
talking to the investigators for approximately 5 hours, either in their_ police vehicle or in the State
Police barracks. While he was very cooperative at first, he clearly became less talkative as the tone
of the questioning became more accusatory. The Court has taken into consideration that the defendant
was, at the time of his arrest, an l'il-y‘ear w;et_‘eran of the Cotrections 'Departrnem of the Dutchess
County Sheriff’s office and had fecei‘ved training about the legal ramifications of the .Mircmda
decision and how to administer the Miranda warnings in a jail setting. It was established during the
hearing that the defendant Was responsible, as a diécipiinary hearing officer, for_ advising i'nmva%tes,at
the jail of their Mi?'éﬁd(: rights at the commencement of each hearing.

A confession or admission is admi‘ssibie at trial in this state dn']'y if its voluntariness has been-
established by the People beyond a reasonable doubt [People v. Huntley, 15 N'Y2d 72 (1 965); Peaople |
v. Capela, 97 AD3d 760 (2d Dept. 20%2); People v. Griffin, 81 AD3d 743 (2d Dept: 2011)]. I find
that the People have safisﬁed their burden of demo_nstrating bey‘o,nd a reasonable doubt thatall of the-
statements the defendant ;providéd to law enforcement officials were voluntary.

The 5% Amendment to the U.S. Constitution also affords a citizen the right to be informed,
prior to custodial ihterrog_ation -{hét “he has the right to remain silent, that anything he says can be.
used against him in a court of law, that he has the ri_ght to an attohxey‘, and the if he cannot afford an
attorney, one will be appointed for him prior to any questioning, ifhe so desires [Miranda v. Arizon‘a,
384 US 436, 479 (1966)]. “In_the-.absence of proof that a defendant was given the so-callled Miranda
warnings and he knowingly and intell_igenﬂy w;aived them, ‘no evidence obtained as a result of a
. custodial interrogation can be used against him™ [People v. Rodney, 85 NY2d 289, 292 (199%)

quoting Miranda v. Arizona, 384 US at 479].




When the defendant here communicated to the investigators “I just don’t want to talk

an.yrhOre-..f’ (p. 281) after being .given Miranda .wamings, he invoked his constitutional right to

remain silent. That right, once invoked, must be “'s'cmpulously honored™ [Miranda, 384 US at 479,
Michigan v. Mosley, 423 US 96, 103-104 (1975); People v.‘ Legere, 81 ADBd 746, 748 (2d Dept.
2011); People v. Douglas, 8 AD3d 980 (4™ Dept. 2004), Iv app denied 3 NY3d 705 (2004)]. Because,
the investigators did not advise the defendant agaén' of his Miranda rights prior to continuing their'

questioning, and because a significant period of ‘time had not passed between the defendant’s

invocation of the right to remain silent and the continued interrogation, the defendant’s incriminating

statemnent subsequently obtained, must be suppressed [see People v. Ferro, 63 NY2d 316 (1984);

People v. Wisdom, 164 AD3d 928, 929 (2d Dept. 2018), Iv app denied 32 NY3d 1211 (2019)].

Moreover, fhe Court does not agree with the PeOpié that the‘defendant’s statement invoking his right
to remain silent was equivocal, especially given the context é-f his 'pi'.i'ofstat_eme‘nts' to.the-i‘nvestigators
prior to the administration of the Miranda warnings. 'As sué’h, the contizhuéd interrogatidn of the
defendant did not “scrupulously h(?nor” the defendant’s Fifth Amendment right to remain silent and
the statemenis made in response to that continued interrogation must be suppressed [Ferro; szg‘w‘&;
People v. Jackson, 103 AD3d 814, 816-817 (2d 'Dept. 2013); People v. Ayeni, 100 AD3d 228 (2d

‘Dept. 2012); People v. Kollar, 305 AD2d 295 (1 Dept. 2003); People v. Broadus, 149 AD2d 602
(2d Dept. 1989), Iv app denied 74 NY2d 661 (1989)].

Motion to Suppress Phvsical Evidence

The defendant argued that physical evidence recovered by law enforcement should be

suppressed because he was arrested without probable cause and because the evidence was “fruit of

the poisonous tree.” The People opposed the defendant’s motion, arguing that there was probable

cause to arrest the defendant and, in the event the Court suppressed the defendant’s statement, that



'  the physical evidence should be admiSsiblé pursuant to the doctrine of inevitable éisco’very. For the
reasons set forth below, the defendant’s mot'ion_to suppress physical evidence is dgnied,

There was testimony be'fore‘- the Court during the course of the hearing that members of tﬁe
State. Police noticed what appeared to be spots of blood on the outside of the defendant’s gray Jeep
Liberty when they approached his home on. N‘“ovember. 16’31 8:15 a.m. The:-ﬁol.icc- had also obtained -
statements from VariouS'-v»fitgeSse's' that described a vehicle matching the ci"esc.rjptfio‘n of that same feep |
Liberty (which was registered to the defendant’s wife, Shalane Alexander) near the dec’edent’s home
on Cider Mill Loép shortly before the homicide. The Sfaﬁce Poiice had also obtained a Ring doorbell
home surveillance video showing the same vehiclé ariving »th‘r’ougi} the décedent’s neighborhood on
the evening of the homicide,

* The State Police also retrieved ﬁeveral video recordings of a vehicle matehiﬁg the description
of the d'efeﬁdant’s Jeep Liberty just after the homicide traveling from the victim's n'eighb'orhbod
heading south on All Ahgels Hill Road in the Town o.f.‘ W a:ppinger,, m the opposite-direction of how
the defendant would head to his .h-o'me in Poughkeepsie. That same video showed the vehicle traveling
at a high rate of Speed, coﬂsid’erin’g the showy conditions, and then turning right ontb Ke.'nt_.‘ROad
{where Lake (_)ﬁiad 1s loczited) and then his vehicle is picked up '8_ minutes later at the corner of Myers
Cormners Road at Route 9. Two additional videos su"b,scquently show the vehicle heédi_ng, nor_th toward
.Pougfﬂ{éﬁcpsie, where his neighbor’s home video shows him pulling into his driveway eleven (1 5]
minutes after he passed the Mobil Station at the cérner of Route 9 ‘and’ Myers Corners Road. The
defendant also stated, during the initial portion of the interview with the detéctives that he lived fof a
while with the decedent in the home at 161 Cider Mill Loop where she was murdered.

| New York State Trooper J oseph Benzhlger'testiﬁ'ed't'hat :he was in charge of the T:.roovp K di\«"e '

team, and that on November 16,.’2-018,, i:n, the late afternoon, he led a team of divers to search Lake

10




Oniad in the Town of Wapﬁinger for items that may be relevant to the instgnt investigation. They
lot:alted two boots floating on the surface of the lake together with a piece of cloth with a safety pin
which was attached to one of the boots. The team returned to Lake Oniad the f’Ollowiﬁg day
(November 17) and, using metal detectors, located a folding knife with the emblem of the Dutchess
County Sheriff's Office on it. New York State Troopers had guarded the lake overnight from the

“conclusion of the initial search of the lake én *N_o‘vember‘l 6 until the dive team returned on November
17. The knife was found in shallow water (about 3 % feet deep) in an aréa proximate to the location
of the boots. vThe. search took place in the southeastern corner of the lake, which constitutes
approximately 40 acres in total area. The dive team knew that the victim had died as a result of a
stabbirig when they were conducting the search of the lake.

In addition, Trooper Benzinger testified that his directions to search th‘c‘laké had no conﬁec{i'or_}
to any statéments_ lj}ad;: by the defend‘a.r;t on November 16, 201 8'.- Inv.J oshua Dubois also deséribed,,
during his testimony during the hearing, the hature of the search for évidence along Kent Road that
the State Police had inténded to undertake (a grifa. search) in the event no additional in.fo:rination had
been :fbrthcomihg from the defendant’s interview with the State Potice investigators.

On November 16, 2018 at 6:20 p.m., this Court issued a search warrant for a 2010 Jeep
Libert)', gray in color; bearing registration number 6CC-6113, registered to Shalane C. James (the
defendant’s wife). The State Police were directed to search-férﬁ_ and to seize, any and all biological
evidence, including but not limited to blood, tissue or fibers, blood épatter‘ings; hairs, fibers, latent
fingerprint evidence, human excretions and any trace evidence relafing to same. [n addition, the
police were aﬁthorized to search for any and all weapons -such as knives, daggers or any other bladed

instruments, and any and all digital infotainment system in the vehicle, such as the entertainment
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system, navigation, recorded GPS locations, stored Bluetooth devices, wifi, togethér with any and all
stand-alone and -i.ndividu_gl GPS or recording devices.

Inv. Chelsea Gagliardi testified on behalf of the Troop K Forensic Identification Unit. She
. arrived at 150 Wilbur_B.Iy&. at 9:45 am on November 16; 2018 and observed reddi‘sh brown stains on

the exterior of the Jeep Liberty that had been secured in the driveway. She festified that these

appeared to have been consistent with blood stains (on the front fender, driver’s door, and on the rear

passenger door). She took sever'af photos of the stains before she swabbed them from ‘8 separate
locations. The Jeep Liberty was taken by téw truck from the driveway .by the State Police at 12:35
~ pm. Inv. Gagliardi also téok additional swabs ftqm the interior of the vehii'c.lg after f;he search warrant
‘was issued by this Court at 6:20 pm on November 16, 2018. She-also traveled to Lake Oniad at4:00
pm on November 16 to take the boots and cloth into evidence after they were obtained by the dive
team. The bleod stains were initially observed 5}! Lt. Hurley who was on the scene (150 .Wilbur
Blvd.) during the early morning hours of November 16, 2018 and he relayed the observation to Inv.
' Gagliardi when she arrived af 9:45 am.

On a motion te suppress physical evidence, the People have the burden in the first instance of
going forward to show the legality of the police conduct [People v. Baldwin, 2SV‘NY2’d 66 (1969);
People v. Green, 1.00 AD3d 654 (2d Dept. 2012); People 1/ Leach. 90 AD3d 1073 (2d Dept. 2011)].
Defendant, however, bears the ultimate burden of proving, by a preponﬁe‘rance of ihe evidence, tha;
this evidence should be suppressed [People v. Berries, 28 NY2d 361 (1971); People . Cole, 85 AD3d
| 1198 (2d Dept. 2011): People v. Grant, 83 AD3d 862 (2d Dept. 2011)]. The defendant has failed to
meet this burden. |

First,b as to the knife and boots recovered from Lake Oniad, tﬁe defendant failed to establish

‘his standing to contest the 'seizure of these items [People v. Kluge, 180 AD3d 705, 707 (2d Dept.
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2020), citing People v. Ramirez-Portoreal, 88 N'Y2d 99 (1996)]. The evidenceadduced at the hearing
did not show that the de':févndant had a legitimate expectation of privacy in the knife and boots that had

been thrown into Lake Oniad. Accordingly, the defendant’s motion to suppress tﬁhese items must.be

denied [Kluge, supra; People v. Phipps, 168 AD3d 881, 881 (2d Dept. 2019) (defendant lacked

standing to contest search and seizure of bags that defendant had abandoned)-,;lv app denied 33 NY3d

952 (2019), cert. deried 140°S Ct 245 (2019)]..

Second, assuming arguendo that the defendant had established standing, his contention that

the evidence must be suppressed because he was arrested without probable cause is without merit.

“Probable.cause does not require proof beyond a reasonable doubt, but, rather, requires the existence

of facts and circumstances which, when viewed as a whole, would lead a reasonable person possessing

the same expertise as the arrésﬁngbfﬁc"er to conclude that an offense has been or is beirig committed,
and that the defendant é-ommi’tted or is c’oxﬂn‘n‘itting that offense” [Capela, 97 AD3d at '7.60-7:6.1
(intémai quotation marks and citations omitted)]. »Bva_sedv upon the év.idenée brought forth at the
hearing, Wheﬁ viewed as a whole, “it was reasonable for the police to conclude that it was more
probable than not that the defendant had killed his [ex-wife]” [id. at 761]. Because the Troopers had
probable cause to arrest the defendant, his motion to suppress the -knifb, boots, and evidence recovered
pursuant to the execution of the seé,rch warrants is d‘énied.

Finally, ﬂie defendant’s argument that all of the physical evidence should be ’suppressec.ir as

fruits of the poisonous tree — in this case the defendant’s illegally-obtained confession — is likewise

unavailing. The Court credits the People’s argument that notwithstanding the imitial police

. misconduct in taking the defendant’s confession, the evidence in question would have been inevitably

discovered in the normal course of the police investigation.
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The doctrine of inevitable discovery is one of three general exceptions to the application of

the exclusionary rule to “fruits of the poisonous tree,” the others being attenuation and independent

source [People v. Tz.trriago,_ 90 NY 29 72, 85 (1997)]. In People v. Fitzpatrick [32 NY2d 499 (1973), |

cert denied 414 US 1033 (1973)], the Court of Appeals stated:

evidence obtained as a result of information derived from an unlawtul search or 'oth‘cr

illegal police conduct is not inadmissible under the fruit of the poisonous tree doctrine

where the normal course of police investigation Would, inany case, even absent the illicit

conduct, have inevitably led to such evidence [32 NY2d at 506].

The U.S. Supreme Court also affirmed the application bf this exception to the exclﬁsionary rule in
Nix v. Williams [:46-7 US 431 (1984)]. In Nix, the Court stated that the inevitable discovery exception
serves the balancing purpose of not over ]ﬁ_e;nalizing, the prosccu.tion by putting it in a worse position
simply because of some earlier poi'ice errbr or misconduct [id at 443].
In applying the inevitable discovery exception, the Court in T yrr’iaga required the prosecution
| to cf‘e_moastr;ate a “very high degree of probability” that nérma] _pdli'ce procedures would have
uncovered the challenged evidence “independently of a tainted source™ [Turriago, 90 NY2d at 36;
see also People v. Payton, 45 NY2d 300, rev’d on other grounds 445 US 573, on remand 51 NY2d
169 (1980); People v. Trotter, 74 AD3d 1107 (2d Dept. 2010)].

In People v. Stith [69 NY2d 313 (1987)]. the Court of Appeals distinguished between. pi’imary
and secondary evidence. It held that primary evidence - the “evidence illegally obtained during or as
the immediate consequence of the challenged police conduct” - remained subject to exclusion [id. at
3‘1’3}; Secondary evidence, however, which was obtained.as:a result of information gleaned from or
by other exploitation of, the tainted primary evidehce, coﬁld be admitted at trial pursuant to the

inevitable discovery exception to the exélusionary rule [id at319].
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Based on the substantial -evidence before it, the Court is satisfied that the People haye
established that there is a very high degree of probability that the evidence found in the Jeep Liberty
and in Lake Oniad would have been discovered through the typical search techniques u’ti’[izéd by the
State Police in a ,ho.fni{":-ide investigation. The | Court also finds that this evidence is secondary
evidence, 1.e. evidenée not obtained during or as the immediate consequence of the obtaining of the
illegal statement from the defendant on November 16, 201 8 [Stith, supra; Turriago, suprd; Pegple v.
Hardy, 5 AD3d 792 (2d Dept. 2004); People v. Binns, 299 AD2d 651 (3d Dept. 2002), Iv app denied
99 NY2d 612 (2003); People v. Watson, 188.AD2d 501 (2d Dept. 19'92}]. | |

Based upon the foregoing, it is | | |

ORDERED, that the defendant’s métion to suppress the inculpz;tory statements made by the
de'féndant after bging administered the Mirarida warnings is g‘ranted, and itis further

ORDERED, that the defendant’s motion o suppress phjfsical evidence recovered by law
enforcement in this matter is denied. |

The foregoing constitutes the Decision and Order of the Court.

Dated: J uné 3, 2020

Poughkeepsie, New York

HON. PETER M. FORMAN
 County Court Judge

To:  Thomas Vasti, Esq.
Anthony DeFazio, Esq..
Attorneys for the defendant

‘Office of the District Attorney

By: Kristine Whelan, Esq.
Lindsey Richards, Esq.
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' State of JRAetw @urk
Court of Appeals

BEFORE: HON. JENNY RIVERA, Associate J udge

- THE PEOPLE OF THE STATE OF NEW YORK,-

Reépondent, | _ ORDER
-against- . 'DENYING
| LEAVE
- TIMOTHY ALEXANDER, | o
: . Appellant.

| Appellant having applied for leave to appeal to this Court pursuant to Criminal Procedure

Law §.460.20.from an order in the above—captibned case;*
UPON the papers filed and due deliberation, it is

ORDERED that the application is denied.

Dated: Au'gust 7,2024

*Description of Order: Order of the Appellate Division, ;Second D'epartment, entered April 24, 2024, .
' affirming a judgment of the County Court, Dutchess County, rendered June 28, 2021.
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State of Rew Bork
Court of Appeals

BEFORE: HON. JENNY RIVERA, Associate Judge

THE PEOPLE OF THE STATE OF NEW YORK,

_ Respondent, : ' ORD_ER

-against- | DENYING
- | | ' RECONSIDERATION
TIMOTHY ALEXANDER, |
F_Appvellant. ,

Appéllant having moved for reconsideration in the above-captioned-case of an
application for leavé to appeal denied by order dated August 7, 2024;
UPON the papers filed .an.d due deliberation, it is

ORDERED that the motioh for reconsideration is denied.

Dated: May 29, 2025

.o
/Y

ssocias judge\



Additional material w
from this filing is
available in the

Clerk’s Office.



