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SUPREME COURT OF NEW JERSEY
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089671
State of New Jersey,
Plaintiff-Respondent,

v. ORDER

Donald A. Allen,

Defendant-Petitioner.

A petition for certification of the judgment in A-001844-22 .
having been submitted to this Court, and the Court having considered the
same;

It is ORDERED that the petition for certification is denied.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at Trenton, this

ERK OFT UPREME COURT

6th day of May, 2025.
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089671
State of New Jersey,
Plaintiff,
V. ORDER

Donald A. Allen,

Defendant-Movant.

It is ORDERED that the motion for leave to file a notice of petition for

certification and petition for certification as within time is granted.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at Trenton, this

19th day of March, 2025.

CLERK OF THE REME COURT



NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

This opinion shali not "constitute precedent or be binding upon any court." Although it is posted on the
internet, this opinion is binding only on the parties in the case and its use in other cases is limited. R. 1:36-3.

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-1844-22
STATE OF NEW JERSEY,
" Plaintiff-Respondent,
V.

DONALD A. ALLEN,

Defendant-Appellant.

Submitted April 29, 2024 — Decided June 11, 2024
Before Judges Gilson and Jacobs.

On appeal from the Superior Court of New Jersey, Law
Division, Essex County, Indictment No. 03-08-0041.

Donald A. Allen, appellant pro se.
Matthew J. Platkin, Attorney General, attorney for
respondent (Boris Moczula, Deputy Attorney General,
of counsel and on the brief).
PER CURIAM
" Defendant Donald Allen pled guilty to first-degree distribution of

marijuana, N.J.S.A. 2C:35-5(a)(1), N.J.S.A. 2C:35-5(b)(10)(a), N.J.S.A. 2C:35-



| 5(c), and N.J.S.A. 2Ci2—6, and was sentenced to ten years in prison with thirty-
six months of parole ineligibility. He appeals from a January 31, 2023 order
denying his motion to vacate his conviction and dismiss the indictment. On
appeal, defendant raises a series of arguments that are either procedurally barred
beca‘use they were or could have been raised before, are time-barred, or lack
merit. Accordingly, we affirm.

* In 2003, defendant was indicted on several drug distribution charges. In
May 2006, defendant pled guilty to first-degree distribution of marijuana. Inthe
negqtiated plea agreement, the State agreed to recommend a sentence of ten
years in prison with thirty-six months of parole ineligibility.

In June 2006, defendant, who is not a United States citizen, was deportéd
by federal authorities before he was sentenced. In 2009, defendant re-entered
this country illegally. Eventually, he was arrested and convicted of other crimes
in Arizona. In 2012, after serving his sentence in Arizona, defendant was
extradited to New Jersey. That same year, defendant was sentenced for his 2006
conviction.

In December 2012, defendant, representing himsélf, filed a motion to
withdraw his guilty plea. Shortly thereafter, defendant, again representing

himself, filed a petition for post-conviction relief (PCR). In his PCR petition,

A-1844-22
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defendant alleged ineffective assistance of counsel for failing to advise him of
the possibility of deportation, violations of due process for the delay in his
- sentencing, and related issues.

" The trial court denied defendant's PCR petition in May 2014. On appeal,

we affirmed, and the Supreme Court denied certification. State v. Allen, No. A-

5472-13 (App. Div. Apr. 20, 2015), certif, denied, 223 N.J. 283 (2015).

In a separate order, the trial court denied defendant's motion to withdraw
his guilty plea. On defendant's appeal from that order, we affirmed and rejected
defendant's argument that his trial counsel had been ineffective in not assisting

him in seeking to retract his plea and his argument that his due process rights

under the Speedy Trial Act had been violated. State v. Allen, No. A-4957-15
(App. Div. Oct. 11, 2017). |

In July 2022, more than eight years 'aft.er the denial of his first PCR
petit‘ion, defendant, again representing himself, filed a "notice of motion to
vacate conviction and dismiss indictment with prejudice." On January 31, 2023,
the trial court issued a written opinion and order denying defendant's motion.

Defendant now appeals from the January 31, 2023 order. He puts forward
SIX arguments, contending that (1) his rights under the federal Bail Reform Act

and Rule 3:26-1(a) were violated; (2) the indictment should be dismissed with
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prejudice because of the violations of his rights under the federal Bail Reform
Act and Rule 3:26-1(a); (3) the State "abéndoned" the prosecution when it
allowed the federal govérnment to deport him; (4) his counsel was ineffective at
the plea hearing and sentencing; (5) his due process rights and right to a speedy
sentence were violated; and (6) the "rule of lenity" should be applied.

* Most of defendant's arguments were or could have been presented in his
first PCR petition and prior appeals; therefore, they are procedurally barred. S_eé
R. 3:22-4(b)(2). The remainder of defendant's arguments are time-barred. _Sﬁ

R. 3:22-4(b)(1); R. 3:22-12(a)(2). Finally, we conclude that none of defendant's

arguments have sufficient merit to warrant discussion in a written opinion. See
R.2:11-3(e)(2).

Affirmed.

| hereby certify that the foregoing
is a true copy of the original on
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Prepared by the Court:

STATE OF NEW JERSEY : SUPERIOR COURT OF NEW JERSEY
: ESSEX COUNTY - LAW DIVISION
Plaintiff,
INDICTMENT NO. 03-08-00041-S
V.
DECISION
DONALD ALLEN : Decision Date: January 31, 2023
Defendant.

Defendant filed a pro se motion to vacate conviction and dismiss indictment with
prejudice filed on July 29, 2022. For the reasons set forth below, the motion is hereby
DENIED. |

After careful review, it is this Court's understanding that Defendant’s motion largely
centers on arguments raised in previous submissions, precisely, alleged violations of his Sixth
Amendment guarantee of a speedy trial and removal from the United States, given his alien
status. As noted, these arguments are not new. Defendant has raised them several times
before the Hon. Michael Petrolle, J.S.C., and the Appellate Division. Thus, the Court is not in
a position to disturb these prior findings. Moreover, Defendant’s motion asks this Court to
dismiss the indictment brought against him; however, he provides no necessary support
indicating that the indictment is “manifestly deficient or palpably defective.” State v. Twiggs,
233 N.J. 513, 531-32 (2018). Instead, Defendant still contends that his due process rights
were violated by a delay in sentencing when the United States Supreme Court has clearly held
that the Sixth Amendment’s guarantee of a speedy trial “does not apply once a defendant . . .

has pleaded guilty to criminal charges.” Betterman v. Montana, 578 U.S. (2016).
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PREPARED BY THE COURT
: SUPERIOR COURT OF NEW JERSEY
: LAW (CRIMINAL) DIVISION — ESSEX
STATE OF NEW JERSEY, : COUNTY
Ind No. 03-08-00041-S
Plaintiff,
CRIMINAL ACTION
vs.
ORDER
DONALD ALLEN
Defendant.

This matter being open to the Court by defendant, Donald Allen, pro se, with notice to the
Honorable Attorney General of the State of New Jersey, upon motion to vacate conviction and
dismiss indictment with prejudice and motion for court-appointed counsel; the Court having
considered the papers and the argilments of counsel; for good cause shown:

IT IS on the 31st day of January, 2Q23,

ORDERED, that the motion to vacate conviction and dismiss indictment with prejudice

and motion for court-appointed counsel be, and hereby are, DENIED for the reasons provided in

the attached Decision.

L

HON. JOHN ZUNIC, J.S.C.




Additional material

from this filing is ‘
available in the
Clerk’s Office.



