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IN THE SUPREME COURT OF TEXAS

NO. 25-0223

8 Williamson County,
DANIEL JAMES CALDWELL §
V. § 03-22-00464-CV
THE STATE OF TEXAS FOR THE §
PROTECTION OF JENNIFER § 3rd District.
ZIMMERMAN §

June 20, 2025

Petitioner's petition for review, filed herein in the above numbered and styled case,

having been duly considered, is ordered, and hereby is, denied.

LR 0.0 0 08 & &

I, BLAKE A. HAWTHORNE, Clerk of the Supreme Court of Texas, do hereby certify
that the above is a true and correct copy of the orders of the Supreme Court of Texas in the case
numbered and styled as above, as the same appear of record in the minutes of said Court under
the date shown.

It is further ordered that petitioner, DANIEL JAMES CALDWELL, pay all costs
incurred on this petition.

WITNESS my hand and seal of the Supreme Court of Texas, at the City of Austin, this
the 1st day of August, 2025.

Blake A. Hawthorne, Clerk

By Monica Zamarripa, Deputy Clerk



TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-22-00464-CV

Daniel James Caldwell, Appellant
v.

The State of Texas for the Protection of Jennifer Zimmerman, Appellee

FROM THE COUNTY COURT AT LAW NO. 4 OF WILLIAMSON COUNTY v
NO. 22-0072-POC4, THE HONORABLE MICHAEL E. DENTON, JUDGE PRESIDING

MEMORANDUM OPINION

Appellant Daniel James Caldwell, acting pro se, appeals from the trial court’s
lifetime protective order in favor of his ex-wife, Jennifer Zimmerman, and child (Child). See
genemll_;: Tex. Code Crim. Proc. art. 7B.! Caldwell has also filed an original application for writ
ofk habeas corpus asking that we vacate the lifetime protective order, a 2014 order granting
Zimmerman’s suit to modify the parent-child relationship (Modification Order),. and a 2018

order designating Caldwell a vexatious litigant (Vexatious Litigant Order). For the following

1 We cite to the versions of statutes in effect in 2022 when the underlying conduct was
committed and the protective order was entered. Chapter 7B, section 42.072 of the Texas Penal
Code, and title 4 of the Texas Family Code were all amended effective September 1, 2023.
See Bevers v. Mabry, No. 05-22-00713-CV, 2024 WL 469550, at *5 n.5 (Tex. App.—Dallas
Feb. 7, 2024, pet. filed). Moreover, prior to January 1, 2021, the statutes currently codified in
chapter 7B were in chapter 7A, which was repealed and reenacted in chapter 7B in a
non-substantive revision. See Act of May 21,2019, 86th Leg.,R.S., ch. 469, art. 1, § 1.02, art. 3,
§ 3.01, 2019 Tex. Gen. Laws 1065, 1066, 1151.



reasons, we atfirm the trial court’s lifetime protective order and dismiss the habeas application

for want of jurisdiction.

BACKGROUND

- On June 13, 2022, the State filed an application for a lifetime stalking protective
order againét Caldwell on behalf of Zim]_nem]an, who provided a sworn affidavit in suppoﬁ of
the app']'icatjon. See id. art. 7B.001 (address_ing apph'cations' for protective orders); Ték. Penal
Code § 42.072 (stating elements of stalking). The judge who had signed the Modiﬁc_ation
Order volllllfal'i]y recused himself, énd a substitute judge bwas appointed to preside over the

protective-order proceedings.
| ~ The trial judge issued a temporary protective order (TPO), and on June 28, 2022,
Caldwell rcépondcd by filing pro se a special appcaran.c'c' and application for writ of habeas
corpus, in w]ﬁch h.e asscrted that he was “illegally restrained in [his] liberty” by the Modification
Order, TPO, and Vexatious Litigant Order. See Tex. Code Crim. Proc. art. 7B.002 (addressing

tcmpbraly ex partc orders):

| Onv July 1, 2022,_a hearing was held on the State’s amended protective-order
app]icatioh.? During the hearing% it became apparent that.Caldwell had not been served with a
copy of Zimmerman’s affidavit and that it was uﬁc]ear whether he had received a copy of the
a_niended application. ‘Caldwell requested that the trial court hear his habeas application, but the
trial judge declined, exp]ainingy that it was “outside of [his] appointment” and that the State
would need additional time to prepare. On learning from the State that he was the subject of

a criminal investigation into the conduct underlying the protective-order application,

2 The application was amended to correct Caldwell’s service address.
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Caldwell requestéd the appointment of counsel. The trial court granted the request and reset
the proceeding.

A second hearing was held on July 15,2022, at which Caldwell was represented
by appointed counsel. . The State called as witnesses Caldwell, Zimmerman, and Round Rock
Police Department (RRPD) Officer Dillon Rizzo. Caldwell also testified on his own behalf.
Evidence admifted at the hearing included voicemails left by Caldwéll on Zimmerman’s. phoné,
surveillance video from her house, and a copy of the Modification Order. The trial court took
judicial notice of the State’s case file in Caldwell and Zimmerman's custody case.

Caldwell was admonished by the trial court regarding his Fifth Amendment
privilege al.]d clected to testify. Hc testified that he and Zillllllerlllall were married ﬁ‘om
July 2007 to May 2010, that they separated in November 2009, and‘ that they had. one chi]d
together. Clii]d’s custody was th»c subject of the Modification Order, which included a finding
tha:t Caldwell had a “history 01" pattern of past or present child neglect”; granted Zimmerman sole
managing conservatorship and possession of Child “at all times”; allowed Caldwell to have
phone - access to Child on certain Sundays and holidays; and prohibited Caldwell from
communicating with Zimmerman except for periods of phone access, remaining within 300 feet
of her residence or place of cmiﬂoyment, or interfering in any way with her possession of Child.

Caldwell t_est.iﬁed that he last saw Child in 2013 and that on June 3, 2022, he
came to the Austin area to Ibok for housing and familiarize himself with the location of his new
job. Although he frequently invoked the Fifth Amendment when questioned about the events of
that week, he testified that he was not at Zimmerman’s house, that police had issued him a
criminal trespass warning to “[e]nsure that [he] did not step onto her property,” that he did not

tell police that Child was old enough to make his or her own decisions, and that he had not done



“anything directed at” Zimmerman. On cross-examination, he testified that she had not made
Child available during his periods of phone access and that a protective order would not be in
Child’s best interest.

Zimmerman testified about a 2018 incident as well as Caldwell’s actions in
June 2022. The Modification Order had removed Caldwell’s right to possession and rep]aced‘it
with limited 'p]]b]lc access. Since the Modiﬁcation Order was entcred, he had continucd to maké
“disparaging i;ellmax'ks” during calls and héd shown up at Child’s location on multiple occasioné.

In 2018, he ]eamcd thqf Chi]d would be at a pub]irc library and came to see Child.
Zihnﬁermah physically b]ocked Caldwell from entering t]ié ]ibréry and called the police, who
asked him to leave. Later that da‘y, he came to her house in Williamson County, Texas. She saw
hisv vehicle and agéin called the police, who issued Caldwell a trespaés warning.

Caldwell next céme to. her house on the weckend 6f June 3, 2022. Surveillance
Vidéo from cameras at the house show him arriving at appr:oximatcly 11:25 a.m. and sitting in
her .neighboi"s yard “staring at [Zimmerman’s] house.” Zimmerman testified that Ca_]dWe]] left
two voicemails on her phone, wzvllked:away, and reappeared in the video at 1:02 p.m., driving his
car, and again at 6:09 p.m. when he left her a third voiccmai]; That evening? he erci:‘cted_ va tent in
the street in front of her house. She called the police because she was “[t]errified” and felt his
actions to be “very erratic and harassing.” He left after speaking with officers.

© Zimmerman .tcstiﬁed that Caldwell .retlvn'ned the following moming at

approximately 3 a.m., stopped his car in front of her house, and eventually made a U-turn. He
éame back on foot around 9 a.m. and was “walking in circles in the street in front of [her]
house,” which made her feel “[s]cared, terrified, harassed, alarmed.” She called the police, and

officers once more responded to her house.



On Sunday, June 5th, Ca]dwe]] made his scheduled call to Child. Zimmerman
listened to the call, during which Caldwell told Child that he was outside on the street corner,
asked Chi‘]'d to come see him, and stated that he could not visit »Child because Child was at
| Zimmerman’s house. Zimmerman’s husband went outside and saw Caldwell at “the top of the .
street,” and she called the police a third time. She testified that Caldwell’s actions “make us
afraid to:leave 6u1‘ home”; that he ‘.‘c@ﬂiﬁues to claim that the [Modiﬁcation Order] is invalidA
and co.ntjnues' to violate it.”;‘ and that he had previously told Child that he belicved he had three
options: wait to see Child when Child turns 18, modify the custody order, or become the “bad
guy and just come and take” Child. Zimmerman also testified that she was scared for her and
Child’s safefy; that she lv)clievc.d' that Céldwell might hurt them; an'd that his actions had 111adé her
feel harassed, annoyed, alarmed, tonﬁentcd, and upended.

' On cross-cxamination, Zimmerman testified that .ther face of thc man in the
surveillance videos could not l;c c]early_scen and that he hzid no identifying marks. She testified
that it was possible the videos depicted two different vehic]és, one of which was not 'C:zlld_we]]’s,
a]thoﬁ.gh she did not belicve that to be the case. She alsb testificd that he never stepped foot on
her property and that the surveillance videos did not.record any statements that he might
. have made.

Officer Dillon Rizzo testified that he responded to reports of a disturbance
bétween Caldwell and Zimmerman at her house on June 5, 2022. He testified that he observed
Caldwell speaking with officers; that Zimmerman was angry and terrified; and that “[h]er hands
were trembling, her carotid artery was almost popping out of her neck, [and her] eyes [were]

wide with fear and tears.” Rizzo testified that he reviewed past 911 calls from the address and



noted “[m]ultiple disturbances ranging as far back as 2018.” He also testified that RRPD had an
open stalking investigation against Caldwell.

Ca]dwe]], testifying in his own defense, explained that he had requested from
RRPD public records “of every incident . . . that had [his] name on it.” He testified that the
records described a 911 call on June 4th, which the rcspond‘ing' officer detcrmined ‘was
unfounde'(.i; a répoﬂ. madc on June. 5th; aild an incident on Junc 7fh, when Caldwcell was 'in.
Fort Worth. He testificd that he was not a threat to Child and that he saw this as Zimmerman
“making up false facts in order to build a case because she wén'ts to bolster ]icr claim that [he
v waé] harassing her at odd'houfs'and not because [he had] actually done anything menacing,
harassiﬁg, t.lﬁ'catening ... or obscene or to intentionally annoy, bother, molest or harass her.” |

Thevtrial court found- that reasonable grounds. éxistcd to believe that Zimmerman
was a victim {)f stalking, granted the State’s application, and enteréd a lifetime protecﬁvc order
againét Caldwe]l “with the un(iersta,nding that the child when [Chi]d‘] turns 18 can cdmé in and
ask to have the protective order. nﬁ)diﬁed or removed as to [Child].” Among the -conditions
mmposed as part of the pl'otect.i\rc order, the trial court ordered that Caldwell not go within
200 yards of Zimmerman's or Child’s residence, place of work, or school; that Caldwe]l
maintain the phonc access to Child provided for in the Modification Order; that with ]imi.ted
~ exceptions, including the phone access, he avoid communicating with Zimmerman or Child; that
he hot har:iss, threaten, or haﬁn Zimmerman or Child; a.ﬁd that he be prohibited from possessing
a firearm as defined by section 46.01 of the Texas Penal Code. See Tex. Code Crim. Proc.
art. 7B.005 (listing conditions that may be imposed in order); Tex. Penal Code § 46.01.

On July 29, 2022, Caldwell filed a pro se “NOTICE OF APPEAL, REQUEST

FOR FINDINGS OF FACT AND CONCLUSIONS OF LAW; MOTION FOR REHEARING,
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RECONSIDERATION, ORb NEW TR]AL; MOTION TO CONSOLIDATE, OR ‘IN THE
ALTERNATIVE, TO EXPUNGE; MOTION FOR MODIFICATION AND REQUEST FOR
JURY TRIAL; AND RENEWAL OF REQUE_ST FOR HABEAS CORPUS RELIEF” (O;nnibus
Motion). Following a hearing on the motion, the trial court found that Caldwell’s counsel had
been cft‘ecti\/_c;_ denicd Caldwecll’s motion to consolidate the protective-order proceeding and vthe_ v
suit modifying ;lle parent-child 1'elati01lsliip, granted his request fo;r findings Qt‘ fact and
conclusions of law, and decnied his motion fqr new trial. Fuﬁher-, the tl_,'iaj judge ruled, “To the
extent you have asked for a habeas célpus, because it restricts your possession of firearms | have
denicd thaf, bécausc the law is .c]ear on that, I believe.”

| vOn August 5, 2022, the tri_a] court entered the fo]]qwing relevant findings éf fact

and conclusions of law:

Findings of Fact -

5. Respondent rented an Airbnb about three blocks from Applicant’s
" residence in early June 2022. '

6. - Beginning in June 2022, the Respondent began a series of actions that
placed the Applicant in fear for herself, her child, and her property. These
actions were found to constitute stalking.

7. Respondent’s actions violated the Safety Terms of the 2014 Order.
8. During a phone call, the Respondent asked the child to leave [Child’s]

house and meet the Respondent, in violation of the 2014 Order.

9. The Respondent has told the child that his options were to wait until the
child tumed 18 to see [Child], modify -the custody agreement, or
kidnap [Child].

10. Applicant was reasonably frightened for her and her child’s safety by
Respondent’s actions.

11. The Respondent’s stalking placed the Applicant and Child in danger.
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10.

12.

Applicant was harassed, alarmed, and tormented by Respondent’s actions.

Conclusions of Law

The Court had jurisdiction over the subject matter of this cause.

[The] Court finds there were reasonable grounds to believe the Applicant-

is the victim of Stalking.

-The Respondent’s conduct occurred on more than one occasion and was

pursuant to the same scheme or course of conduct that is directed

-specifically at the Applicant.

A reasonable person in the situation would fear bodily injury or death for
herself or himself, fear bodily injury or death for a member of the person’s

~ family or household, or fear that an offense will be committed against the
person’s property.

The Respondent knowingly engaged in conduct he knew or reasonably
should have known that the Applicant would regard as threatening bodily
injury or death for the Applicant, bodily injury or death for a member of
Applicants’ family or household, including the Child, or an offen[s]e

would be committed against Applicant’s property.

The Respondent’s. conduct caused the Appliéant to be placed in fear of
bodily injury or death for herself, bodily injury or death for a member of

- Applicant’s family or household, including the Child, or an offense would

be committed against her Property.

The Respondent’s conduct caused the Applicant to feel harassed, annoyed,
alarmed, abused, tormented, embarrassed, or offended.

A reasonable person in the situation would feel harassed, annoyed,
alarmed, abused, tormented, embarrassed, or offended. '

A Stalking Protective Order was granted for the protecti.on of Applicant
and Child.



DISCUSSION

Caldwell presents 14 issues® on appeal:

1. “Whether the county court abused its discretion by violating Art. 11.11
et al. [of the Texas Code of Criminal Procedure] when refusing to hear or
grant Caldwell’s petition for writ of habeas corpus at any hearing™;

2. “Whether the county court abused its discretion by maintaining the
. restraining order, which is subject to the 4th Amendment warrants
requirement of probable cause also contained in [Texas Code of Criminal

~ Procedure] Art. 7B.052 & Sec. 9 of Tex. [B]ill of [R]ights™;

3. “Whether the county court abused its discretion by ordering Caldwell not
to. object or file any documents on his own behalf when represented in
‘violation of the constitutional and statutory rights to assistance of counsel
.contained in [Texas Code of Criminal Procedure] Art. 1.051, Texas Bill of
Rights Sec. 10, et al”;

4. “Whether the county court abused its discretion by allowing the State to
call Caldwell as its [first] witness [in vm]at]on of the 5th Amendment and
Tex. b.o.r. Sec. ]0]’4

5. “Whether the county court abused its discretion by rendering a judgment
reserved to the jurisdiction of district courts, in violation of [Texas Code
of Crimmal Procedure] Art[s]. 4.05-4.077;

3 The State correctly notes that scveral of Caldwell’s issues are multifarious and combine
numerous distinct grounds for challenging the protective order. See¢ Rich v. Olah, 274 S.W.3d 878,
884-85 (Tex. App.—Dallas 2008, no pet.); Hollifield v. Hollifield, 925 S.W.2d 153, 155 (Tex.
App.—Austin 1996, no writ). Nevertheless, with the exception of his second issue, we will
address such arguments as we can discern with reasonable certainty in the interest of justice.
See Osojie v. Osojie, No. 03-08-00688-CV, 2009 WL 2902743, at *4 (Tex. App.—Austin
Aug. 27, 2009, no pet.) (mem. op.); Green v. Kaposta, 152 S.W.3d 839, 842 n.2 (Tex. App.—
Dallas 2005, no pet.). To the extent that Caldwell seeks to raise complaints beyond those we
~ have identified, we conclude that they were inadequately briefed, see Tex. R. App. P. 38.1(i),
and disregard them as multifarious, see Osojie, 2009 WL 2902743, at *4. Further, we address
the issues out of order for the sake of clarity and conciseness. “Although we attempt to
construe a pro se appellant’s briefing liberally, we must also hold pro se litigants to the same
standards as licensed attorneys and requirc them to comply with applicable laws and rules of
procedure.” Rader v. Berrv, No. 03-11-00810-CV, 2013 WL 6665075, at *1 (Tex. App—
Austin Dec. 11, 2013, no pet.) (mem. op.) (internal citations omitted).

4 Brackets in original.



6.

10.

11.

12.

13.

14.

“Whether the county court abused its discretion by holding Caldwell to
answer for a felony without indictment, in violation of [Texas Code of
Criminal Procedure] Art. 1.05, Tex. [B]ill of [R]ights Sec. 10, the

~ 5th Amendment, et al”’;

“Whether the county court abused its discretion by rendering a judgment
which treats Caldwell as guilty of a felony and denies him the presumption
of innocence, in violation of [Texas Code of Criminal Procedure]
Art. 38.03”; '

“Whether the county court abused its discretion by finding that Caldwell
received the effective assistance of counsel guaranteed by the

6th Amendment and [Texas Code of Criminal Procedure] Art. 1.051 when

holding that competent counsel would not have objected to the court
allowing the State to call Caldwell as its witness™;

“Whether the county court abused its discretion by not reporting the

prosecutor’s violation of the Texas Disciplinary Rules of Professional

Conduct, Rule 8.04 prohibiting dishonesty, deceit, and misrepresentation,
and Rule 3.09 to refrain from prosecuting or -threatening charges
unsupported by probable cause, as required by Rule 8.03”;

“Whether the county court abused its discretion by concluding that

‘reasonable grounds do not consist of being convicted or on deferred

adjudication contrary to the express language of [Texas Code of Criminal
Procedure] 7B.003(c)”;

“Whether the county court abused its discretion by imposing lifetime
criminal penalties cquivalent to felony parole not authorized by [Texas
Code of Criminal Procedure] Art. 7B.007(a-1);

“Whether the county court abused its discretion by ruling as a matter of
fact and law that mere presence ‘being there,” without more, is enough to
constitute felony stalking™;

“Whether the county court abused its discretion by violating 18 USC
Sec. 242 when depriving Caldwell of civil liberties protected by federal
law because the legislature narrowed that authority with [Texas Code of
Criminal Procedure] Art. 7B.003(c)”;

“Whether the county court abused its discretion by refusing to consolidate
cascs with 09-3577-FC4 in order to allow simultancous modification of
the visitation order and any protective order based on public policy
including the [Texas Family Code] chapter 153 requirements that the best
interest of the child always be the primary consideration, as well as the
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parties and subject matter being inseparably mtertwined by far more than a
general common nexus of material fact.”

L Nature of Prqtective-Order Prdceedings

Five of Caldwell’s issues—concerning hybrid representation (issue 3), the trial
court’s jurisdiction (issue 5), the absence of an indictment (issue 6), the presumption of
iﬁnocence (issue 7), and ineffective assistance of counsel (issue 8)—5.1‘ise from his apparent
belief that chapter. 7B protective-order proceedings are criminal in nature. |

Contrary to Caldwell’s characterizations of the proceedings as criminal and the
e'ntiy _of the pro.tective order against him' as a conviction, “Chapter 7B protective-order
proceedings . . ‘. are undisputedly civil métters.” Goldstein v. Sabzﬁil‘%o, 690 S.W.3d 287, 29.]
(Tex. 2024). A]t]]Ollgll chapter 7B “authorizes a protective order when the court finds reasonable
groqnds to believe that the respondent engaged in conduct that would qualify as an offense under

EEA Y

certain provisions of the Penal Code, that is .not akin to prose-cut_ing the respondent for the
underlying offensc.” Id.; see ulso Keller v. Keller, No. 03-21-00309-CV, 2023 WL 2169490, at
*1 n.2 (Tex. App.—Austin Feb. 23’ 2023, no pet.) (mem. op.) (“Although a protective order
undcr the Code of Criminal Prpc-cdure is predicated on the applicant being a victim of a criminal
off¢11sc, the proceedings on the application are civil proceedings.” (citing Beach v. Beach,
No. 01-19-00123-CV, 2020 WL 1879553, at *4 (Tex. App.—Houston [1st Dist.] Apr. 16, 2020,
pet. dism’d w.o.j.) (;mcm. op.); Ex parte Garza, 603 S.W.3d 492, 496-97 (Tex. App.—Corpus
Christi—Edinburg 2020, no pct.))). Entry of a protective order is not punitive but is designed to
protect the applicant and members of the applicant’s family or houschold from future harm.

See Goldstein, 690 S.W.3d at 292; see also Tex Code Crim. Proc. art. 7B.005(a)(1). Thus, a

protective-order procecding is “not capable of depriving [a respondent] of his personal freedom”;

11



rather, it exposes him “to the possibility that he could lose his personal freedom if he violate[s]
the conditions of an imposed order and [is] found guilty of contempt.” Ex parte Garza,

603 S.W.3d at 498 (emphasis added).

A. | H;)’bl.‘id. representation

In ‘hj,s third issue, Ca.]dwe.l] contends that the trial court abused its discretibn by

not al]oWiné hi_m to'object 01" file ‘doc-.liunents while he was 17ep1‘ésel1ted by counsel during .the_
protective-ordvér hearing.? | |

In.cml cases, a party is entﬁ]ed to represent h]mself o.z to be represented by an

attomcy Tcx R. Civ. P. 7. “Howcvm a party is not cntlt]cd to represcntation partly by counsel

and pan]y plo se.” Inre S.V., 599 SW.3d 25, 44 (Tex. App. —Dal]as 2017, pet. dcmcd) Inre

S(.)n.dley, 990 S.W.2d 361, 362 (Tex. App. —Aman]]o ]999 orig. proceeding) (pe1 cunam)v

(sanic); P:()Snél; v. Dallas Cnty. Clzi/d We/fa.re Unit of Tex. Dep "t of Hum. Servs., 784 S.W.2d 585,

588 (Tcx App. —East]and 1990 wnt denied) (“We hold that in civil cases as in criminal cases

an appcllant is not cntltled to hybl 1d representation.”). We over m]e Ca]dwe]l s third issue.
B. Trial court’s jdrisdiction
In his fifth issue, Caldwell contends that the trial court rendered a judgment

“reserved to the jurisdiction of district courts™ in violation of articles 4.05, 4.06, and 4.07 of the

5 Caldwell’s citations to article 1, section 10 of the Texas Constitution and article 1.051
of the Code of Criminal Procedure are inapposite as they concern the rights of defendants in
criminal proceedings and matters in which the accused faces the prospect of imprisonment.
See Tex. Const. art. I, § 10 (listing rights of accused “[i]n all criminal prosecutions”); Tex. Code
Crim. Proc. art. 1.051(a), (c) (providing right to counsel in “a criminal matter,” “any adversary
judicial proceeding that may result in punishment by confinement,” and “in any other criminal
proceeding if the court concludes that the interests of justice require representation”).
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Texas Code of Criminval Procedure, which concern criminal prosecutions. See Tex. Code Crim.
Proc. arts. 4.05-.07.

.“[Av]v's in any civil case, a cbunﬂ presiding over a Chapter 7B proceeding must have
‘subject matter jurisdiction over the controversy and personal jurisdiction over the parties.’”
Goldstein, 690 S.W.3d at 292 (quoting T¥ Aztecu v. Ruiz, 490 S.W.3d 29, 36 (Tex. 2016)).
HIOWCVCJ', article 4.05—w]1ich grants ~district courts and criminal district éou:fts “original
jurisdiction vin 'crin'liha]. cases of the grade‘ of felony, of all lllisdcllléallol's involving official
misconducﬁ ran_d of misdemeanor ca"se.s transferred to f]lc_distl'iét covu‘rt. under Article 4.17 of
this code”——is' i])app]icable fo t]]év procecding in this case..b - Tex. dec Crim. Proc. .an. 4.05;
see Kellér, 2023 WL 2169490, at *1 n.2; see also Goldstein, 690 S_.W.3d at 291 (holding that
it is error 't{) import  “distinctly cﬁmina] jurisdictional component into Chapter 7B
protecti VC;Ql'dCl' pi'OCCCdill gs”).. 6

Article 7B.001(b) 1)1;ovides in relevant part that an application for a protective
- order mayv be-ﬁléd n a statutory cloun:ty: court in the county in W_hich the applicant resides or-. in
which an clement of the a]]éged offense occurred. Tex. Code Crim. Proc. art. 7B.00.1 (b)( ])(_A),
(C). Zimmierman testified that Caldwell had committed acts found by the trial court to constitute
stalking at her housc in Williamson County. See Tex. Govft Code §25.2481(4) (recognizing
County Couﬁ at Law No. 4 as statutory county court of Williamson County). Accordingly, the

trial court had subject matter jurisdiction over the protective-order proceeding. See Dupuy

6 It is likewise unclear how articles 4.06 and 4.07 pertain to Caldwell’s argument.
Article 4.06 provides that “[u]pon the trial of a felony case, the court shall hear and determine
the casc as to any grade of offensc included in the indictment, whether the proof shows a felony
or a misdemeanor.” Tex. Code Crim. Proc. art. 4.06. Article 4.07 vests county courts with
original jurisdiction of certain misdemeanors. /d. art. 4.07. Regardless, as both statutes concern
criminal proceedings, they are irrelevant to the trial court’s subject-matter jurisdiction in
this case.

13



v. Williams, No. 14-19-00463-CV, 2021 WL 5707430, at *3-4 (Tex. App.—Houston [14th Dist.]
Dec. 2, 2021, pet. deniéd).(mem. op.) (conducting chapter 7B jurisdiction analysis). We overrule

Caldwell’s ﬁftl_i issue.

C. La.ck of indictment and presumption 6f innocence

In lis sixth and seventh issueS,-Caldwell contends that the trial court abused its
discretion by‘v “holding [him] f.o allswél' for a felony Withoﬁt iﬁdic—t_.men't” and “renderiné a
judgment whicﬁ treats [him] as glli]ty ofa vfe]okny and denies him'.the ial'esilnjpti011 of innocence.”

As discuss‘ed above, the pfdceeding in this case was civil, and the protective order

entered agai:nstv Caldwell doc; not améuut to a criminal conVictién. Because Ca]dwe]l.was not’
charged wi.th;, a ¢riminal offense, his vallegati()ns of violations of criminal due proccss are without -
merit. SeetM‘a/miou.d v. Jackson, No.. OS-Z].—OO?:OZ-CV, 2022 WL 2167683, at *4 (Tex..Al.)p.——
Dallas June 16,. 2022, no pet.)i(mem.' op.) (explaining that crinii)ial cmwiction is not required for
protective order and that, “tt]o the contrary, the language of article 7B.003 r’e-q.uires a court to find
‘whether ‘flieré ‘zi.re reasonable grounds to believe that the applit.:ant:is the victim of”” specified

offenses). We overrule his sixth and seventh issues.

D.  Ineffective Assistance of Counsel
lnihis eighth isstle, Caldwell contends that the trial court abused 1t\ discretion by
.“Til.’]dilig that [he] received the effective assistance of counsel guaranteed by the 6t.li A1ﬁendment
_and [Texas Code of Criminal Pro‘éedure] art. 1.051 when holding that competent counsel would
not have objected to the court allowing the State to call Caldwél] as its witness.”
The Sixth Amendment to the United States Constitution guarantees the accused in

criminal prosecutions the right “to have the assistance of counsel for his defense.” ' U.S. Const.
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amend. V1. Similarly, article 1.051 provides that “[a] defendant in a criminal matter is entitled to
be represented by counsel in an adversarial judicial proceeding” and. that “[a]n indigent
-defendant is entitled to have an attorney appointed to represent ]]il]i] in any adversary judiciai
proceeding that may result in punishment by confinement and in any other criminal proceeding if
the court conc]udeé that thé intcrests of just,i‘cc, require representation.”. Tex. Code Crim. Proc.
art. 1.051(a), (c). The United States Supreme Court Thas clarified that the Sixth Amendment
“does not gq§ci'11 éiVi] cases,” Turner v. Rogé;‘s, 564 U.S. 431, 443 (2011), and that an indigent
defendant’s ribght. .to appointed counsel “has BCC]) recognized to exist only where the litigant may
lose his - physica]i liberty if lie loées the ']i:tigation,” .L(.l_'s‘sife.r v. Department of Soc. Servs. of
. Durham Cnn-., N. C,, 452 U.S. 18, 25 (1981); see Ex parte Garza, 603 S.W.3d at 496 (“[Flor the
constitutional right to appointed counsel to apply, an individual must face the threat of actual
imprisonment rather than a mere future threat of imprisonment.”). Regarding article I.OSi , the
Texas Court of Criminal Appeals has noted, “‘The right to counsel turns on whether deprivation
of .libeﬂy iﬁéyresu]t from a p]'ocecdi'llg, not upon its characterization as “criminal” or “civil.”””
Ex parte Gonzales, 945 S.W;2.d 830, 836 (Tex. Crim. App. 1997) (quotiﬁg Ex parte Strickland,
724 S.W..2d-132, 134 (Tex. App.—Eastland 1987, orig. proceeding)).
| Accordingly, because protective-order proceedings are civil matters incapable
of depriving a respondent of his personal freedom, see Goldstein, 690 S.W.3d at 291,
2024 WL 2490533, at *3, “Texas appellate courts have concluded that a protective order
respondent is not constitutionally entitled to counsel,” Ex parte Garza, 603 S.W.3d at 496-97
(listing cases). “The doctrine of ineffective assistance does not apply to civil cases when there is
no constitutional or statutory right to counsel,” and Caldwell may vtherefore not raise such a claim

in the present appeal. Donnelly v. K. T.H_, No. 02-22-00183-CV, 2023 WL 4243341, at *8 (Tex.
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App.—Fort Worth June 29, 2023, no pet.) (mem. op.) (citing McCoy v. Texas Instruments, Inc.,
183 S.W.3d 548, 553 (Tex. App.—Dallas 2006, no pet.) (stating that doctrine of ineffective

assistance of counsel does not extend to civil cases)). We overrule his eighth issue.

]fI.‘ Preservation
» A further four of Caldwell’s issues—his habeas (fissué- 1), Fifth Amendment
(issue 4), discil.)li.naly violations (issue 9); and federal civil ]iberties‘ (issue 13) complaints—are
unpreserved for appellate review. See Tex..R.'App. P. 33.1(a) (requil.'ing party to timely present
complaint to trial court and obtain adverse ruling to preserve comp]éint for appellate revie‘w);k
Bonsmara Nat. Beef Co. v. H‘abrt ofT ex. Cuttle Feeders, LLC, 603 S.W.3d 385, 396 11.22 (Tex.
2020) (“H.avjng obtained an adverse m]ing,'.thc party’s complaint is preserved for appellate =
review.”); lji'é)fei' v. Greene, 87] S‘.W.2.d 697, 698 (Tex. 1993) (“As arule, a cl.ail.n,‘incl'udil.lg a
constitutional c]a-im, must have been asserted in the trial court in ofdef to be raised on appeal.”);
Elness Swenson Graham Architects, Inc. v. RLJ 1I-C Austin Air, LP, 520 S.W.3d 145, 159 (Tex.
App.—Auéﬁn 2017, pet. denied) (“To preserve error for appeal, the argument made in the trial
court must. comport with the argument made on appeal.”).
| In. his first issue, Caldwe]i contends that the trial court abused its discretion and
violated article ]‘ 1.11 of the Texas Code of Criminal Procedure by “refusing to hear or graﬁt [his]
pctiﬁon for writ of habeas corpus at any hearing.” He asserts that the trial j.udge “could
have heard [his] petition on July 1, as repeatedly requested, bbut he did not do so” and that the
judge’s “refusal to hear [him] out on July 1 causcd the casc to procced with the ex parte
restraining order cxtended rather than having the restraint removed and the foundation of the

suit, the 2014 order, dismissed.”
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Article 11.11 provides that a trial court must schedule a hearing on a chapter 11
habeas application on “the earliest day which the judge can devote to hearing the cause of the
applicant.” Tex.ICod_e Crim. Proc. art. 11.11.

Caldwell requested a hearing on his habeas application during the July 1, 2022
protective-order hca;'ing, which was held thrée_- days after he filed the zipp]ication. During the

hearing, the trial court explained its reasons for not considering the application at that time:

THE COURT: I'm not going to hear your habeas today.
One, 1 think that’s outside of my appointment. Two, you're raising issues that
" she’s not prepared to respond to or whoever is going to respond to, I'm not sure,
about stuff that happened as you just told me nine years ago. I’m not going to
hear a case about evidence that was raised nine years ago unless 1 have some
access to it and I'm authorized to do it.. Two different reasons.
So, I'm going to ask about that, but for now I’'m here because of a
protective order. '
Caldwell did not object following the trial court’s ruling and did not repeat his
request for a hearing or ruling on the application. Thus, his challenge to the trial court’s refusal
to rule is unpreserved.” See Tex. R. App. P. 33.1(a).

~ In his fourth issue, Caldwell contends that the trial court “abused its discretion by

allowing the State to call [him] as its [first] witness™ in violation of the Fifth Amendment to the

7 Regardless, because the trial court had not reviewed the application or the record from
the 2014 proceeding; the State lacked adequate timc to prepare; and Caldwell, who was not
confined, subsequently requested—and was granted—appointed counsel, the trial court did not
act unrcasonably in refusing to consider the application on July Ist. Cf. Wendt v. State,
No. A14-90-00160-CR, 1991 WL 251073, at *4 (Tex. App.—Houston [14th Dist.]
Nov. 27, 1991, no pet.) (not designated for publication) (concluding that “the time lag between
the filing of [applicant]’s ‘petition’ and the court’s ruling was understandable, since appellant
agreed to a continuance”); Ex parte Werne, 118 S.W.3d 833, 836 n.1 (Tex. App.—Texarkana
2003, no pet.) (determining two-month delay was “presumptively unreasonable,” especially
when defendant was confined).
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United States Constitution and article 1, section 10 of the Texas Constitution. See U.S. Const.
amend. V; Tex. Const. art. 1, § 10. However, neither Caldwell nor his counsel objected on that
basis during the ﬁl'otect.iife-OJ'del' hearing. To the contrary, Caldwell _wés admonished of his Fifth |
Amendment _pri.vi]ege by the trial court; was given the opportuﬁity to confer with counsel; and
wh.én asked by the court whether “[hJaving been given a chance to talk to [his] counsel about
[his] Fifth Améndméﬁt privi]cgcs,” he was going to testify, 1’cspondcd, “YCS’, sir. 1 do intend to
testify.” Caldwell iiid not assert a constitut-i.oﬁail violation beforc the trial court, and he may not
do so for the ﬁi‘st time on appeal. See Dreyer, 871 S.W.2d at 698. |
o ‘In ])is ninth issﬁe,. Caldwell cplltellds that the trial ciOurtr abused its discretion by |
failing to report counsel for the State’s alleged violations of Texas Rules of Disciplinary Conduct.
8.04 and -3.09 pursuant to the trial- jlldge’s duty as a lawyer-ﬁndcr_ Rule 8.03. See Tex.
Disciplingny Rulesv Prof’] Conduct‘ R. 3_.09{3) (prohibiting ])1‘6se¢uto;' from prosecutjng or
thrcatcning to prosecutec charge that he knows is not sﬁpjaoﬁed_ by probable cause),
8.03(a) (_1'ec‘1uivrin.g 1awyer having knowledge of another lawyer’s violation that raises substantial
| question as to that lawyer’s “hohcsty','trustWorthincss or fitness as a lawyer” to report violation), |
.04(a) (proscribing, in relevant part, “conduct involving .dishonesty, fraud, deccit or -
4 misrepresentation’?;),‘ reprinted in Tex. Gov't Code, tit. 2, subtit. G, app; A (Tex. State Bar R.
art. X, § ‘9). Specifically, Caldwell asserts that State’s counsel “misrepresented facts in
evidence” by stating during c]osing argument that Caldwell w.as at Zimmerman’s house “at ].east
eight times in three days.”
Caldwell’s argument on appeal does not comport with the argument presented to

the trial court during the hearing on his Omnibus Motion, which involved—as part of the
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discussion of effective representation—an alleged failure by trial counsel to question Caldwell

about a purported alibi:

THE COURT: Anything else, sir?

“MR. CALDWELL: Your Honor, I did want to testify addressing alibi and [trial
counsel] made no showing, no attempt in either cross examination or later
direct examination. ' -

THE COURT: Alibi as to what?

MR. CALDWELL: The prosecution imade it a point to say that there were eight,
more than six, incidents where I’'m alleged to have been outside of applicant
Zimmerman's house.

THE COURT: That was in argument, correct?
MR. CALDWELL: And the bad faith argument, yes, Your Honor..

- THE COURT: That was in arguiment. Argument is not evidence. And as I ruled,
I cxplained my ruling in some detail, I thought, that it was all based in large part

. on those videotapes outside of her house. Whether or not the prosecutor said
eight or six, whether based on niistake or there were six times you say that I could
have gone by the house, plus there was the, what we called the Pokemon incident,
plus the attempt to — using the words that one of the litigants used, to lure the
child out of the house, that adds up to eight. And was that a misstatement, I don’t
know. But that was argument. And argument was not what I based my ruling on,
as I said on the record. I laid out exactly the evidence that I used for my ruling
and that was not part of it.

Because Caldwell’s statement that the prosecutor made a “bad faith argument”—
which appeared to be understood by the trial court as a challenge to the sufficiency of the
evidence—does not comport with his claim on appeal that the trial court failed to report a
disciplinary violation concerning a misrepresentation of fact, nothing is preserved for our review.
See Austin Air, 520 S.W.3d at 159.

In his thirteenth issue, Caldwell contends that the trial court abused its discretion

“by violating 18 USC Sec. 242 when depriving [him] of civil liberties protected by federal law
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because the legislature narrowed that authority with [Texas Code of Criminal Procedure]
art. 7B.003(c).” He argues that the court “took the position that civil liberties may be denied as a
response to crimhia] activity” but that “[n]o .cn'me was charged, and none occurred.” Caldwell
did not raise this issue before the trial court, and it is therefore unpreserved. See Tex. R. App. P.
33.1(a). Morcover, by alleging a violation of il. federal criminal statute, he seeks relief “which
this Court cannot consider.” Haley v. Tax Appraisal Dist. of Bell Cnty., No. 03-00-00179-CV,
2001 WL 23149, at *2 & n.3 (Tex. App.—Austin Jan. 11, 2001, no'pet.) (not designated
for publication). | |

For these reasons, - we mizerru]c Caldwell’s ﬁrst,. fourth, ninth, and

thirteenth issucs.

L. Constitutional Violatimﬁ

_ln lﬁs second 1ssue, which is multifarious, Caldwcll raise}s three constitutional
violations. First, he contends that the trial court abused its discretion by “ignoring the Fourth
Amendment warrants .1'cquircme-nt of probable cause also containcd in [Texas Code of Criminal
Procedure] art. 7B.052 & Scc. 9 of Tex. [BJill of [R]ights” because “[a] protective order is a
seizure under the 4th Amendment when that seizure denies a protected right or possession, as
this order does.” See U.S. Const. amend. IV. Second, he contends that the trial court “orders
also vi()laté the 1st Amendment freedom to associate with [his] child, protected under Article 4
and the 14th Amendment as a fundamental right.” See U.S. Const. amend. XIV. And third, he
contends that the “orders violate the 2nd Amendment and Sec. 23 of the bill of rights since the
right is not ‘regulated’ by the criminal restraining order, but absolutely denied at all times and

places.” See U.S. Const. amend. II; Tex. Const. art. I, § 23. Caldwell offers no casclaw or
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authority other than a general reference to the United States or Texas Constitutions in support of
his claims.

Coﬁc]usory_assenjons of conlstitut.ional violations unstipported by citations to
relevant authorities, as here, are inadequately briefed. See Tex. R App. P. 38.1(1) (“The brief
must contain a clear énd concise argument for the contentions madc, with appropriate citations to

_ authorities and to the record.”); see ulso Garza v. Dr. VReddy"s Labvs, No. 03-22-00170-CV, -
2023 WL 5622078, af *2 (Tex. App.—Austin Aug. 31, 2023, no pet.) (_111(-:ﬁ]. op.) (“Garza in his
appellate bricﬁﬁg variously asserts First Amendment rights and fair-trial rights, but he does not.
suppo.l‘tkhis aéséﬁiqns with citatibné to‘re]ev‘ant authoriﬁes. ‘-Thésc algguments aré therefore
| inadequatcly briefed.”); Vazquez v. Bailey, No. (_)3-22-(.)0290-CV, 2024 WL I774857,vat *6 (Tex.
App.—Austin - Apr. 25, 2024, no pet) (mem. op.) (“Father. .. lias failed to provide any
- meaningful analysis or cite relevant authority beyond a reference to the Texas CO]]Stitllti()l].';’);
Quested v. City of Houston, 440 S.W.3d 275, 283 n.15 (Tex. App.—Houston [14th Dist.] 2014,
no pet.) (“[Apbe]iant] does not, however, develop this argument beyond stating the proposiﬁon
and citing the United States and Texas Constitutions. This issue is thercfore inadequately
briefed.”); Canton-Carter v. Baylor Coll. of Med., 271 S.W.3d 928, 931 (Tex. App.———Hohs_ton
[14th Dist.j 2008, no i)et.) (noting that failure to “provide substantive analysis of the legal issues
presented results in waiver of the complaint”). We may not place ourselves in the role of
Cdldwe-ll’s advocate and attempt to identify and e‘xp]ain an alleged error on his behalf.
See Vaictd vz v. Avitia, 238 S.W.3d 843, 845 (Tex. App.—El Paso 2007, no pet.) .(“An appellate
court has no duty—or even right—to perform an independent review of the record and applicable

law to determine whether there was error” and to do so, “even on behalf of a pro se



appellant, . . . would be [to] abandon[] our role as neutral adjudicators.” (internal citation

omitted)). Caldwell’s second issue is therefore waived, and we overrule it.

1V.  Article 7B.003(c) & Evidentiary Sufficiency

A tﬁa] court mu.sf grant a protective order if it determines that there are reasdnab]e
grounds to believe that the app]icant was the victim of sta]kino.‘ See Tex.-Code Crim. Proc.
“art. 7B.003(b). The Code does not define 1easonab]e grounds,” but, | addressing chapter 7B’s "
~ substantively 1_dent1cal predecessor, we have pl ev1ous]y determined that “{t]he burden of
proof necessary for. issuance of a Chaptelb 7A protective order is pr epondel ance of the
evidence.” Nela;z v Robem 03- 19 00840 CV, 2021 WL 5312489, at *5 (Tex. App. —Austm
Nov. 12, 2021, no pet.) (mem. op.) (citing Webb v. Schlagal, 530 S.W.3d 793, 803 (Tex. App.—
Eastland 20]7 no pet.) (holding that “[a]ftcx a review of the 1ec01d and coumzant of the ]owc1
‘preponderance of t.he evidence’ standard of proof for a civil case,” there was some evidence that
respondent engaocd in knowing bchav101 constituting stalkmg, which provided reasonable
gr ounds t01 tna] coun to issue protective 01del)) c/ Roper v. Jollsze 493 S.W.3d 624, 638 (Tcx
App.—Dallas 20]5,_ pet. denied) (concluding that “the tl'adltlol?al standard of proof by a
prcponderapé-c of the evidence app]jes” to ’fami]y-violén.ce protective orders and rejecting
c]ear-and-conv.incing standard).

We consider Caldwell’s tenth and twelfth 1s§ue§. together as challenges to the
sufficiency of the evidence supporting the lifetime protective order. In his tenth issue, Caldwell
contends that the trial court abused its discretion by concluding that reasonable grounds existed
to believe that Zimmerman was a victim of stalking. More specifically, he argues that the court

applied the wrong burden of proof in finding the existence of reasonable grounds.
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In his twelfth claim, Caldwell contends that the trial court “abused its discretion
by ruling as a matter-of fact and law that mere presence ‘being there,” without more, is enough to
constitute felony stalking.” He explains that jle “did not trespass nbr do any act besides being
which would harass, so no crime occurred nor frankly was alleged. As such, [he] was not
stalking [Zi.mmcnnan]v."’

we review a trial court’s decision to grant or deny a protective order under
chapter 7B of the Tcgas Code of Criminal ‘Proéedurc for legal and factué] sufficiency of the
evidence. State fo; I"i’()t. of P.B. v. V.T., 575 S.W.3d 921, 924 (_Téx.. Aﬁp.—Austin 2019, no
pet.). Wi]@ﬂ coﬁducﬁng a ].ega]-stlfﬁéielncy review, we consider the evidcllée in the light most
favorable to the challenged ‘ﬁnding and indulge e\lél'y rcasonable inference that wou]d support it.
Cirv of Keller v Wilson, 168 S.W.3d 802.,’ 822, 827 (Tex. 2005). To prevail, an appellant
must show fhafno more than a scintilla éf evidence supports a ﬁ_milvingvon which the opponcﬁt
had the burden of proof. See Waste Mgmt. of Tex., Inc. v. Texus Disposal Sys. Landfill, Inc.,
434 S.W.3d ]42, 156-57 (Tex. 2014); City of Keller, 168 S.W.3d at 826. More than a scintilla‘of
evidence cxists to éuppon a ﬁﬁding when the cvidence enables reasonable and fair-minded
pcép]e to différ in their conclusions. Gharda USA, Inc. v. Corztrbl Sols., Inc., 464 S.W.3d 338,
347 (Tex. 2015). | | |

‘When conducting. a factual-sufficiency review, we consider all the 1'ec-01'vd
evidence and set aside the trial court’s order only if the evidence is s;) weak as to make the order
clearly wrong and manifestly unjust. See Cain v. Bain, 709 S.W.2d 175, 176 (Tex. 1986). We
defer to the fact finder’s implicit determinations of credibility and weight to be given to the

evidence. See Golden Eagle Archery, Inc. v. Jackson, 116 S.W.3d 757, 761 (Tex. 2003).
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Under either standard, we may not substitute our judgment for that of the trier of
fact when the evidence falls within the zone of reasonable disagreement, and the trier of fact is
the sole judge of the credibility of the witnesses and the weight to be gi‘ven to their testimony.
See Cin' of Keller, 168 S.W.3d at 816-17, 819-20, 822 (legal sufficiency); Golden Eagle
'. - Archery, 116 S.W.3d at 761 (factual sufficiency).
| Although article 7B.003(c) provides that a conviction of or placecment on deferred
adjudication for certﬁaiﬁ fami]&-violcncc offenses is sufficient to constitute “1;easonablc- grounds,”
such a judgmpnt is._ino't. nécessa;y to support a ﬁnding of reasonable grotﬁids. See Tex. Code
Crim. I"roc.. art. 7B.003(c); Morales v.b A. D W._, No. 02—23;00:07.3-C-V, 2024 WL 482862, at *4
(Tex. App.—Fort Worth Feb. 8, 2024, no pet. h.) (mem. op.) (“[A] family‘v_iolen.ce conviction is
not a prercquisite‘ to the entry of a Chaptér 7B protective order.”).

In relevant part, stalking is defined in section 42.072 (sf the Texas Penal Code:

(a) A person commits an offcnse if the person, on morc than one occasion and
pursuant to the same scheme or course of conduct that is directed specifically at
another person, knowingly engages in conduct that:

(1) constitutes an offense under Section 42.07 [Harassment], or that the actor
knows or reasonably should know the other person will regard as threatening:

(A) bodily injury or death for the other person;

(B) bodily injury or death for a member of the other person’s family or
- household[; or] . . .- '

(C) that an offense will be committed against the other person’s property;

(2) causes the other person [or] a member of the other person’s family or
household . . . to be placed in fear of bodily injury or in fear that an offense
will be committed against the other person’s property, or to feel harassed,
annoyed, alarmed, abused, tormented, embarrassed, or offended; and

(3) would causc a reasonable person to:



(A) fear bodily injury or death for himself or herself;

(B) fear bodily injury or death for a member of the person’s family or
household[;] . . .

(C) fear that an offense will be committed against the person’s property; or

(D) feel hérassed, annoyed, alarmed, ébused, tormented, embarrassed,

or offended.

Tex. Penal Code § 42.072; see id. § 6.03([)) (stating that “person acts knowingly, or with
knowledge,” with 1‘e§pecf to nature of conduqt or to circumstances surrounding conduct when he
is aware of nature of conduct or that circumstaﬁces exist).

A person commits the offense of harassment if, with intent to harass, annoy,
alarm, abuse, torment, or embarrass another, he, among other things, sends repeated electronic
communications in a manner reasonably likely to harass, annoy, alarm, abuse, torment, »
embarrass, or offend another. Id. § 42.07(a)(7). “Electronic communication” includes “a
communication iﬁitiated through the use of electronic niail, instant message, network call, [or] a
cellular or other type of telephone.” /d. § 42.07(b)(1).

Despite the Modification Order’s prohibitions against Caldwell communicating
by phone with Zinnnerman or coming within 300 feet of her house in Williamson County, the
evidence presented at the protective-order hearing showed that he left j]el' three voicemails and
came near her house at least four times from June 3, 2022, to June 5, 2022. Indeed, Caldwell
testified that on arriving in Round Rock, he rented an Airbnb approximately half a mile, or three
blocks, from the house. On the moring of June 3rd, he sat in a driveway across the street from
Zimmerman’s house for almost 15 minutes before walking away. Later that day, he pitched a
tent in the street in front of the house and sat in it for approximately 30 minutes before police

arrived. The following day, he again approached the house on foot and walked in circles in the
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street for around 10 minutes before officers once more arrived. On June 5th, he called and asked
Child to meet him at the street corner. Zimmerman’s husband went outside and saw Caldwell at
“the vtop of the st.l'eef.” Caldwell had once told Child on a call overheard bvaimmennan that
k.idnapping Child was axé option. During the hearing, Caldwe.]l testified that he intended to move
| ~ to the Austin arca for a h_ew job.
Zimmerman testified that Caldwell drove a white car, and 'suwci]]a_ncc video from
" June 3rd showed som'cohc in a white car pull into thc driveway in which he had sat and appear to
bend toward the’grétmd. v Video from approximately 3:00 a.m. on June 4th depicted a wilite car
stop in ‘thc. 1;0ad near _hCr house with its haZardb lights activated. “The car pulled forward and
stopped directly in front of the house before accelerating as another vehicle approached from
behind. The whité car then made a U-tum énd drove away in the direction from which it had
come. Zinnnm‘ﬁuan testified that she recognized the car in both videds as Cé]dwell’s. The t]'ja]
judge, however, cxplained that he was “not going to consider the c%u"’ because he could not see
who was driving and “aid not hear testimony that ‘I could see the driver.””

Ca]dwé]l previously violated the Modification Order in 201 8 when, after going to
a i)ub]ic ]ibralybto sec Child, hé drove to Zimmerman’s house and was issued a criminal trespass
warning. Zimmennanr_tés'tiﬁed that he “continucs_ﬂ to claim that the order is im)a]id and continues
to violate it.” She also testificd that his actions were “very crratic and harassing”; that they made
her and Chil]d afraid to leave their house; that she. vfe]t. “[s]ca.red, terrified, harassed, [and]
alarmed”; and that she was scared for her and Child’s safety and believed that Caldwell might
hurt them. Officer Rizzo, who responded to Zimmerman’s house m June 2022, testiﬁed that she
had been terrified and that her hands trembled, her “carotid artery was almost popping out of her

neck,” and her eyes were “wide with fear and tears.”
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Viewing the evidence under the applicable standards of review, we conclude that
the evidence is legally and factually sufficient to support thé trial court’s finding that reasonable
grounds existed to bé]ievef that Zimmerman wés the victim of stalking. See Tex. Code Crim.
Proc. art. 7B.003(b); Cin- of Keller, 168 S.W.3d at 819-20, 822; Golden Euagle ,41';:lrerj’,
‘ 116 S.W;3d at 761; Cain, 709 S.W.2d at 176. The evidence constituted 17ca$onable grounds to
‘Dbelieve that #Ca]dwc']] on more than one occasion and pufsuant to the same scheme or course of
'conduct that was di]‘cc.tcd specifically at Zil]lll]élflilall, knowingly engagc‘a.d' in.conduct that
constitut@ ‘harass.m‘cnt; that he shQuld have khowﬁ she would regard as threatening, and which
placed h.er ili fear of bodily injury forbbotl.l‘hcr:and Child; and fhat causc_:d Zimmerman, aﬁd
would cause a reasonable person to feel harassed, annoyed, alarmed, abused, tormented,
cmbarrassed, or offende_d. See Tex. Code Crim. Proc. art. 7B.003(b); Tcﬁ. Penal Code § 42.072.

Thus, we overrule Caldwell’s tenth and twelfth issues.

V. Dufati'on & Modification of Pfotect_ive Order
| ln his elcventh.iésue, Céldv;/ell contends thét the trial court “abused its discretion
by imposing lifetime criminal penaltics cquivalent to felony parole not aﬁthor_ized by [Texas
. Code of Crim_i_lial 'Proccdure] art. 7B.007( é-l) and (b-1).” He further argues that “the order omits
the possibility of later amcndmenﬂwhich if coﬁtemp]ated, would require instead that the order
bea tc'm}.x')raryv order with a rule nfsi, not a lifetime order.”
As discussed above, a chapter 7B protective order is not a criminal conviction and
does not imposc a punishment for past conduct. See Goldstein, 690 S.W.3d at 291-92.
Morcover, article 7B.007(a) provides that an order “may be cffective for the duration of the lives

of the offender and victim or for any shorter period stated in the order.” Tex. Code Crim. Proc.
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-art. 7B.007(a). Consequently, the trial court had authority to enter a lifetime protective order in
this case. Am'c]el 7B.007(a-1), which is inapplicable to Caldwell, requifes that the trial court
enter a lifetime p)'oteétive order when an offender has been convicted of or placed on deferred
aq’jmﬁcatioh, fbl_' an offense listed in article 7B.001(a)(1).
| Caldwell’s argument regarding thc.- vo.rder’s immutability is ‘b_oith inadequately
bricfed and incorrcct.‘ Cf Tex. R. App. P. 38.1(i). Article 7B.007(b) allows for an adult victim
'.of an offense listed in ar‘ti'cleb 7B.001(a)(1) or the ])é]:é))t or guardian of a mi’ncﬁ‘ victim to “file at

~ any time an applicétjon with the court to rescind the protective order.’f Fiu*ther, “[o]n the motion

“of any p-a'l“tv.y, t_h?: éoﬁrt_, after notice .and hcari‘ng_ may modify an existing protective (;l'dél‘ to
exclude any itCll.]] included in the order or include any item that could have been included in the
order.” Tex. Fam. Code § 87.001; see also Tex. Code Crim. Proc. art. 7B.008 (explaiming that
title 4 of Family "Codc,. including section _87 001,‘ applies to chaptcrv7l.3 ‘protective orders except
as otherwise prévided). Thus; although u1.1dc1' article 7B.007(b-1)—which bars a parent who is
the alleged off(:nder' subject to the pro}teCt’ibve order from filing an appliéation to 1‘cséi11df
Caldwell .may not ﬁ]c.such a mot.i6n, the lifetime protective order in this case is subject to both

amendment and rescission.. We overrule Caldwell’s eleventh issue.

V1. Consoli(.i_atiovn

| ~In his fourteenth i.s_;.svu<-:,' Caldwell contends fhat-thc trial court “abused its
discretion by refusing to consolidate caseé with 09-3577-FC4 [the suit to modify the parent-child
-relationship] in order to allow simultancous modification of the visitation order and any
protective order.” He argues that the protective order “severs [his] standing to apply for a

modification that will allow visitation”; that the State “was not a necessary nor proper party to



this suit, in the absence of probable cause of any crime”; and that the parties and subject matter
of the two causes are “inseparably intertwined.”

Rule 174(a), which governs consolidation of actions, provides:

When actions involving a common question of law or fact are pending before the
court, it may order a joint hearing or trial of any or all the matters in issue in the
actions; it may order all the actions consolidated; and it may make such orders
concerning proceedings therein as may tend to avoid unnecessary costs or delay.

‘Tex. R. Civ. P. 174(a).
| “Précedﬁraimatters, such as jvoinde_r vand the cqnso]jdation of claims, are left to
the discretion of tlie .tria]f court, whose rulings will not be .overtumebd, absent an abuse of
~ discretion,” which occurs when the trial court acts “without reference to any guiding rules and
 principles.” Bennett v. Grant, 525 S.W.3d 642, 653 (Tex. 2017). Under Rule 174, “[a] trial
court has br(;ad.- discretion to consolidate cases ‘th;at relate to substantially the same
transaction, occurrence, subject matter, or question’ ‘such that t].le evidence “will be material,
relevant, _aﬁd admissible in each case.”” 'B.D. v. Texas .Dep 't (gf"Fa}il. & Protective Servs.,
~ No. 03-20-00118-CV, 2020 WL 5].00641, at *11 (Tex. App.—Austin Aug. 28, 2020, pet.
denied) (mem. op.) (qﬁoting In-re Gulf Coast Bus. Dev. Corp., 247 S.W.'3d 787, 794 (Tex.
App.——I.)a.I].as 2008, oi'ig. proceedihg)’). In ruling on a motion to conso.]idéte, “[t]he trial court
should balance judicial cconomy and convenience against ‘the risk of an unfair outcome bebausc
of precjudice or jury conﬁlsion; and should not consolidate if it will prejudice the complaining
party.” Id. (quoting Gulf Coast, 247 S.W.3d at 794-95).

The trial judge cxplained his rcasoning when denying Caldwell’s motion

to consolidate:
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I have already issued an order. I am not going to consolidate the order with what
may be a new case. That Judge may choose to look at that order. That Judge may
look at that order and want to change custody, I don’t know. But I’'m not going to
consolidate this case with that, interest of the child versus did stalking occur.

It’s a different matter, plus just mechanically it is an order already issued, whereas

apparently the other is an attempt to modify custody. I’'m not going to consolidate
these cases. 1don’t think you met the standard for that, and so, I’'m not going to.

The State argued that the parties to the..t.wo causcs were also dift‘d‘ent—the State
~ was not a party to the suit to modify the parent-child relationship, andeimmem]van was not a
- party to the protective-order proceeding because the State had filed the application on her behalf.
Despite Ca.]dwei]’s protestation, the trial judge determined that th_e custody suit did not fall
within the scope of his‘appoint.ment and, when Céldwel] asserted that the pi‘otective order was
not in Chi]d’s.best interest, résponded that there was a ;‘[b]ig difference” between proceedings
under chapter 153 of the Texas Family Code, which provides that “[t]he best interest of the child
shall always Be ‘the primary considerétion of the court in determining the issues of
conservatorship and _possession_ of and access to the chil_d,”_a.nd chép_te_r 7B protective-order
proceedings. Tex. Fam. Code § 153.002.

The State is correct that the parties in the two causes are different. Moreover, the
purpose of chapter 7B protective orders is not to determine conservatorship, possession, or
access, but to protect victims of various criminal offenses, including stalking. See Netaji,
2021 WL 531'248‘9, at *14. Chapter 7B is therefore not concerned with the best interest of the
child but rather “whether there are reasonable grounds to believe that the applicant is the victim
of sexual assault or abuse, indecent assault, stalking, or trafﬁcking.” Co)npare Tex. Fam. Code
§ 153.002, with Tex. Code Crim. Proc. art. 7B.003(a). In addition to t.he'c-auses’ different parties

and subject matter, the trial judge noted that he was not familiar with the custody case and that
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the protective-order proceeding would no longer be pending once he ruled on the Omnibus

Motion. See Tex. R. Civ. P. 174(a); ¢f. Thomas v. Oldham, 895 S.W.2d 352, 356 (Tex. 1995)

(suit ends when trial .court"s‘ plenary power exi).ires thirty days after overm]ing motion for

new trial). Thus, consolidation would not further judicial economy or conVenience. See B.D.,
2020 WL 5100641, at *11.

| For these reasons, the trial" couﬁ v did mnot abuse- its discretion by -

v‘ den_ying Ca]dwe]l.’s mo_tioh‘ to consolidatc. See_Berin’ett, 525 S.W.3d at 653. We overrule his

‘fourteenth issue.

VILL Original Hai)eas Application
| Caldwell filed in this Court an original habeas application in 'w'hich he asks that
wc vacate the lifetime protective order, M(‘)d‘iiﬁcation Order, and chatibtis Litigant Order. He
basserts that he is en.tit]éd to hab.eas relief pui‘Suanf to chapter 11 of the Texas Code of Criminal
_ Procedure. See generally Tex. C()de Crim. Proc. art. 11. |
The.ofiginal jurisdiction of t]ié Coun is set by the Texas Constitution, which‘
provides that we ;‘slla]l have such other jurisdiction, original and appellate, as may be prescribed
by law.” Tex. Const. art, V, § 6. Our original ilabeas corpus jurisdictibn is limited to cases
where a -person’é libérty is rcstraincd becéuse he or she has vio]ated.an order, judgment, or
decree in a ciQil case. See Tex. Gov't Code § 22.221(d); In re Reece, 341 S.W.3d 360, 364 n.3°
(Tex. 2011). Courts of appeals have no original habeas jurisdiction in criminal matters.
Inre Ayers, 515 S.W.3d 356 (Tex. App.—Houston [14th Dist.] 2016, no pet.); Dodson v. State,
988 S.W.2d 833, 835 (Tex. App.—San Antonto 1999, no pet.) (“The courts of appeals have no

original habeas corpus jurisdiction in criminal matters; their jurisdiction is appcllate only.”).
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Original jurisdiction to grant a writ of habeas corpus in a criminal case is vested in the Court of
Criminal Appeals, the district courts, the county courts, or a judge of those courts. Tex. Code
Crim. Proc. art. ]]..05;‘-.'s"eé Ayers, 515 SW.3d at. 356. “A writ of habeas .c01pus pursuant to
Atticle 11 of the Code of Criminal Procedure is a criminal proceeding despite its availability to
"persons not accused of cri1_n_es.” Gibson v. State, 921 S.W.2d 747, 753 (Tex. 'App.-——El Paso .
1996, pet. denicd); see Ex,. parte Rieck, 144 SW3d 510, 516 (Tex.- Cﬁm: App. '2004)
‘(_cat‘cgorizing chapterI 11 hébeas proceedings “as ‘cﬁn‘lli»na]_’ for jurisdictional purposes”).

| Because wé'lack Ol'i,gillé] habcas j.unfsdiction m criminal cases, and Caldwell does_
n»ot allege, m'u_c].i. I.é»s's show,.th,at his ]ibcﬁy 1s restraincd because h.e \}iolafed aﬁ order, judgment, .
or decree in a c_:-ivii]-cas_e‘, we ]qck jurisdiction over his application. _See Tex. Gov’'t Code
§ 22.221(d); In re Wellei-, No. 09-19-00108-CV, 2019 WL 1715967, at *1 (Tex. App.—
Beaumont Apr. ]8,-. ‘20] 9, él'ig. proéecding) (“We Iack original habeas jLﬁfiédiCtiOll to consider an
orderthat docs not inQo]ve a contemnor’s Qiolation of a previous cou1‘£ order.”). According]y,b

we dismiss Caldwell’s original application for writ of habeas corpus for want of jurisdiction.
CONCLUSION
Having overruled cach of Caldwell’s issues and dismissed his original habeas

application, we affirm the trial court’s lifetime protective order.*

Y We deny Caldwell’s pending motions for sanctions and for leave to file a second
supplemental brief. See Tex. R. App. P. 38.7.
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Edward Smith, Justice
Before Justices Baker, Kelly, and Smith" .
Affirmed in Part; Dismissed in Part

Filed: August23,2024



- Additional material
from this filing is
available in the
Clerk’s Office.



