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GREGORY D. CROSBY, a’/k/a Gregory
D. Cosby,

Petitioner - Appellant,

V. No. 25-1095

(D.C. No. 1:24-CV-01128-GPG)
A. CILLIO, Warden; FEDERAL (D. Colo.)
BUREAU OF PRISONS,

Respondents - Appellees.

ORDER AND JUDGMENT"

Before HARTZ, EID, and CARSON, Circuit Judges.

Gregory D. Crosby is a prisoner at the United States Penitentiary,
Administrative Maximum, in Florence, Colorado. On April 22, 2024, he filed a pro se
application for writ of habeas corpus under 28 U.S.C. § 2241. Such an application is
proper if the prisoner is seeking to reduce his time in custody. See Palma-Salazar v.

Davis, 677 F.3d 1031, 1037 n.2 (10th Cir. 2012). Because Crosby has proceeded pro

* After examining the briefs and appellate record, this panel has determined
unanimously that oral argument would not materially assist in the determination of this
appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore
ordered submitted without oral argument. This order and judgment is not binding
precedent, except under the doctrines of law of the case, res judicata, and collateral
estoppel. It may be cited, however, for its persuasive value consistent with
Federal Rule of Appellate Procedure 32.1 and Tenth Circuit Rule 32.1.
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se throughout this litigation, both the district court and this court must liberally
construe his pleadings. See Garrett v. Selby Connor Maddux & Janer, 425 F.3d 836,
840 (10th Cir. 2005). Doing its best to understand Crosby’s incoherent claims, the
district court interpreted them as seeking additional credits toward his sentence based
on educational programs he has completed while incarcerated. The court discerned
three possible claims. It rejected two of them under 28 U.S.C. § 2244(a) as
successive because they had already been presented to and rejected by the district
court in a prior case. As for the third claim, the court understood Crosby to be
complaining that he had not been granted credit for some of his coursework. It
rejected this claim because the record indicated that Crosby had already received the
maximum credit to which he could be entitled. Accordingly, the district court denied
the § 2241 application. Crosby appeals. Exercising jurisdiction under 28 U.S.C.

§ 1291, we affirm the district court.

Crosby is no stranger to this court. Although we count this as his nineteenth
appeal, see Crosby v. Admax, No. 21-1437, 2022 WL 971872, at *1 (10th Cir. Mar.
31, 2022) (noting that Mr. Crosby “has previously filed 17 appeals before us™), his
opening brief asserts that he “has over 47 previous cases in this Circuit.” Aplt. Br. at
3. (The government’s brief catalogues five previous appeals related to this one.)
Nevertheless, he has not learned much from the experience. Interpreting his brief as
liberally as reasonably possible, we can unearth no rebuttal to the district court’s
analysis or conclusions other than Crosby’s bare assertion that the court erred. He has

therefore waived any such claim on appeal. See Garrett, 425 F.3d at 841. Crosby’s
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appellate brief does repeatedly assert that he has been denied due process; but even if
that issue has been preserved, he does not provide any factual allegations that might
support the claim. We therefore have no choice but to uphold the rulings below.

We AFFIRM the judgment of the district court, DENY Mr. Crosby’s motion
to proceed in forma pauperis, and GRANT the government’s motion to supplement

the record.

Entered for the Court

Harris L Hartz
Circuit Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-01128-GPG

GREGORY D. CROSBY, aka Gregory D. Cosby, )
. Applicant, 'ﬁ‘fz’” 2 s
V.

A. CILLIO, Warden, and
FEDERAL BUREAU OF PRISONS,

Respondents.

ORDER DENYING AMENDED APPLICATION FOR WRIT OF HABEAS CORPUS

This matter is before the Court on the Amended Application for a Writ of Habeas Corpus
Pursuant to 28 U.S.C. § 2241 (“Amended Application”) (D. 18 & D. 19) filed pro se by Applicant
Gregory D. Crosby on July 12, 2024. On August 16, 2024, Respondents filed a Response to the
Amended Application (D. 22). On August 30, 2024, Mr. Crosby filed a Reply (D. 23). On
December 23, 2024, Mr. Crosby filed a Motion to Correct/Amend/Modify (D. 25). Respondents
filed a Response to Mr. Crosby’s Motion to Correct/Amend/Modify (D. 26), arguing that the
motion should be denied. After réviewing the pértinent portions of the record in this action, the
Court has determined that the Motion to Correct/Amend/Modify and the Amended Application -
will be denied.

I. Standards of Review

The Court must construe Mr. Crosby’s filings liberally because he is not represented by an

attorney. See Haines v. Kerner, 404 U.S. 519, 520-21 (1972) (per curiam); Hall v. Bellmon, 935
1

ﬂﬂuﬁmaﬁ'” | &J-
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F.2d 1106, 1110 (10" Cir. 1991). However, the Court shotild not be an advocate for.a pro se
litigant. See Hall, 935 F.2d at 1110.

- - An application for a writ of habeas corpus bursuant to 28 U.S.C. § 2241 “is an attack by a
person in custody upon the legality of that custody, and . . . the traditional function of the writ is
to secure releaée from illegal custody.” Preiser v. Rodriguez, 411 U.S. 475, 484 (1973); see also
Mclntosh v. U.S.. Parole Comm’n; 115 F‘.b3d‘80'9,_811« (10th Cir. 1997). Habeas corpus relief is
warranted.only if Mr. Crosby “is in cus'tody;—,in; violation of the Constitution or laws or treaties of
the United States.” 28 U.S.C. §2241(c)(3). “[TIhe types of claims cognizablé under § 2341 are
those in which an individual seeks either immediate release from, or a shortened period of, physical
imprisonment, i.-e.,»piacement on parole or in a parole-like custodial setting, or immediate release
from, or a shortened period of, custody altogether.” Palma-Salazar v. Davis, 677 F.3d 1031, 1037
n:.2 (10th-Cir, 20122 (citagions omitted). Applicant bears the burden to demonstrate he is entitled
to relief. See Gayton-v. Romero, 503 F. App’x 5_62-;564 (10th Cir. 2012) (denying certificate of
appealability be.c‘ause;petitiohep failed to- meet his “burden of proof of clearly showing or stating
how his sentence has been calculated. by prison authorities; what particular calculatibn_s he asserts
are erroneous, and'the reason arid or-authority for his.assertions”) (internal quotation marks and

cizationiomitted){-Espinoza v: Sa 01, 558 1 .3d:83, 89 Plst Cir. 2009) (“[T]he burden of proof under

§ 2241 is on'the prisoner.?).

Lo o DISCusSiOn, 5. f . Tl e Sas el moe T e

.« 1Mr.Crosby-is a prisoner.in the custody.of the Federal Bureau.of Prisons (“BOP”), currently
incarcerated at Florence ADMAX Penitentiary in Florence, Colorado. He initiated this action on

April 22, 2024, by filing pro se an Application for Writ of Habeas Corpus Pursuant to 28.U.S.C.
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§ 2241‘, (D. 1). On June 10,2024, Magistrate Judge Scott T. Varholak ordered Respondents to file
a Preliminary Response- limited .to addressing the affirmative defenseé of exhaustion of
administrative remedies. (D..9). On July' 1, 2024, Respondents filed a Preliminary Response
indicating that they did not wish to raise the affirmative defense of exhaustion of administrative
remedies as,to Applicant’s claims. (D. 13). On July 3, 2024, the Court ordered Respondents to
show cause why the Application should not be_granted. (D.-14). On July 12, 2024, without
receiving leave from the Court, Mr. Crosby filed an Amended Applicatioh«:(D. 18 & D. 19).
Respondents filed a Response (B 22), and M. Gros'byuﬁled«'a»Reply«.{D;-zB);_\ W
A.Amended Application -+ . .o el

.- The. Amended Application is difficult to understand. Liberally construing his Amended
Application, Mr. Crosby alleges that he _is'.conc_ern_ed that the BOP is.not correctly and accurately
calculating time credits for education programs he has taken: (D. 19 at 4). Specifically, he states:
“Petitioner will also.alleged [sic] he doesn’t.dispute time ctedit has been-given. His concerns deal
with are they all be_inrg_calculate [sic] correctly and accurate [sic].” (Id.). Herdlso argues that he has

not received, the. “appropriate assessment -classification” nder the Act .in vio:lation of “due
AT
process.’ (Id at 5) Mr. Crosby ma1ntams that because his class1ﬂcat1on is not correct, he is not

; ". -,e’
I VS B B A N

recelvmg proper cred1t; (ld.at 3) H..z also argues that he has completed programs although not

g P . » R% L t';ll _"'r

EBRR programs under the Flrst Step Act (“FSA”) that were not properly recorded in h1s program

1

review conducted by hlS case manager (Id) Fmally, Mr Crosby makes varxous statements

R

regardmg h1s place of conﬁnement (Id at 4 6) Whrle he states that he is “not saylng he [1s] entltled

o
7, .

to a transfer ” he argues that “the F SA Act [s1c] doesn t do what it [31c] suppose [s1c] to do on the

N

IS LA BTl K - ) BEERE TR

transfer 1ssue » (Id at 4) )

. * .
v LT N L A ;
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. B.Respondents’ Response

In their Response, Respondents construe the A'mevnded'Applicat'ion' as asserting the

high recidivism” under the First Step Act he has not received a proper- classification hearing.(D.

; (see also D 26 at'l 2) Ac¢cording to Respondents, the Amended Apﬁlxcatlon is successive

aﬁd abusxve because in a previous habeas action Mr Crosby brought nearly identical claims as the
first and second claims in this action; and he could and should have brought his third claim in the
previous habeas actiov@% 22 at4 & 6‘-7) : -S'péciﬁ-‘éh]ly,"RéS';Sendénts"';’argue that Mr. Crosby’s
previous habeas % Coshy: v @illib; N@*‘QZ*-*’&V B3 H YLEPEH DT Go ﬁ‘)‘(“‘the prévious action”),

which was initiated : ecember 1,2022, brought the same-claims regarding ptogramming ¢redits
under the First Step Act and his place of confinement, as. the claits he'is asserting in the instant
action. (See D: 22 at 4): ‘As to the fitst claim, Respondents note that in the Amended Application
in the instant action, Mr. Crosby alleges that:the BOP did not accurately provide him ¢redit for the®
following programs: logistics, food services, recreation, Anger Management, Crirnifial Thirking,
and Mindfulhess: (D:22 at 7 (citing D 19 ati213))."Respondents-argue that in: his priot action; Mr.
Crosby alleged that he was denied credit for courses, including Anger Management, Mindfulness,

and Criminal Thinking. (Jd (citing Cosby v. Cillio, No. 22-cv-03119-GPG, “Di=16" at 5)):
Respohdents-also note that the'administrative remedy-uséd to exhaust-administrative remedies for
the claims iri'the instant action is the sanie:administrative remedy used to exhaust administrative

remedies in the previous action.(D: 22'at 7). i ¢ B ST T

phacontinvedo “assess Him 2
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As to the second claim in the Amended Application in the-instant action, which alleges that
the BOP has not taken the proper steps to transfer him to a federal prison. ¢loser to his homé,
Respondents argue that he raised a nearly identical claim in his previous action. (Id. at 8). -

Finally, as to Mr. Crosby’s third clarm, regarding proper classification, Respondents argue

that Mr. Crosby could and should have brought such a claim.in the previous action, and* thererore
DZ fy@é’frb‘ic

In his. Reply Mr. \,rosb_y s ates that “[t]he matter before this Court deal [sic] with thg~

it is an abuse of the writ. (/d. at 8-9). L

- C. Mr. Crosby’s Reply

Respondents not logging proper cla551ﬁcation document on .the petitioner programi review or not
putting: the correct/accurate informatfion.'”.:(D;-23 at 12). -Mr.’ Crosby states that his Amended
Application asserts-the following claims:- R o ST R
- 1. That he take [sic]} FSA class [sic] and they are fiot credit [sic] proberlyj =
.20 His Unit Gase Mgr. D. English doesn’t have 'the correct information;’ B e
v+ 3. -The Unit Team continue [sic] to keep his recidivism: ata hi‘ghi Tevel; |

'4. That the FSA is vaguing [si¢] ambiguous arid doest’t dowhat:it [Sic] Suspose
[sw] to do [and]

= < H .
v 3 L S AL

5. He also took EBBR programmmg and not gettmg [s1c] the proper credit whether
s b if they FSA or not. Tt sic] pdrt-of the Unit Team-and Inmate Prograim Review[]
See P.S. 5321 .09 Unit Mgt/ Inmate Program Revrew date 4 8- 24

N , . «
.. ys:':‘t--. RV 5 . i '1', - f . ¢

(D 23 at 3) Mr. Crosby argues that hrs clalms in thlS action are not the same as were ra1sed in the

T e ade R TS ..~ o ISR A Y oo
Ve DR

prevrous actlon (Id ) He alleges that in the current habeas actlon he is arguing that the Unit Team

S O I T E T B S EPHIU NS

is not consndermg the correct mformatron at hlS program rev1ew (Id ). Accordmg to Mr. Crosby,
T St g Vi s . . AV {" . \', Lo d -'. 1
such a claim was not ralsed in hlS previous action. (Id) As to whether the current claim is an abuse

..! Ty, L L

of the writ because it could and should have been raised in his previous habeas action, Mr. CroSby

5
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makes non-sensical argiments. (/d.). He states that in the prévious action, the Court alleged that
Mr. Crosby did not make a timely appeal. (Id. at 5-6). Mr. Crosby then states that “[r]égardless
[of] how many times [he has] ﬁled'hébeas' [actions]'its [si¢] because of theigoverriment on [sic]
malicious and egregious acts or not doing their jobs:"" '('Id. at 6).
III.- Analysis
The first challenge for the Court is to-decipher the é*act'clafimé Mr?Crosby is ‘4sseftirig.
To the extent that Mr. Crosby is chél’lenging that the BOP is not properly applying federal time
ctedits under the FSA and that the BOP is denying Rirn the thcentive to tidfisfer hirmi to an institution
closer to his residerice, the Cotiit agrees with the Respondents that such claims aré successive. In’
the ‘previcus action, ‘Mr. Crosby alleged'that he was being -denied time credits, which he was
entitled to-under the First Step Act!See Cosby; No. 22-cv-03119 at'D. 10 at 4. He also disclissed
that the BOP should transfer him to a different BOP facility that is closer to his ‘primary residence;
cwevet, he also stated that he understood such trarisfer request could not be reviewed by ‘any
couxt, 5o-he was not'asserting a claim seéking such 4 'transfer. Id at D. 10 4t 13-15. On Décember
5, 2023, this Court denied Mr. Crosby’s previous habeas application. See id.‘at D.’ 36" (Order
Denying Application for Writ of Habeas Corpus). Thé Coirt'determined ihét'Mr'.'?@'rd's‘ﬂyéwﬁ'é";not'
eligible i Have tirrie crédits he eained wnider thie Act appliedto his sentenice. Se¢-id Filther, t6 the
extent Mr. Crosby was asserting a habeas claini‘that h&'shduld bé transferréd-to’a different féféi'lift};;'
thé Coutt denied the clai; noting:that the First Step-Act specifically prectidés judicial review of
an inmate’s place of ¢onfinement-and, further, a claim réquesting transfér to & differént fedéral
faility-is not a-cognizable habeas ‘claim. See-id ™~ +# © . F el e

[P
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Pq'risuant to 28 US.C. § 224f1(a),-the Court, need not entertain an application for a writ of
habeas corpus pursuant to.§ 2241 “if it appears that the legality of such detention has been
determined by a judge or court o;f;‘tlg;e United States on a prior application .for a writ of habeas
corpus, except as provide'd in section 2255.” Thus, to.the extent that Mr. Crosby is asserting claims
arguing that the BOP is not properly applying federal time credits under the FSA and that the BOP

is denying him the incentive to transfer him to an institution closer tq his residence, the claims are

depied as successive., I S T T o
) »5%";6 Tl [t oo t . ¢ -~ . )
: \}\0’\%‘ _Respondents construe-Mr. Crosby!s .third:,glai; as arguing that the BOP has denied Him

due process because he has not received .a proper classification hearing under the FSA and,
L

therefore, he has continued to. be assessed as, high recidivism. (D. 22 at 8:9). Respondents argue

that this claim is abusive because Mr. Crosby could .and. should have raised the_claim; in-his.

previous action. (Id.). The Court disagrees. In his Amended Application in this action, Mr. Crosby y

[ 4

r4

references a program review date of April 19, 2024 (see D. 19 at 3), and in his Reply.he references

a rprggram review date of April 8, 2024 (see D. 23 at 3). Wh@ﬂw the April 2024

e ot et .
program review.occurred on April 8™ or Aprjl 19" of 2024; however, in either case, these program

-

~

review dates occurred after the previous action was decided on December 5,-2023. Therefore, if

e

there is a ¢ognizant habeas claim’ relating. to a. program reyiew; that oecurred- in April'2024; Mr:;

osby-could-not have raised such a claim.in his.previous habeas action: . ., « 1. > "o

- . - Althqugh; his claims are not entirely:clear, the. Court liberally-constryes: Mr. Grosbyto be:
arguing that because his Unit Team.is.not considering all of his completed classes in his program.

30

Crosby could be assessed at a lower recidivism level, which would allow him to have his FSA
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titme credits applied. Howevér, to the extent Mr. Crosby is a{-rgu—ifnig' that if his completed classes/
programs were considered during his program review; the®duration of his ‘seriténce might be less,
the Court is not persuaded. "+ SRR

Under the FSA; an eligible inmate may eain time credits irrespective of his recidivism risk.
See 18 U.S:C. § 3624(g) and 28 C.FR. §'523.42. However, only inmates With low and minimum
recidivism risk scores may have these earned credits applied'to their ‘prerelease custody or early
transfer to supervised released. Id.; also se¢ 18-US.C. § 3624(g); 28 C.F.R. § 523.44(c)(1) and
(d)(1). An inmate’s recidiVism risk scoré is calculated by using the “Prisonér Assessment Tool
Targeting Estimated Risk and Needs” (“PATTERN®) based ofy conisiderations such as the inmate’s
age, severity of ‘current offense, history of violericé, programs completed, and other factors. See

generally 2023 Review and Revalidation of the First Step Act Risk Assessment Tool, DOJ, Office

of i Justice : Programs, National - Institute; - of - Justice - (August -'2024)’,5 available = at

https:/www.ojp.gov/pdffiles1/nij/309264:pdf (last’ " visited-. Feb. 26, "2025);< see also

https://www.bop.gov/inmates/fsa/docs/male_patterr_form.pdf (last visited Feb. 26, 2025) (“Male
PATTERN Risk Scoring’). The BOP ¢alculates a prisoner’s PATTERN score as two separate
scofek: the. inmate’s risk 6f re-offending in general and the inmate’s risk of re-offending with' an
actof violence. Sée Male PATTERN 'Risk’Storirig.“Thesé scor'es determirie ' whéthet dft inmiate is
il 2l minimame, low-, mediurh-,” Lot hightrisk- category - for' ! ré-offerditig:> See

hitps://wiww.bop.govinmates/fa/docs/fsa_cit *points’pdf(last visited: Feb:"26, 2025): Iiirnates.

with high of mediumPATTERN scores donotqualify to autorhatically have Federal Time Credits
(“FTCs”) applied toward early transfer tc”prereledse ’custody and/or supervised elease. See 18

U:S.C. § 3624(g) and 28 C.FR.§523.44(d). - & 04w moui v oo n


ps://Www.bop.gov/inrriates/fsa/docs/male
https://wWw.bdbi%25c2%25a3iOv/ii!imates/fs'a/docs/fsa_cuf'pdintsfpdf
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| ,In Mr. Crosby’s previous.action, the BOP attached Mr. Crosby’s PATTERN worksheet

summary, as of April 27,2023, showing that he was assigned a high-risk category for reoffending.

See Cosby, 22-cv-03119-GPG, at D. 32-2 at 34. In the PATTERN worksheet summary, Mr. Crosby

violent score. based on the_ number of programs he completed, which was, r_eported as fifty-four.

-~

\
See id. Based on the most recent Male PATTERN Klsk bcormg, this is the maximum deduction

—

of pomts allowed based on_programs completed.. See Male PATTERN RlSk Scormg, see also

Cosby, 22-cv-031 19-GPG at D, 32-2 at 38. In the Male PATTERN Risk Scoring, if an in;mate has

completed ten (10) Or more programs, he receives a deduction of TWelve, points 10 1S CENeralscore

e et

and a deductlon of four points to his violent score. See Male PATTERN Risk Scoring. The Male,
PATTERN Risk Scoring does not allow any additional deductions:based on programs completed.
Thus, whether Mr. Crosby completed ten programs or fifty-four programs, he would only receive
a deduction of twelvepoints to his general score and a deduction of four points to his violent score.
- Therefore, even if Mr. Grosby is correct. that some of the programs he. completed were “not
considered” in his most recent program review, it would not.have affected his PATTERN risk
score because he is already receiving the maximum deduction; to his score for programs completed.

affected by the fact thatfsome.,ofthe,programs,{_h;ecompleted were not accurately considered in his

program review. Therefore, to-the extent Mr. Crosby is ‘asserting a. habeas. claim based.on his,

prog_ram ‘revi‘ew-_r_:xot_properlyi considering c_lasses he,has, compl,eted, his habeas claim is-denied. -

Add}tlonally, to .the extent Mr.. Crosby 1s. attemptmg to assert a different claim that the

e e i

Court and the Respondents have not specifically dlscus-sed, such as that his program reviews were
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deficient for some other reason, the Couft concludes that his Amended Application is vague and
conclusory. Pursuant to Habeas Rules 2(c)(1) and‘2(<’:)'(2)-,‘ a habeas-applicant must idenf{fy tﬁe
specific federal claim he is asserting, and he must providé specific factual allegations in support
of the 'Clﬁir’ﬁ.’“The’sé habeas corpus rules are more derﬁ’ahdir’ig than the rules applicable to ordinary
civil actions, which' require only notice'pléading; See Mayle v. Felix, 545 U.S. 644, 655 (2005).
Naked allegations of chstitutiohal and/ or federal violations are not cognizable in a habeas corpus

action. See Ruark v. Gunter, 958 F.2d'318, 319 (10th Cir. 1992) (per curiam). Th¢ Amended -

T

Application is difficult to understand, and Applicant'has not méthis 6Utdén of adequafely asseiting
that he is entitled to relief for any habeas claim.

' “Finally, the Court will consider Mr‘f”C-rc')s_:B}}"s Motion to Correct/Amend/Modify (D. 26)
arid thié-Résporidents’ Response (D. 37). It his Motion fb-Cdi*reét/Ar’nenci/MBdify, which was filed
on December 23; 2024 — more than 3 % fonths after his Reply was filed ofi ‘August 30, 2024 --
M. Crosby atgués that Réspondents have misconstrued his claims. (D: 25at 45{"Spe'63‘ﬁceilly,"Mf.
Crosby argues that when ‘Resporidents‘argue tHat his Slafm tegarding having F SA 'titfie credits
applied to -his™ séfitehce is s'uc'cess'i've,"the:jf ifailed 'to cBhsideér that Mr: “Crosby filed a new
admiinistrative remedy (Remedy No.1210547-A 1) (7d. at 4-5). Accotding to Mr. Crosby; the riew
admiriistidtive remiedy relatés 6 the “ExSiiption Cliise for high recidivism infitate [8ic],” Which
outlines & procedute ‘fot high-tecidivisim inmatés fo petition the Wadeh for pproval'io Havé FSA
timé éredits applied to his'séntefice. (Jd ) Mr. Crosby ‘stated that hie'is dwaiting a respénsé Yor His
new ‘administrative remedy, which is-currently at the Central Office. (Id. at 5). M. Crosby rec'l'\i‘es"t‘s‘i
that the Court consider the héw administrative rernedy as “supplémental” to his Reply of; ifl thé

LR STV SN

alternative; that the'Court grant an evidentiary héaring. (/d.'at'6). "
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Respondents argue that Mr. Crosby’s Motion to Correct/Amend/Modify should be denied.
(D. 26). »According_to Respondents, Mr. Crosby. is ‘fqﬁfqgt_-ivcly attempting to reassert his now fully
briefed claims in this.action on an entirely new. basis, the ‘Exemption Clause.”” (/d.. at 3).
Respondents argue‘tharﬁir} jchf:’Mprign to Correct/Amend/Modify, Mr. Crosby apparently concedes
that the instant habeas action is successive to the:extent it was based on-the legal arguments
presented to the BOP in the same administrative remedy as relied on in the prior habeas case;
therefore he points-to a new administrative remedy (whrch 18. currently pending at the Central
Office for the BOP) and a new legal argument. (/d).... .. . .

The Court agrees with Respondents that Mr. Crosby’s Motion to. Correct/Amend/i\dodi__fy
is not a “supplemeptg,i” argument to support the claims asserted in his Amended. Application.
Instead, Mr. Crosby,asserts a new argument based on the “Exemption Clause” and points'to a new,
administrative rerpedy Notably, the::'a}dn‘q‘injstrqtiyqrdevr‘nedy Mr. Crosby relies onhis Motion teo
Correct/Amend/Modify was received by the Qgﬁptrﬁai Office on December.9, 2024 (see D; 23 at 8),
which is well after this action wasmmated on, April.ggi,:,'_2_024._(:,gele Dod)eviing vgde e o ot

Any, claimsraised for ,rg‘he;ﬁr.st,times in an'Applicant's reply brief are not,properly before.the
g%puﬁ, _;arrd,;cgqrtsxgjeneral.ly Jdgcl_ii\n_‘_e to address-claims raised for the first time in a-responsive.prigf,
903. irraﬁ,;_(i 9}17. -.Qi&@QQlf) {gnllecting, ca%% Speed, azraAl;{b.czyghg,\.sNo«@ CIy-18:962:R,.2019 :WL
1805021, at *16.n.5: (W.D. -Okla. Mar 26,.20 _lv9,.):,(citling;~-.cafse;§,)‘,»i report and recommendation,
aq'o;;_téd, 2019 WL 1.-85:-2513.(WTD...lea. Apr. 24, 201-::9.);.___Jgne§‘ v. Suthers, No. 07-e¢v-00523-PAB-.
BNB, 2009 WL 1537882, at *8 n.3 (D. Colo. M@y 29, 2009). Here, ._Mr.-_Crosby did not even raise;

the claim based on the Exemption Clause in his Reply brief.(see D. 23) but instead waited to assert


reli.es
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the claim for the first time in his untimely Motion to Correct/Aniend/Modify (D. 25). Thus, the

new claim based on the E i istratlve@rem'edy FEWilE “not 'be

2 ,wwv

theuCentral‘Ofﬁce 'is nbt exhausted As such Apphcant s Motlon to’ Correct/Amend/Modlfy (D.

e = -

25) w1ll be den,ed For the same reasons Mr. _Crosby’s.alternative request for an evidentiary

} hearmg is demed aswell:  ©~ ™,
‘ >

o T - T e e -
e e

Thus, for the reasons discussed in this order, Mr. Crosby is not entitled to habeas relief and
the Amended Application will be denied.

Accordingly, it is

ORDERED that Mr. Crosby’s Motion to Correct/ Amend/Modify (D. 25) is DENIED. It is

FURTHER ORDERED that the Amended Application for a Writ of Habeas Corpus
Pursuant to 28 U.S.C. § 2241 (D. 18 & D. 19), filed by Applicant Gregory D. Cosby on July 12,
2024, is DENIED and this case is dismissed. It is

FURTHER ORDERED that leave to proceed in forma pauperis on appeal is denied. The
Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this order would not be
taken in good faith. See Coppedge v. United States, 369 U.S. 438 (1962). If Applicant files a notice
of appeal he must 2lso pay the full appellate filing fee or file a motion to proceed in forma pauperis
in the United States Court of Appeals for the Tenth Circuit within thirty days in accordance with

Fed. R. App. P. 24.
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DATED February-27, 2025 . -

BY-THE. COURT

pran

GORDONTVGALLAGHER
United States Djstrict Judge:
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