
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

Fort Worth Division

UNITED STATES OF AMERICA JUDGMENT IN A CRIMINAL CASE

v. Case Number: 4:22-CR-00361-P(01)
U.S. Marshal’s No.: 29735-510

DAVID NICHOLSON Laura Montes, Assistant U.S. Attorney 
James Whalen, Attorney for the Defendant

On June 27, 2023 the defendant, DAVID NICHOLSON, was found guilty by Jury Trial as to Count One
of the Indictment filed on December 6, 2022.  Accordingly, the defendant is adjudged guilty of such Count, 
which involves the following offense: 

Title & Section  Nature of Offense Offense Ended Count
21 U.S.C. § 841(a)(1) and (b)(1)(A)  Possession with Intent to Distribute a  Controlled 

Substance
9/19/2022 One 

The defendant is sentenced as provided in pages 2 through 5 of this judgment. The sentence is imposed 
pursuant to Title 18, United States Code § 3553(a), taking the guidelines issued by the United States Sentencing 
Commission pursuant to Title 28, United States Code § 994(a)(1), as advisory only. 

The defendant shall pay immediately a special assessment of $100.00 as to Count One of the Indictment 
filed on December 6, 2022. 

The defendant shall notify the United States Attorney for this district within thirty days of any change of 
name, residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this 
judgment are fully paid. 

Sentence imposed November 16, 2023. 

____________________________________________ 
MARK T. PITTMAN
U.S. DISTRICT JUDGE

Signed November 20, 2023. 
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Defendant:  DAVID NICHOLSON
Case Number:  4:22-CR-00361-P(1)

IMPRISONMENT

The defendant, DAVID NICHOLSON, is hereby committed to the custody of the Federal Bureau of 
Prisons (BOP) to be imprisoned for a term of Two Hundred Ninety-Two (292) months as to Count One of the 
Indictment filed on December 6, 2022. This sentence shall run consecutively to any future sentence which may 
be imposed in Case Nos. M202201230 in Johnson County Court at Law 1, and 1755548 in the 371st Judicial 
District Court of Tarrant County. 

The Court recommends to the Bureau of Prisons that the defendant be able to participate in the 
Residential Drug Abuse Treatment Program, if eligible, as well as any Mental Health Treatment. The Court 
further recommends to the BOP that the defendant be incarcerated at a facility as close to the Dallas, Fort 
Worth, TX area as possible. 

The defendant is remanded to the custody of the United States Marshal. 

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be placed on supervised release for a term of Five 
(5) years as to Count One of the Indictment filed on December 6, 2022.

While on supervised release, in compliance with the standard conditions of supervision adopted by the 
United States Sentencing Commission, the defendant shall:  

1) The defendant shall report to the probation office in the federal judicial district where he or she is
authorized to reside within 72 hours of release from imprisonment, unless the probation officer
instructs the defendant to report to a different probation office or within a different time frame;

2) After initially reporting to the probation office, the defendant will receive instructions from the
court or the probation officer about how and when to report to the probation officer, and the
defendant shall report to the probation officer as instructed;

3) The defendant shall not knowingly leave the federal judicial district where he or she is
authorized to reside without first getting permission from the court or the probation officer;

4) The defendant shall answer truthfully the questions asked by the probation officer;

5) The defendant shall live at a place approved by the probation officer. If the defendant plans to
change where he or she lives or anything about his or her living arrangements (such as the people
the defendant lives with), the defendant shall notify the probation officer at least 10 days before
the change. If notifying the probation officer at least 10 days in advance is not possible due to
unanticipated circumstances, the defendant shall notify the probation officer within 72 hours of
becoming aware of a change or expected change;

6) The defendant shall allow the probation officer to visit the defendant at any time at his or her
home or elsewhere, and the defendant shall permit the probation officer to take any items
prohibited by the conditions of the defendant's supervision that he or she observed in plain view;
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7) The defendant shall work full time (at least 30 hours per week) at a lawful type of employment,
unless the probation excuses the defendant from doing so. If the defendant does not have full-
time employment, he or she shall try to find full-time employment, unless the probation officer
excuses the defendant from doing so. If the defendant plans to change where the defendant works
or anything about his or her employment (such as the position or the job responsibilities), the
defendant shall notify the probation officer at least 10 days before the change. If notifying the
probation officer in advance is not possible due to unanticipated circumstances, the defendant
shall notify the probation officer within 72 hours of becoming aware of a change or expected
change;

8) The defendant shall not communicate or interact with someone the defendant knows is engaged
in criminal activity. If the defendant knows someone has been convicted of a felony, the
defendant shall not knowingly communicate or interact with that person without first getting the
permission of the probation officer;

9) If the defendant is arrested or questioned by a law enforcement officer, the defendant shall notify
the probation officer within 72 hours;

10) The defendant shall not own, possess, or have access to a firearm, ammunition, destructive
device, or dangerous weapon (i.e., anything that was designed , or was modified for, the specific
purpose of causing bodily injury or death to another person, such as nunchakus or tasers);

11) The defendant shall not act or make an agreement with a law enforcement agency to act as a
confidential human source or informant without first getting the permission of the court;

12) If the probation officer determines that the defendant poses a risk to another person (including an
organization), the probation officer may require the defendant to notify the person about the risk
and the defendant shall comply with that instruction. The probation officer may contact the
person and confirm that the defendant has notified the person about the risk; and,

13) The defendant shall follow the instructions of the probation officer related to the conditions of
supervision.

In addition the defendant shall: 

not commit another federal, state, or local crime;

not possess illegal controlled substances; 

not possess a firearm, destructive device, or other dangerous weapon; 

cooperate in the collection of DNA as directed by the U.S. probation officer; 
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Defendant:  DAVID NICHOLSON
Case Number:  4:22-CR-00361-P(1)

submit to one drug test within 15 days of release from imprisonment and at least two periodic drug 
tests thereafter, as determined by the court; 

pay the assessment imposed in accordance with 18 U.S.C. § 3013; 

participate in a domestic violence treatment program (i.e. batterer's intervention program and anger 
management program) as directed by the probation officer until successfully discharged. The 
defendant shall contribute to the costs of services rendered (copayment) at a rate of at least $25 per 
month; 

provide to the probation officer complete access to all business and personal financial information; 

participate in outpatient mental health treatment services as directed by the probation officer until 
successfully discharged, which services may include prescribed medications by a licensed physician, 
with the defendant contributing to the costs of services rendered (copayment) at a rate of at least $25 
per month; and, 

participate in an outpatient program approved by the probation officer for treatment of narcotic or 
drug or alcohol dependency that will include testing for the detection of substance use, abstaining 
from the use of alcohol and all other intoxicants during and after completion of treatment, 
contributing to the costs of services rendered (copayment) at the rate of at least $25 per month. 

FINE/RESTITUTION

The Court does not order a fine or costs of incarceration because the defendant does not have the 
financial resources or future earning capacity to pay a fine or costs of incarceration. 

Restitution is not ordered because there is no victim other than society at large. 
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RETURN

I have executed this judgment as follows: 

Defendant delivered on _____________________ to ___________________________________ 

at ________________________________________________, with a certified copy of this judgment. 

United States Marshal 

BY 
Deputy Marshal
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United States Court of Appeals 
for the Fifth Circuit 

____________ 

No. 23-11198 
____________ 

United States of America,  

Plaintiff�Appellee, 

versus 

David Nicholson,  

Defendant�Appellant. 
______________________________ 

Appeal from the United States District Court  
for the Northern District of Texas 

USDC No. 4:22-CR-361-1 
______________________________ 

Before Haynes, Duncan, and Wilson, Circuit Judges. 

Per Curiam:*

Following a jury trial, David Nicholson was convicted of possession 
with intent to distribute at least 500 grams of methamphetamine and 
sentenced to 292 months in prison and five years of supervised release.  He 
now appeals his conviction and sentence, arguing that the Government 
presented insufficient evidence to support his conviction and that his 
sentence is procedurally and substantively unreasonable.  We affirm. 

_____________________ 

* This opinion is not designated for publication.  See 5th Cir. R. 47.5.

United States Court of Appeals 
Fifth Circuit 

FILED 
January 28, 2025 

Lyle W. Cayce 
Clerk 
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I. 

Nicholson and his wife Felicia Rodriguez ran a �business� from a 
residence on Eden Road in Arlington, Texas that they �jointly possessed and 
controlled.�  In September 2022, Rodriguez reported to law enforcement 
that Nicholson repeatedly abused her physically and kept large quantities of 
methamphetamine in the Eden Road residence.  When law enforcement 
arrived at the home, Rodriguez consented to a search of the residence. 
Nicholson was not present.  In the ensuing search, police found two and a 
half kilograms of marijuana, more than 500 grams of methamphetamine, and 
eight firearms.  Nicholson was indicted for possession with the intent to 
distribute at least 500 grams of methamphetamine.  He pled not guilty and 
proceeded to trial.   

At trial, the Government introduced officer testimony that 566 grams 
of 95% pure methamphetamine were found in the Eden Road residence.  The 
Government also presented recordings of 911 phone calls and calls Nicholson 
made from jail indicating that Nicholson lived at the Eden Road property, 
used the premises for his �business,� knew of drugs on the premises, and 
destroyed a large quantity of drugs between law enforcement�s initial search 
and his arrest.  After the close of the Government�s case in chief, Nicholson 
moved for acquittal under Federal Rule of Criminal Procedure 29, 
contending that the Government�s evidence was insufficient to convict him 
for possession with intent to distribute.  The district court denied 
Nicholson�s motion; Nicholson then rested his case without calling any 
witnesses.  The jury convicted Nicholson, and the district court sentenced 
him to 292 months in prison and five years of supervised release.  Nicholson 
timely appealed his conviction and sentence.   
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II. 

Nicholson maintains that (A) the evidence at trial was insufficient to 
support his conviction and (B) the district court�s sentence was procedurally 
and substantively unreasonable.  We disagree on both points.  

A. 

Nicholson contends that the Government failed to present sufficient 
evidence to convict him of possession with intent to distribute at least 500 
grams of methamphetamine.  Because Nicholson timely moved for a 
judgment of acquittal, we review his sufficiency challenge de novo.  United 
States v. Davis, 735 F.3d 194, 198 (5th Cir. 2013).  In doing so, we �must 
affirm� the jury�s verdict if, �viewing the evidence in the light most favorable 
to the verdict and drawing all reasonable inferences from the evidence to 
support the verdict, a reasonable trier of fact could conclude from the 
evidence that the elements of the offense were established beyond a 
reasonable doubt.�  United States v. Robinson, 87 F.4th 658, 667 (5th Cir. 
2023) (quotation marks and citation omitted).   

�To sustain a conviction for the crime of possession of a controlled 
substance with intent to distribute, the [G]overnment must prove: 
�(1) knowledge, (2) possession, and (3) intent to distribute the controlled 

substance.��  United States v. Lopez-Monzon, 850 F.3d 202, 206 (5th Cir. 
2017) (citation omitted).  In joint-occupancy cases like this one, where the 
Government relied on a constructive-possession theory, the Government 
must produce sufficient evidence to support �a plausible inference that the 
defendant had knowledge of and access to the . . . contraband.�  United States 
v. Mergerson, 4 F.3d 337, 349 (5th Cir. 1993).

The Government presented sufficient evidence from which a 
�reasonable trier of fact could conclude . . . that the elements of the offense 
were established beyond a reasonable doubt.�  Robinson, 87 F.4th at 667 
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(quotation marks and citation omitted).  There was ample evidence at trial 
that Nicholson exercised control over the Eden Road residence and operated 
a �business� at that address.  Moreover, the Government introduced 
recorded phone calls Nicholson made from jail in which he indicated that he 
exercised control over the Eden Road residence, knew of large quantities of 
drugs at the home, and had destroyed a large quantity of drugs at the home 
between law enforcement�s initial search and his arrest.1  Under our 

�commonsense, fact-specific approach,� this evidence supports �a plausible 
inference that [Nicholson] had knowledge of and access to the 
[methamphetamine]� found in the residence and seized by law enforcement. 
Mergerson, 4 F.3d at 349.   

And the Government presented testimony that the quantity and 
purity of the methamphetamine possessed by Nicholson indicated that he 
was a supplier or distributor�it was much greater than an amount or purity 
held for personal consumption, or even by a street-level dealer.  Thus, 
Nicholson�s intent to distribute could be inferred from the quantity, value, 
and purity of the methamphetamine recovered.  See United States v. 
Williamson, 533 F.3d 269, 277�78 (5th Cir. 2008).  All told, a rational jury 
could have concluded beyond a reasonable doubt that Nicholson possessed 

the quantity of high-grade methamphetamine found at the Eden Road 
residence with the intent to distribute.   

_____________________ 
1 Nicholson argues on appeal that his statements on the recorded jail calls were 

�uncorroborated extrajudicial confessions� for which the Government was required to 
offer corroborating evidence.  See United States v. Sterling, 555 U.S. 452, 455 (5th Cir. 
2009).  But Nicholson never made that argument before the trial court.  Even if he had, 
Nicholson fails to show how an incriminating statement over the phone to a private 
individual is sufficiently analogous to a post-arrest admission �to an official charged with 
investigating the possibility of wrongdoing.�  United States v. Reynolds, 367 F.3d 294, 297 
(5th Cir. 2004) (quoting Smith v. United States, 348 U.S. 147, 155 (1954)).   
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B. 

Nicholson also challenges his sentence as both procedurally and 
substantively unreasonable.  Nicholson contends his sentence is procedurally 
unreasonable because the district court wrongly calculated his base offense 
level, in four respects.  First, he maintains that the district court should not 
have applied the Guidelines� Drug Quantity Table and instead should have 
calculated his base offense level as if all the methamphetamine involved�
regardless of quality�was methamphetamine mixture.  But the district court 
complied with its duty to determine the guidelines range, see Gall v. United 
States, 552 U.S. 38, 51 (2007), and in doing so, properly relied on and 
correctly applied the Drug Quantity Table, see United States v. Miller, 665 
F.3d 114, 121 (5th Cir. 2011).

Second, Nicholson asserts that the district court erred in applying a 
two-level adjustment under U.S.S.G. § 2D1.1(b)(1) for possession of a 
firearm.  But he has not shown that the district court clearly erred in doing 
so.  See United States v. King, 773 F.3d 48, 52 (5th Cir. 2014).  The record 
reflects that multiple firearms were present at the same site where drugs were 
stored for distribution and with other drug paraphernalia.  Moreover, the 
record reflects that Nicholson knew of, and had access to, both the firearms 
and drugs.  Indeed, Nicholson admitted to returning to the Eden Road 
residence after law enforcement�s search to remove 27 firearms and destroy 
907 grams of methamphetamine.  Thus, the evidence substantiated the 
required relationship between the firearms, drug trafficking activity, and 
Nicholson.  See id. at 53; United States v. Juluke, 426 F.3d 323, 328 (5th Cir. 
2005).  And Nicholson fails to show that it was clearly improbable that the 
firearms were connected to the offense.  See King, 773 F.3d at 53�54. 

Third, Nicholson contends that the district court clearly erred in 
applying the adjustment under U.S.S.G. § 2D1.1(b)(12) based on its finding 
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that Nicholson maintained the Eden Road premises for the purpose of 
manufacturing or distributing controlled substances.  But the record reflects 
that at least one of the primary uses of the residence was as a storage site for 
drug distribution, such that Nicholson has not shown clear error in the 
district court�s application of § 2D1.1(b)(12).  See United States v. Galicia, 
983 F.3d 842, 843�44 (5th Cir. 2020).  

Nicholson�s last procedural challenge is that the district court erred 
in applying a two-level adjustment under U.S.S.G. § 3C1.1 for obstruction of 
justice.  Specifically, Nicholson argues that his destruction of evidence did 
not materially hinder law enforcement�s investigation or his prosecution. 
But his returning to the Eden Road residence to destroy and remove 
inculpatory evidence, after he knew that a search had been executed, was not 
contemporaneous with his arrest, and his actions fall within the literal 
language of the examples of obstructive conduct in the commentary to 
§ 3C1.1.  Therefore, the district court did not clearly err in applying the
adjustment.  See United States v. Hinojosa, 749 F.3d 407, 416 (5th Cir. 2014).

Finally, Nicholson contends that his sentence was substantively 
unreasonable because the district court did not vary from the guidelines range 
after weighing the factors listed in 18 U.S.C. § 3553(a).  But his mere 
disagreement with the district court�s weighing of those factors does not 
establish that his sentence was unreasonable.  See United States v. Aldawsari, 
740 F.3d 1015, 1021�22 (5th Cir. 2014).  The district court was in a superior 
position to find and weigh the facts under § 3553(a), and we give deference 
to the district court�s determination as to the proper sentence to impose.  See 
Gall, 552 U.S. at 51�52.  Nicholson has failed to rebut the presumption that 
his within-guidelines sentence is reasonable.  See United States v. Vargas, 21 
F.4th 332, 337 (5th Cir. 2021).

AFFIRMED. 
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United States Court of Appeals
FIFTH CIRCUIT

OFFICE OF THE CLERK

LYLE W. CAYCE
CLERK

TEL. 504-310-7700
600 S. MAESTRI PLACE,

Suite 115
NEW ORLEANS, LA 70130

January 28, 2025 

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW 

Regarding:  Fifth Circuit Statement on Petitions for Rehearing 
  or Rehearing En Banc 

No. 23-11198 USA v. Nicholson 
USDC No. 4:22-CR-361-1 

Enclosed is a copy of the court s decision.  The court has entered 
judgment under Fed. R. App. P. 36.  (However, the opinion may yet 
contain typographical or printing errors which are subject to 
correction.) 

Fed. R. App. P. 39 through 41, and Fed. R. App. P. 39, 40, and 41 
govern costs, rehearings, and mandates.  Fed. R. App. P. 40 require 
you to attach to your petition for panel rehearing or rehearing en 
banc an unmarked copy of the court s opinion or order.  Please 
read carefully the Internal Operating Procedures (IOP s) following 
Fed. R. App. P. 40 for a discussion of when a rehearing may be 
appropriate, the legal standards applied and sanctions which may 
be imposed if you make a nonmeritorious petition for rehearing en 
banc. 

Direct Criminal Appeals.  Fed. R. App. P. 41 provides that a motion 
for a stay of mandate under Fed. R. App. P. 41 will not be granted 
simply upon request.  The petition must set forth good cause for 
a stay or clearly demonstrate that a substantial question will be 
presented to the Supreme Court.  Otherwise, this court may deny 
the motion and issue the mandate immediately. 

Pro Se Cases.  If you were unsuccessful in the district court 
and/or on appeal, and are considering filing a petition for 
certiorari in the United States Supreme Court, you do not need to 
file a motion for stay of mandate under Fed. R. App. P. 41.  The 
issuance of the mandate does not affect the time, or your right, 
to file with the Supreme Court. 

Court Appointed Counsel.  Court appointed counsel is responsible 
for filing petition(s) for rehearing(s) (panel and/or en banc) and 
writ(s) of certiorari to the U.S. Supreme Court, unless relieved 
of your obligation by court order.  If it is your intention to 
file a motion to withdraw as counsel, you should notify your client 
promptly, and advise them of the time limits for filing for 
rehearing and certiorari.  Additionally, you MUST confirm that 
this information was given to your client, within the body of your 
motion to withdraw as counsel.  
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Sincerely, 

LYLE W. CAYCE, Clerk 

By: _______________________  
Christy M. Combel, Deputy Clerk 

Enclosure(s) 

Mr. Jonathan Glen Bradshaw 
Mr. Stephen S. Gilstrap 
Mr. James Patrick Whalen 
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United States Court of Appeals for 
the Fifth Circuit

 ___________  

No. 23-11198 
___________  

United States of America, 

—Appellee,
 versus 

David Nicholson, 

Defendant—Appellant. 
 ______________________________   

Appeal from the United States District Court for the Northern District of 
Texas USDC No. 4:22-CR-361-1   

______________________________   

ON PETITION FOR REHEARING  

Before Haynes, Duncan, and Wilson, Circuit Judges. 

Per Curiam: 

IT IS ORDERED that the petition for rehearing is DENIED.

United States Court of Appeals
Fifth Circuit 

FILED 
February 25, 2025 

Lyle W. Cayce
Clerk 
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United States Court of Appeals
FIFTH CIRCUIT

OFFICE OF THE CLERK

LYLE W. CAYCE
CLERK

TEL. 504-310-7700
600 S. MAESTRI PLACE,

Suite 115
NEW ORLEANS, LA 70130

February 25, 2025

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

No. 23-11198 USA v. Nicholson
USDC No. 4:22-CR-361-1

Enclosed is an order entered in this case.

See FRAP and Local Rules 41 for stay of the mandate.

Sincerely,

LYLE W. CAYCE, Clerk

By: _________________________
Renee S. McDonough, Deputy Clerk
504-310-7673

Mr. Jonathan Glen Bradshaw
Mr. Stephen S. Gilstrap
Mr. James Patrick Whalen
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