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ORDER DENYING CERTIFICATE OF APPEALABILITY"

Before MATHE‘SON, PHILLIPS, and McHUGH, Circuit Judges.

To appeal the denial of a petition for a writ of habeas corpus, a'petitioner must
ﬁrét obtaiﬂ a Cértiﬁcate of Appealability (“COA”). 28 U.S.C.l§ 2253()(1)(A).
Petitioner-Appel}ant Rodger D. Stevens, a pr-isonér _in state custody, seeks a COA .
regarding whéther the district court erroneously dismisséd his habeas petition as ti'me
barred. Because reasénable jurists would agree the habeas petition was barred by the |
_ Anti-Terrori'sm_ and Effectiye Death Penaity Act’s (“AEDPA”) one-year statute of |

limitations, we deny Mr. Stevens’s application for a COA and dismiss this matter.

* This order is not binding precédent except under the doctrines of law of the case,
res judicata, and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Federal Rule of Appellate Procedure 32.1 and Tenth Circuit Rule 32.1.
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I  BACKGROUND

" On October 18,2017, Mr. Stevens was convicted at a jury trial in Oklahoma state

court for performing a lewd act in the presence of a minor, an eight-year-old boy.
Because he had previously been convicte}d of two or more felonies, Mr. Stevens was
sénténced to .life in prison fof this offense.

Mr. Stevens appealed his conviction tq the Oklahoma Court of Criminal Appeals
(“OCCA”), which denied that direct appeal on May 16, 2019. Mr. Stevens did not seek
further review of the OCCA’s opinion, and the judgment against him became final on
August 14, 2019, when his window to file a petition for a writ of certiorari with the U.S.

Sﬁpreme Court closed. See Gonzalez v. Thaler, 565 U.S. 134, 150 (2012) (holding that a
judgment becomes final “when the [defendant’s] time for pursuing direct review in this
Cburt, or in state court, expires”). Mr. Stevens eventually sought collateral review of his. -
~ conviction on October 18, 2022, when he filed an application for postconviction relief
(“PCR”) in state court. After closely considering Mr. Stevens’s arguments, the state
district éourt denied the PCR application, and the OCCA affirmed thét denial.

On February 7, 2024, Mr. Stevens ﬁi-ed' a habeas petition in the U.S. Disfrict Court |
for the Eastern District of Oklahoma. Mr. Stevens raised two claims in the habeas
petition, which tracked the claims raised in his PCR application. First, he argueci he was
denied effective assistance of appellafe counsel on direct appeal, bécause his appellate
counsel “failed to fully investigate the facts of [his] case and failed to raise [the issué of]
ineffective assistance of trial counsel when [Mr.v Stevens] asked him to.” ROA Vol. 1

at 10. Second, Mr. Stevens argued he was denied a fair trial because the p'rosecﬁt'ors did
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nst “fﬁm over to the defense the full content of [relevant] text messages.” Id. at 12.

Mr. Stevens urged that prosecutors withheld approximately 100,000 text messages that
wsuId ;‘vindicate [him] of any wrongdoing.” fd. at 12. In response, the'Stafe of
O‘klahorma, sn behalf of Respondént-Appcllee, Warden William Rankins, ﬁied a motion
‘ ts dismiss the habeas petition as time barred under AEDPA’s one-year statute of

limitations.

On December 17, 2024, the district court granted the State’s motion and dismissed

~ the hébeas pétition as time barred. In so ordering, the district court first concluded that
the flabeas petition was untimely because AEDPA’s one-year statute of limifations began
to run on August 15, 201 9, the day after Mr. Stevéns’s judgment bécame final, yet he did
not file .t’he‘pe‘.[ition until February 2, 2024. The court found this filing _déadline was not
statutbri'ly tolled by any pending state-court proceedings, because Mr. Sfeven‘s did not file

| his PCR appiication until October 18, 2022’ by wﬁich point the filing deadline had
alre'ady»expire‘d. And the court ruled that Mr. Stevens had not shown he was entitled to
equitabie tolling because nothing indicated that Mr. Sfevens diligently attempted fo ﬁle
his petition in a timely manner, nor had he pointed to any extraordinary circumstanses
that prevented him frém complying with the statute of limitations.

The district court also closely considered Whether Mr. Stevens had made a
showiﬁg‘ of actual iancence. The court noted that Mr. Stevens’s “most spcciﬁc
argument;’ on this poinf was “that certain text messages not pfesented to.the jury would
show tﬁat he was n.ot alone with the victim” on certain dates. Id. at 312-13. But the court

found this “actual-innocence claim falls under the crushing weight of the evidence that
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was presented to the jury at trial.” /d. at 313. The court recounted the facts presented at

trial, explaining that the trial evidence demonstrated that Mr. Stevens was alone with the

victim “on several occasions between August and October 2016” and committed sexuai

acts in the victim’s presence. Id. at 315. In light of that ‘ei/idence, the district court ruled
that o jury given all evidence—inciuding the “_exculpatory” evidence Mr. Stevens alleged .
to exist—would still have convicted him for performing a lewd act in the presence of a
minor. 1d. Accordingly, Mr. Stevens had not made a showing of actual innocence, and his
habeas petition was barred by AEDPA.
The district court entered judgrnent on December 17, 2024. Shortly after, the
district court granted Mr. Stevens leave to proceed in forma pauperis on appeal.
Mr. Stevens thereafter timely filed a notice of appeai.
II. STANDARD OF REVIEW

- To obtain a COA, Mr. Stevens must demonstrate “that jurists of reason couid
disag‘ree with the district court’s resolution of his constitutional claims or that jurists
could conclude the issues presented are adequate to deserve encouragement to proceed |
further.” United States v. Silva, 430 F.3d 1096, 1100 (llOth Cir. 2005) (quoting Miller-El
v. Cockrell, 537 U.S. 322, 327 (2003)). Because the district court denied the habeas
petition ona proceduralv ground, Mr. Stevené must show “that jurists of reason would find
it debatable whether the petition states a valid claim of the denial of a constitutional right
and . . . whether the district court was correct in its procedural ruling.” Slack v. McDaniel,

529 U.S. 473, 484 (2000). We review the district court’s decision de novo. See United




State;v v. Denny, 694 F3d1 185, 1189 (10th Cir. 2012) (“We generally review de novo the
dismissal of a habeas petition on the ground of uhtimeliness.”).

III. DISCUSSION

A. Legal Standard

" Under AEDPA, a one-year statute of limitations applies to habeas petitions.

28 U.S;C. § 2244(d)(1). In relevant part, the statute of limitations begins running on “the

date on which thé judgment became final by the conclusion of direct review.” Id.
§'2244(d)(1)(A). The deadline is statutorily tolled during the pendency of “a properly
filed Aapplication for Stéte post-conviction or other collateral review.” Id. § 2244(d)(2).
The deadline may aléo be equitably tollea if the 'untimely petitionér (1) diligently pursued
hébeés relief, and (2) an “‘extraordinafy circumstance stood in his way’ and prevented
timely filing.” Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v.
DiGuglielmo, 544 U.S. 408., 418 (2005)).

| Ifa peﬁtioner is inel.igible for statutory or equitable tolling, AEDPA bars any
h;clbeas relief unless the petitioner makes “a ‘credible showing of actual innocence,””
which “provides an outright equitable exception to AEDPA’s statute of limitations.” Doe
v. Jones, 762 F.3d 1174, 1182 (10th Cir. 2014) (quoting McQuiggin v. Perkins, 569 U.S.
383, 392 (2013)). To establish actual innocence, a petitioner “must establish that, in light
of new evidence, ‘it is more likely than not that no reasonable juror-would have found
[the] petitioner guilty beybnd a reasonable doubt.”” House v. Bell, 547 U.S. 518, 536-37
(2006) (quoting Schlup v. Delo, 513 U.S. 298, 327 (1995)). Critically, a petitiénér

claiming actual innocence must establish his or her “factual innocence,” as opposed to
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relying on “mere legal insufficiency.” Bousley v. United Statés, 523 U.S. 614’ 623
(1998). An actual-innocence claim cannot be founded on “speculations and conjectures”
but instead reqﬁires some “new reliable evidence——Whether it be exculpatory scientific
evidence, trustworthy eyewitness accounts, or critical physical evidence—that was not
presented at trial.” Taylor v. Powell, 7 F.4th .920, 927 (10th Cir. 2021) (quoting House,
547U.S. at 537). |

B. Application

In his application for a COA, Mr. Stevens does not contest the district court’s

conclusion that he filed the habeas petition after his one-year filing deadline had elapsed,

nor does he assert that he is entitled to statutory or equitable tolling.! Rather, Mr. Stevens -
“argues AEDPA’s statute of limitations is inapplicable because he has made “a convincing
showing of actual innocence” and, as such, this court can consider his “otherwise

untimely claims of constitutional error.” Appellant’s Br. at 7.

!'In a single sentence, Mr. Stevens asserts that the statute of limitations has not yet -
started to run because he has not yet obtained exculpatory evidence the State withheld at
trial. See Appellant’s Br. at 11 (arguing that prosecutors have “refuse[d] to turn over all
... the text messages . . . [he] has been asking for since the beginning of [] his
incarceration”). To support this argument, Mr. Stevens cites 28 U.S.C. § 2244(d)(1)(D),
which provides that AEDPA’s statute of limitations will not run until “the date on which
the factual predicate of the . . . claims presented could have been discovered through the
exercise of due diligence.” The factual predicate of Mr. Stevens’s claim is that State
prosecutors failed to give him 100,000 text messages that he believes to be exculpatory.
See Appellant’s Br. at 4-5, 11. And if the text messages were in fact exculpatory, then the
limitations period likely would not begin until Mr. Stevens obtained those messages. See
Carter v. Bigelow, 787 F.3d 1269, 1282 (10th Cir. 2015) (collecting cases where “courts
have found . . . that the limitation period does not begin to run until post-conviction -
counsel receives Brady evidence”){But as discussed below, Mr. Stevens has not shown
that prosecutors withheld any exculpatory evidence. The statute of limitations thus began
to run on “the date on which the judgment became final.” 28 U.S.C. § 2244(d)(1)(A).)
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Mr. Stevens asserté that although the prosécutors in his case “received ffom [the]
forensic investigation [of two relevant cell phones] over 100,000 tex‘;s,” id. at 4, his trial
counsq-l never obtained those 100,000 text messages, id. at 9. Mr. Stevens urges tha‘; if
“the Sfate at any time in the investigation, prehearings, and trial [had] provided defense
[céunsel] all of the texts requested, a differeﬁt result Would have been obtained.” /d. at 5.

And Mr. Stevens insists his trial counsel ‘;failed in his duty to acquire [fhe 100,000 texts]

from the prosecutibn’,’ and in fact “refused to . . . acquire [that] withheld evidence.” Id.

.at 9. If the prosecution were to provide those text messages, Mr. Stevens argues that he ' ._
‘co.uld.demonstrvéte that some of them were exculpétory.

| | This argument falls short éf demonstrating that Mr. Stevens is actually innocent of
pérfbrminé é lew.d act in the presence of a minor. At core; Mr. Stevens argues because
State pféseéutors had some information thaf they did not give him, that information must
- be exculpatory. But we have long held that the Constitution “does not require the
prosecution to divﬁlge every possible shreq of evidence that could conceivably benéﬁf
the defendant.” Smftﬁ v. NM. Dep’t of Corr., 50 F.3d 801, 823 (10th Cir. 1995). Rather,
prosécutors are reqliired to give defeﬁdants onlly “evidence [that] ivs material eitherto -
guilt or to punishment.” Brady v. Maryland, 373 U.S. 83, 87 (1963). This doés not
translate into a general right to discbvery in criminal cases: “Simply because information

méy aid a defendant in the preparation of his or her case does not mean that the




proéecution is obliged under Brady to disclose it.” United States v. Garcia-Martinez, 730
F. App"x 665, 673 (2018) (unpublished).?

Although Mr. Stevens urges that the prosecutors in his case obtained “over
100,000 teth” throughout the course of the investigation, he gives no reason to believe
that any of those text messages were exculpatory. Unless the messages were “material -
either to guilt br to punishment,” the prosecutors were not obligated to give them to the
defense. Brady, 373 US at 87. Moreover, it is implausible that many of those text

messages were relevant to Mr. Stevens’s offense. As the district court noted, “the total

number of text messages recovered from both phones included messages to all of the -

contacts on the phone, hot just” messages relevant to the offense. ROA Vol. I at 314.
Simply put, Mr. Stevens’s bare “speculations and conjectures” that these 100,000 text
messages were exculpatory does not establish actual innocence.? Taylor, 7 F.4th at 927.
Mr. Stevens does point to one undisclosed text message that he believes was
material to proviﬁg his innocence. That text, ‘dated October 23, 2016, cqntained a picture
of the victim that Mr. Stevens sent to the victim’s mother. Mr. Stevens claims the date of ‘

this text message contradicts testimony by the victim’s mother that Mr. Stevens was

2 We cite unpublished cases for their persuasivé value only and do not treat them
as binding authority. See United States v. Ellis, 23 F.4th 1228, 1238 n.6 (10th Cir. 2022).

3 The state trial court conducted an evidentiary hearing and ruled that the
prosecutors gave Mr. Stevens “all evidence in the State’s possession, including text
messages.” ROA Vol. I at 271. In his application for a COA, Mr. Stevens does not
explain why that ruling is incorrect. But as discussed, even assuming that prosecutors’
recovered 100,000 text messages and did not disclose those messages to Mr. Stevens this
does not per se amount to a Brady violation.




alone with the victim on October 1, 2016. He asserts that this message “proves [that] the

day” on which he allegedly performed a lewd act in front of the victim was October 23,

2016, not October 1, 2016, and thereby undermines the credibility of the victim’s mother.

Id.
| This text message, however, says nothing about whether Mr. Stevens is culpable
for the offense of conviction. See Pacheco v. Habti, 62 F.4th 1233, 1244 (10th Cir. 2023)
(noting that “factual innocence tumé on the moral culpability of the defendant”). Even if |
the victim’s mcther misremembered a date during her testirnony,that fact does not
indicate thatt Mr. _Stevens is factually innocent of performing a lewd act in front of the
victim. And the text Mr. Stevens describes' is wholly disconnected from “what [he] did.”
Id. at 1245. As the Suprerne Court has explained, “[t]his sort of latter-day evidence
brought forward to impeach a prosecution witness will selddm, if ever, make a clear and
convincing showing that no reaisonable juror would have helieved the heart of [the
witness’ s] account.” Sawyer v. Whitley, 505.U.S. 333, 349 (1992)
As discussed by the district court, there was ample ev1dence at trial showing that
Mr. Stevens was alone with the victim “on several occasions between August and
October 2016.”* ROA Vol. T at 315. That evidence included text messages between

Mr. Stevens and the victim’s mother, including one sent on October 1, 2016, that )

—— n

4 Mr. Stevens does not contest the district court’s description of the contrary trial
evidence anywhere in his application for a COA, which undermines his claim of actual
innocence. See House v. Bell, 547 U.S. 518, 539 (2006) (explaining the actual-innocence
inquiry “requires a holistic judgment” based on all relevant evidence); Fontenot v. Crow,
4 F.4th 982, 1035-52 (10th Cir. 2021) (considering Whether the entire record supported
an actual-innocence claim).




described a sexual act Mr. Stevens had performed in front of the victim. Id. at 314. The

singl'e text Mr. Stevens relies on dbes not sufficiently undermine all other trial evidence
or proVide any basis to conclude that, if that singl§: text were introduced at. trial, “no
reasonable juror would have found [Mr. Stéﬂ/ens] guilty beyond a reasonable doubt.’”
House, 547 U.S. at 537. In short, Mr. Stevens has not demonstrated that he is actually
innocent. /d. at 538 (describing actual in'no'cencevas a “demanding” standard).

We therefore hold that rea.sonable jurists would not debate whethe; Mr. Stévens is
aétually innocent. Accordirigly, Mr. Stevens’s habeas petition is barred by AEDPA’s
statute of limitations.

IV. CONCLUSION

" Forthe reasons above, we DENY Mr. Stevens’s application for a COA and

DISMISS this matter.

Entered for the Court

Carolyn B. McHugh
Circuit Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

RODGER D. STEVENS,
Petitioner,
Case No. 24-CV-0053-GKF-MTS

V.

WILLIAM RANKINS, Warden,

Respondent.

OPINION AND ORDER

Petitioner Rodger D. Stevens, a self-represented Oklahoma prisoner,! petitions for a writ
of habeas corpus, under 28 U.S.C. § 2254, claiming that he is unlawfully detained under the
judgment entered against him in Creek (Bristow) County District Court Case No. CF-2016-412.
In that case, a jury convicted Stevens of performing lewd acts in the presem;e of a minor, after
former conviction of two or more felonies, and the trial court imposed a life sentence. Stevens
claims: (1) his appellate counsel provided constitutionally deficient representation on direct
appeal, depriving him of his Sixth Amendment right to the effective assistance of counsel; and (2)
the prosecutor withheld exculpatory evidence, depriving him of his Sixth and Fourteenth

- Amendment rights to a fair trial and due process. Dkt. 1, at 5-8. Respondent moves to dismiss the
Petition, asserting that Stevens did not file it within the one-year statute of limitations prescribed
in 28 U.S.C. § 2244(d)(1). Having considered the Petition (Dkt. 1), the Motion to Dismiss and
Brief in Support (Dkts. 8, 9), the Response (Dkt. 10), the state-court record, and applicable law,

the Court grants Respondent’s Motion and dismisses the Petition.

! Because Stevens appears without counsel, the Court liberally construes his filings, but
the Court does so without crafting arguments for him. Hall v. Bellmon, 935 F.2d 1106, 1110 (10th
Cir. 1991).
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The Antiterrorism and Effective Death Penalty Act (AEDPA) establishes a one-year statute
of limitations for state prisoners seeking federal habeas review under 28 U.S.C. § 2254. The
limitations period “run[s] from the latest of”’ one of four dates:

(A) the date on which the judgment became final by the conclusion of direct review
or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State action
in violation of the Constitution or laws of the United States is removed, if the
applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1). Section 2244(d)(1)(A) provides the most common triggering event for
the limitations period, and a habeas petitioner bears the burden to show that a different provision
applies. See Prestonv. Gibson,234 F.3d 1118, 1120 (10th Cir. 2000) (noting that “[t]he limitations
period generally runs from the date on which the state judgment became final after direct appeal”

as provided in § 2244(d)(1)(A)); Chavez v. Workman, No. 05-CV-0554-HDC-PJC, 2006 WL

2251718, at *3 (N.D. Okla. Aug. 4, 2006) (unpublished)? (reasoning that a habeas petitioner bears

some burden to show that the limitations period commenced at some date other than the date his
or her judgment became final).
Regardless of which event triggers the commencement of the limitations period, that period

is tolled for “[t]he time during which a properly filed application for State post-conviction or other

2 The Court cites all unpublished decisions herein as persuasive authority. Fed. R. App. P.
32.1(a); 10th Cir. R. 32.1(A).




Case 4:24-cv-00053-GKF-MTS  Document 16-1 Filed in USDC ND/OK on 12/30/24 Page 10
of 23

collateral review with respect to the pertinent judgment or claim is pending.” 28 U.S.C.
§ 2244(d)(2). Federal courts also may toll the limitations period for equitable reasons, Holland v.
Florida, 560 U.S. 631, 645 (2010), and may excuse noncompliance with the statute of limitations
if the petitioner asserts a credible claim of actual innocence, McQuiggin v. Perkins, 569 U.S. 383,
392 (2013).
II.

Respondent urges the Court to dismiss the Petition because: (1) the Petition is untimely
under § 2244(d)(1)(A) and Stevens has not shown that any other provision of § 2244(d)(1) applies;
(2) Stevens cannot benefit from statutory tolling; and (3) Stevens has not demonstrated any facts

or circumstances that would support equitable tolling of the limitations period or application of

Perkins’s equitable exception. Dkt. 9, at 13-30.3

Stevens contends he timely filed the Petition because he filed an application for
postconviction relief in state district court on October 18, 2022, and the limitations period was
tolled while that application was pending. Dkt. 1, at 14-15; Dkt. 10, at 8-10. Stevens also argues
that Perkins’s actual-innocence exception applies because he “has maintained his innocence
throughout all proceedings and his propositions have been under Actual Innocence from the start
of him filing his Motions and his Application for Post-Conviction Relief.” Dkt. 10, at 6-8, 10. In
support of his actual-innocence claim, Stevens appears to argue that “exculpatory” text
messages—messages that the prosecutor allegedly withheld from the defense, and that trial counsel
did not present at trial—would prove his innocence by showing that he was not alone with the
minor victim on two specific dates in October 2016. Dkt. 1-1, at 49-50; Dkt. 9-25, at 1-2; Dkt. 10,

at 8.

3 For consistency, the Court’s citations refer to the CM/ECF header pagination.
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A.

The Petition is not timely under § 2244(d)(1)(A).* Under that provision, the limitations
period begins to run on the date that the challenged state-court judgment becomes final. “For
petitioners who pursue direct review all the way to [the United States Supreme] Court, the
judgment becomes final at the ‘conclusion of direct review’—when [the Supreme] Court affirms
a conviction on the merits or denies a petition for certiorari.” Gonzalez v. Thaler, 565 U.S. 134,
150 (2012). “For all other petitioners, the judgment becomes final at the ‘expiration of the time
for seeking such review’—when the time for pursuing direct review in [the Supreme] Court, or in
state court, expires.” Id.

Following a trial in October 2017, a jury found Stevens guilty of performing lewd acts in
the presence of a minor, after former conviction of two or more felonies, and recommended a life
sentence. Dkts. 9-3,9-6.> The trial court sentenced Stevens accordingly. Id. Stevens filed a direct
appeal in the Oklahoma Court of Criminal Appeals (OCCA), and the OCCA affirmed his judgment

on May 16,2019. Dkt. 1-1, at 1-18; Dkt. 9-10. Stevens did not seek further direct review by filing

a petition for writ of certiorari in the United States Supreme Court. Dkt. 1, at 3. His judgment

* Respondent generously construes the Petition as suggesting that the limitations period
may be governed by § 2244(d)(1)(B). Dkt. 9, at 15-18. The Court, however, does not read any
part of the Petition, or any part of the Response, as identifying facts implicating § 2244(d)(1)(B),
(C), or (D), or as asserting any discernible argument that any of these provisions apply. See Dkts.
1, 10, generally. The Court thus confines its analysis to § 2244(d)(1)(A).

5 Evidence submitted at the second stage of Stevens’s bifurcated trial established that
Stevens had three prior convictions, and the State’s appellate brief describes the prior convictions
as three sex offenses, including one for child sexual abuse and one for failing to register as a sex
offender. Dkt. 9-8, at 29. However, it appears from the record that the jury may not have been
informed of the nature of the prior offenses. See Dkt. 9-10, at 9 n.6 (noting that Stevens stipulated
to his prior convictions during the second stage and that the trial court admitted three judgments
and sentences “but informed the jury the court would not reveal what the convictions were for or
submit [the judgments and sentences] for review during deliberations™).
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thus became final on August 14, 2019, when the time expired to seek further direct review.
Gonzalez, 565 U.S. at 150; Sup. Ct. R. 13.1 (providing 90-day period to file petition for writ of
certiorari). Stevens’s limitations period, under § 2244(d)(1)(A), commenced the next day, August

15, 2019, and, absent any statutory tolling events, expired on August 17, 2020. Harris v.

Dinwiddie, 642 F.3d 902, 906 n.6 (10th Cir. 2011).% The Court therefore finds that, absent any

statutory tolling events, the Petition, filed February 2, 2024,7 is untimely.
B.

Stevens cannot benefit from statutory tolling. Statutory tolling suspends the limitations
period for the “time during which a properly filed application for post-conviction or other collateral
review with respect to the pertinent judgment or claim is pending” in state court. 28 U.S.C.
§ 2244(d)(2). A properly filed application is one that is filed in accordance with all state law
procedural filing requirements. Artuz v. Bennett, 531 U.S. 4, 8 (2000); Habteselassie v. Novak,
209 F.3d 1208, 1210-11 (10th Cir. 2000). And the application “remains pending until the
application has achieved final resolution through the State’s postconviction procedures.”
Lawrence v. Florida, 549 U.S. 327, 332 (2007) (internal quotation marks omitted) (quoting Carey
v. Saffold, 536 U.S. 214, 220 (2002)). But the application must be filed within the applicable
limitations period. Clark v. Oklahoma, 468 F.3d 711, 714 (10th Cir. 2006); see also Robinson v.

Whitten, No. 20-CV-0086-GKF-CDL, 2020 WL 7409596, at *7 (N.D. Okla. Dec. 17, 2020)

6 Under Harris’s “anniversary method,” Stevens’s limitations period would have expired
on August 15, 2020. Harris, 642 F.3d at 906 n.6. But because that was a Saturday, Stevens had
until the following Monday, August 17, 2020, to file a timely habeas petition. Id.; Fed. R. Civ. P.

6(2)(1)(C).

7 The Clerk of Court received the Petition on February 7, 2024. Dkt. 1, at 1. But because
the prison mailbox rule applies, the Court deems the Petition filed on February 2, 2024. Dkt. 1, at
16-17; Dkt. 9, at 13; see Price v. Philpot, 420 F.3d 1158, 1165 (10th Cir. 2005) (discussing prison
mailbox rule); Rule 3(d), Rules Governing Section 2254 Cases in the United States District Courts.
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(unpublished) (noting that an application for postconviction relief or other collateral review that is
filed before the limitations period begins has no tolling effect until the date the limitations period
begins).

Stevens filed two motions in state district court during his limitations period, on March 30,
2020, and on August 3, 2020. Dkts. 9-11, 9-12. These motions requested the production of
documents and transcripts related to his state criminal proceeding. Id. These motions do not
qualify as tolling motions under § 2244(d)(2) because neither motion sought postconviction relief
or other collateral review of his judgment. See Wall v. Kholi, 562 U.S. 545, 553 (2011) (concluding
that the phrase “collateral review,” as used in § 2244(d)(2), “means a judicial reexamination of a
Jjudgment or claim in a proceeding outside of the direct review process™); Sudduth v. Raemisch,
532 F. App’x 823, 823 (10th Cir. 2013) (noting that “motions for transcripts and the like do not
stop the limitations clock™); May v. Workman, 339 F.3d 1236, 1237 (10th Cir. 2003) (agreeing
with federal district court “that the limitations period should not be tolled during the pendency of
[petitioner’s] various motions for transcripts and petitions for writs of mandamus relating to those
motions™).

Stevens submitted a letter to the judge on August 26, 2020, inquiring about the status of

his motions for transcripts and discovery. Dkt. 9-13.8 Nearly two years later, on May 9, 2022,

Stevens filed motions requesting discovery, transcripts, and service of summonses. Dkts. 9-14, 9-

8 As Respondent notes, Stevens appears to acknowledge in his letter to the judge that his
AEDPA limitations period expired before August 26, 2020. Dkt. 9, at 25 n.6; see Dkt. 9-13
(“Because I didn’t have the documents I was denied my right to appeal on the federal level. Time
has ran out.”).
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15, 9-16, 9-17. On August 12, 2022, Stevens filed a motion to compel discovery. Dkt. 9-20.°

Because these motions were filed after the limitations period expired and did not seek
postconviction relief or judicial reexamination of his judgment or any claims, these motions also
did not toll the limitations period. Kholi, 562 U.S. at 553; Sudduth, 532 F. App’x at 823; Clark,
468 F.3d at 714; May, 339 F.3d at 1237.

Stevens filed an application for postconviction relief on October 18, 2022, asserting the
same claims he identifies in the Petition. Dkt. 9-24. The state district court denied the application
on September 18, 2023, and the OCCA affirmed the denial of postconviction relief on December
20,2023. Dkts. 9-35, 9-40. This application was pending in state court between October 18, 2022,
and December 20, 2023.!° But, contrary to Stevens’s position, this application did not toll the
limitations period because Stevens filed it more than two years after August 17, 2020, the date his
limitations period expired. Clark, 468 F.3d at 714.

Based on the foregoing, the Court finds that Stevens cannot benefit from statutory tolling.
Thus, unless he can show that equitable tolling is warranted or that Perkins’s equitable exception

applies, the Petition shall be dismissed as barred by the statute of limitations.

° On August 25, 2022, after receiving a response from the State and an objection to the
response from Stevens, the state district court denied the motion for discovery filed May 9, 2022,
and the motion to compel filed August 12, 2022. Dkt. 9-21. In so doing, the state district court
found that Stevens “failed to show that the State is in possession of any exculpatory evidence” and
“failed to show that all discovery requests made by Petitioner/Defendant Roger Dale Stevens prior
to trial were not sufficiently met by the State.” Id. at 2.

10 Stevens filed additional miscellaneous motions and applications while his application
for postconviction relief was pending, but none qualifies as a tolling motion because all were filed
after his limitations period expired and none sought postconviction relief or other collateral review.
Dkts. 9-29 (motion to compel), 9-32 (application for writ of mandamus, filed in state district court),
9-33 (application for writ of mandamus filed in OCCA); see Kholi, 562 U.S. at 553; Sudduth, 532
F. App’x at 823; Clark, 468 F.3d at 714; May, 339 F.3d at 1237.
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C.

Stevens has not shown that the Petition should be deemed timely through equitable tolling

or that the untimeliness of the Petition should be excused under Perkins’s equitable exception.
1.

A petitioner who seeks equitable tolling bears a “strong burden” (1) to identify specific
facts establishing that he diligently pursued his federal claims and (2) to show that extraordinary
circumstances prevented him from filing a federal habeas petition before the limitations period
expired. Yang v. Archuleta, 525 F.3d 925, 928 (10th Cir. 2008). Even applying the rule of liberal
construction, the Court discerns no arguments in the Petition or the Response suggesting that
Stevens is requesting equitable tolling. See Dkts. 1, 10, generally. Because it is his burden to
show that equity favors extending the limitations period, this is reason enough to conclude that
equitable tolling is not warranted. See, e.g., Horton v. Tuggle, No. 19-CV-255-JFH-KEW, 2021
WL 767862, at *4 (E.D. Okla. Feb. 26, 2021) (unpublished) (“Because Petitioner has failed to
allege or argue equitable tolling, he is not entitled to consideration of such relief.”’); Long v. Crow,
No. CV-19-737-D, 2019 WL 5295554, at *3 (W.D. Okla. Sept. 19, 2019) (concluding petitioner
was not entitled to equitable tolling especially where he failed to acknowledge the untimeliness of
his petition or explain why he was entitled to equitable tolling), report and recommendation
adopted by, No. CIV-19-737-D, 2019 WL 5295529 (W.D. Okla. Oct. 18, 2019) (unpublished).

Moreover, even if the Court could generously construe Stevens’s filings as asserting an
argument for equitable tolling, the Court would reject that argument because the record shows that

Stevens did not diligently pursue his federal claims. As previously stated, Stevens identifies two

claims in the Petition. First, he claims his appellate counsel provided constitutionally deficient

representation by failing to fully investigate his case and by failing to argue that trial counsel was
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ineffective “for not acquiring and presenting the missing exculpatory evidence in the form of

withheld, missing text messages.” Dkt. 1, at 6. Second, he claims the prosecutor violated his
constitutional right to a fair trial by withholding exculpatory evidence—specifically, “the full
content of the text messages from phones owned by [M.D., the victim’s mother] and Stevens.” Id.
at 8. Stevens alleges that he did not raise these claims on direct appeal because his appellate
counsel “refused” to raise them. Id. at 7-8.

The record of state-court proceedings demonstrates that Stevens knew the facts supporting
his federal claims either during his trial in 2017, or, at the very latest, at the conclusion of his direct
appeal in 2019. For example, in a sworn affidavit that Stevens signed in October 2022, and
submitted in support of his application for postconviction relief, he states, in relevant part, “I
repeatedly asked my trial counsel Jason Serner, for all texts from both phones and never received
them” and that “[t]here is documentation from James Lockard my appellate counsel, where I am
asking for texts and copies of all texts from my client files.” Dkt. 1-1, at 66-67. The
“documentation” from appellate counsel referenced in Stevens’s affidavit appears to be a letter
from Lockard, dated June 27,2018, wherein Lockard explained that he had reviewed text messages
from Serner’s file and “was unable to make out a claim of ineffective assistance of trial counsel
for failure to utilize the messages that were left out.” Dkt. 9-28, at 1. Lockard further stated in the
letter, “While there were messages that I think could have been helpful to you, they could also
have been harmful to you, to the point that the [OCCA] would have determined that trial counsel
exercised reasonable trial strategy in choosing not to offer them.” Id. Lockard enclosed with the
letter a copy of several text messages he found in trial counsel’s file. Id. Lockard also told Stevens
that if Stevens disagreed with Lockard’s “decision not to submit these messages™ in support of

Stevens’s direct appeal, Stevens could raise an ineffective assistance of appellate counsel claim in
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postconviction proceedings and attach the enclosed text messages “to any further motions you file
after the direct appeal.” Id. At the very latest then, Stevens knew, or should have known, at the
conclusion of his direct appeal in 2019, that appellate counsel did not raise the ineffective
assistance of trial counsel claim that Stevens identifies in support of his Sixth Amendment claim.

Further, the state district court’s order denying postconviction relief strongly suggests that
Stevens knew, or reasonably should have known, at the time of his trial in 2017, the facts that he
believes support his allegations that the prosecutor withheld exculpatory text messages, and that
trial counsel was ineffective for not acquiring or presenting “all” text messages to the jury that
were found on his phone and M.D.’s phone. In denying state postconviction relief, the state district
court found, in relevant part, that trial counsel and appellate counsel both investigated the facts of
Stevens’s case and expressed the same concerns about presenting certain text messages at trial.
Dkt. 9-35, at 5. The state district court stated:

Notably, appellate counsel’s stated concern with the excluded text messages were
likewise expressed by Defendant’s trial counsel. On October 16, 2017, a hearing
was held by the trial court. (the day prior to the commencement of the jury trial on
October 17,2017). During the hearing, Defendant’s trial counsel sought to prevent
the introduction of ANY text messages. Defendant’s trial counsel contended that
the text messages were more prejudicial than probative. Both the State and
Defendant’s trial counsel allowed that there were voluminous text messages that at
a minimum implicated Defendant in other bad acts or wrongs. Ultimately, the
Court allowed the State to introduce only 9 text messages as the Court found they
were probative of the issues then at hand. However, the Court denied the
introduction of the photographs attached to the text messages.

Id. (internal citations to pretrial hearing transcript omitted). The state district court made two
additional findings that are even more damaging to any potential diligence argument Stevens could
make in support of a request for equitable tolling:

During the course of the October 16, 2017 hearing, Defendant’s trial counsel
acknowledged to the trial court, that the State had provided Defendant’s trial
counsel with all of the text messages in the State’s file and that Defendant’s trial
counsel was in receipt of the text messages, pursuant to Defendant’s trial counsel’s
discovery request.

10
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Further, Defendant’s trial counsel had access to all text messages pulled from
Defendant’s phone.

Id. at 7-8. (paragraph numbers and internal citation to pretrial hearing transcript omitted).'!

On this record, and even assuming Stevens had identified any extraordinary circumstances
in support of a request for equitable tolling (which he has not), there is no basis for this Court to
find that Stevens diligently pursued his federal claims by waiting more than three years after the
OCCA affirmed his judgment (and more than two years after his AEDPA deadline expired) to first
seek postconviction relief as to those claims. To the extent this Court could generously construe
any portion of Stevens’s filings as requesting equitable tolling, the Court therefore denies that
request.

2.

Stevens does assert, in his Response, that this Court should excuse the untimeliness of
his Petition under the actual-innocence exception recognized in Perkins. The Perkins Court held
that “actual innocence, if proved, serves as a gateway through which a petitioner may pass whether
the impediment is a procedural bar . . . or . . . expiration of the statute of limitations.” 393 U.S. at

386. “Also known as the ‘miscarriage of justice’ exception, the actual-innocence exception applies

1 These state-court factual findings are presumed correct absent clear and convincing
evidence to rebut that presumption. 28 U.S.C. § 2254(e)(1); Fontenot v. Crow, 4 F.4th 982, 1032
(10th Cir. 2021). And at least some of Stevens’s allegations buttress, rather than rebut, the state
district court’s findings. See, e.g., Dkt. 1-1 at 42-43 (alleging the outcome of trial and direct appeal
would have been different if trial counsel had honored Stevens’s request to investigate “the missing
phone records” and appellate counsel had honored his request to argue that trial counsel was
ineffective for failing “to utilize the missing text messages and for failing to submit the messages
that were of exculpatory nature™); Dkt. 9-3, at 6 (asserting, in postconviction reply brief, that
Stevens’s claim that the prosecutor withheld exculpatory text messages “makes perfect sense
because he had no access to the text messages due to being incarcerated at the time of discovery
and his trial counsel not presenting him with the discovery”). The state district court’s factual
findings are equally damaging to Stevens’s substantive claims, but because the statute of
limitations bars relief, the Court does not reach the merits of either claim.

11
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‘when a petitioner can demonstrate that he is actually innocent of the crime of conviction.””
Pacheco v. Habti, 62 F.4th 1233, 1241 (10th Cir. 2023) (quoting Taylor v. Powell, 7 F.4th 920,
926 (10th Cir. 2021)), cert. denied, 143 S. Ct. 2672 (2023). To show that application of this

equitable exception is warranted, a petitioner must “present ‘new reliable evidence . . . that was

not presented at trial.”” Fontenot v. Crow, 4 F.4th 982, 1032 (10th Cir. 2021) (quoting Schlup v.

Delo, 513 U.S. 298, 324 (1995)).!12 And the petitioner must “persuade[] the district court that, in
light of the new evidence, no juror, acting reasonably, would have voted to find him guilty beyond
areasonable doubt.” Perkins,393 U.S. at 386 (alteration added) (internal quotation marks omitted)
(quoting Schlup, 513 U.S. at 329). “This standard requires courts to engage in a counterfactual
analysis, determining whether a jury confronted with all the evidence now known would still have
convicted the petitioner of the crime charged.” Taylor, 7 F.4th at 927; see also House v. Bell, 547
U.S. 518, 538 (2006) (explaining that a federal habeas court must consider all evidence, “old and
new, incriminating and exculpatory,” and “must make ‘a probabilistic determination about what
reasonable, properly instructed jurors would do’” (quoting Schlup, 513 U.S. at 329)).

As the Court understands it, Stevens contends that certain exculpatory text messages that
the prosecutor allegedly withheld, and that trial counsel did not present to the jury would prove his

innocence. Dkt. 1, at 5-8; Dkt. 10, at 8.1 Stevens’s most specific argument appears to be that

12 Fontenot clarified that “new” evidence can include evidence that was available before
or during trial but that was not presented at trial. 4 F.4th at 1032.

13 Stevens does not adequately develop his actual-innocence claim in the Petition or the
Response, but some exhibits he submitted with the Petition and several of his pro se filings in state
postconviction proceedings amplify that claim. See, e.g., Dkt. 1-1, at 35 (referencing text messages
between Stevens and M.D. between June 1, 2016, and November 2, 2016, that would “vindicate
Mr. Stevens of any wrongdoing™); id. at 44-45 (discussing “missing” text messages from October
23,2016); Dkt. 9-37, at 20 (asserting in postconviction reply brief that text messages from October
1, 2016, would prove that S.D. and M.D. were not with Stevens on that date).

12
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certain text messages not presented to the jury would show that he was not alone with the victim,
S.D., on October 1, 2016, or October 23, 2016, and that he is therefore innocent. Dkt. 1-1, at 35,
44-45, 50; Dkt. 9-37, at 20. In his application for postconviction relief, Stevens asserted, in
relevant part:

The rest of the text messages that are missing from the date of October 23, 2016
are what prove that the statements made by Defendant, Mr. Stevens, are correct
rebutting [S.D.’s] testimony that is inconsistent with the text messages that are still
missing from the date of Oct. 23,2016 (Tr. 114-120). And proving that Kim Burke
was there the whole time. . . . [S.D.] never went inside to watch TV on that date of
10-23-2016, he was sitting outside talking to Kim the whole time. There was no
time when Defendant, Mr. Stevens was at all alone with [S.D.] in the house boat on
October 23, 2016 or October 1, 2016. Therefore, Defendant, Mr. Stevens did not
commit a lewd act during that time. And the texts will prove that the District
Attorney’s statement of this happening on the date of October 1st is incorrect and
inconsistent with Kim’s testimony in court.

Dkt. 1-1, at 45-46. Even assuming the truth of Stevens’s allegations that some text messages not
presented to the jury exist and would show that he was not alone with S.D. on October 1, 2016, or
October 23, 2016, his actual-innocence claim falls under the crushing weight of the evidence that

was presented to the jury at trial.

Both appellate briefs filed in the OCCA show that the following facts were established at

trial. In October 2016, S.D., who had just turned eight years old, told his grandmother that he and
Stevens had been doing “man things.” Dkt. 9-7, at 9; Dkt. 9-8, at 9. S.D. described those things
as “walking on the beach and in the woods naked.” Dkt. 9-7, at 9. At that time, S.D.’s mother,
M.D. had some type of relationship with Stevens and would leave S.D. alone with Stevens when
she went to work. Id. at 10; Dkt. 9-8, at 8. A few days after S.D. told his grandmother about
walking naked in the woods with Stevens, S.D.’s grandmother observed S.D. “messing with his
privates” while S.D. was bathing. Dkt. 9-7, at 10; Dkt. 9-8, at 9. When his grandmother told him
that was inappropriate, S.D. responded that Stevens “messes with [Stevens’s penis] all the time.”

Id. S.D. further explained “that [Stevens] puts lotion on his . .. pee pee,” and S.D. made a hand
13
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gesture to reenact Stevens’s hand mbtion. Dkt. 9-7, at 10; Dkt. 9-8, at 9. An investigation ensued,
and S.D. told a detective that he was sitting on the bed watching television, Stevens was on the
other end of the bed, and he saw Stevens rubbing lotion on Stevens’s “weenie or wiener.” Dkt. 9-
7, at 10. S.D. made this same disclosure to a forensic investigator. Id.

At trial, S.D. testified that he and Stevens were sitting on Stevens’s bed, that Stevens was
naked, and that Stevens rubbed his own penis with lotion. Dkt. 9-8, at 8. S.D. demonstrated for
the jury the hand motion that he saw Stevens performing. Id. S.D. also testified that Stevens asked
S.D. to disrobe while Stevens was masturbating. Id.; Dkt. 9-7, at 10. S.D. testified that he took
off most of his clothes but told the jury, “I left my underwear on, at least.” Dkt. 9-8, at 8. The
State introduced at trial several text messages between M.D. and Stevens. The messages indicated
that M.D. was aware that Stevens routinely masturbated in front of S.D., and that M.D. was
complicit in that behavior.'* Id at 9. For example, in a text message from Stevens to M.D., dated

September 15, 2016, Stevens asked M.D. if it “bother[s] her that [Stevens] think[s] it’s ok if [S.D.]

wanted to masturbate openly.” Dkt. 9-7, at 14. In another text message, also dated September 15,

2016, Stevens told M.D. that he would “teach [S.D.] the right times to be nude and masturbate.”
Dkt. 9-8, at 11. In a text message from M.D. to Stevens, dated October 1, 2016, M.D. stated:
“[S.D.] just told me you were rubbing your pee pee with lotion today . . . I really hope he doesn’t
say that in front of anyone else.” Id. at 9. Stevens responded to this text by stating, “Tell him not

t0.” Id. In atext from Stevens to M.D., also dated October 1, 2016, Stevens asked M.D., “Should

14 As demonstrated by Stevens’s allegations in his postconviction appeal brief and exhibits
attached thereto, the jury heard testimony, and Stevens was thus aware at the time of trial, that the
text messages presented at trial were only a portion of the over 100,000 text messages recovered
from Stevens’s and M.D.’s phones, and that the total number of text messages recovered from both
phones included “messages to all of the contacts on the phone, not just between” M.D. and Stevens.
Dkt. 9-37, at 21-22; Dkt. 9-38, at 24-26.
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[S.D.] see me playing with [my penis] a little more?” Id. at 12.'> M.D. also testified at trial that

she knew Stevens was masturbating in S.D.’s presence. Id. at 9. M.S. testified at trial that S.D.
would have been alone with Stevens on several occasions between August and October 2016. Dkt.
9-38, at 27.

Considering all the evidence—including the “old” and “incriminating” evidence presented
at trial and the “new” and purportedly “exculpatory” text messages that Stevens claims would
prove he was not with S.D. on October 1, 2016, or October 23, 2016—the Court concludes that “a
jury confronted with all the evidence now known would still have convicted [Stevens] of the crime
charged.” Taylor, 7 F.4th at 927. The Court thus concludes that Perkins’s equitable exception
does not excuse the untimeliness of the Petition.

3.
Based on the foregoing, the Court concludes that equitable tolling is not warranted, and

that the equitable exception does not excuse the untimeliness of the Petition.

15 According to the text messages that appellate counsel provided to Stevens in 2018, M.D.
responded to Stevens’s inquiry as to whether he should masturbate more frequently in S.D.’s
presence by saying, “No, I don’t think you need to do anymore than you do[.]” Dkt. 9-28, at 7.
Other text messages appellate counsel provided to Stevens in 2018 include a message from M.D.
to Stevens, dated October 23, 2016, asking, “Naked?,” and Stevens’s response, “We were for a
little bit, a boat came so we got dressed.” Id. at 4. This directly contradicts Stevens’s assertion
that “missing” text messages would prove that he was never alone with S.D. on October 23, 2016.
In other messages Stevens sent to M.D. that same day, Stevens remarked, “He likes being naked,”
and “I do too so it’s all good.” Id. It is not clear from the record whether these messages were
presented at trial or whether these are among the messages that Stevens claims were “exculpatory”
and wrongly excluded from trial because they purportedly would have shown that Stevens was not
alone with S.D. on October 23, 2016. Regardless, these messages lend support to appellate
counsel’s assessment, and the state district court’s conclusion, that trial counsel likely made a
reasonable strategic decision to argue for the exclusion of most text messages.

15
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IIL.

For the reasons just discussed, 28 U.S.C. § 2244(d)(1)’s one-year statute of limitations bars
relief as to the claims Stevens asserts in the Petition. The Court therefore grants the Motion to
Dismiss and dismisses the Petition, with prejudice. And, because Stevens’s noncompliance with
the statute of limitations constitutes a plain procedural bar, the Court declines to issue a certificate
of appealability. 28 U.S.C. § 2253(c); Slack v. McDaniel, 529 U.S. 473, 484 (2000).

IV.

IT IS THEREFORE ORDERED that: (1) Respondent’s Motion to Dismiss (Dkt. 8) is
granted; (2) the Petition for Writ of Habeas Corpus (Dkt. 1) is dismissed with prejudice as barred
by the applicable statute of limitations; (3) a certificate of appealability is denied; and (4) a
separate judgment shall be entered herewith.

DATED this 17th day of December, 2024.

GRE RIZZELL
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA g =5, 4

RODGER D. STEVENS,
Petitioner,
Case No. 24-CV-0053-GKF-MTS

V.

WILLIAM RANKINS, Warden,

Respondent.
JUDGMENT
In an Opinion and Order filed contemporaneously herewith, the Court granted
Respondent’s Motion to Dismiss (Dkt. 8) and dismissed Petitioner Rodger D. Stevens’s 28 U.S.C.
§ 2254 Petition for Writ of Habeas Corpus (Dkt. 1) as barred by the one-year statute of limitations
prescribed in 28 U.S.C. § 2244(d)(1).
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that judgment is

hereby entered in favor of Respondent and against Petitioner.

GRE% ’*a RIZZELL

UNITED STATES DISTRICT JUDGE

DATED this 17th day of December, 2024.
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