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what Ms. Schultz testified about what he does. If you get in
his way, if you are going to go to the authorities, he is going
to use threats to keep you in line. And Mr. Harris kept these
girls quiet for years through threats. Years.

Look at the prior disclosures to friends. Now, with

regard to-aossibl)*_-we have disclosures

essentially about being raped and molested by Mike for a year
maybe more prior to -running away. The girls were
consistent that they -- or these witnesses were consistent that
the girls said they were told not to tell anybody,

Before I get to the next point, if this is all a scam,

all a plan bﬁ-an'c-to frame Mr. Harris, if that is

what this is about, how come it started way back with the
disclosure of- How do we explain? -talked about
seventh grade. A year and a half, maybe two years prior on the
bus. Okay?

Is that when the plan started? Were they thinking
that far ahead as far as-goes? Was she thinking that far
ahead in that period of time that far back?

In 2007, the twins initially denied telling these
friends. Remember the interviews with the cops, that question,
"Did you tell anybody else?" "No." What should weJexpect of
these two girls? Remember, I think it is reasonable to assume
that these girls didn't like authority, didn't like cops. And

what would be the last thing that, when you look at these girls,

In re Harris 089
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the last thing that they would want to do? What would be the
reasonably last thing they would want when they testified about
this, getting their friends involved.

Sc yes, were they deceptive with the police on that
issue. Yes, they were. But they had higher priorities for
themselves at that time. ; And priority number one wasn't
dragging their friends into this thing.

Do you think it is fair to say that the girls were --
I'1ll use the term testing the waters. They wanted to see how
much they could disclose, to have the evidence come out about
what Mr. Harris was doing to them, but they didn't have to get
their friends (involved. . They weren't going to do it. That is
understandable, given the background of these girls, the fact
that they don'tt have solid relationships .with adults,

So their peer groups become really their close knit
group. That is the people they trust. And there was evidence
all over this trial that exhibited that. The letters, the
sneaking out to go be wikh them. Those were people that they
trusted. And they weren't going to violate that trust, and that
is why they didn't initially say, "Let me tell you about all my
friends I told, and you can go interview them. I" don't think
that is really what they wanted to do.

The importance of these prior disclosures is it J
déstroys the idea that there was a deceptive plan by the twins ‘

to frame the defendant! It eviscerates it. If you think about

In re Harris 090
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it, twins are going to lie to their friends about all this? The
people that they trust most? And then their friends would maybe
find out they were lying essentially. That runs counter to the
way they view their friends and why they want to protect their
friends.

The gradual disclosures to CPS counselors and law
enforcement after-ran away. Remember -and the
evidence. She initiates the process, and she says, "I knew I
had to finally tell people what really happened.”

That is consistent with the way these two girls are personality

wise. It was clear-«ras more reluctant to bring it out

than- was. -admitted to that.

Regarding the disclosures to CPS, neither of the girls
tell a lot details. That is reasonable. Both gradually
disclose to the counselor, give overview statements about the
abuse. That's reasonable. Crying. They are emotional as they
let out the little bits. Years of abuse. Is it reasonable to
expect a full accounting of it all right at the beginning?
Absolutely no, not to these initial people involved in their
case.

Is it reasonable to expect some inconsistencies? Of
course. Of course. We have had traumatic events occur over the
course of the years, and when you think about memory, think
about how we commonly remember events, if you have an event that
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lelter or something about me moving back with her.

Q. Ms. Hankel asked yoﬁ about never telling your dad
Mike was molesting you; correct?

A. Correct.

Q. Why not? Why didn't you tell your dad?

A. Well, I was scared if I told anyone what Mike would

do to me. I didn't want to tell my dad. T didn't want my dad

to do something stupid.

Q. What do you think your dad might do if he found out
Mike was molesting you? ‘ ”

A. Probably go hurt Mike really bad. I didn't want my
dad to get thrown in jail.

Q. You gave -- you have given statements, both here

and to law enforcement, that you hadn't told friends about what

Mike had done to you; correct?

A. Correct.

Q. And so is it fair to say that you did not tell the

truth about telling your friends about what happened?

Is that fair to say?

A. That is.

Q. Why did you not want to tell law enforcement or

anybody else that you had disclosed to your friends?

A. Because it was embarrassing, you know, just having

my friends know. And I didn't --

Q. What was it about -- when you were asked, did yo
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tell any of your friends, why didn't you want us in law

enforcement, in other words, Karen Smart or John Rutkowski, CPS

to know that your friends knew?

A. I didn't want them to get involved -- my friends,

—— s B e T — e

to get involved in this. I didn't want them to have to be

involved in all of this.

Q. Were you trying to protect your friends?

—a . e —— et ety - -

Q. You were questioned at the preliminary hearing
regarding some journal; do you recall that?

A. Yes.

Q. Did you write in any place that you remember now
entries into any journals about -- even remotely about what
Mr. Harris was doing to you sexually?

A, T did.

Q. And did Deputy Rutkowski or Investigator Rutkowski
come and see you after Mike was in jail and show you some
journals?

A. Yes.

Q. Did he ask you to look at the journals and see if
there was any mention of the abuse by Mike in these journals?

A. Yes.

Q. Let me show you what has been marked as Exhibit 36.

Judge, it is an evidence property bag that contains

three notebooks.

In re Harris 093

EXHIBIT 489



N

10
11
12
13

14

24
25
26
217
28

there's been a lol of testimony here today, so I don't
want Lo re-ask a guestion that's been asked already, bul
whal -- well, let me ask it this way: You have
discussed these allegations of molestation with-
correct?

A, Yes.

Q. Is thal in a conversation thakt you've had with

-;ngoing 50 that there's been more than one such

conversation?

AL Yes.

0. I's it the kind of thing that you've been
discussing wiLh-‘rretty much since you were 11
years old?

A. Yes.

Q. Have you discussed any of the allegations in
any detail at all with the foster parent or parents that
yau're living with?

h. No.

Q. Have you discussed any of the details of the

allegations of molest with any of your friends?

a2

A, No.

Q. At any time?

A NO.
Q. Have you ever told your friends, apart from a

discussion, have you ever told any of your friends at

any time that Mike Harris was molesting you?

AL No.
e =
Q. Or that he was a molester?
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A No. I just said he's a weirdo.

s ———

Q. You just said he was a weirdo but no Further or
speciblc identification?

i No.

Q. Do you recall who it was, which of your friends

vou told he was a weicdo?

A My friends, most of them.
. More than one?
AN Yes.

Q. No description of why you were describing him
asz o welrdo?

A. Because, they always asked why we weren't
allowed to hang out with boys, why he would get pissed

olf or why we liked boys and just hanging out with boys.

Q. And you said, "Because he's a weirdo"?
A Yes.
Q. Fair enough. And if I understood your

Lesl imony correctly, and there was a lot of it so I
apologize if I misunderstood, but I think 1 hcard you
testify that Mr. [larris never ejaculated during these
evenbts; is that correct?
AL That's correct.

MR. GEPHART: Can I take a minute, Judge? I
think T'm getting close to being done.

THE COURT: Yeah. Gather your thoughts.

{Pause in proceedings.)

{A discussion was held off the record between

defense counsel and the defendant.)

327
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A. No.

Q. Did you plan to do that?

A. No.

Q. Did you scheme to do that?

A. No.

Q. Did you scheme and plan to give inconsistent
answers in these different interviews?

A. No.

Q. Tell me again who your boyfriend was just before
you ran away?

MS. HANKEL: Objection. Asked and answered.
Cumulative.

THE COURT: Seems to me it has been asked and answered,
and if you are asking her to tell you again, you know it has
been asked and answered.

MR. GRAHAM: Well, I want to set the stage, but I want
to understand.

Q. BY MR. GRAHAM: Who were you hégging out with just

before you ran away?

A. and

Q. And of those two, who did you tell anEF_any kind

of sexual abuse by Mr. Harris?

A. Neither of them at that time, until after_; told

Alex Ellig.

Q. I just want to make sure we're clear. Did_you tell
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any of your friends prior to June 26th of '07 about sexual,

abuse?

A. No.
Q. After you ran away, who was the first person that
you told of your friends about the sexual abuse?

r—

Q. And what did you tell him?

A. I told him that Mike had touched me in a wrong way.

Q. Why did you feel at that time that you could tell
him?

A. Because I -- I don't know. Because I knew I was
finally out of the home, and I felt a little bit safer.

Q. Who was the next friend that you told, if there was
one?

A. I don't remember who the next person was,

Q. Before Alex, was the only person you told

e e . e et et . i

about being sexually abused by Mike other than the Previous

Statements regarding your mother and sister?

A. No. There was no one else.

———

Q. So we go -hen Alex, and then who is the next

person you told?

A. I don't remember who the next person was.
Q. Who was the next friend that you told after you

spoke with Alex?

A. - I think it was.
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[Audio Dialogue begins at 0:00:19]
DET. RUTKOWSKI: Yeah, might as well.
UNIDENTIFIED FEMALE: Okay.
- So what are you talking to me about?
DET. RUTKOWSKI: Following up -- don’t shut it, unless
somebody comes in. |
UNIDENTI®T=ZD FEMALE: [inaudible]
DET. RUTXOWSKI: Unless you feel more comfortable.
What are vou practicing from prom night?

[laughter]

- That’s gonna be me when I get drunk and drink too

much.

UNIDENTIFIED FEMALE: [inaudible]

DET. RUTKOWSKI: Don't get drunk at your age. What am I
doing? I don’t know. 16th -- 8, 1730,

UNIDENTIFIED FEMALE: She’s giddy. She’s a little --

DET. RUTKOWSKI: She’s weird. Yeah.

UNIDENTIFIED FEMALE: [inaudible]

DET. RUTKOWSKI: Smoking reefers or something.

— High -- I'm high off 1ife.
UNIDENTIFIED FEMALE: That’f right.

DET. RUTKOWSKI: Yeah, you should be.

Who —--
DET. RUTKOWSKI: -- did you tell about Mike being a pervert
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or whatever hefore he was arrested?

I think I told Alex.

DET. RUTKOWSKI: That’s it?

I think so.

DET. RUTKOWSKI: No friends? Well, who was sending him the

email, saying we know who this is, you --

Oh. I didn‘t -- I didn’t tell that person that.

DET. RUTKOWSKI: Okay. Did vou tell anybody?

No. I only told Alax,

DET. RUTKOWSKI: Not even your mother?

r 7

No. Oh -- oh, I forgot about that. I thought
you meant when [inaudible].

DET. RUTKOWSKLI: Okay. So --

Yeah, I didn’t —--

DET. RUTKOWSKI: ~-- the only person yvou talked to about

what Mike was doing to you was your mother?

Mm~-hmm.

F

DET. RUTKOWSKI: Okay.

[inaudible]

DET. RUTKOWSKI: [inaudible] You win.
And then --

Is that a camera?

DET. RUTKOWSKI: Duh. Are you now or were you then on

birth control?

No.
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Trisha the other day.

Not anymore.

I'

DET. RUTKOWSKI: Okay.

[inaudible]

DET. RUTKOWSKI:

DET. RUTKOWSKI: Trish.

DET. RUTKOWSKI: Oh.
UNIDENTIEFIED FEMALE:

DET. RUTKOWSKI:

I l

RUTKOWSKTI :

DET.

Who else?

Anybody

DET. RUTKOWSKI: Bishop? Chalfant?
_ Wilkerson.
PET. RUTKOWSKI: Wilkerson. Do you know her phone number?

Wro

The mom, Trisha -- Trish Jackson.

Was that her foster lady?

That was—
UNIDENTIFIED FEMALE: That was —

But vyes,

else?

I don’t think so.

Were you thare when Mike got served the

alsge?

the one that you remember.

Restraining Orders,

when you g.iys we

L=y

walking on the sidewalk

with a bunch of kids?

Oh, vyeah,

that was me.

DET. RUTKOWSKI:

kids know?

e ———ee .

Hmm?

;

DET. RUTKOWSKI:

No.

And =-- and he -- okay.

e e ——

So didn’t those

Didn’'t those kids know?
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DET. RUTKOWSKI:

DET RU“KOWDKI

No.

You didn’t say there’s the pervert or --?

‘Cause I thought he yelled at you and

o

aCCObth a;l you guvq

Yeah.

that me,

like -=

didn’t know

R“SKQN~<_:

thing they knew is he was

he --

He yelled at me, but they -- those boys

they didn’t know anything that hapvened until

But

[ SV

[inaudinlel.

An/ of the details,

DET. RUTKOWSKI:

do you think,

How many times did you tell your mother,

during the years that he abused you?

_ [inaudible]?

DET. RUTKOWSKI:

DET. RUTKOWSKI:

DET. RUTKOWSKI:

it started with him,

DET. RUTKOWSKI:

And we’re missing one;

R

DET. RUTKOWSKI:

Yes.

Just once?

Was hkhat closer to the beglnning of whean

or closer to the end?

to the beginning.

Was it your diaries that I went and got?
right?

too.

They’re actually missing pages,

Pages out of the ones that I did get?

— That ymu have.
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DETECTIVE 1:

what she meant by
2

DETECTIVE 1:

Mike -- Mike -~ Mike raped me when I was real

Okay. And did she give you any indication of

that?
Um -- touching -- um --
Bul, I mean, did she -- did she say this or

were you just speculating?

DETECTIVE 1:

young.

DETECTIVE 1:

that -- that he did? ‘Cause we use Lhe word

She -- she said this.
Okay. What -- what did she say?
Mike -- Mike used to rape me when 1 was real

Okay. And did she talk about things that --

W

rape’” and, you

know -- and all that.

Putting -- putting his hand down her pants,

touching -- touching her chest, that -- yeah, I think that was

about it.
DETECTIVE 1:

\\rapeu o

DETECTIVE 1:

using?

DETECTIVE 1:

50, when you heard that she said the word

Mm-hmm.

-- and is that the word you remember her

Mm~hmm.
That’s vyes?

Mm~hmn.
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[Dialogue begins at 00:00:00]
DETECTIVE 1: Um -- can you -- we're going to record this
because I can’t take notes fast enough when people write; okay?
_That’s cool.
DETECTIVE 1: All right. Uh -- we’re here in the D.A.'s

conference room with Therese Hankel, Todd Graham and Wade

McHannon [phonetic}. And your full name is what?

DETECTIVE 1: -

MS. HANKEL: And it’s November 6th.

DETECTIVE 1: Yep, 2009. All right, -«— uh -- your

name has been mentioned in this trial quite a few times. And -

why don’t you tell -- why don’t we start off with -- when did

you first meet either one of the -- the twins?

-MSO{JOG Mule Days of '07.

DETECTIVE 1: Mule Days. S5So that’s --

- So, that's May.

DETECTIVE 1: May of 7072

— Yeah.
DETECTIVE 1: Okay. And prior to you meeti_m_d

DETECTIVE 1: And, at that time, where were you going to

school?

-I&‘ was going to Bishop Unicon High School.
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of a more personal nature?

\- Yeah, she started telling me that her mom and Mike
were pretty abusive verbally and mentally and -- that Mike’s hit
her before and -- her and her sister before and —-- about a month
after we hooked up she told me that he had raped her; Her and
her sister.

DETECTIVE 1: * All right. So -- when is Mule Days, what's
that day? Do you know?

bETECT§VE 2: Weekend in May; last weekend in May.

DETECTIVE 1: ¥%ast weekend in May? Okay.

- Yeah.

DETECTIVE 1: So, about a month afterﬁthat, is == is when
she said what?

- That he raped her and her sister. That they were
both verbally and physical abusive.

DETECTIVE 1: So this -- is this =-- you know when she ran
away? You know when that happened?

- Probably mid summer of ’07. So, probably August.

DETECTIVE 1: Okay.

- Mid-August.

DETECTIVE 1: *pow, are you sure of that, or you just don’t
know?

_hat -- that’s just from -- I mean it was so lonq
ago --

DETECTIVE 1: Okay.
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DET. RUTKOWSKI: No?

— Nope.

DET. RUTKOWSKI: Okay. It’s okay.

e ———

Did you tell anybody during the time you lived with

Mr. Harris and your mom and he was fooling around with you guys,

who -- cdid you tell anybody that he was coing anything?
J

My mom.

DET. RUTKOWSKI: Just your mom?

Yeah.

;

DT . RUTKOWSKI: Okay. How many times did you tell her?

A couple times. She [inaudible].

T S —— -

DET. RUTKOWSKI: Now, did you keep diaries, too, like your

sister?

No,

DET. RUTKOWSKI: No?

Hmm~hm.

DET. RUTKOWSKI: Did you know wbur sister did?

— Mm~hmmn.

DET. RUTKOWSKI: And did you know there was stuff in there

— T A —— - —— e

about what Harris was doing?

- [shakes head side to side]

DET., RUTKOWSKI: Okay.

[End VTS_01.2; begin VTS 01.3]

DET. RUTKOWSKI: After you were separated from Mr. Harris,

did you tell -- who did you tell about what he was doing?
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-Nobody Just Alex.

DET RUTKOW T Just Alex?

- Yeah.

DET. RUTKOWSKI: FHow about your -- the first set of foster
parents?

- [inaudible]

DET. RUTKOWSKI: Cxay. How about --
_ I rold ny sescond [inaudible].
DET. RUTKOWSKI: Ck&ay. S0 you have Alex and your saaond

set of foster parents.

T p—

DET. RUTKOWSKI: And their kids or anything? Any of their

kids?

DET. RUTKOWSKI: Okeay. What’s their kids names?
DET. RUTKOWSKI : _
g

DET. RUTKOWS3SKI: Okav. And then how about other friends?

! S —

llllllll_[lri idibi wl

DET. RUTKOWSKI: [inaudible] Who told whatever the kid was

that emailed Harris and said we know who you are, you’re a

pervert?

DET. RUTKOWSKT: -did?
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‘that term.

Q. BY MS. HANKEL: Today you testified about what a
boner is.
Do you remember that?
A. Yes.

Q. And you testified about a particular incident in

the Chalfant trailer where you said that my client tried to rape

you.,

A, Did I say the word "rape"?

Q. You may have said that he tried to stick his penis
in you, and that he stuck it in you this far. Maybe I
misunderstood, maybe that wasn't the phraseoclogy that you used.
But you testified to a rape and you testified --

MR. GRAHAM: I am going to object as misstating the
testimony. I think there is a misstatement here by counsel.

THE COURT: What is the misstatement?

MR. GRAHAM: I don't think this witness has used the
word "rape." I think it is a characterization by counsel, and

we are having,-at the very least, a miscommunication here on

THE COURT: We are not going to fight over semantics.
She can ask the question and phrase it the way she chooses. It
is her prerogative. Overruled.

Q. BY MS. HANKEL: And you testified in response to
Mr. Graham's question --

THE COURT: Wait a second. What we are not going to do
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STEVEN C. GABAEFF, M.D., F.A.A.E.M,
DIPLOMAT EMERITUS AMERICAN BOARD OF RMERGENCY MEDICINE
263 CLEAR RIDGE DR,

HEALDSBURG, CA 95448

April 1, 2023
To whom it many concern:

I have been asked to prepate a packet in support of motion for review of medical findings in the
case of Michael Jay Harris CDCR# ADO793. I am doing this work pro bono at this time.

I'was an expett consultant in the original wial and concluded that the videos of the exam by nusse in
this casc were misinterpreted and evidence of penctration falsely testified to, when no evidence of
penetration was scen by me or is present. Penetration is quite damaging as the attached photo
surveys (Attachment 3 and 4) show. These dramatic findings ace constant in ceal penetration and
obvious, leaving scarred deformed tissuc and contorted anatomy as the follow-up images in the
exhibits show. The twins in this case did not have findings consistent with penetration, thereby
making their accusations unsupported. Their mental health issues are clear in the notes [ have
attacked that were taken as Iwas reviewing the discovery. Subscquent behaviors (away from the
family) support this notion of mental instability, unrestrained anger and aggression, and a confused
and changing history that is highly suspicious of fabrication, False accusations are common in
studies of rape victims where 16% of all rape accusations over 9 years, for all comers, where shown
in a study by Slaughter' and validated by police investigation. There are likely to be morte than the
police would publically identify. Quinn in studying false accusations in custody cases (which this at
least indirectly relevant to this case) was 22%",

" Slaughter L, et. al.. Patterns of genital injury in female sexual assault victims. Amer J. of Obstetric
and Gycecology. 1997; 176: 609-616

i Quinn KM. The credibility of children's allegations of sexual abuse. Behavioral Sciences & the Law
Volume 6, Issue 2, pages 181-199, 1988

Ottice Cell 916 342 4835/ stevengabaetf@gmail.com
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The Credibility of Children's Allegations
of Sexual Abuse

Kathleen M Quinn, M D

Sexual abuse, the fastest growing type of abuse complaini, often raises is-
sues concerning the credibility of individuot allegations. This paper discusses
histarical, developmental. and vocictal factors affecting children's credibulity
and recommended assessment methods that maximize a child's capacity 1o re-
lote his or her expenience. Clinical factors leading 10 false alleganions are dis-
cunsred.

I have consulted on 1500 sexual assault cases and was a previous director of a SART program in San
Diego in the late 90’s for the San Diego Police Department. I have been a consultant in 5000+
abuse cases over 33 years and testified in court 5004 times. [ have publishe 6 peer reviewed articles
on false allegations of abuse.

The packet contains my original notes (attachment (A) 1), and abstract summary of key points from
those notes (A 2) two photo surveys of the actual damage produced by rape of children and the
residual findings (A 3 and 4), and article by child abusc MD’s used in coust of cases like this, that
falsely represents thar pregnant females do not have evidence of peneteation with commentacy (A 5
and 6), an article by a Swedish scientific panel charges with evaluating the reliability and evidentiary
value of the child abuse literature (A7), and a summary comparing my notes regarding the video of
the exams done on the girls around the time of the allegations (OCJPs) (A 8). I believe that an
honest and objective analysis of the video will reveal that the allegations by the alleged victims are
suspicious, if not proof of, falsc allcgations and fabrication. The tecords reflect and the mental
health history of the twins reveals inconsistencies and anger that define motive to lic and secondary
goals to separate from their mother. Strange and concerning interactions with others outside the
family unit are included in my notes and the summery of my notes that support the lack of
credibility of the twins that were ignored in the initial proceedings.

Please contact me if there are any questions. 916 342-4835, stevengabae [f@umail.com .

Steven Gabacff, MD, FAAEM, FACEP
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Exploring the controversy in child abuse pediatrics and false accusations B o
of abuse
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ARTICLE INFO ABSTRACT

Article history: Thete is a contraversy in child abuse pediatrics between an established corps of child abuse pediatricians
Received 9 September 2015 aligned with hespital colieaguies and law enforcement, and a multi-specialty challenger group of doctors
Received iu revised r“_'f" 2’? Novembee 2015 and other medical professionals working with public iuterest lawyers, The latter group questions the sci-
Accepted 2 December 2015 entific validity of the core beliefs of child abuse pediatricians and believes that there are a substantial

i ber 215 . ; .
e number of false accusatinns of abuse occurring, An unproven primary hypothesls, crafted around 1975

by a small group of pedlatricians with an interest in child abuse. lies at the foundation of child abuse
g:‘l}lzm.::\:n pediatrics pediatrics, With no scientific study, it was hypothesized thar subdural hemorrhage (SDH) and retinal
Eontmvensy in child abuse pediateles hemorrhage (RH) wgre dlagr?ostlc of shal(mg.ahus& Thf-ll‘ hypothesis hecame the so-called I'shlak‘en baby
Shaken baby syndrome syndrome.” Througi the period 1975-1985, in a coordinared manner, these child abuse specialists coa-
False accusations of abuse lesced under the Awerican Academy of Pediatrics and began working with district attarneys and social
f-alse allegations of abuse workers, informing them af the ways in which their Nypotiresis could be applied ta prosecutions of child
Child abuse abuse and life-altering social service interventions. In 3 legal context, using then-prevailing evidentiary
rules which treated scientific expert testimony as valid if It was “generally accepted” in the field, they
represented falsely that there was general acceptance of their hypothesis and therelore it was valid
science. As the ability to convict based oa this unproven prime hypothesis (SPH and RH equals abuse)
increased, some defense atarneys were professionally compelled by their own doubts to reach out to
experts from other fields with experience with SDH and RH, trauma, and bipmechanics, for second opin-
1ons, Medical and legal challenges to the established thinking soon emerged, based or both old and new
evidenced-based literature, As the intensity of the controversy increascd. the probability of false accusa-
tion hecante rmore apparent and the need to address the issue more pressing, Since false accusations of
child abuse are themselves abusive, effurts to eliminate such false accusations must continue,
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ND license (hitn ot edies ningian i ares, s » e 1Y),
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1. Background

There is a controversy in child abuse pediatrics. A relatively
small corps of physicians (about 350 board certified child abuse
pediatricians) stands in opposition to a challenger group (number-
ing about 120). These two groups together comprise the medical
professionals at the core of the academic disagreements discussed
herein. Together they represent the very small number of profes-
sionals most lamiliar with the relevant literature concerning child
abuse who are qualified to offer commentary on these issues.

In the United States, around 1875 modern child abuse pedi-
atrics developed around a small group of self-selecred pediatri-
cians who had an interest in child abuse and a desire to cultivate
this area of pediatrics into a specialty. This group assumed, based
on no independent scientific study, that the presence of subdural
hemorrhage (SDH) was a diagnostic sign of abusive shaking of a
child, commonly called the shaken baby syndrome (SBS). As the
number of work-ups for child abuse based on the presence of
SDH increased, the common association of SDH and small hemor-
rhages in the retina, retinal hemorrhage (RH), was noted in the
eyes in the patients diagnosed as having been abusively shaken.
These RH, an almost constant co-finding with SDH, then generated
a second unproven hypothesis: vitreous traction. At that time and
since, the child abuse pediatricians chose to disregard existing sci-
entific literature i ! -3{, some of which dated back to 1900, which
accounted for RH in the context of SDH based on increased pres-
sure within the skull known to impact the retinal capiliaries, ter-
med “Terson’s Syndrome.” Instead, the new hypothesis posited
that shaking produces traction on the retina by the jelly of eye
(the vitreous) resulting in torn sub-vetinal capillaries that formed
small discreet hemorrhages. Vitreous traction was never tested
with any scientific methodology and was never proven in animal
models. Episodes of repeated forceful abusive shaking caught on
nanny-cams, with immediate examination thereafter, had no RH
or SDH {3} Although unproven, this second purported diagnostic
finding of shaking abuse was added to SDH, and RH was included
in their prime hypothesis; SDH and RH In combination as diagnos-
tic of shaking abuse/SBS.

In spite of the fact that the prime hypothesis had never been sci-
entifically tested, and was never true, it quickly gained traction
with prosecutors. The conviction rate in the first decade of its
use was >94% 7|; when evidence was presented, with apparent
certainty, by authority figures to police, social workers, Jjudges,
and/for juries, it was easy to canvict caregivers of SBS. With such
success (and a lack of defense experts versed in the issues), a pow-
erful wave swept over the country under the rubric of protecting
children. The pace of accusing and convicting, using the prime
hypothesis, increased. Furthermore, the child abuse community
began to tout, completely unscientifically, that the ability to con-
vict in court provided validation of the SBS hypothesis. Within
the legal system, this argument worked.

To under-informed or uninformed professionals, the media, and
the public, the prime hypothesis and SBS became accepted Dased,
ot on science, but by who was promating it. As prominent author-
ity figures already anointed with titles and powerful positions in
academic institutions, child abuse pediatricians were able, unchal-
lenged, to say that SDH and RH was diagnostic of SBS/child abuse
and that the presence of these findings proved that “abuse and

only abuse” was the etiology of the findings. Their ideas were
accepted on blind faith in the institutions that supported them
and their credentials, The child abuse pediatricians soon found a
collegial and warm welcome among police, prosecutors, and the
social service system, and a marked increase in stature and power
within the legal community and over almost all of their medical
colleagues, who in key specialties (ophthalmaology and radiology),
for unknown reasons, became like-minded in their acceptance of
the prime hypothesis. These colleagues appear to have done so
without any scientifically valid research within their own fields.
They accepted the prime hypothesis in much the same way as
others, on unwarranted blind faith in the American Academy of
Pediatrics (AAP) and thelr own child abuse colleagues. Efforts to
export the American approach to diagnosing and prosecuti ng child
abuse have been successful in England, but have met resistance in
other countries who favor more rigorous scientific standards (dis-
cussed below).

To be clear, real child abuse and false accusations of child abuse
are completely separate medically and have little to do with each
other from any legitimate forensic perspective, Those working in
the field or in emergency departments see real child abuse and
its tragic consequences, Real child abuse is not the issue, Focusing
on the Increasing number of false accusations of abuse and
decreasing and eliminating them is the purpose of this article,

2. Clinicat and pathological observations
2.1. Subdural hemorrhage (SDH)

SDH is bleeding around the brain from physical or metabolic
tamage to the capillary layer of the outer covering of the brain:
the dura, SDH has been known since the beginning of medicine
to have many dilferent etiologies. In modern times, birth-related
trauma and complications, central nervous system (CNS) infections

v and accidents are the most common causes of SDH =, Other
more rare problems surfaced from time to time as well . In
1975 however, it was decided, again without any basis, that other
causes of SDH such as those mentioned above could be disregarded
or dismissed withour 3 meaningful differential diagnosis or worl-
up, in favor of the newly crafted prime hypothesis. The child abuse
pediatricians promoted in a forensic framewark that SDH and RH,
in the absence of major trauma (commonly referred to by the child
abuse pediatricians as equivalent of a 40 mph car crash or a
two-story fall), could only be caused by human shaking and are
therefore diagnostic of shaking abuse/SBS. As noted above, this
hypothesis was never tested, and both then and now exceeds the
limits of science. It remains unproven by any valid scientific
methodology and, in fact, is believed to be false by many informed
professionals; some willing to speak up and others, not.

2.2, Retinal hemorthage (RH)

What was known (and disregarded) in 1975 was that SDH (one
of many causes of increased pressure in the head), predictably
causes Rl when a threshold degiee of increased pressure is pre-
sent. In the restricted space of the head of babies, or any patient
with SDH, the bload and inflammation associated with SDH eauses
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increased intracranial pressure (ICP), It was later established that
increased ICP raised intraocular pressure as well | 11!, This pccurs
via hydraulic transmission of pressure via the fluid around the
brain (the cerebrospinal fluid) throughout the CNS and down the
optic nerve sheath; the sheath being a contiguous extension of
the dura around the brain. When the pressures reach levels higher
than the low baseline Intravascular pressures in the veins and cap-
illaries of the CNS {brain, spine and eyes) the capillaries are com-
pressed due to the increased extermnal pressure being greater than
the intra-capillary pressure. Under these conditions, flow through
the capillaries and low pressure veins decreases or can stop.

It is this lack of oxygen lrom the decreased flow though the cap-
iltary beds that results in damaged capillaries in the eye, brain, and
dura { 3i; under these conditions the singte-cell-layer-thin capillary
walls break down and leak, causing hemorrhages, The severity of
the oxygen deprivation, as noted in cases studies regarding oph-
thalmologic forensic pathology {12!, determines the extent and
volume of the hemorrhage and anatomic disruption; not the
degree of shaking.

3. Early child abuse pediatrics

In about 1975, the first child abuse specialists began an impas-
sioned effort to establish the prime hypothesis as diagnostic of
abuse, They sought to establish a Beld of child abuse pediatrics
based almost exclusively on the prime hypothesis and to establish
the legal bona fides of the core crafters of the prime hypothesis.
This group of self-designated child abuse “specialists" convinced
the AAP to set up the Committee on Child Abuse and Neglect
(COCAN) with themselves as key members of that committee,

The child abuse pediatrician became the linchpin in a successful
child abuse prosecution; In so doing they took on the conflicting
roles of health care provider, investigator, medical expert, accuser,
key prosecution witness, promoter of the prime hypothesis, and
defender of their own past medical decision making regarding
abuse. Without their testimony regarding the prime hypothesis
there could be no convictions, When caregivers provided other eti-
ologies of the finding, which undermined the prime hypothesis,
they would state or imply that these individuals were liars 7173},

I a short time, they added new, also flawed ideas. Examples
are; the notion that short falls cannot cause serious injuries; some-
thing known to not be true [sec below]. Or abusive shaking jostles
limbs to causes long bone proximal and distal, chip and bucket
handle fractures: something that is biomechanically implausible,
clinically and pathologically inconsistent with real fractures, and
disregards that these findings are conventional vitamin D defi-
ciencyfinfantile rickets findings, an evolving epidemic in the new-
bom population {10! The new ideas, actually new unproven
hypatheses, were equally likely to be accepted by legal profession-
als eager to improve conviction rates, This is exactly what
happened.

As the number of cases of SDH and RH, more correctly referred
to as retino-subdural hemorrhage of infancy 1! i, increased for
reasons that would not be known for 30 years (discussed below),
the number of accused caregivers increased as well. As these
flawed principles spread among children’s hospitals from the core
group to other like-minded pediatricians, the number of self-
proclaimed child abuse specialists also increased. The hypothesis
gained a pseudo-scientific patina, and when delivered by authori-
tative figures in a continuing education paradigm, became
regarded as unquestioned medical teaching The prime hypothesis
was advanced in large scale conferences, primarily directed at law
enforcement and social services, with thousands of participants.
The general body of medicine had no specific knowledge of the
pathophysiology of child abuse, or of the findings in the context
of child abuse. Many of the other doctors in that era, and even

now, in spite of having seen SDH and RH in their practices in other
contexts for their entire careers, were averse to participating in the
legal system and readily deferred to the newly minted child abuse
"specialists.”

4, Forenslc issues

For about the first ten years (1975-1985), the child abuse pedi-
atricians effectively operated under the medical radar, outside of
the body of medicine, and subject to no independent scrutiny,
the ability to get convictions was honed into an effective child
abuse prosecution system. The momentum and cloak of moral
authority generated in that period still hinders meaningful evalua-
tion of the prime hypothesis, advocated by many 4as approptiate,
that could be done under the auspices of established and objective
scientific bodies, to resolve the crisis of false accusations,

Soon, adjunct entitics within law enforcement and lay people
(all equally incapable of evaluating the validity of what they were
being told about SDH, RH and SBS by the child abuse authorities),
assisted in building what is effectively a massive child abuse
“establishment.” Because each participant in child abuse prosecu-
tion is inherently invested in past decisions based on the prime
hypathesis, diligent efforts have been made to maintain the status
quo of the last 40 years. With thousands of individuals in jail based
on testimony grounded on the ptime hypothesis, a conflict of inter-
est of monumental magnitude exists, Failure to integrate new
science allows the perpetuation of false accusations based on alle-
giance to the status quo, which now account for a very high per-
centage of all contested prosecutions of abuse, It also allows for
the avoidance of dealing with the legal and psychological impact
of tens of thousands of misdiagnoses of abuse by the establishment
child abuse pediatricians over four decades.

5. The challengers

Through the 1980s, as the number of cases increased and the
convictions mounted, the improbability of abuse by many of those
accused became more apparent to the attorneys defending them.
Some of these defendants, seemingly decent, loving caregivers,
did not fit the profile of abusers by any stretch of the imagination,
In this context, the defense attorneys, unlike their district attomey
(DA) counterparts, became more suspicious of the allegations
leveled against their clients, and began to search for second opin-
ions from specialists, in other relevant fields, who had experience
with the findings used in the prime hypothesis.

Meaningful challenges to the core principle of child abuse pedi-
atrics began in 1985 with biomechanical challenges. Shaking forces
could be measweed: forces in accidental household falls, a common
cause of SDH and RH, were also studied. Household falls/accidents
were a common history given by caregivers presenting with babies
that had retino-subdural hemorrhage of infancy, and these histo-
ries were being dismissed out of hand by the establishment doc-
tors, in favor of abuse, without biomechanical analysis, For the
first time objective data lrom physics demonstrated that the prime
hypothesis was likely invalid.

5.1. Lack of objective evidence and presumptions of guilt

In essentially every case of shaking abuse, there are consistentty
no outside objective witnesses to any abuse or other events related
to the abuse. The caregiver is assumed by the child abuse pediatri-
cians to (1) have "snapped” under the speculative stress of com-
mon child care occurrences (often with zero evidence of prior
such behavior), (2) then shook the baby in an abusive way, and
(3) in the absence of a confession, was declared, or infetved to be,
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a liar who was conucocling a story to try to cover acts of abuse
HERET

In spite of no real evidence of “spapping” occurring among
experienced or loving caregivers in the social science literature,
and in spite of studies showing how improbable it is 7 15/, the con-
cept of snapping and shaking, integral to almost all accusations of
child abuse, continued to go unquestioned by authorities, even
those who normally demonstrated better informed investigative
instincts (e.g the police). Social histories of defendants who were
exemplary for love and caring were considered irrelevant; “anyone
can snap” was the rationale, The probability of a previously loving
caregiver snapping, however, was well under 1 in 10,000 a prob-
ability from a legal or medical perspective, without objective wit-
ness evidence, which must be regarded as essentially zero. When
witnesses were present during the speculative acts of abuse and
reported they saw no abuse, their observations were dismissed
as well, and they teo were directly or indirectly accused of lying
and consplracy to conceal abuse. In cases where falls were wit-
nessed. the child abuse specialists invented and promoted the
notion of the virtual absolute insufficiency of witnessed household
falls to cause serious injury 113,175 They pronounced that only
40 mph car crashes and 2 story falls could cause SDH and RI, an
dstonishingly incorrect statement | 18,1 %!,

Such words and the concepts, distributed through the AAP more
like talking points rather than proven science (since they were
false), emerged to publicly discredit any history of a household
accidental falls or other more probable causes as the etiology of
the prime findings (SDH and RH).

The child abuse pediatricians have convinced the authorities
that they, the child abuse specialists, should just be believed and
charges filed. The legal system, under these circumstances,
becomes the tool converting a child abuse pediatrician’s beliefs
into convictions.

5.2. Studies disproving SBS

As old new and old research was being brought forward by the
chaltengers to the establishment showing the insufficiency of shal-
ing to cause retino-subdural hemorrhage in infancy, the crafters of
the original theory, instead of evatuating the new research, dou-
bled down on their past thinking, They took an aggressive and
decidedly non-scientific defensive posture to any challenges to
the prime hypothesis. Their out of hand dismissal of short falls
and accidents as an etiology raised doubts: biomechanical analysis
of short falls and head impacts had begun,

When the biomechanics became involved, the first scientific
testing was done. The biomechanics alecady knew that a tiny per-
centage of all short falls caused serious injuries | 1. They knew
intuitively that no human could recreate the forces of a 40 mph
car crash or second story fall; they soon proved by experimenta-
tion that the notion that a human shaking a child can produce
farces equivalent to a 40 mph car crash or a second story fall was
nonsense. Biomechanical testing shows that human shakivg, at
its strongest, generates 1/60th of the force (~.10 g or 10 times the
force of gravity) of a 40 mph car crash (which generates ~600g
or 60O times the force of gravity). Studies, stating such were pub-
lished (13.20] and efforts to immediately discredit the generally
unassailable biophysics began by the child abuse pediatric estab-
lishment, primarily by saying the laws of physics did not apply
to humans. (There is also irony in the contradictory reliance on
biomechanics and biophysics used in other safety initiatives
advanced by the AAP, e.g., helimets and car seat design.)

Soon other doctors with specialized experience with the find-
ings (eg, radiology, emergency medicine, forensic pathology)
became involved. Rescarch emerged which rendered the prime
hypothesis and many other aspects of child abuse pediatrics

suspect and likely invalid; the basis on which abuse had been diag-
nosed for decades (the prime hypothesis and SBS) began to be no
longer regarded as viable,

6. False confessions of shaking

By 1985 the predictable high conviction rate used to validate
abuse, was augmented by supposed large numbers of "confessions
of shaking,” Many parents trained in first-aid, preparing for a new
baby, where taught to determine if a child was unconscious and
needed cardiopulmonary resuscitation (CPR), with these precise
"CPR for infants” instructions from the National Institute of Health
(NIH):

"Check for alertness. Shake or tap the infant gently. See if the
Infant moves or makes a noise”.. .CPR guldelines published
by the NIH at T R T IR ot

SEEECOT i

These resuscitative shakes, commonly reported during apparent
life threatening events that generate medical encounters and abuse
evaluations, became the most common “confession af shaking."
When later measwred by biomechanics, these resuscitative
“shakes" where found to generate forces so low that they were less
than those seen in many cammon child care situations (e.g.,in play
and normal consoling behaviors). These forces were measured al
about 1100tk to 1/30th (1-3 g) of the minimal force known to
cause intracranial injury (~100 g).

However, in emotionally charged circumstances, when shaliing
was mentioned in any context at all (houncing, picking up and put-
ting down, consoling behaviors, rocking, resuscitation, ete.), the
statements were considered by the child abuse pediarricians,
police, and DA to be confessions of abusive shaking "' . These false
“confessions”, in the most unscientific of ways, then began to serve
as further supposed validation for the unproven prime hypothesis,
Ease of conviction and then false “confessions” of shaking were
both being offered as scientific proof, and are still being promotec
as validation of the prime hypothesis by the pediatricians exerting
control of child abuse pediatrics through AAP and COCAN.

7. Pediatric child abuse literature

I large part, the controversy continues to be fueled by the con-
stant flow of child abuse literature specifically designed to be used
in court to counter specific testimony by challengers disputing
some aspect of the prime hypothesis. Published false statements
it the child abuse literature about the relevance and/or itrelevance
af alternative etiologies to abuse are quickly and widely dissemi-
nated with the cooperation of like-minded doctorsjeditors of jour-
nals relevant to abuse. This is accomplished by publishing
methodologically flawed studies (discussed below) and then refus-
ing to publish valid critiques.

The consistent use of data collected from hospital databases of
children who, previously and remotely were diagnosed as abused,
with a high percentage likely to have been misdiagnosed as
abused, is a constant component of the flawed methodology. The
approach yields the lowest grade studies | 22, the "obseivational
study.” In this class of study. the archetype of the child abuse
research, the investigator can only note (observe) the diagnoses
made by others on the study subjects: the author(s) play no role
in making the diagnosis to the study subjects; nor is any scientifi-
cally valid methodology applied to validate the observations of
others: did abuse really occur or was it a false accusation using
the prime hypothesis or other lawed construct to diagnose abuse?
This makes observational studies extremely vulnerable to method-
ological problems, false conclusions, and in the case of child abuse
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vesearch, circular logic If SDH and RH are widely misused to diag-
nose abuse then only circular logic can lead to the conclusion that
their presence proves abuse. It is problematic as well, that even
when legal conclusions are “not guilty®, hospital records maintain
the case as abuse, and the legal conclusions and their implications
are not documented in the records being used to gather “abused”
subjects. Any real validation of abuse is impossible in these observa-
tional studies, because abuse was assumed to be present at the out-
set based on the prime hypothesis. Such a flawed methodology
leadls, of course, to unreliable output. Yet that output can be
repeated in court over and over, it 4 cot wincing fashion, to persuade
individuals unverser in the analysis of scientific literature that the
prime hypothesis and/or ather unproven hypotheses are true.

Recently the criteria for assuming actual abuse has occurred
(true or not) according to the AAP in such studies, was defined in
a study by Cowley et al, "2}, published 7-25-15 in Pediatrics the
Journal of the AAP, which stated at page 298 in Table 1.

Quality standards for confirmation of abusive injury. Only
Studies Ranked 1 or 2 included. . [in which 1 and 2 were]

1. Abuse confirmed at case conference or clvil, family or crimi-
nal court proceedings, admitted by perpetrator, ar Indepen-
dently witnessed.

2 Abuse confirmed by stated criteria, tncluding multidisei-
plinary assessment.

Regarding the criteria the following information is relevant:

1. The case conferences are papulated by the multispecialty teams
in childreny's hospitals. The teams are comprised and led by the
very child abuse pediatriclans whocrafted the prime hypothesis
ar, if younger, through training, have come (o believe it. These
are the very establishment doctors who are being challenged,
continue to rely on the primme hypothesis to misdiagnose abuse,
and are deeply invested in maintaining the status quo.

2. 'The assumption that abuse by a child's caregiver must be real
because they have been convicted of abuse in court, a place
where abuse of authority regularly trumps genuine scientific
discourse, is not justified or aceurate.

3. False confessions (admissions by perpetrators) are well docu-
mented as common {2 !, and often coerced or fabricated.

4. Multidisciplinary assessments in children’s hospitals are
impacted by "Groupthink” 7|4, a dysfunctional group dynamic
identified by teving Janis at Yale in 1972, Within an institution,
like-minded participants. members of a multidisciplinary child
abuse program, are selected because they agree with each other-
When Groupthink is operative, the desire for conformity leads to
dysfunctional decision making. Consensus trumps critical evalu-
ation of alternative ideas, A sense of invulnerability, active sup-
pression of dissent both inside and outside the group using
"mind guards” (self-appointed members who shield the group
from dissenting information and outside input), augment isola-
tion. The rationalizing of wamings that might challenge the
group’s assumptions, the use of loyalty, and the punishing of clis-
loyalty, all prevent alternative thinking. The group functions
with an unquestioned sense of morality, beliefin invulnerability,
inflated certainty, and illusions of unanimity among group
members where silence is viewed as agreement. Underrating
of opponents; stereotyping those who oppose to the group as
weak, evil, biased, spiteful, impotent, or stupid, can lead to dehu-
manizing actions being taken against opponeuts. Confirmation
bias results. Decisions made in such a multi-disciplinary frame-
work need further scrutiny.

As one can see the criteria to accept that a correct diagnosis of
abuse was reached in these observational studies are as flawed as
the studies themselves. The journals that consistently publish
these flawed studies are some of those mast widely read in pedi-
atrics and most focused on child abuse. One could argue that these
Jjournals are also invested in validating past editorial decisions,
supporting the past practices of child abuse pediatricians ane
like-minded colleagues, and defending the core “knowledge” of
modern child abuse pediatrics, right or WIrong,

Peer reviewers, working with hese editors, collectively have
abdicated their primary responsibility to assure only scientifically
valid evidence-based research is published, Insteac they bring sci-
entifically Nawed observational studies to the fore | * 5 literature
that often seems designed more to assist in court presentations
lo get convictions | 2al, than to advance science. listead of con-
tributing to scientific accuracy and the elimination of false accusa-
tions of abuse, this literature instead seems intended to obfuscate
emerging science. Emerging science, if openly discussed and more
witlely accepred, could permanently alter the landscape in child
abuse pediatrics and distupt the established ideas of the old and
new promoters of modern child abuse pediatries, virtually all chil-
dren’s hospitals, the AAP, and the entire child abuse “establis-
ment.” Instead, the bady of literature in child abuse pediatrics.
cited by Justice Ginsberg in a published Supreme Court dissent as
methodologically flawec . continues to be defended on the
basis of its volume and the repetition of the prime hypothesis.

Any objective science which undermines current child abuse
pediatric thinking is diligently monitored as it is released and sYs-
tematically attacked through commitrees and pulilications, operat-
ing in concert with the AAP, by child abuse pediatricians who
specialize in such biased criticism

8. Evolving sclence

Alter 1985, the challengers persisted, got more organized, and
became aware of published legal decisions reversing convictions
ol abuse. primarily based on acknowledging the emergence of
new science, Those deeply impacted by seeing the injustice of lov-
ing non-abusive caregivers being convicted of child abuse with false
science, also become involved in studying the relevant science
applicable to child abuse pediatrics, doing so from a multispecialty
perspective , ‘0.1 . Legal scholars studied and published important
legal decisions “ " and white papers 1 integrating the law
and science into persuasive arguments against the validity of the
prime hypothesis. The reliance on evidence based medicine, and
the integration of old and new peer-reviewed science | 13l soon
made it clear the prime hypothesis was false. The chal lengers and
other professionals discovered other medical problems, relatively
common and well known, that could produce the findings which
were being used to misdiagnose abuse. Over time. even the estab-
lishment pediatricians acknowledged that the findings occur in
multiple other entities and included it in their writings | 16,

The challengers, medical professions from difference specialties
(emergency medicine, radiology, forensic pathology, neuropathol-
ogy. ophthalmology, biomechanics, neurosurgery, neurology,
orthopedics, pediatrics, and endocrinology), brought specialty
knowledge to the issues that extended beyond the scope of the
core curriculum of child abuse pediatrics or the training of the
old and new child abuse pediatricians,

The new science was ground-breaking, Examples include
neuro-pathologic stucies of brain anatomy and behavior with
medical problems and trauma that emerged from the challengers

3713l The new science, though, was immediately attacked hy
distorting the findings, attacking the integrity of the authors, or
dismissing plausible explanations as roo rare to be worthy of
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consideration, Shaking, back then, was being alleged in almast all
cases where retino-subdural hemorrhage of infancy was present
and effectively that has not changed over 40 years,

Furthermore, other contributing nonabuse etiologies for the
findings, like vitamin D deficlency infantile rickets, were not iden-
tified for decades to come, Other established etiologies for cases of
retino-subducal hemorchage of infancy were documented as far
back as 1953 {19! and included biith trauma, accldental injury,
CNS infections, cerebral thrombosis, prematurity, and twin gesta-
tions. These are still not being included in meaningful differential
diagnoses, and have not been appreciated as contributing to the
increased number of abuse diagnoses.

As the challengers continued to find existing science that
undermined Lhe establishment and new science evolved that did
the same, the controversy expanded as well, Unfortunately, it often
did so in a decidedly nonscientific framewark. New terms and new
hypothesis about the clinicat and pathologic findings emerged that
were in short order shown to be invalid indicators of abuse and
abandoned i 4(}:; each move provoked by an effott to buttress the
prime hypothesis and to blunt criticism. New terminology was
put into use that was more vague and more prejudicial { }1; SBS
became shaken impact, acceleration/deceleration, rotational
injury, non-accidental trauma and/or abusive head trauma, These
terms are imprecise, ill-defined, not supported by biosmechanical
analysis, unquantified, and prejudicial in that they imply intent
and mechanism, They were touted to provide more “clarity in
the courtroom” - }{} when, in fact, they did exactly the opposite,
allowing any amalgamation (often referved to as a ‘constellation’)
of non-diagnostic findings to be called definitive evidence of abuse.,

Another approach was the “rarity argument”, used when an
event known to occur only in small numbers occurs. Events that
are rare, by definition, will predictably occur in at some rate each
year, yet the rarity argument is couched in such a way that each
occurrence can be dismissed as implausible because it is rare. Mak-
ing such an argument is a cognitive and logical error { { 7. Mischar-
acterizing or dismissing known medical problems that occur at
small but predictable rates, yielding a predictable number of cases,
is not justified merely just because they are infrequent. For example,
short falls as acause of serious injury ordeath have been, and still are
being, disregarded as a possible etiology of SDH, RH, and fractures
ascribed to abuse, However, rarity obviously connotes that cases
that are rare will occur, and at a constant rate, and if dismissed as
implausible because they are rare, then each rare case of the rare
event, when seen, will be misdiagnosed. Furthermore, if the popula-
tion is large enough, the rare event will occur in high absolute num-
bers leading to multiple misdiagnoses. For example, in the United
States with a birth rate of 4 million babies a year, using the 1 in2 mil-
lion fatality figure as the (requency of death from household falls
i 17|, accepted by the child abuse community, when applied to say
8 million vulnerable infants, 1-2 years old and other children, pre-
dicts that, at aminimum, there will be 4 deaths a day or 1460 deaths
from falls a year. There will be many more with clinically significant
injury from household falls that will seek medical care. These num-
bers should not be disregarded with only approximately 3000-4000
child abuse prosecutions per year inthe United States { 33 2|, many
with caregivers describing histories of short falis,

The high frequency of birth trauma and complications {2 based
in part on the re-emergence of an epidemic of vitamin D deficiency
{10.43] and its complications and the predictable occurrence of a
significant number of CNS infections {3!; all which produce the
same findings (SDH and RH), are being dismissed as alternative
diagnoses to abuse because they are supposedly rare and not wor-
thy of inclusion in a meaningful differential diagnosis. This is
improper and leads to false accusations of abuse.

Other disease entities, some that occur by the millions per year
for some of the categories of alternative etiologies (i.e. vitamin D

deficiency manifesting as infantilte rickets), are also dismissed out
of hand as invalid etiologies without scientific basis.

Abuse of authority, calling for the disregard of any and all chal-
lenge to pediatric dogma ; J-t|, no matter the content of the chal-
lenge (:13] has become a widely used tactic as well, Challengers
have been subjected to relentless and organized ad hominem (per-
sonal) attacks |« Efforts to open scientific dialogue have consis-
tently been rejected, The rise of a “'law and order” mentality in the
1980s (lasting into the present) has further deterred any impulse
on the part of law enforcement, governmental agencies, or neutral
scientific bodles, such as the Natjonal Institute of Health or the
Natlonal Science Foundation. to explore the issues involved.

CGenerally, the “establishment’s” respouse to any challenges has
been reflexive rejection of any science that undermined their cod-
ified fund of knowledge, their past decisions, and their prior imisdi-
agnoses. Any notion of disabusing themselves of past thinking and
decisians, or any acceptance of new science to explain findings that
conflicted with prior decisions represents a grave conflict of inter-
est for the current establishment, a group still populated by many
of the early self-designated specialists. Undoing the American ver-
sion of modern child abuse pediatrics, with tens of thousands in jail
after false convictions based on the prime hypothesis, is a daunting
task, although more enlightened legal systems in Canada . 17, and
Sweden | 13; have stepped up to the challenge. Sweden stands out
after a govermimental task force, populated with most prominent of
medical professionals in Sweden, and the Swedish Supreme Court
has declared that it can be concluded that, “in general terms, the
scientific evidence for the diagnosis of violent shalding has turned
out to be uncertain® and of no legal value. In the United States, var-
ious courts 7327 have made it clear that uncertainty, doubt, and
insufficiency of scientific evidence as to most aspects of child abuse
pediatrics, describes the current state of things. Recently a Federal
judge, in a published decision said “a claim of SBS is more an article
of faith than a proposition of science.” | 3 2}

9, Evidentiary standards

Evidentiary standards define what can be represented as expert
opinion in court testimony.

At first, the prime hypothesis was just assumed to be true, That
appears based on the presumptions of scientific integrity by those
who espoused it. The logical and scientific necessity of using a valid
scientific methodology to prove that it is true, before being altowed
to say it is true, however, was not met. In court, the issue of scien-
tific proof was pushed to the side as irrelevant. Courts allowed the
new child abuse specialists to repeat the prime hypothesis carte
blanche to jurdes and dependency court judges: people without
tools to dispute or analyze what they were being told. The notion
that doctors, often acting in concert and all misdiagnosing abuse,
their institutions, and the AAP could all be wrong, was unfath-
omable, The child abuse pediatricians have been able to benefit
from this misplaced trust to say what they please and to expect
that whatever it said, will be given weight and believed, scientifi-
cally warranted or not.

Furthermore, the evidence rules evolving in that time frame,
referred to as Kelly-Frye or the generally accepted standard {49,
were absolutely insufficient to be used in child abuse medicine.
The set-up allowed the child abuse specialists to represent that
there was “general acceptance” in the larger body of medicine
regarding their ideas about abuse to allow judges to formally val-
idate this new “science” (the prime hypothesis) and their “expert”
opinions in court. While general acceptance, the essence of Kelly-
Frye, is modestly applicable to some general areas of medicine, it
was misrepresentation to the courts that a hundred or so child
abuse pediatricians of that era, with similar motivations and
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thinking, the new child abuse “specialists,” were, or represented
the “general body of medicine.”

Later evidence rules (Daubeit . 500) required rescarch via a
scientific methedology to reach valid scientific conclusions before
any expert testimony about the conclusions could be presented.
Daubert analysis, which is anly now being applied maore widely,
would reveal thar no valid scientific methodology was ever used,
or could prove that the prime hypothesis was valid.

To this day methodological sclentific analysis in child abuse
research is relegated to "not necessary" by the current corps of
child abuse professionals. With this latitude, the nuimber of misdi-
agnoses of abuse has increased. The large number of false confes-
sions of shaking .\, continued high conviction rates, the
volume of fawed literature to support the prime hypothesis, and
the misuse of "general acceptance”, remain the primary arguments
that the entire field is valid; arguments that continue ta drive this
tragedy of (alse accusations and convictions forwarel,

10. Conclusion

Any objective and uninvested professional party exerting a
modest effort to study the issues on their own will see that the
challengers' introduction of alternative etiologiey, the use of com-
mon sense thinking, probability analyses, exposure of a method-
ologically flawed body of scientific licerature, and a commitment
to justice, light a path from the nightmare of false accusations of
abuse ro greater accuracy and precision in diagnusing abuse, pre-
sumably our collective goal.

Over time, there has been sufficient cvidence presented by
the challengers thal demonstrates the false certainty of misdiag-
nosed abuse; the tension between the “'sstablishment” and the
challengers has never been higher. The collapse of the “establish
ment's” ability to convict innecent caregivers of abuse using
non-evidenced-based pronouncements of guill may represent
the only means available at this time to resolve this crisis of
false accusations. The satanic ritual abuse and multi-victim,
multi-perpetrator cases of alleged abuse of the late B0s and
early 90s, advanced by many of the same pediatricians working
in child abuse today, stupped being filed only after the DAs
could no longer altain convictions. In the profound absence of
professional dialogue, the invalidity of the current situation
may need to be proven in court before the tragedy of false
accusations of abuse can end. Since the misdiagnosis of child
abuse is a form of abuse caused by a physician (iatrogenic
abuse), and most often results in the destruction of innocent
families, the incarceration of innocent caregivers, and the sepa-
ration of children from pacents, this form of iatrogenic abuse
must be stopped,
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soiling so I presume this is documentation. You can
see this brown material here is stool in this area.
It's normal appearing and this is not that uncommon of
a situation on anyone.

Q. I'm now depicting on the ELMO pictures three
and four of Exhibit 70. Doctor, can you tell me what

these pictures depict?

A, .This 1is the girl on her side so the pictures

——————

.are not in_gggmfiggp_orientationf because if you look

at the video, the pictures are -- it's all sideways,

LY VO

This is the catheter that she used to help do

the exam. This is another genital picture of the
vaginal opening. You can see the abundant amount of
hymeneal tissue. 1It's hard to decipher this in this

particular one so let's go on to the next one.
Q. I am now putting on the ELMO Pictures five and
six of Exhibit 70.

A. So this was actually -- this side is down in

the real -- in the actual video. This picture's quite

helpful about what I want to talk about. This is --
THE COURT: Can you refer to them by number,
please?
THE WITNESS: Yes, sir,
This is number five. Number five shows the

posterior hymeneal rim, which is, you know, quite
In re Harris 118(A)
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Larry Petrisky, In Pro Per, on behalf
PO Box 7914 of the Jury
Mammoth Lakes, CA 93546

Email larry petriskyfhotmail.com

FORMER JUROR & JURY FOREMAN

SUPERIOR COURT QOF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF MONO

Case No.: MFE07004358
PEOPLE OF THE STATE OF

CALIFORNIA, Plaintiff, DECLARATION AND STATEMENT
PRESENTING FACTUAL INFORMATION
vs. INTO THE RECORD POST-VERDICT IN

CLARIFICATION OF THE AMENDED
NOTICE OF MOTION AND MOTION FOR

NEW TRIAL

MICHAEL JAY HARRIS,

Defendant

TO THE PLAINTIFF, THE PEOPLE OF THE STATE OF CALIFORNIA, AND TO
THEIR ATTORNEYS OF RECORD, THE DISTRICT ATTORNEY'S OFFICE OF
MONO COUNTY; TO THE DEFENDANT AND DEFENDANT'S COUNSEL, THERESE
M. HANKEL, ATTORNEY AT LAW, TO THE HONCRABLE JUDGE DAVID L.

DEVORE, AND TO THE CLERK OF THE ABOVE-ENTITLED COURT:

1. I, Larry Petrisky, do declare and will testify under
cath, that the following statement is factual and true. Nothing
stated herein should be construed as diminishing the defendant's
rights and arguments on appeal, nor diminishing the defendant's

right to assert jury error and error of fact. Nor is this
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responsive in any way to defendant's process of appeal or

arguments on appeal.

2. I served as a juror and jury foreman in the above felony
trial from October 2009 to December 2009. I was present at all
proceedings and deliberations and chaired the deliberations in

reaching the verdicts.

3. In the Amended Notice of Motion and Motion for New
Trial, filed in this case on February 26, 2010, by the Attorney
for the Defendant, Therese M. Hankel, page 7 lines 22-23, it is
stated that “the jurors were confused by the manner in which the
case was charged and by the 'first time, last time'’

instructions.”

To put this in context, it should read “some jurors were
confused” and that “some jurors wanted to apply a common-sense
standard that 'more than ten times' was sufficient to grant a
first time/last time conviction”. Rather than try to impose a
consensus understanding of first time/last time, I asked for
clarification from the bench. And the standard we adopted was
that every specific charge had to be proven by very specific
evidence or testimony, and that 'more than ten times' was not

specific enough as to age, location and alleged act.

4. In the Amended Notice of Motion and Motion for New

Trial, page 7 lines 25-26, it is stated that “the jury did not

believe that_was raped by the defendant.”
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To put this in context, it should read “When deliberations
reached the rape charges, the jury foreman took a defense
advocacy position and began the discussion by stating, 'I think
the prosecution proved the rape on- but didn't charge it,
and they charged two counts of rape on - and didn't prove
it. And I don't think the medical exams are gonna prove rape.
The victim twice in court declared, "“I never said I was raped!”
So I am not inclined to give the DA the rape charges and I am
not backing down unless you can show me that The People proved
to us in open court that this charge was true. And I'm going to

take the same stand on the next charge.'”

5. In the Amended Notice of Motion and Motion for New
Trial, page 7 lines 30-31 and page 8 line 1, it is stated that
“while the jury had asked to view certain medical evidence on a
dvd during deliberations, they did not, in fact, review the

evidence, as the means by which to do so was not immediately

available to them.”

To put this in context, a minority of the jury wanted to see if
the victims were examined on their sides, as asserted by the
defense witness Dr. Gabaeff, who was strongly denounced by
Deputy District Attorney Todd Graham. But since no verdict was
reached on any charge based on the SART examinations, the jury
reached a unanimous decision that there was no probative value
in viewing the video and, when it was finally made available to
the jury to view, there was another unanimous decision to not
view the video.
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6. In the Amended Notice of Motion and Motion for New
Trial, page 8 lines 1-5, it is stated th;t “The juror related
that he was under pressure by his employers, 'to get back and do
his job.' The juror noted that just prior to going into
deliberations, he intended to write a memo to .the Clerk of Court
regarding the pressure being brought to bear upon him, pursuant
to the advice of former Mono County Superior Court Clerk

Margaret White, but did not have time to do so."”

To put this in context, all jurors felt enormous pressures in
this case: from family, from employers, from friends. As an
employee of the court, however, I had additional pressures to
balance, including the fact that my boss represents the court
and what she says to me could skewer or prejudice me as a juror,
so when her normal “boss talk” could be interpreted as
pressuring me to “finish quickly” or to give me an insight that
ne other juror had, I had to block her out. Nothing she said was
“reportable” under the judge's instructions, but I wanted to
know if there was a polite way to make her measure what she was
saying to a juror who happened to be a court employee. Margaret
White gave me sound advice which I did not carry out because the
jury went into deliberation. Disclosing my contact with Ms.
White to Attorney Hankel was a matter of conscience and honor,
for which I remain accountable. As to the various stresses felt
by jury members, none of them affected our duties as jurors. We

placed jury service above all other demands on our lives.
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Respectfully submitted,

() U

Larry Patrisky
Former Juror, Jury Foreman

Date: March 1%, 2010
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Thank you.

MS. HANKEL: Thank you.

(Recess.)

(The following proceedings were had in open
court, outside the hearing and presence of the jury:)

THE COURT: We'll return to the record in the

matter of People vs. Harris.

Counsel and Mr. Harris are present. The jury is

not.

We've received Jury Inquiries No. 4 and 5, and

counsel and I have been in consultation on these. The

first, Inquiry 4 asks for a laptop/DVD player, egd we

have 1dent1§;ed that they want to look at one of the

v1deodlsc dlsplays relating to a phy51cal ~exam, and the

only way we re g01ng to be able to do that is bring them

lnto the courtroom and run it on the screen as 1t was

during the ev1dent1ary phase

The other inguiry is No. 5, and it reads -- it's
in two parts. I'm going to read it in its entirety.

It reads as follows: Quote, Read back of
testimony by_ as to Defendant's hand touching
breast in Bishop; testimony by- as to Defendant's

hand touching vagina in Chalfant in Mom's bedroom:

testimony by-s to Defendant's hand touching

breast in Chalfant in Mom's bedroom -- specific as to
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doing that to you?

A. "Does this feel good?")

THE COURT: All right. I believe that concludes
the identified sections that we believe are responsive to
Jury Inquiry No. 5.

MR, GRAHAM: Regarding --

THE COURT: What?

MR. GRAHAM: Regarding the video, we need a

little bit more time for setup.

THE COURT: All right. Ladies and gentlemen,

apparently we're still not set up with the video,

Would you like to take a break, be released and to go and

.come back? Would you like us to send out for lunch again

SO Fou?

Mr., Xxxxx, would you survey your fellow jurors
and let us know what your pleasure is.

JURY FOREPERSON: We'd like to work through
lunch, Your Honor.

THE COURT: Do you want us to order sandwiches,
pizza?

JURY FOREPERSON: Pizzd,

THE COURT: We'll order you some pizza and some

salads.

JURY FOREPERSON: Thank you, Your Honor.

In re Harris 125
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THE COURT: How long is it going to take you now

to set this up? I thought you had it done.

P ———

MR. GRAHAM: Well, Hector was expressing some

issues on this computer. So we're going to try another

computer.

THE COURT: Okay, folks. Can we ask you to go

——m

and we'll get some lunch ordered for you.

JUROR NO. 5: Your Honor?

THE COURT: Yes, ma'am.

JUROR NO. 5; We're wondering, most Fridays you
left at 3:;00. So we're kind of wondering what our
situation is today.

THE COURT: 1I'll stay as long as you want to
stay and deliberate.

{(The following proceedings were had in open
court, outside the hearing and presence of the jury:)

THE COURT: All right. The jury has left the
room, and we're off the record.

(Recess.)
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verdicts an this case by a means other than a failr expression of

opinion on the part of all the jurors, including statements

that the jurors “didn’ o believe miuch of rhe_wins’

teslimony dine to the numerous conbradictions in the same,” that

the jurors “were coonflused by rhe manner in which Lhe case was
charged and by the “firs. time, last time” instructions;” that

the jurors "did not bhelieve that the medical evidence rolating

to the-tWLns, {tthe SART exams) supported repcated

penetration of the twins;” thal Lhe jurors “did not believe

that _was raped by Defendant:” and that the

jurors “did not understand whether the “last time” cauld also
refer to the “first time,” it, indeed, it was the “last time,”

in which defendant had touched 3 victim. The jurcr stated that

the jury “wasn’t going to give the DA the rapes, since they had

already given the DA olher t‘e_lony charges against L’he

Defendant.” tle also noted that although the jury had

-;;_r)c-_'cifica]J,y__rr.,-quesﬁt:ed to look at a DVD of —IQ

lascertain if =zhe had been eoxamined on her side, when no device

with which to review the DVD was immediately available, the

jury rushed anead, and disregarded this evidence.

q. After this lengthy trial the jury deliberated only a

day and a hall.

5 The juror noted that he felt under exlreme pressure to

"get back to work,” and is facing disciplinary measurcs by the

Court. for reasans related to this trial.

6. The juror noted that many persons on the jury wanted
to conduct outside investigations to ascertain “the truth” of
various evidence presenlted by the witnesses in this case.

7. After retiring for the night, on the second day of

deliberations, the jury reached its verdicts in this case.

CLARATION OF THERESE M. (ANKEL [N SUPPORT OF MOTION FOR NEW TRIAL

In re Harris 127
EXHIBIT 158

27k






P”Wq /Qat{ claim Ao e ek w_’?«'res
plore v(/l’mn 7 §‘,(,¢Jr¢mavf‘ At [7LL°5 SO .

jf\ ARUS 71/?/@'//414,/ Vf?/ﬁfj‘ %—A'A’GW
(1 u czc{é{/«eS“S eaclh Qe(- &spzm ({eﬂ'{—g\ !
C@Vll@‘t'{f@/ﬂ (A ﬂﬁ«fﬂ éé[vod( mwc(w |
§0(/7/{zmw-1rf’ /fo['S eélsz/ar nafrau vt VMS '(‘ -
(\ £ cq 47“0'/‘ ”g"/ éﬁcﬁpﬂam f—r/p Qﬂj.

' lored | Pedtbner
fﬂ%&?%(b(v%( [{zf‘Q‘%'LS oy (derdd h )
[/J[U .QX‘P/ o (n [Ql@ﬁff »Le,f 1S WLL&] !

C-[C(‘(hﬂj gl’f/()%[é /9& [/‘f/k/z‘éw-&[ i_e__/@g
(lf% Ao Ahe et K}YLM'FVquj are 1"

VA0 l/\/ﬂj SycceSSIvE .

A« L@]Q( /ﬁ‘ndfiw o /Aé[éjwe K@u/?@«i

({7[4«’— S-{qie, Clon%%r(%ow ?m/‘mi&fs Hftﬂ‘
a  peron wpopedy deprived o his o
[/l!%” Moevl'j WIS a ﬁjh‘lr 4@ F&’h’{\\om
e  conrts 7Q>L/‘ 4 wWrt of /Oqjoec?s

8 Inr ris 129
EXHIBIT 1192




C@“PMS’. C‘;ﬁ& Coc(- C@nS—E At {/ 2 ((!

T e Clak 0(‘{«73) ] l.oth 150, 76‘/>,
A’HC( C\)HB LQ béegp@w(@/[’/' Cqmle/nc{ S «(lqa'f

" Hyere. 1S 1o cue process nf’fﬁ W o
Col ( a Jr@“’ﬂ( redied) a%a[ [* (,""Ev@fm( Kesp?n;e
C{’].Erfihm—cirew ‘Tl ,&3@‘“) payo- Z i [Oﬁu) aud e des
Ruan v Gonzales @3) 568 US 57, @/
44,:/:(- T rk C(a“”k.f Sugia, ‘{Cﬁt( Zth at Z
7@”( Sn, T Y conlent ey gf&ggk()s
A real 1SSul hare .

Ahat [SSke iS5 “UW”L s Caliarniq

g JCC&}{;“@S'.EQ[( 'S Ue(y

§“W4LE, CO(/U/'TL ha
[ff[w T /H% Case. C)»G :Gfl [—~E— L—(ﬂe:’“ﬂl_{
((Cmg\ & Cal. L (3 Gu(ﬁdq [S Q4 Companion
Case o Thn e Cfcaj’k_> s To Hf\m‘ﬁ (. Ao
Qouu/”/" o-(c‘SCvtfia’c( Tn e (A)cz,uﬁbrf@%%)
(L2 Cal. Zd 218 gmo( FJ"LS e Lerance Lo
the tate Léj‘rsfa“wf’-i creation ok

Cf In re Harris 130
EXHIBIT 1193




an f(‘é.{zf([oofa-,(é— QPW//Q*LQ 5’754@_”/, I‘Vl

L’\]\/\\(CL\ A @Y/-{”’I;VM( 6{@_@;45{@!4— VMQ\?
V**f%’t’!’ [/LL$ o her Q[&‘(mS/Qf rehﬂﬁ

fgfo;w Q/[é;,ecf *{VM/ eﬂ@/ﬁ‘,u (:1:»1 .
H:mfiS{_ Supra, 5 Cel 0 ot g2 8‘7,'7)

- Dfs%l/ijwisfmﬁe_ lhore. 1S e q@a‘%
Mk Ao appellale system 15 closgned
o €><‘O/;t4$‘\\rc(t7 Syca M e /&wv\ecom( @\m
appeal S Q/&%&%Q( oyors. TH S
10t 5&5?74,4& o, vior 1S s cQ/oaL:Le o €
C{éctdiw Maﬂm esehinsic o e record
o df‘/ﬂ/ﬁ@a(. Enbinste enors mu s e

WS@(&M& 4%400:?11 pakbens J
Ciriheal Ao [961[1'{*{6@/3’ Condonfions
old be dhe Sack Mt luboeas is @

5[65’0_—65 9510;»7 ﬂo wee— 7?\:% o CZ/LL&
\/%3—(-66( WAt Co wf% s -?xercfm

n re Harris 131
[ O EXHIBIT 1194




as /“W WQG( J(/LS"HQ(L lzﬁjm‘wél [COQ‘
%VDV\?V\ Vi DQMWKOK'}‘(Z@Z—,’@ [L{/Z‘; S, CH.

lzi)’/or ﬂ’l/lo( K@OPLL v, BQO"F/’I chof(o) <z G,

Sth (284 |31Z [Whan heoeas cocpus peliek s

t«jsz772ﬂ;Lie(/ e {Chsvvfﬁfa ff} ﬁ4&&)*;' [TVVI(KleéJ ‘+;9
eithe dBC@aqmj Ahe @h%iew%% o~
Vﬁwmc{ (V1 [fﬁm —(-0, CClS’fbc(y E{‘M“ Mg/ LM)L

enc n([‘fﬂ o dﬁ,ﬂ"smj @Q lﬂm “os He
\ju%{a— of the Case M cf€7w3@>-

fo~ Afhese  (easens A bred martfon
must e made Lrejarz/fn) Aha F,/j,,w frete
ch(mj e ces sary fjéxf an OSE o (SSue.

e {amjcm% Lsed tw Rule i, 55 fe)eo €
the ol Lomin Gules 0@ Gourt uses Hhe
e v gadnled Y don Hdhee S %O/ejq(
M’éliﬂéﬂw/k(” o l/mgeqs V\efiﬁQ; EqL 0 S
;/owew# be wsed as

A C{[‘gcrefhcnaw
[a/ JWLd’ OMS | Co [/\6701“’“6 ﬂ;,«(—{—[q‘on&/
In re Harris 132

[ EXHIBIT 1195




Conlends At he s necertneless arhilled
o ldheam(’ s @ Shnt /QefoHom o Ha
C@w"k. Hé has 0/[0&1& So \C\’/\ Q (,UQD which
CQS?!’S h?k—F on Fhe ’EO‘{“H"/ ok tha
V“f‘f‘-om(( IOOJ(fW Qx«:[m‘ns}c cm& Tm‘ﬂ‘nsicr [
order for a P de mavo redied
({”@ OCCUY /ﬁl? S 1S é;zc*q L SQ t,\{'l,amv@sf‘
ew Qm"(éﬁe%c{ (s //ﬁ%’.ﬁé’mk% zﬂzmcaj(«\ /méaéqs y

e court pst " con S dev onle e new
exidence [dent Jn‘fGecl Zﬁ Aha FQ;H.{J—I'@MW
e dne el record, We do no T
CoﬂSEC/E/V Qf/’/u.\f Q/VEC[MC@ @L(_“]('g\tcf/é /H\L

\recefc{.u (QZ/L T re g‘@m (zota) 57
Cal. Ayp. 5F 570,577~ 530 )
Reuimin 9 o Ahe {gjb[crhvdj
Cr*eftlec& Qﬁﬁ@ (erqﬁ& fmc:@“g ; /14\@ g*fa—éc
ol Cliforiia 18 entitlod o —Hﬂw_ﬁj
ePose v s (eja/(nj OQ—(C{\WI’!{CC

n re Harris 133
L7 EXHIBIT 1196




Co/l\/ic%oms‘ E%% /Hua an\/tC:H ousS C@'LCUWC{
\LV\ /H’lh ca S« MZ@S’(‘ QS"j’qr,-eC{/L hrere. ,40'(‘

@bﬁﬁl\\‘/wc(_ (67*-’2/[7 %;’“’HOW C;O»’l,-,z(w({y Ahs hirs
béozm &(Zﬂ?@m 345»7{#@( %N the hq {)64?5‘
péfl*f FL}CM [;96»@»*61 He CUMW’}‘, 95’4’%@
Ho At CrSe of Shint v
(7. S o [T Rabeas

AcC c:q:-»—-c/[ ne
Raniirez. (2022
is a e fo- Ahe Shes Ao decide.
T4 3 @w[cj & and %71’\1’/“ Z S\v/vsla Court
641fsinlef/f~6r/j‘ o M?S@////a Sedeval lew
S Y Saeds ok a crse ta b Hie

&&m{ Lo s LAt | peview the 11 u&ﬁ
(Seo. id. ak o 1137 173%). e Shinv

Qsm/*-gﬁ;%b[fS[@S Abat =V icLZn-Hhrj g‘b%p(/%
o halbheas Clams celated Ao O stvinsic
ovidence mnst be doveloped 1 oo

C/-“?ézlé Court,

In re Harris 134

13 EXHIBIT 1197



gé’é‘f\/&)@‘ﬂ gl/&?%m V, D@\/‘e/mdﬂm/-’# //Mo(
Shim v Ramirez  fhe Swpreme Court ok

A Uniled Sles ha's C‘iéa;//n7 helc( Hhat
Ao Shles hae  an abselude m'jl/mL-F«o

corpde and qfﬁ%/,l? ) o - 4/«»7 ave alse

W?@/?JS}LLQ dQ/‘ Jhe qﬂ/w\/fis;‘om o~ Jha

Ot"‘cé@r’{7 ﬁc{.m'mihg%rffhbw o€ \)Wﬂl’@ and
MM’ISWL (g(oidp— KZ// /CZWS S C[&zp-[c/

delermned by hem. (Sen. Borovin v
e 5-chat p (525)

D?\/ﬂer)!ﬂoaf'/rs Q/ﬂm )
/IT?‘['(/ &i “’j‘ SQ:C{/ /H;b@-‘{ ar€ (f‘e[-é\,/zmql'

Hale [aws related Ao ‘«f?«t (se of
fﬁa(aeq_s C/JH/ZQM C;[o?r‘pof‘n,q'

P#e’H%" o @l/@fw ﬂ[{ a[ to use
§f(a—éc Mw wtw/m ( imm.ec(iﬂie( M}ﬂcn
convichon and Sénl@m cing he {387?“4
Y_‘é[f‘ﬁtimj C{Q 1S O(Q ‘mee_r@:ec;—{—\wuﬂ (P’S‘}‘l?‘fw&({;
QQ counsel T o/z{f)_w .Lo ?;e% Lo %{f\g

In re Harris 135
l L( EXHIBIT 1198




bc)-LLOM o & e-\)hj he s COMJ;‘C,LQ&
o e Rrewhe oS pocends Die

4—0 tha_ /Qq[‘ qu/LTL QE/H‘fhone/ tJaS (g L(,&

(}‘0 qoce.SS /1?5 4*449:’%@?"@(5&1% C’cz.ﬁe/fgzi/

e ’émmcﬁff% ok dha 5=, ond LLXFS/
e was Hhwarded 27 the actions of
sent- hiS

+Hh Sta
CQ(OM e claims of
Mhas, Ane exhinsic Jucks F}—@M-Leco

/Hﬂmc,(jo\ Eme@éc{ﬂ,@ QS;(L;#///NJ— @(CComnﬁe/[
| Cﬁo_b’e-CQ e ‘FA"—-}V

O(QUWS el e Cot 5
A /V(,@Vi —4(—% , QASL\“{Q(/[ de%ecQ /f’@f?f@-/ —Qa(dﬂ?(
( “SspLe tv A3S 2l

evient,  TRe pivots _
ot 1S Hoad Do fdicton 2 yof-chmnped
[/l'l5 ﬁc%a/ Q/Kéjz(hévzf I m%v] pnes

Sinee his tifal Marsdey hawing o
March (0, 20O (e NS Claines
ol evror @Wf!—é&»’ﬁqy Lel<e i (ourt
In re Harris 1
( > EXHIBIT 11926



have rleve~ [JJ?/QM C oS Ct@ft( on Arei-cwn
m_g,/,Jﬁ[ now have ij CL\ami.ec{[ and 5o
/Hfu] M%S’{’ MQJr bg, C.ons tl[[@f’c( - C(CCQS'S\( VE

Al dhaen {5 Abe Crive of the Hel
M‘Pékf/ [_/)e:@cfe, Ae C»ouu/rH Doe.s &%How»
have a tﬂic/‘h%% a merits loase d
C[Je‘,ée,i/m'u/zc{'%‘cm oL l/ﬁg ;4@0(9
C[[SCO\FQ(/‘@G( @/MMS toasei ou  —the
QF@W{"’\\\I‘Q chana( @/&74—%‘0»45 eves”
ﬂ;gfgf—e, CanS c\([aare{( & /ffw’u/‘ Vluhjrs / Qé’“ /tS
A glait p»éWM}HQﬁ( te Fﬁ@;ﬂcium([&j
CQMC( §75‘ wiw/{y\ Loy Ahom

Zeslﬂwdﬁﬂ% focuS oun Hﬂfi
(SO of (UQS+ﬁﬂj /HﬂTS C@uuﬁ+§
I oS oureds  as

Jalv Ll and  Wmiled
b@t“f /}/ﬁ/c{v* s for as é,tms ﬁ«o__@w/’f”

4‘“0 C{«édw\i &1%7 CGWf‘)Cc@v”ﬁ’HOM M%ﬂ

( 5 In re Harris 137

EXHIBIT 1200



ok e wskat pebiton i Shiking
{4 "'(/5 4”7&&/4[@/10@. («Lowqr‘((s “the. Sylo -
Shinee ©F A ,Qerfw\—}j‘gn, S/ M\Qq/g’
Respondant ciles Gl V. Supe f”.o"”(w‘%
(q70) =1 Cal, 3 (292,139, and torighorr
U, Dichler @e) 567 1S, §b, 21, hutthse
Ahuo Ccases a< someiiat ad odds it
cacl ofhws /2@5/4045(&4% yses (-l -te
emlﬂw size. Ha 7 571;,0@ W%ﬂwﬁf@m e
Lo SFA;LLJUONM( regu {fu"?-JpJ " tj¢r{— glm}.\e s tha
C{,Q/(’Cq\,ec(‘ 5{6&(—6\ [ Liét"“fi‘n/qumn f/‘€762r5‘//)/z?
At ‘ﬂf"@S\U{Wf"/j\Ot/l ok CONE@M;; (t"j—{qc/»@&

/}O %_L( CQ\,UN]' 14 ufm% oS CLMIC/L@ a j
l;" CL@u/ 5241(( (ol (/;‘165}7\9
Le orercome l;(-,]

b@. < [701 #e 0(
-@\/E CL@VL (L C( pla j

a Mot ULQW @x/émczﬁ‘@u S a

cilke courts dectsion, (See barringlou
KEC\'\L"«W{SMWM/ qﬁpz_ (/(5, 0(-(— Vp &léf, (OO>¢

In re Harris 138
l 7 EXHIBIT 1201




P@%“PLULLCM‘ S Wy di’S‘{"U'b&( L:vc]

Qospondents Hocus on dhe ! STegzering
" [/)QL_;@CS /@e;fw‘-l\‘onf anel ke

Vvwl e~ ©

M !/L&%'Lf{’ VLe.uQ Qr@ *{/ fﬁ% C*wu/ :L fszé{&wxj
reiews of Hhe NSt /)Uh#ejexc*c;wm
Q’(’ "1([113’ KQC%‘, IQe,J(\'\)n‘OVL@af {‘»IL\/: 'lS ij’[—
Co»wjr r{»o C@#'\Sfc{ﬂf‘f Ha fﬂﬂ'.SS!sz (vj\ 24
Qﬂs{;mi@aflflr Loants Jhe St /awh Heon
o [,{ES@WL@W Lecayse |+ s/amqﬂm/{(f
ﬁf#?c/:—f “ﬂxﬁ ,Q?T?S@CVHL{OH ie‘qwz. Kef{fgc/(/@g
ha KQC'P tffﬂmiml l’?a(oecfs (5/""‘"’" @({7
ldu\)v /ﬂ’lfs C‘Obﬂ/'{' fl?{cz, ISjV\'L 2 [;\Q&
Lo Shom Cuse & W clims et
MKU/-Q ,L,.z@«/\ /n‘i%%{"\o{ y Wtre o

}OVO\/'GV\ /J:VM/&K ﬁflni j[hwf' /QL,\} Q/VLCQ
0%5"%\@@ [qfib’ll\’_() (HZH“ &3ﬁ0”6&%7£
/gf'“’l-‘t{(\] VéSf@mCﬁ —‘ﬁo /H‘zfos.e_ @/QZMS,

In re Harris 139

1 3 EXHIBIT 1202






pVOC{%G’F L:—€1 N%c( do L’l“l% {%”"30”‘?( -
‘m,ﬁew\/i‘@dg Lo j(\\ /H\Q qccutei~s f11 KHHS‘
ase P-HD‘M%’F 4@ Qf@lpcl; W, §cll;aﬁe-"f©o/@6u/'f
(Boue)(7020) |2 Gl Sth BYE, 301562

3 IOVCS@C erO ia l VW f Sc@m(r{ (1 C_*t‘

APM‘«\L /@"am e A Frones WQlt‘H ’I\D
VV??S*M-’}‘ Q Con(ydzqﬁﬁ C{&@mm a4 ffmjfc{fff[u;'
}0}’(7§6C,cr40f\6 }/”r\e'ﬁé’m[mﬁ‘@m o( ﬁ( /De f&Sfm{otc/a’
wh}ch (A /6S '/1701[6»45‘1/ 40 “\t’l\e /ﬁ*’t m)cS On(ju,/«{-/
plist be K{M/jffc( Wtcﬁ@c/f@ndqmwm,}q/
fgclb’f/Le§S ({oc:ﬁdtw, /ZT«L /Uim% Ci‘rm/'f'
Coard of Agaals hes wc.m%ﬁ] gmf(ﬂ,n(gf(
/H‘m’{' /Hu’ &01574—%11’)/7 fmm/ L’l“?(/t hf‘ei-’luzﬂ‘l,((Lq@é
Cfﬂ(,& /;@C,E.S‘.)-' ok /czt;\j 1S ot 9?%’5460;
e a Conviefoa Les Olorterined LZLQ
Ake pa»{S@»vﬁ’h‘@w et ,{-.*g?‘q.ﬁirfzcm/ [kazcigm
Ae F*'@%Cld{'ﬁ’ﬁ Gutfhon Aes —l—o o So(se .

In re Harris 141
L{ Z" EXHIBIT 1226




(gﬁf—- lcke Vs ’D‘W‘S C‘?ﬂ”l Cin Z@Z% @7 ?L/+l,.

(24, 636), L %
K(T\Q, HHCKP(.C_ r“?‘t a Saté VWc] o
J&nofluvl(,) b Se (Q/g@ QA)LC{@%& mC wd//y

ate
"Q{S’Q ‘LCQ)T/\MOU) , —-lo @LD W Q- \[m.\l[g
C,Dt’l\/tC’{'\Oo\ , e [Ee;}eg /’10# Cease

ﬂfﬂﬂ} Mér@/ [Jeazusa /#\z ,Q(g‘,e

/l't Qitl €S @M(t -('10 ‘(
S wz l{) ?O(p e w:—Lm,efJ

(E\rqﬂtﬁ- i+ {’/(H? oS Cf‘:‘b Z‘?C ((S ZC.‘)U
at 209)

(s
e taided Srles Supena Cowrt les

[Qfé‘t’l (441315\—{@;1’/‘ c 44158 IOGM‘{’ TCH"[“/\Q
e se ok umnl—ef( gfﬁmﬁés“ Vi djt/t"‘f 0‘(‘744)

L/Z7 [/g 62(7 "ll CO(,U'(L LO(DLQ 1% C{Lc—[-c

— g Naepue, u(olcﬂtim

{ ﬁ»& Male»/to L ana Ji‘tS ’7@
wIres /HMFF o‘( Com/ccz’ﬁ@u 4! 5+ 2L Q;F
dt K*C /H\Qeﬂﬁ (S &tm rt.”ffc)/zrucz lée( l?o&(

In re Harris 142

L{E EXHIBIT 1227

reqe
asi




Aot Ao —Q\/&e v‘kS'-’(*i;ﬂ@nci C@,_([q/ /MHQL
7 ecled the judgeunt of dhe jury?"
(. a4 2 10%), (emphuasis addal)
@ﬁ Course, /H«Q Ca / F@fm\ q Sttlﬁlﬁﬂf
C“U/+ [MQ CZ/SG 9/0&,;4 to s (Ssek
y-GCch_.} (W CQ/(,L V. ﬁg,/l:ﬂ:— CZ@ZZ) 1% Cal SHh
| w%’w’! [4* A,Qcidacf Aot A ({Q,QM@F;
Cov vichon o | ot e rever ced "‘Q‘V
@’O'Sﬁc‘,cz—%on‘ca( IS CO"‘(C{HC’;‘C o UM LQSB /"7[ /S
re@@.mézy }me%,gu et a resuld mae
/ﬁ’th’@"“’f&l Ao e c&__an('an% t\)bu,(C( (m@&
oo €A ched L,\)H’H ot foQ WS Conc(c( ot

@“,&,\—\ﬁm@m C:,'E-—C(——— a F /) 723' C@;VW/MSD Q(é[@ﬂ(‘:\;

The ﬂf"km/ [ﬁQCESEGV\ 1S cet—
Y slent 9] 'F h /H«Q (/fmle& Sw[aw[CQJ 9{ e
Cow/-Jf wn “f'hﬂ{‘ /H’\Q _(/_\)QL((CC lfm»g 544&/1((4@{
|5 ’H’Lﬁ '6%?((“ Sﬂ(fmc{arc.( W[ﬂl(ﬂ. the COM(C-(
hae Shordad is A Mlopie Shederts

{7{7/ EXHIBIT 1228




A"ld/ LGN 444(”?%‘ He ([ﬁafﬁve C[Mc{

repre hensible metad S Sﬂ[m1z(arc< o [ciwc{Mj
on 4 S’L"lﬁ ela'im ¢ t\»@- (S ot /ﬁli 51r7un-wmé
Fo e Jury wohich s he _c,(m'/[ez?yec( aCt
Mgre; e C(’lc’z /erae({ ack is the eru{mfh'm
oo, ci ity (S ke
é}}u}ﬁg Cl Les f Tuc, fc,p.g,-/j@ d .«;:-g.»»,f% ({ Do Z)
= Calzd (5o, 455 e court is dolrkd
+o .qf;(low‘ (;{@Ci‘SE‘GMS ok Couwjrﬁ pg 9@(7Qz-m(ow
Jwisdicted]; of Ilerngndez . Lenlis, Supra,
ol LEXIS pp T-8)

~The knocslvtj( o §/Lou(c( [mre @Zou&m
C‘mep“""w”'% o dhe @m;fcjifS ¢ a /ﬂr/z:S—
& C.‘cmtom%ef M SLOW(L{,C,(- C(q‘{m r@@mﬂﬁiﬂig

Al

C{ (S f7037 'le\fe : //7“\@ ,Or'v,SéCvml@ - 1 AHUs case

1/ eLied cmc( - ( 7 fhose

[,7@ g“) & i /L]C*L*@é’fvl!ﬂ‘?-“f &/ 206‘7 QVI(_( [_DC,L—([L'{

[

{5’55/ /7{3 {YQCC( /("] Sa \IC( /HM’('- Qitc(
cealC ("‘ (7LO /C( ’H (4 @’C %%2( Hii?i!M

[,( 5 EXHIBIT 1229




abuses ab dhe hands of Behfjonw, fa
(1 aduvmee ot Aheu- (el disclosures.
/)/[/\é’ Q[[\SCOV?CQJV‘/’\]M-S FV@ELQ_W’I /)QC_Q;C L’L] (QGS 11~
CL@{-’ML (s At - e Ejéfaml{? o (el 4ha
Cone b Sha MEVER s n“d Shg WHS VRS )
A’!\C( kot ﬁ\ﬂ'”/S ‘“"FJ“‘[“(/? S/watfc( /IL’[\C%] rever
}g\o( /H/\,L\\\f\ ’Q/i’@‘“ff(j (}LWH/ cz--ple.;f /1”167
V\/]Q(ZQ_ /H\Q\L/ ZLQ!J*;C{/ C{BC/OSL(/%J o Alese
Ellis. (Soe EXHHBITE) 22515 715 zogi 1,
Z'Z(-{i Jo- 1L, amch 2L f"‘”)‘

&C’au}g 1 hse Sy b%’l[fmﬁa(( ook ;4,14,[@/7&{(
C/Cc\(MS 2V C,@m—(’t\(mﬁ wi»@{m /Hue. S fat
pé’%ﬁ o gud ecaute Ee '3/&0’&.6&%7‘ fias
/QK(./{C(( o mﬁ-}?wf—/ O~ LVEHT msﬁeﬂc{ o
Abe p /ﬂtw’" ﬁmC( Ok@ A ce lﬁ%’(‘u/;e o 4.
Qﬂée“ o 9[%0\] C@u&? 470 ISSiG (1 erd e
—to az/ (0w &Sﬁom ot anvy el (@H szl
Qy?;f’f/‘t/qLuw,Jc? o Aorma /(7 f"ﬁ/[“‘z‘ Aose.

In re Harris 145

EXHIBIT 1220



C(O{WMS W C[bﬂ{i@_ /\’{M’Gttjl’l ¢l r\e%(m/

O S‘P\ P“l/ﬂl«t’ 4\0 A }Mfllén/l,c(?z—( VQLZQS/&
C)(G [QQ‘HJ'%QVLQV /6\?3:44 /ﬂs ;/,Zéjq( rt’)”')év”zi;’*&i’/‘,

C ; K@ﬂu\m{ Candov I ﬁaﬁcm/ A%@’ﬁams

Qe_spoﬂcléwtﬁ [V Onua Hous «fhad @Hﬂfw‘?n&/
does ot “actua //L) Lenow what o LS
/{ﬂzlklﬂj abeud (ﬂﬁfe}f. 2 % 3) Are
befied oy Ahe gpeniny %41{74(;@,\ of
/Hfze (‘{L\SCLdK 7z /yorf-ﬁ‘om o %/LL(ch@mm/
response © | Te Ahe Les + o€ Mone (@L,,mt?‘
DFSMGT/‘ A#"”%éj'f ol kn«iwLec:/f‘ > eny
C}?é-f. Ley. p 7is ) "Ahe rea //47 (S Agd
oo //‘DS@ cutor ©f +he T ‘r’lﬁt/
case 1n dispade hare, Wes Cha //&%(
/96/ WC%H onir o ﬂ'f@\/}(&; [1/‘5‘ o] —

In re Harris 146
EXHIBIT 1231

q7






Cal Pen Code § 1473

Deering's California Codes are current through the 2022 Regular Session.

Deering’s California Codes Annotated > PENAL CODE (§§ 1— 34370) > Part 2 Of Criminal
Procedure (§§ 681 — 1620) > Title 12 Of Special Proceedings of a Criminal Nature (Chs. 1 — 5 >
Chapter 1 Of the Writ of Habeas Corpus (§§ 1473 — 1509. 1)

§ 1473. Who may prosecute writ; False evidence; Dispute over expert
testimony

(a) A person unlawfully imprisoned or restrained of their liberty, under any pretense, may prosecute a writ
of habeas corpus to inquire inta the cause of the imprisonment or restraint.

(b) Awrit of habeas corpus may be prosecuted for, but not limited to, the following reasons:

(1) False evidence that is substantially material or probative on the issue of guilt or punishment was
introduced against a person at a hearing or trial relating to the person’s incarceration.

(2) False physical evidence, believed by a person to be factual, probative, or material on the issue of
guilt, which was known by the person at the time of entering a plea of guilty, which was a material
factor directly related to the plea of guilty by the person.

()
(A) New evidence exists that is credible, material, presented without substantial delay, and of such
decisive force and value that it would have more likely than not changed the autcome at trial.

(B) For purposes of this section, “new evidence” means evidence that has been discovered after
trial, that could not have been discovered prior to trial by the exercise of due diligence, and is
admissible and not merely cumulative, corroborative, collateral, or impeaching.

(4) A significant dispute has emerged or further developed in the petitioner's favor regarding expert
medical, scientific, or forensic testimony that was introduced at trial and contributed to the conviction,
such that it would have more likely than not changed the outcome at trial.

(A) For purposes of this section, the expert medical, scientific, or forensic testimony includes the
expert's conclusion ar the scientific, forensic, or medical facts upon which their opinion is based.

(B) For purposes of this section, the significant dispute may be as to the reliability or validity of the
diagnosis, technigue, methods, theories, research, or studies upon which a medical, scientific or
forensic expert based their testimony.

(C) Under this section, a significant dispute can be established by credible expert testimony or
declaration, or by peer reviewed literature showing that experts in the relevant medical, scientific, or
forensic community, substantial in number or expertise, have concluded that developments have
occurred that undermine the reliability or validity of the diagnosis, technique, methods, theories,
research, or studies upon which a medical, scientific, or forensic expert based their testimony.

(D) In assessing whether a dispute is significant, the court shall give great weight to evidence that
a consensus has developed in the relevant medical, scientific, or forensic community undermining
the reliability or validity of the diagnosis, technique, methods, theories, research, or studies upon
which a medical, scientific, or forensic expert based their testimony or that there Is a lack of
consensus as to the reliability or validity of the diagnosis, technique, methods, theories, research,

or studies upon which a medical, scientific, or forensic expert based their testimony., )
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(E) The significant dispute must have emerged or further developed within the relevant medical,
scientific, or forensic community, which includes the scientific community and all flelds of scientific
knowledge on which those fields or disciplines rely and shall not be limited to practitioners or
proponents of a particular scientific or technical field or discipline.

(F) If the petitioner makes a prima facie showing that they are entitied to relief, the court shall issue
an order to show cause why relief shall not be granted. To obtain relief, all the elements of this
paragraph must be established by a preponderance of the evidence.

(G) This section does not change the existing procedures for habeas relief.

(c) Any allegation that the prosecution knew or should have known of the false nature of the evidence
referred to in paragraphs (1) and (2) of subdivision (b) is immaterial to the prosecution of a writ of habeas
corpus brought pursuant to paragraph (1) or (2) of subdivision (b).

(d) This section does not limit the grounds for which a writ of habeas carpus may be prosecuted or
preclude the use of any other remedies.

()
(1) For purposes of this section, “false svidence” includes opinions of experts that have either been

repudiated by the expert who originally provided the opinion at a hearing or frial or that have been
undermined by the state of scientific knowledge or later scientific research or technological advances.

(2) This section does not create additional liabilities, beyond those already recognized, for an expert
who repudiates the original opinion provided at a hearing or trial or whose opinion has been
undermined by scientific research, technological advancements, or because of a reasonable dispute
within the expert's relevant scientific community as to the validity of the methods, theories, research, or
studies upon which the expert based their opinion.

(f) Notwithstanding any other law, a writ of habeas corpus may also be prosecuted after judgment has
been entered based on evidence that a criminal conviction or sentence was sought, obtained, or imposed in
violation of subdivision (a) of Section 745, if that section applies based on the date of judgment as provided
in subdivision (k) of Section 745. A petition raising a claim of this nature for the first time, or on the basis of
new discovery provided by the state or other new evidence that could not have been previously known by
the petitioner with due diligence, shall not be deemed a successive or abusive petition. If the petitioner has
a habeas corpus petition pending in state court, but it has not yet been decided, the petitioner may amend
the existing petition with a claim that the petitioner's conviction or sentence was sought, obtained, or
imposed in violation of subdivision (a) of Section 745. The petition shall state if the petitioner requests
appointment of counsel and the court shall appoint counsel if the petitioner cannot afford counsel and sither
the petition alleges facts that would establish a violation of subdivision (a) of Section 745 or the State Public
Defender requests counsel be appointed. Newly appointed counsel may amend a petition filed before their
appointment. The court shall review a petition raising a claim pursuant to Section 745 and shall determine if
the petitioner has made a prima facie showing of entitlement to relief. If the petitioner makes a prima facie
showing that the petitioner is entitled to relief, the court shall issue an order to show cause why relief shall
not be granted and hold an evidentiary hearing, unless the state declines to show cause. The defendant
may appear remotely, and the court may conduct the hearing through the use of remote technology, unless
counsel indicates that the defendant’s presence in court is needed. If the court determines that the
petitioner has not established a prima facie showing of entitlement to relief, the court shall state the factual
and legal basis for its conclusion on the record or issue a written order detailing the factual and legal basis
for its conclusion.

History

Enacted 1872. Amended Code Amdts 1873-74 ch 614 § 86, Stats 1975 ch 1047 § 2; Stats 2014 ch 623 § 1 (SB
1038), effective January 1, 2015; Stats 2016 ch 785 § 1 (SB 1134), effective January 1, 2017; Stats 2020 ch 317 §

In re Harris 149 EXHIRIT 782



Page 3 of 3
Cal Pen Code § 1473

4 (AB 2542), effective January 1, 2021; Stats 2022 ch 739 § 3 (AB 256), effective January 1, 2023; Stats 2022 ch
982 § 1.5 (SB 487), effective January 1, 2023 (ch 982 prevails).
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Rule 4.551. Habeas corpus proceedings

(a) Petition; form and court ruling
(1) Except as provided in (2), the petition must be on the Petition for Writ of Habeas Corpus (form HC-001).

(2) For good cause, a court may also accept for filing a petition that does not comply with (a)(1). A petition
submitted by an attorney need not be on the Judicial Council form. However, a petition that is not on the
Judicial Council form must comply with Penal Code section 1474 and must contain the pertinent information
specified in the Petition for Writ of Habeas Corpus (form HC-001), including the information required
regarding other petitions, motions, or applications filed in any court with respect to the conviction,
commitment, or issue.

@)

(A) On filing, the clerk of the court must immediately deliver the petition to the presiding judge or his or her
designee. The court must rule on a petition for writ of habeas corpus within 80 days after the petition is
filed,

(B) If the court fails to rule on the petition within 60 days of its filing, the petitioner may file a notice and
request for ruling.

(i} The petitioner's notice and request for ruling must include a declaration stating the date the petition
was filed and the date of the notice and request for ruling, and indicating that the petitioner has not
received a ruling on the petition. A copy of the criginal petition must be attached to the notice and
request for rufing.

(i) If the presiding judge or his or her designee determines that the notice is complete and the court has
failed to rule, the presiding judge or his or her designes must assign the petition to a judge and
calendar the matter for a decision without appearances within 30 days of the filing of the notice and
request for ruling. If the judge assigned by the presiding judge rules on the petition before the date
the petition is calendared for decision, the matter may be taken off calendar.

(4) For the purposes of (a)(3), the court rules on the petition by:
(A) Issuing an order to show cause under (c);
(B) Denying the petition for writ of habeas corpus; or
(C) Requesting an informal response to the petition for writ of habeas corpus under (b).

(5) The court must issue an order to show cause or deny the petition within 45 days after receipt of an informal
response requested under (b).

(Subd (a) amended effective January 22, 2018; previously amended effective January 1, 2002, January 1, 2004, January
1, 2007, and January 1, 2009.)

(b) Informal response

(1) Before passing on the petition, the court may request an informal response from; 10 re Harris 152
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(A) The respondent or real pe  .interest: or

(B) The custodian of any record pertaining to the petitioner's case, directing the custodian to produce the
record or a certified copy to be filed with the clerk of the court.

(2) A copy of the request must be sent to the petitioner. The informal response, if any, must be served on the
petitioner by the party of whom the request is made. The informal response must be in writing and must be
served and filed within 15 days. If any informat response is filed, the court must notify the petitioner that he or
she may reply to the informal response within 15 days from the date of service of the response on the
petitioner. If the informal response consists of records or copies of records, a copy of every record and
document furnished to the court must be furnished to the petitioner.

(3) After receiving an informal response, the court may not deny the petition until the petitioner has filed a timely
reply to the informal response or the 15-day period provided for a reply under (b)(2) has expired.

(Subd (b) amended effective January 1, 2007; adopted effective January 1, 2002.)
(c) Order to show cause

(1) The court must issue an order to show cause if the petitioner has made a prima facie showing that he or she
is entitled to relief. In doing so, the court takes petitioner's factual allegations as true and makes a preliminary
assessment regarding whether the petitioner would be entitled to relief if his or her factual allegations were
proved. If so, the court must issue an order to show cause.

(2) Onissuing an order to show cause, the court must appoint counsel for any unrepresented petitioner who
desires but cannot afford counsel.

(3) An order to show cause is a determination that the petitioner has made a showing that he or she may be
entitled to relief. It does not grant the relief sought in the petition,

(Subd (c) amended effective January 1, 2007, adopted effective January 1, 2002.)
(d) Return

If an order to show cause is issued as provided in (c), the respondent may, within 30 days thereafter, file a return.
Any material allegation of the petition not controverted by the return is deemed admitted for purposes of the
proceeding. The return must comply with Penal Code section 1480 and must be served on the petitioner,

(Subd (d) amended effective January 1, 2007; repealed and adopted effective January 1, 2002: previously amended
effective January 1, 2004.)

(e} Denial

Within 30 days after service and filing of a return, the petitioner may file a denial. Any material allegation of the
return not denied is deemed admitted for purposes of the proceeding. Any denial must comply with Penal Code
section 1484 and must be served on the respondent.

(Subd (e} amended and relettered effective January 1, 2002; adopted as subd (b) effective January 1, 1982, )

(f) Evidentiary hearing; when required

Within 30 days after the filing of any denial or, if none is filed, after the expiration of the time for filing a denial, the
court must either grant or deny the relief sought by the petition or order an evidentiary hearing. An evidentiary
hearing is required if, after considering the verified petition, the return, any denial, any affidavits or declarations
under penalty of perjury, and matters of which judicial notice may be taken, the court finds there is a reasonable
likelihood that the petitioner may be entitled to relief and the petitioner's entitlement to relief depends on the

resolution of an issue of fact. The petitioner must be produced at the evidentiary hear'ﬂ? unless the coiigt,sfor good
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(Subd (f) amended ang relettered eff; i January 1, 2002, adopted as subd (c) ef @ January 1, 1982,)
(9) Reasons for denial of petition

Any order denying a petition for writ of habeas corpus must contain a brief statement of the reasons for the denial,
An order only declaring the petition to be "denied" is insufficient.

(Subd (g) amended and relettered effactive January 1, 2002: adopted as subd (e) effective January 1, 1982,)

(h) Extending or shortening time

On motion of any party or on the court's own motion, for good cause stated in the order, the court may shorten or
extend the time for doing any act under this rule. A copy of the order must be mailed to each party.

(Subd (h) amended and relettered effective January 1, 2002: adopted as subd (7} effective January 1, 1982,)

Rule 4.551 amended effactive January 22, 2019; adopted as rule 260 effective January 1, 1982; previously renumbered as
rule 4.500 effective January 1, 2001, previously amended and renumbered effective January 1, 2002: previously amended
effective January 1, 2004, January 1, 2007, and January 1, 2009,

Advisory Committee Commant

The court must appoint counsel on the issuance of an order to show causa. (In re Clark (1993) 5 Cal.4th 750, 780 and People v, Shipman
(1965) 62 Cal.2d 226, 231-232.) The Court of Appeal has held that under Penal Code section 987.2, counties bear the expense of appointed
counsel in a habeas corpus proceeding challenging the underlying conviction, (Charlton v. Superior Court (1979) 93 Cal App.3d 858, 862.)
Penal Code section 987.2 authorizes appointment of the public defender, or private counsel if there is no public defender available, for
indigents in criminal proceedings,
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