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24-1720-pr
Henderson v. Bondi

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO ASUMMARY ORDER
FILED ON OR AFTER JANUARY 1,2007,1SPERMITTED AND IS GOVERNED BY FEDERAL RULE OF APPELLATE
PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN CITING A SUMMARY ORDER IN A
DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN
ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”). A PARTY CITING A SUMMARY
ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York,
on the 10™ day of April, two thousand twenty-five.

PRESENT:
PIERRE N. LEVAL,
JOSEPH F. BIANCO,
WILLIAM J. NARDINI,
Circuit Judges.

MICHAEL JOSHUA HENDERSON,
Plaintiff-Appellant,
. 24-1720-pr

PAM BONDI, UNITED STATES ATTORNEY
GENERAL, DEREK S. MALTZ, ACTING
ADMINISTRATOR OF THE DRUG
ENFORCEMENT ADMINISTRATION, DR.
SARA BRENNER, ACTING COMMISSIONER
OF THE FOOD AND DRUG
ADMINISTRATION, DANIEL F.
MARTUSCELLO, IlI, COMMISSIONER OF
THE DEPARTMENT OF CORRECTIONS AND
COMMUNITY SUPERVISION, ANN MARIE
SULLIVAN, COMMISSIONER OF THE
OFFICE OF MENTAL HEALTH, DANIELLE
DILL, EXECUTIVE DIRECTOR OF CENTRAL
NEW YORK PSYCHIATRIC CENTER,
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Defendants-Appellees.”

FOR PLAINTIFF-APPELLANT: Michael Joshua Henderson, pro se,
Ossining, New York.

FOR DEFENDANTS-APPELLEES: No appearance.

Appeal from a judgment of the United States District Court for the Northern District of
New York (Mae A. D’Agostino, Judge).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that the judgment of the district court, entered on June 4, 2024, is AFFIRMED.

Plaintiff-Appellant Michael Joshua Henderson, proceeding pro se, brought constitutional
claims under 42 U.S.C. § 1983 and Bivens v. Six Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971) against various state and federal officials. He alleged
constitutional violations related to his desire to receive medical marijuana while in the custody of
New York State Department of Corrections and Community Supervision (“DOCCS”) and
challenged the classification of marijuana as a Schedule I drug under the Controlled Substances
Act (“CSA”). Shortly after filing his complaint, Henderson moved to proceed in forma pauperis
(“IFP”), which the district court granted.

The district court sua sponte dismissed Henderson’s third amended complaint, without
prejudice, for failure to state a claim under 28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C. § 1915A(b).
See generally Henderson v. Garland, No. 24-cv-0228 (MAD) (ML), 2024 WL 3224750 (N.D.N.Y.

June 4, 2024). Henderson timely appealed. We assume the parties’ familiarity with the underlying

* Pursuant to Federal Rule of Appellate Procedure 43(c)(2), the Clerk of Court is respectfully directed to
amend the caption as reflected above.
2
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facts, procedural history, and issues on appeal, to which we refer only as necessary to explain our
decision to affirm.

We “review de novo a district court’s dismissal of complaints under 28 U.S.C. §§ 1915A
and 1915(e)(2)(B).” McEachin v. McGuinnis, 357 F.3d 197, 200 (2d Cir. 2004). Under
Section 1915(e)(2)(B)(ii), an IFP action must be dismissed if the district court determines that it
“fails to state a claim on which relief may be granted.” 28 }J.S.C. § 1915(e)(2)(B)(ii). Because
Henderson “has been pro se throughout [these proceedings], his pleadings and other filings are
interpreted to raise the strongest claims they suggest.” Sharikov v. Philips Med. Sys. MR, Inc., 103
F.4th 159, 166 (2d Cir. 2024).

As a threshold matter, we agree with the district court that Henderson lacked standing to
challenge marijuana’s scheduling under the CSA. In order to have standing, “it must be likely, as
opposed to merely speculative, that the injury will be redresséd by a favorable decision.” Lujan v.
Defs. of Wildlife, 504 U.S. 555, 561 (1992) (internal quotation marks and citation omitted). Here,
as the district court correctly pointed out, Henderson’s “pleading lacks allegations which plausibly
suggest that if the Controlled Substances Act did not exist, DOCCS would allow him to possess
and use marijuana.” Henderson, 2024 WL 3224750, at *3. Thus, even assuming arguendo that
Henderson was able to successfully raise a constitutional challenge to the classification of
marijuana as a Schedule I drug under the CSA, “there is no basis for us to conclude that
[Henderson] would more likely than not be in any different position than [he is] now.” Coal. of
Watershed Towns v. EPA, 552 F.3d 216, 218 (2d Cir. 2008).

Moreover, we agree with the district court that Henderson failed to state a claim with
respect to his remaining federal causes of action. Henderson did not state a claim under

Section 1983 or Bivens for violations of the Eighth Amendment, Equal Protection Clause, or Due

3
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Process Clause. “In order to establish an Eighth Amendment claim arising out of inadequate
medical care, a prisoner must prove deliberate indifference to his serious medical needs.” Chance
v. Armstrong, 143 F.3d 698, 702 (2d Cir. 1998) (alterations adopted) (internal quotation marks and
citation omitted). Henderson did not sufficiently allege that any “prison official knew of and
disregarded [his] serious medical needs.” Id. at 703. In addition, Henderson’s “mere disagreement
over the proper treatment does not create a constitutional claim.” Id. As to his Equal Protection
Clause claim, Henderson argues that New York parolees, but not prisoners, were permitted to
become certified patients and receive medical marijuana prescriptions under the New York
Compassionate Care Act. However, “prisoners either in the aggregate or specified by offense are
not a suspect class,” and Henderson has failed to allege that the government lacks a rational basis
for this distinction. Lee v. Governor of State of N.Y., 87 F.3d 55, 60 (2d Cir. 1996). Finally, °
Henderson fails to state a Due Process claim. Although Henderson has a “protected liberty interest
in refusing unwanted medical treatment,” Cruzan by Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S.
261, 278 (1990), he does not, as noted supra, have a constitutional right to the particular medical
treatment he desires—namely, to use marijuana while incarcerated.

Finally, the district court did not abuse its discretion by declining to exercise supplemental
jurisdiction over Henderson’s state law claims. Klein & Co. Futures, Inc. v. Bd. of Trade of City

of New York, 464 F.3d 255, 262 (2d Cir. 2006) (“It is well settled that where, as here, the federal

claims are eliminated in the early stages of litigation, courts should generally decline to exercise

pendent jurisdiction over remaining state law claims.”).
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We have considered Henderson’s remaining arguments and conclude they are without

merit. Accordingly, we AFFIRM the judgment of the district court.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MICHAEL JOSHUA HENDERSON,

Plaintiff,
: 9:24-CV-0228
v, (MAD/ML)

MERRICKB. GARLAND, et al,,

Defendénts.

APPEARANCES:

MICHAEL JOSHUA HENDERSON
Plaintiff, pro se o
06-A-5461

Gréen Haven Correctional Facility

P.O. Box 4000
Stormville, NY 12582

MAE A. D’AGOSTINO
United States District Judge
DECISION and ORDER
INTRODUCTION
Plaintiff Michael Joshua Henderson commenced this action by filing a pro se civil
rights complaint pursuant to 42 U.S.C. § 1983 ("Section 1983"), together with an application

to proceed in forma pauperis ("IFP"). Dkt. No. 1 ("Comp!."); Dkt. No. 4 ("IFP Application_.").
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Théreafter, plaintiff filted, among other things, an amended complaint and a motion to amend -

the amehded complaint, together with a proposed second amended complaint. Dkt. No. 8
("Am Compl."); Dkt. No. 12 ("Motion to Amend"); Dkt. No. 12-1 ("Prop. SAC").

By Decision and Order entered on April 10, 2024, the Court granted plainti\‘f‘s'lFFJ
Application and Motion fo Amend, accepted the proposed second amended comblaint as the
operative pleading, and following review of the second amended complaint in accordance
with 28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C. § 1915A(b), dismissed plaintiff's claims related
to the Controlled Substances Act pursuanf to Rule 12(b)(1) of the Federal Rules of Civil
Procedure for lack of subject m‘atterjurisdiction, dismissed each of pla-i,n;_tiffs remaining . - v
Section-1983 claims without prejudice for failure to state:a claim upon which relief-may:be:
granted, and declined to exercise jurisdiction over his state law claims. Dkt No. 13 ("April
2024 Order"). In light of plaintiff's pro se status, he was afforded an~opbortqnity-to"-$ubmit an
amended complaint. /d. at 15-19.

Presently before the Court are the following: (1) plaintiff's third amended complaint,
Dkt: No: 16 ("TAC") and {(2) plaintiff's letter request for partial reconsideration of the April-- -
2024 Order, Dkt. No. 17 ("Motion for Reconsideration"). |
Il MOTION FOR RECONSIDERATION
| -+ A court.may justifiably reconsider its previous ruling if: (1) there is an intervening" :
change in:the controlling law; (2) new evidence not previously available comes to:lighit; or (3)
“it'becomesmecessary to remedy a clear error of law or to prevent manifest injustice. -+

Delaney v. Selsky, 899 F. Supp. 923, 925 (N.D.N.Y. 1995) (McAvoy, C.J.) (citing Doe v. New
2
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York City Dep't of Soc. Servs., 709 F.2d 782, 789 (2d Cir. 1983)). The standard for granting

a motion for reconsideration is strict. Shrader v. CSX Transportation, In¢., 70: F.3d 255, 257

(2d Cir. 1995). A motion for reconsideration "should not be granted where the moving party
seeks solely to relitigate an issue already decided." /d. Thus, a motion for reconsid-eration is
not to be used for "presenting the case under new theories, securing a rehearing on the
merits, or otherwise taking a 'second bite at the apple." - Sequa Corp. v. GBJ Corp., 156 F.3d
136, 144 (2d Cir. 1998).

Plaintiff does not suggest that there has been an intervening change in the controlling
law, nor has he presented new evidence which was not previously available. Therefore, the
only basis for reconsideration is to remedy a clear error of law or to prevent manifest- - =
injustice. -

According to plaintiff, the Court erred in its dismissal of his claims related to the
Controlled Substances Act for two reasons. First, plaintiff believes the statute allows for
private causes of action. Second, plaintiff "mistakenly and inadvertently excluded"
allegations related to his intent to use marijuana, which, if included in the pleading, would
have been sufficient to state a cognizable claim. See Motion for Reconsideration.

A motion for reconsideration is not the proper vehicle for rewriting a pleading.
Moreover, it is entirely inappropriate to ask this Court to revisit its prior ruling based on factual

allegations that were not before it.

1 P|aintiff also states that he has included these allegations in his third amended complaint. See Dkt. No. 17.
. 3 . _

¥
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B In other wOrds, even affording plaintiff's motion due consideratior; in light of his status
| as a pro se litigant, the Court finds that plaintiff presents no basis for reconsideration of the
April 2024 Order. , Based upon a review of the relevant law and its application to thg falcts of
| this case, the Court concludes that its previous decision was legally corfect and dld no‘t work
| @ manifest injustipe. |
| Accordingly, plaintiff's motion for partial reconsideration of the April 2024 Order is
denied in its entirety.
y . SUFFICIENCY OF THE THIRD AMENDEIj COMPLAINT

A. . . The Second Amended Complaint and April 2024 Ordef
. - - - In his second amended complaint, plaintiff asserted claims againét the following
individuals based on restrictions imposed by the federal government and the New York-State
Department of Carrections and Community Supervision ("DOCCST') relative to medical
marijuana: (1) DOCCS Commissioner Martuscello; (2) Office of Mental Health ("OMH")
Commissioner.SuIIiv_an; (3) Central New York Psychiatric Center ("CNYPC") Executive .
Director Dill; (4)-United States Attorney General Merrick Garland; (5) United States D'rug
Enforcement Administrator Anne Milgram: and (6) United States Food and Drug -
Administration' Commissioner Robert Calif. See generally Dkt. No. 14.

“The second amended complaint was construed to assert the following Section 1983
claims against the named defendants: (1) First Amendment free speech, free exercise, and

retaliation.claims; (2) Eighth- Amendment medical indifference and failure-to-protect claims;
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(3) Fourteenth Amendment due process claims; (4) Fourteenth Amen_dment equal pro.téctiOn
claims; and (5) related state law claims. See April 2024 Order at 8-9.

~ After reviewing the second complaint pursuant to 28 U.S.C. § 1915(e)(2)(B) and.28
U.S.C. § 1915A(b), the Court dismissed plaintiff's claims related to the Controlled Subs_tan‘ces
Act pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure for lack of subject
matfe_rjurisd.i.c‘ti.on, dismissed each of his remaining Section 1983 claims without prejudice
pursuant to 28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C. § 1915A(b) for failure to state a claim
upon:which relief may be granted: and declined to exercise jurisdiction over his state law
claims.” See April 2024 Ordgr at 9-19. |

B. lRevitlaw of the Third Amended Complaint

‘Because plaintiff is proceeding in forma pauperis and is an inmate suing one or more
government employees, his third amended complaint must be reviewed in accordance with

28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C. § 1915A(b). The legal standard governing the '

review of a pleading pursuant to 28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C. § 1915A(b) was

discussed at length in the April 2024 Order and it will not be restated in this Decision and

Order. See April 2024 Order at 5-7.

As with the second amended complaint, plaintiff's third amended complaint asserts
claims based on his inability to access medical marijuana. See generally, TAC. Plaintiffs
third amended complaint is nﬁaterially similar to his second amended complaint, except fhat
the pleading names one additional person as a defendant — Department of Health and

Human Services Director Xavier Becerra — and includes additional facts related to this official,
5
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plaintiff's past marijuana use, and his intent to use itin the future if allowed, to treat his
"conditions." /d. While none of plaintiff's new allegatiolns are material to the Court's analysis
below, the following relevant facts are set forth as alleged in the third amended complaint.
:Marijuana is "readily available throughout DOCCS, the State of New York, and the
United States." TAC at 17. On June 25, 2011, plaintiff "tested positive:for marijuana" and
was sentenced to 30 days of kéeplock confinement. /d. "Plaintiff intends to use marijuana to
freat his conditions, but fears prosecution" from defendants Garland, Milgram, Califf, and
Becerra, and further punishment from defendant Martuscello and other DOCCS officials. /d.

Plaintiff believes that the restrictions imposed on his ability to access and use

marijuana violate his "personal autonomy rights" and "right to control his own body . . . to. -

treat his bodily and mental conditions." TAC at 17. Plaintiff also believes he is a member of
an identifiable class for purposes of class action litigation. /d.

- The Court liberally construes the allegations in the third amendgd» complaint to
reassert each of the Section 1983 claims raised in the second complaint, along with
additional Fourth and Fourteenth Amendment claims for intérference with "personal
autonomy" and "bodily privacy(.}" '

Plaintiff seeks money damages and declaratory and injunctive relief. TAC at 15-16.
For a more complete statement of plaintiff's claims, reference is made to the third amended

complaint.
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C.  Analysis
1. Class Action Allegations
To the extent the third amended complaint includes plass_ act_ion- allegations, the Court
has yet to regeive a proper motion seeking certification of a proposed class pf plaintiffs.
Furthermore,ﬁ it is well settled that a class action cannot be maintained by a pro se litigant
because non-attorneys may not represent anyone:othe'r than themselves. See, e.g., Miller v.
Zerillo, No. 07-CV-1719, 2007 WL 4898361, at *1 (E.D.N.Y. Nov. 2, 2007) (citing cases and
recommending denial of class certification without prejudice until an attorney makes an
appearance); see also lannaccone v. Law, 142 F.3d 553, 558 (2d Cir. 1998); 28 U.S.C. §
1654.
' 1Accordingly, this action shall be considered only as an action brought by plaintiff in his
individual capacity.
2. Reasserted Section 1983 Claims
As noted, the third amended complaiht is materially similar to the second amended

complaint, with limited exception. Accordingly, insofar as the third amended complain't

reasserts the same Section 1983 claims that were asserted in the second amended

complaint, including against a proposed new defendant, those claims are once again
dismissed for the reasons set forth in the April 2024 Order. The Court will add only a few
minor points in light of plaintiff's letter reque‘st for reconsideration of the Court’s dismissal of
his claims related to the Controlled Substances Act, and his new allegations regarding

access to marijuana and fear of prosecution.
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First, insofar as the third amended complaint clarifies plaintiff's position that the
Controlléd Substances Act infringes on one or more of his constitutidnai rights and includes
new allegations of his intent to use marijuana, the pleading lacks allegations which plausibly
suggest that if the Controlled Substances Act did not exist, DOCCS would allow him to
possess and use marijuana. Thus, the Court has no basis to plausibly infer, for standing
purposes, that a casual connection exists between the Controlied Substances Act and
plaintiff's inability to access and use marijuana such that he has a personal stake in
challenging the constitutionality of this statute. ' Seeg, e.g., Sprint Commc'ns Co. v. APCC
Servs., Inc., 554 U.S. 269 273-74 (2008) (noting that Article IlI standing requires showing
"(1) an injury in fact (i.e., a concrete and particularized invasion of a legally protected
i'nterest); (2) causation (i.e., a fairly traceable connection between the aileged injury-in fact
and the alleged conduct of the defendant); and (3) redressability (i.e., it is likely and not

merely speculative that the plaintiff's injury will be remedied by the relief plaintiff seeks in

bringing suit)" (alterations and internal quotation marks omitted)); Coal. of Watershed Towns

v. U.S. EPA, 552 F.3d 216, 218 (2d Cir. 2008) (per curiam) (exblaining that plaintiffs lacked
standing because there was "no basis for [the court] to conclude that [plaintiffs] would more
likely than not be in any different position than they are now" if they received a favorable-
ruling). In addition, the Court is once again unable to plausibly infer from the allegations in
plaintiff's pleading that he has a credible fear of prosecution under the C.ontrolled Substances

Act if he is found to be in possession of marijuana while in DOCCS’ custody, particularly in
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‘light of his allegation that he previously tested positive for marijuana and received, as his only

punishment, 30 days of keeplock confinement. See TAC at 17.

Finally, even if the Court were to assume that plaintiff has standing to challenge the
constitutionality of the Controlled Substances Act as applied to him, which it does not, as
noted in the April 2024 Order, plaintiff does not have a constitutional right to use marijuana in
a prison setting, and any restrictions on such use, through enforcement on the Controlled
Substances Act or otherwise, are rationally related to legitimate penological interests in
security, safety, and maintaining order. See April 2024 Order at 11-14; see also Florence v.
Board of Chosen Freeholders of County of Burlington, 566 U.S. 318, 332 (2012) (explicitly
recognizing that "the use of drugs can embolden inmates in aggression toward officers or-
each other: and, even apart from their use, the trade in these substances can lead to violent
confrontations").

For all of these reasons, plaintiff's Section 1983 claims challenging the constitutionality
of the Controlled Substances Act are dismissed. See also Silva v. Sreedharan, No. 22-CV-
05086, 2022 WL 993645, at *6 (W.D. Wash. Mar. 15, 2022) ("Plaintiff also sues Merriék
Garland on the grounds the ‘Cpntrolled Substances Act’ is unconstitutional‘as applied to
Plaintiff‘s request to use marijuana for rel-igious purposes. The allegation is baseless. First the
Controlied Substances Act is a statute that the attorney general has obligations to enforce,
not a policy or law the attorney general created and can apply.-or retract at will. Second,
Plaintiff is not being prosecuted for violation or attempted violation of the Controlled - .

Substances Act. The Act is thus not being applied to him as he alleges. Third, there is no
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basis to conclude the Washington Prison System would provide -I:’Iai'htiff‘WitH harijUana even
if the Controlled Substances Act did not exist."), repdh‘ and :recomméndétiéﬁ adopted by 2022
WL 990553 (W.D. Wash. Mar. 31, 2022), appeq/ dismissed, No. 22-35295, 2022 WL
10447956 (9th Cir. Sept. 17, 2022). |

3. Newly Asserted Section 1983 Claims

Ihsofar as the third amended complaint ass"erté new Section 1983 claims based on
allegations that restrictions on plaintiff's access to marijuana violate his privacy and personal
autonomy rights, the Court can only plausibly infef from the allegations in the third amended
bomplaint that the restr'ictioné on plaintiff's access to marijuana (and ability to use it) aré
based Qn.DOCCS regulations prohibiting such access and use. Indeed, by pjaintiff’s own
allegation‘éﬁ, he was punished, not criminally charged, as a result 6f testing po.sitive for
rﬁarijuana in 2011, while in DOCCS’ custody.

Once again, plaintiff does not have a constitutional right to use‘marijuana, and, in the
prison context, there can be no doubt that prohibiting inmates from possessing (and using)
marijuana is rationally related to Iegit‘imate penological interests in security, safety, and .
maintaining order. See April 2024 Order at 11-12, 14; Florence, 566 U.S. at 332. Thus, -~
whatever limited right plaintiff may possess in bodily autonomy cannot form- a basis for
invalidating DOCCS regulations that prohibit him from possessing and using marijuana. -

- - Accordingly, plaintiff's newly asserted Fourth and Fourteenth Amendment claims are
dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii) and 28 U.S.C. § 1915A(b)(1) for failure to

state a claim upon which relief may be granted.
10
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IV. CONCLUSION
- WHEREFORE, it is hereby
s ORDERED that plaintiff's motion-for partial reconsideration of the Apﬁl 2024 Order
(Dkt. No. 17) is DENIED as set forth above; and it is further
ORDERED that this actiqn alleging federal claims under Section 1983 is DISMISSED
without prejudice pursuant to 28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C. § 1915A(b) for failure
to state a claim upon which relief may be granted. The Clerk is directed to terminate the

defendants and close this case; and it is further

ORDERED that the Clerk serve a copy of this Decision and Order on plaintiff.

IT IS SO ORDERED. . ' ' M
, , .
Dated: June 4, 2024 : /%/9 >

: Mae A. D' Agostingl/
Albany’ NY U.S. District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

JUDGMENT IN A CIVIL CASE

Michael Joshua H'endefson,
' Plaintiff(s)

VS, : CASE NUMBER: 9:24-cv-228 (MAD/ML)

Merrick B. Garland
Anne Milgram,
Dr. Robert Califf,
Daniel F. Martuscello, lil,
Ann Marie T. Sullivan,
Danielle Dill,

Defendant(s)

Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or
heard and a decision has been rendered.

IT 1S ORDERED AND ADJUDGED that this action is dismissed without prejudice pursuant to 28 U.S.C. §
1915(e)(2)(B) and 28 U.S.C. § 1915A(b) for failure to state a claim upon which relief may be granted as
directed by the June 4, 2024 Decision and Order of District Judge Mae A. D'Agostino.

All of the above pursuant to the order of the Honorable Mae A. D'Agostino, dated this 4t day of June,
2024.

DATED: June 4, 2024

JL?,MS

Clerk of Court

s/Matthew Bartholomew

Matthew Bartholomew
Deputy Clerk
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MICHAEL JOSHUA HENDERSON, COMPLAINT
Plaintiff, ' Case No.

Demand
Yes

[ INo

" MERRICK B. GARLAND, Attorney General of
~the United States; ANNE  MILGRAM,
Administrator of tihe Drug Enforcement
Administration; DR. ROBERT  CALIFF,
Commissioner of the Food and Drug
Administration; DANIEL F. MARTUSCELLO ITI,
Commissioner of the Department of
Corrections and Community Supervision; ANN
MARIE T. SULLIVAN, Commissioner of the
Office of Mental Health; and DANIELLE
DILL, Executive Director of the Central
New York Psychiatric Center.

Defegdants .

Th=2 public can acess electronic court files. For privacy and security

reasons, papers filed with the court should therefore not contain: an

individual's social security number, taxpayer identification number, or

birth date; the name of a person known to be a minor; or financial
account number. A filing may include only: the last four digits of a

social seg.urlty number or ta*cpayer-ldentlfu.at:ton nunber; the year of an -
individual's birth; a minor's initials; and the last four digits of a

financial account number. See Fed. R. Civ. P. 5.2. :

I. LEGAL BASIS FOR COMPLAINT

This is a civil action seeking relief and/or damages to defend and
protect the rights guaranteed by the Constitution and laws of the United
States. Indicate below the federal basis for your claims.

‘/42 U.S.C. § 1983 (state, county, or municipal defendants)
¥ Bivens v. Six Unknown Federal Narcotics Agents, 403 U S.
388 (1971)(federal defendants)

[} Other (please specify)

PLAINTIFF(5) INFORMATION

Name: Michael Joshua Henderson
Prisoner ID #: 06A5461




Place of Detention: Green Haven Correctional Facility
Address: 594 Rte. 216, P.O. Box 4000
Stormville, N.Y. 12582-0010

Indicate your confinement status when the alle¢ed wrongdoing occurred:
] Pretrial detainee
[] Civilly committed detainee
Convicted and sentenced state prisonnr
Convicted and sentenced federal prisoner
Immigration

prvide any other names by which you are or have been koown and any
other identification numbers associated with prior periods of incarceration:

If there are additional plaintiffs, each person must provide all of the
information requested in this section and must sign the complaint; additional
sheets of paper may bz used and attached to this complaint.

III. DEFENDANT(S) INFORMATION

Defendant No. 1: Merrick B. Garland
Attorney General of the United States -

Department of Justice, 950 Pennsylvania Ave. N.W.,
washlngton DC 20)30-0001

Defendant No, 2: Anne Mllgram
Administrator of the Drug Enforcement Administration
8701 Morrissette Dr.
Springfield, VA 22152-1080

Defendant No. 3: Dr. Robert Califf
Commissioner of the Food and Drug Administration’
10903 New Hampshire Ave.
Silver Spring, MD 20993

-Defendant No. 4: Daniel F. Martuscello III
Commissioner of the Department of Corrections and
Community Supervision
1220 Washington Avenue, Building 2
Albany, N.Y. 12226

Defendant No. 5: Ann Marie T. Sullivan
Commissioner of the Office of Mental Health
44 holland Avenue
Albany, N.Y. 12229

Defendant No. 6: Danielle Dill
Executive Director of Central New York Psychiatric
Center .
0ld River Rd.
Marcy, N.Y. 13403




If there are additional. defendants, the information requested in this
section must be provided for each person; additional sheets of paper may be
used and sttached to this complaint.

=

Iv. STATEMENT OF FACTS

State briefly and conciseiy the facts supporting your claims. Desciibe
the events in the order they happened. Your statement of facts should include
the following: ' ' o '

The date(s) on which the events occurred .
Where these events took place (identify the facility and, if
relevant, the specific location in the facility)

‘How each defendant was involved in the conduct you are
complaining about - :

Tf you were physically injured by the alleged misconduct, describe the
nature of you injuries and the medical evaluation and treatment you were
provided. You need not cite to case law or statutes or provide legal argument
in the Statement of Facts. Use additional sheets or paper if necessary.

Plaintiff, who is incarcerated at Green Haven Correctional Facility, in
the Department of Corrections and Community Supervision (DOCCS), suffers from
"chronic" "back pain" due to an injury he received as a child which resulted in
a crushad vertebra, or ‘Dezenerative lower Lumbar Disc Disease L5~SI''; 'Mild
Degenerative Lower Lumbar Spondylosis'’; and 'Mild Anterior Wedge Deformity T12

crushed] vertebra which by appearance from old trama.'". See Exhibit 1,
Medical Records. Plaintiff also suffers from chronic depression, or
"Persistent Depressive Disorder' and ‘'Cannabis Use Disorder, Moderate.'". See
Exhibit 2, Mental Health Records. Plaintiff has anxiety and trouble sleeping,
due to his conditions., Plaintiff has tried to treat nis back pain, with pain
medications, injections and physical therapy. He has tried to treat his
chronic depression and anxiety, with medications as well. However, Plaintiff
has found that none of them work, or he has experienced side effects from the
pain medications and mental health medications. Prior to Plaintiff's
incarceration, he has used marijuena, by smoking it and taking it in edible
form, to treat his chronic back pain and depression, which he has found helps
significantly with his conditions, with no side effects. Plaintiff has found
that smoking marijuana is more of a mental high, whereas taking it in edible
form is more of a body high.

New York State enacted the Compassionate Care Act (CCA) in the year

2014, under Public Health Law § 3360, which allows a person, like Plaintiff,
with a '[s]erious condition', 'pain that degrades heslth and functional -
capability...”, ''substance use disorder', '‘chronic pain'', 'or as added by the
comnissioner', to become a certified patient for the use of medical marijuana,
and to use medical marijuana to treat his medical and mental health conditions.
See Exhibit 3, Public Health Law § 3360. Plaintiff would like to become a
certified patient under the Compassicnate Care Act of New York State, Public
Health Law § 3360, so he can use medical marijuana to treat his medical and
-mental health conditions.  However, Defendants Daniel F. Martuscello III,
Commissioner of the Department of Corrections and Community Supervision
%DOCCS), Ann Marie T. Sullivan, Commissicner of the Office of Mental Health
OMH) and Danielle Dill, Executive Director of the Central New York Psychiatric




Center (C¥YPC), who knew, or reasonable should have known of the CCA and its
enactment in the year 2014, have refused to permit Plaintiff to become a
certified patient for the use of medical marijuana, and to use medical
marijuana to treat his medical and mental health conditions. Defendants have
refused to develop and promulgate rules, directives and policies and
procedures, that comply with the CCA. Defendant Martuscello IiI, Commissioner
of DOCCS, has enacted directives and policies and procedures, that comply with
the CCA, but its only for parolees (See Exhibit 4, Medical Marijuana Use by
Parolees), and not incarcerated individuals, which Plaintiff alleges violates
equal protection. Whether a person is incarcerated or on parvle, they are
still under the care, custody and control of DOCCS until their sentence is
complete. DOCCS cannot draw a line between parolees and Plaintiff, or other
similarly situated parties not before the Court. Defendant's inactions deny
not only Plaintiff's rights, but other parties rights, who are similarly
" situated, but who are not before the Court, under the CCA and the United States
Constitution. Defendant's inactions are life threatening to other parties,
similarly situated, who are not before the Court, where, for example: if a
' person who has a iLife threatening condition under the CCA, finds the only thing
keeping his or her condition at bay, is the use of marijuana, but becomes
incarcerated in DOCCS or CHYPC, or other psychiatric centers, he or she can no
longer use the one thing keeping their condition at bay: marijuana.
Defendant 's inactions are negligent, has caused Plaintiff past and present pain
and suffering, intentional infliction of mental emotional distress, mental,
emotional damages, is a deliberate indifference to his medical needs, is
denying him the right to chose his own path of medical treatment, violates
equal protections, is cruel and unusual punishment and a failure to protect.
Plaintiff filed a grievance at Clinton Correctional Facility and fully
exhausted his administrative remedies.

Under Federal law and the Controlled Substances Act (CSA), 21 U.S.C. §
812(c), marijuana is a Schedule I controlled substance, and has been that way
since October 27, 1970, since the Nixon era, the War on Drugs and Just say No
movement. The findings required for a schedule 1 are as follows: "(1) Schedule
I-- (A) The drug or other substance has a high potential for abuse. (B) The
drug or other substance has no currently accepted medical use in treatfiént in
the United States. (C) There is a lack of accepted sufety for use of the drug
or other substance under medical supervision.''. See 21 U.S.C. 8
812(b)(1)(A)(B)(C). However, as we all know, or reasonably should know, in
this current time, marijuana does have ''currently accepted medical use in
treatment in the United States", and ''accepted safety for use of the drug or
other substance under medical supervision.”. In fact, nearly every State,
excluding Wyoming, in the United States, the District of Columbia and our
Territories, have enacted legislation permitting the use of marijuana for
medical and recreational purposes, and those States or Territories who haven't
enacted legislation permitting the use of medical marijuana or use of
marijuana, has this past year in 2023 and this year 2024, passed, or proposed
legislation legalizing the use of marijuana for medical or recreational
purposes. The States, the District of Columbia, and Tervitories, of the United
States, who have enacted or proposed legislation legalizing marijuana for
medical and recreational purposes, are as follows: , '

Alabama: "AL ST § 20-2A-2, Medical Use of Cannabis'';

Alaska: "AK ST § 17.37.010, Medical Uses of Marijuana'’




Arizona: "AZ ST § 36-2801, Arizona Medical Marijuana Act";

N Arkansas: "AR CONST Amend. 98, Arkansas Medical Marijuana Amendment of
2016%;

California: “CA HUTH & S § 11362.5, Cannabis Medical Use Compassionate
Use Act of 1996, CA HLTH & S § 11362.7, Medical Marijuana Program'';

Colorado: "CON CONST Art. 18, § 14, Medical Use of Marijuana for Persons
Suffering from Debilitating Medical Conditions';

Connecticut: "'CT ST § 21a-408, Palliative Use of Marijuana';
Delaware: "DE ST TL 156 § 4902A, The Delaware Medical Marijuana Act';
D.C.: "DC CODE § 7-1671.01, Use of Marijuana for Medical Treatment";
Florida: "FL ST § 381.986, Medical Use of Marijuana'';

Georgia: "GA ST § 43-34-120, Use of Marijuana for Treatment of Cancer
and Glaucoma''; '

Hawaii: "HI ST § 329-121, Medical Use of Cannabis'';

Idaho: "I.C. § 73-116, Common Law defense of necessity, Preposed or
Enacted Legislation: 2023 ldaho House Bill No. 370, Idaho Medical Cannabis Act,
introduced March 24, 2023

Tllinois: "IL ST CH 410 § 130, Compassionate Use of Medical Cannabis
Program Act'’; -

Indiana: Proposed or Enacted Legislation: '"2023 Indiana House Bill No.
1263, Medical Marijuana, introduced January 11, 2023';

Towa: IA ADC 641~154.1 (124E), Medical Cannabidiol Program, Proposed or
Enacted Legislation: 2023 Iowa House File No. 442, A bill for an act rslating
to marijuana, including the manufacture, delivery, and possession of marijuana,
the licensure of retail marijuana, and medical cannabis, providing fees,
including penalties, and including effective date provisions'’

dansas: Proposed or Enacted Legislation: 2023 Kansas Senate Bill No.
135, Creating the medical caunabis regulation act to repulate the cultivation,
proaessgng, distribution, sale and use of medical cannabis, introduced February
1, 2023%;

Kentucky: Proposed or Enacted Legislation: 2024 Kentucky House Bill No.
90, An Act relating to tne regulation of cannabis and making appropriations
therefor'';

Louisiana: "LAR. S. 40:1046, Therapeutic Use of Marijuana";

Maine: "ME ST T. 22 § 2383-B, Authorized possession by individuals,
Proposed or Enacted Legislation: 2023 Maine Senate Paper No. 714, An Act to
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remove All Marijuana-related Provisjons from the Maine Criminal Code and
Expunge All Convictions Involving Marijuana; (LD1789), introduced April 25,
2023, Maine Senate Paper No. 734, 2023 ME S.P. 734 (NS), An Act to Create the
Maine Medical Cannabis Advisory Commission and Medical Cannabis Alternative
Health Board; (LD1819)";

Maryland: "MD CRIM LAW § 5-601, Possession or administering controlled
dangerous substance common law defense-medical necessity'’;

Massachusetts: "MA ST 941, Medical Use of Marijuana'';
Michigan:: "MI ST 333.26423, Michigan Medical Marijuana Act';

Minnesota: 'MN ST § 152., Drugs; Controlled Substances Therapeutic
Research Act; Medical Cannabis'’;

Mississippi: "MS CONST § 288.1, Medical Marijuana, Proposed or Enacted
Legislation: ™S ST § 41-29-139, Prohibited acts and penalties; indictments for
trafficking; Mississippi Medical Cannabis Act non-applicable, MS ST § 41-29-
136, CBD solution; Harper Grace's Law,'...Affirmative and complete defense' for
possession of marijuana'’;

Missouri: 'MO CONST Art. 14, § 1, Right to access medical marijuana';

Montana: 'MI' ST 50-46-201, Use of Marijuana for Debilitating Medical
Conditions', Proposed or Enacted Legislation: '"MI' ST 16-12-301, Medical
Marijuana''; :

Nebraska: "Affirmative defense to possession of Marijuana, prescribed
medical marijuana, NE ST § 28-467, Prosecution for unlawful possession of
marijuana; defense, restrictions on certain actions, NE ST § 28-464, Medical
Cannabidiol Pilot Study; University of Nebraska and Nebraska Medicine;
authority to produce or possess cannabidiol; patient; eligibility, Proposed or
Enacted Legislation: 2023 NE L.B. 22 (NS), decriminalize use and possession of
marijuana, intreduced January 5, 2023, 2023 NE L.B. 634 (NS), Adopt the
Cannabis Control Act and the Cannabis Conviction Clesn Slate Act';

Nevada: 'V ST T. 40 Chapter 453A., Medical Use of Marijuana, Proposed
or Enacted Legislation: 2023 NV A.J.R. 8 (NS), TITLE: Urges the Congress of the

United States to deschedule marijuana as a schedule I controlled substance.
(BDR R-615)"";

New Hampshire: 'NM ST § 126-X, Use of Cannabis for Therapeutic
Purposes'; :

New Jersey: '"NJ ST 24:61~Im, Short title; Jake Honig Compassionate Use
Medical Cannabis Act'; v

New Mexico: "M ST § 26-2B-1, Lynn and Erin Compassionate Use Act'';

New York: "WY PUB HEALTH § 2360, Compassionate Care Act, Medical Use of
Marijuana'’; '

North Carolina: Proposed or Enacted Legislation: "2023 NC S.B. 346 (NS),
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Marijuana Justice and reinvestment Act. ‘'An Act to Le%alizé and regulate the
sale, posseszion, and use of cannabis in North Carolina "

North Dakota: "ND ST 19-24.1-01, Medical Marijuana';
Ohio: "OH ST § 3796.01, Medical Merijuana'’;

" Oklahoma: "OK ST T. 63 § 427.2, Medical Marijuana and Patient Protection
Act'’;

Oregon: "OR ADC 333-008-0010, Medical Marijuana, Proposed or Enacted
Legislation: 2023 OR H.B. 3567 (NS), Relating to marijuana for medical use;
prescribing an effective date'';

Pennsylvania: "PA ST 35 P.S. § 10231.102, Medical Marijuana Act";
Rho&ém Island: "RI ST § 21-28.6-1, The Edward O. Hewkins and Thomas C.

RN

Slater Medical Marijuana Act™;

South Carolina: "'SC 3T § 44-53-650, Director to obtain and distribute
Marijuana'';

Scuth Dakota: 'SD CONST Art. 30, Marijuana and Hemp, Proposed or Enacted
Legislation: 2024 SD H.B. 1024 (NS), An Act to require that an application for
medical marijuana registry identification card include a notice and
ackonwledgment of federal law regarding firearms and the lawful use of a
controlled substance, SD ST § 34-20G-1, Medical Cannabis'';

Tennessee: 'Admissibility of Evidence, TN ST § 24-7-103, Personal
statement regarding use of marijuana made to medical personnel, Proposed or
Fnacted Legislation: 2023 TN S.B. 1829 (NS), TITLE: Health Care =~ As
introduced, enacts the 'Medical Autonomy Related to Cannabis Act', 2023 TN S.B.
168 (NS), TITLE: Controlled Substances - As introduced, enacts the 'Free All
Cannabis for Temnesseans Act'; establishes a regulatory structure for the
cultivation, processing, and cetail sale of marijuana and marijuana products in

this state to be administered by the department of agriculture";

Texas: ‘IX HEALTH & S § 481.111, Exemptions', Proposed or Enacted
Legislation: 2023 TX H.B. 3620 (NS), TITLE: Relating to repealing certain
offenses and removing certain regulations relating to marijusna, cannabis,
cannabinoids, and paraphernalia, 2023 TX H.B. 1341 (NS), TITLE: Relating to
cepealing certain offenses aud removing certain regulations relating to the
cultivation, manufacture, delivery and possession of marihuana and cannabis™;

Utah: '"UT ST § 4-4la, Canmabis Production Estsblishments and
Pharmacies'';

Vermont: "WI' ST T. 7 § 831, Camnabis";

Virginia: '"VA ST § 18.2-251.1, Possession or distribution or marijuana
for medical purpecses permitted", Proposed or Enacted Legislation: 2024 VA S.B.
448 (NS), TITLE: Cannabis control; retail market; penalties';

Washinton: WA ST 69.51A.005, Medical Cannabis';




West Virginia: Proposed or Enacted Legislation: 2024 WV H.B. 4747 (NS),
TITLE: removing marijuana as a tested substance from screening requirements',
2024 W H.B. 4873 (NS), TITLE: Relating to legalizing cannabis production,
sales and adult comsumption'';

Wisconsin: Proposed or Enacted Legislation: '"2023 WI S.B. 486 (NS),
TITLE: legalizing the possession of marijuana; medical marijuana; regulating
the production, processing, and sale or marijuana; expunging or redesignating
past convictions for marijuana-related crimes; equity grants; making an
appropriation; and providing a penalty, introduced October 9, 2023", ''2023 Wi
A.B. 506 (NS), TITLE: legalizing to possession of marijuana; medical marijuana;
regulating to production, processing, and sale or marijuana; expunging or
redesignating past convictions for marijuana-related crimes; equity grants;
making an appropriation; and providing penaity''; _

Wyoming: No legal marijuana;

Tribal: "FL ST § 365.212, Powers and duties of the Department of Health;
Office of Medical Marijuana Use'';

Guam: “GU ST T. 10, The Joaquin (XKC) Concepcion II Compassionate Use Act
of 2013"; :

Puerto Rico: Proposed or Enacted Legislation: "2021 Puerto Rico Laws Act
15 (H.B. 152) ‘'Act to Provide for the Safety, Development, and Research of
Cannabis for Innovation and the Applicable Rules and Limitations' (MEDICAL
CANNABTS ACT)'';

Virgin Islands: "VI ST T. 19 § 774a, Medicinal Cannabis’'; and

Northern Mariana Islands: "FL ST 385.212, Powers and duties of the
Department of Health; Office of Madical Marijuana Use®.

United States Congress has even been attempting to pass legislation to
legalize marijuana for medical and recreational purposes: .

January 19, 2021: '"2021 CONG US HR 365, To provide for the rescheduling
of marijuana into schedule IIX of the Controlled Substances Act", January 27,
2023: "'2021 CONG US HR 610." 1d.;

January 17, 202i: "2021 CONG US HR 394, To prohibit the Secretary of
Veterans Affairs from denying a veteran benefits administered by the Secretacy
by reason of the veteran participating in a State-approved marijuana program,
and for other purposes', January 21, 2021: "2021 CONG US HR 430". Id.;

February 4, 2021: '2021 CONG US S 253, To expand research on the
cannabidiol and marihuana, and for other purposes', March 25, 2022: ''2021 CONG
US S 253", July 21, 2022: '2021 CONG US HR 8454", July 26, 2022: *'2021 CONG US
léR 3454"&; 5]1.1'%.)/ 2d7, 2022; "'2021 CONG US HR 8454", and November 16, 2022: ''2021

ONG HR 8454'. Id.; ,,

March 8, 2021: '"2021 CONG US HR 1614, To amend the Immigration and
Nationality Act to provide that marijuana use, possession, and distribution may
not be considered for determinations of whether a person is a person of good
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moral character, and for other purposes.'';

March 11, 2021: "2021 CONG US HRES 226, recognizing that the United
States has a moral obligation to meet its foundational promise of guaranteed
justice for all.

March 18, 2021: "2021 CONG US HR 2068, To create a safe harbor for
insurars engaging in the business of insurance in ponnectlon with a cannabis-
related legitimate business, and for other purposes ; March 18, 2021: ''2021
CONG US S 862", april 27, 4023 "2023 CONG US HR 2984", April 27 2023: "'2023
CONG US $ 1359'";

March 18, 2021: 2021 CONG US HR 1996, To create protections for
financial instltutlons that provide financial qervxces to cannabis~related
I&gltlmane businesses and service providers for such businesses, and for other
purposes'’, March 23, 2021: 2021 CONG US S 910", April 19, 2021: ''2021 CONG US
HR 1996", April 20, 20?1. 2021 CONG US HR 1996" April 26, 2023: "'2023 CONG US
S 1°23" April 26, 2023: 2023 CONG US HR 2891", ueptember 20, 2023 12023 CONG

2860”, September 28, 2023: '2023 CONG'US S 2660'";

April 15, 2021: "2021 CONG US HR 2588, To allow veterans to use,

possess, or transport nedical marijuana and to discuss the use of medical

rijuana with a physician of the Department of Veterans Affairs as authorized

by a State or Indian Tribe, and for other purposes.' , April 15, 2021: '2021

CONG US S 1183"; April 18, 2023: "2023 CONG US HR HR 2682"; April 19 2023 ''2023
CONG US § 1204". Id.;

April 19, 2021: "'2021 US HR 2652, To ensure that certain entrepreneurial
development services of the Small Business Administration are made available to
cannabxs-xelatcd legitimate businesses and service providers, and for other
purposes.’';

April 19, 2021: "'2021 CONG HR 2649, To decriminalize camnabis to
establish an Equitable Licensing.'';

April 20, 2021: '"2021 CONG US HR 2712, To ensure that certain loan
programs of the Small Business Administration a“e made available to cammabis-
related legitimate businesses and service providers, and for other purposes.”,
November 17, 2022: ''2021 CONG US S 5131.";

Aprll 22, 2021: "2021 CONG US HR 2830, To proteut the Second Amandment
rights of adults whose use of marijuana is pecmitted by State or Tribal law.”,
April 20, 2023: '2023 CONG US HR 2772". Id.;

Apiil 27, 2021: ''2021 CONG US S 1380, To require automatic sealing of
cectain rbcords, and for other purposes.'; April 28, 202i: "2021 CONG US HR
2864"; April 27, 2023: '2023 CONG US HR 2930"

April 29, 2021i: ''2021 CONG US S 1456, To direct the Secretary of Health
and Human Sarvices to enter into a 10-year arrangement with the National
Academy of Sciences to conduct and update biennially a study on the effects of

State legalized marlguana programs, and for other purposes.'; May 7, 2021
2021 CONG US HR 3043". Id.




May 11, 2021: ''2021 CONG US HR 3105, To limit the application of Federal
laws to the cx&ullbutlon and consumption of marihuana, and other purposes.'

May 13, 2021: 2021 CONG US HR 3212, To provide that an individual who
uses marijuana in compliance with State law may not be deaied occupancy of
federally assisted housing, and for other purposes.';

May 28, 2021: "'2021 CONG US HR 3617, To decriminalize and deschedule
cannabis, to provide for reinvestment in certain persons adversely impacted by
the War on Drugs, Lo provide for expungement of certain cannabis offenses, and
for other purposes.'; March 24 2022: "'2021 CONG US HR 3617"; April 1, 2022:
"2021 CONG US HR 3617"; April 4, 2022: ''2021 CONG US HR 3617'; April 5 2022
2021 CONG US HR 3617"; July 21, ’2022 "'2021 CONG US S 4591"; and ScptemoeL 20,
2023: '"2023 CONG US HR 5601". Id.,

May 28, 2021: ''2021 CONG US HR 3601, To authorize physicians and other
health care providers of the Depactuent of Veterans Affairs to provide
information chagdxﬂg State~approved marijuana programs to veterans, and for
other purposes.

June 10, 2021: ''2021 CONG US S 2016 To authorize elements: of the
Department of Transportaonn, and fDL other purposes.'; December 17, 2021:
2021 CONG US S 201i8";

July 19, 2021: ""2021 CONG US HR 4536, To prohibit assistance provided
under the program of block grarits to States for tempocary assistance for ready
families from being accessed through the use of an electronic benzfit transfer
card at any store that offers marijuana for sale.";

October 21, 2021: ''2021 CONG US HR 5657, To amend the Controlled
Substances Act to make marijuana accessible for use by qualified marijuana
researchers for medical purposas, and for other purposes.’; April 4, 2022:
2021 CONG US HR 5657"'; April 5, 2022: "'2021 CONG US HR 5657''; and October 25,
2023: ''2023 CONG US HR 6028.". Id.;

November 15, 2021: 2021 CONG US HR 5977, To amend the Controlled
Substances Act Legardlno marijuana, and for other purposeb.", and October 25,
2023: 2023 CONG US HR 6028". Id.,

December 2, 2021: "2021 CONG US HR 6129, To authorize the Attorney
General to make grants to States and units of local government to reduce the
financial and administrative burden of expunging convictions for camnabis
offenses, and for other purposes.''; April 18, 2023: "2023 CONG US HR 2677'".
Ido, -

March 8, 2022: "'2021 CONG US HR 6991, To establish the policy of the
Department of Veterans Affairs on medicinal cannabls and for other purposes. H

April 7, 2022: 2021 CONG US HR 7446, To amend the Uniform Code of
Military Justice to modify the treatment of certain controlled substance
violations, and for other purposes.'';

April 14, 2022: 2021 CONG US HR 7513, To establish a Commission on the
Federal Regulation of Cannabis to Study a prompt and plausible pathway to the
10
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Federal regulation of cannabis, and for other purposes. December 1, 2022
"2021 CONG US S 5166'; April 13 2023: "2023 CONG US HR 2598"‘ and July 27,
2023: ''2023 CONG US S 2650". 1d.;

June 23, 2022: 2021 CONG US HR 8200, To amend any applicable Federal
law to pecrmit access to community development, small business, minority
development, and any other public or private financial capitol sources for
investment in and financing of cannabis-related legitimate businesses, and to
amend the Securities Exchange Act of 1934 to create a safe harbor for national
securities exchanges to list the securities of issuers that are camnabis-
related legitimate businesses.'';

June- 23, 2022: "2021 CONG US HR 8197, To authorize Department of
Veterans Affairs health care providers to provide recommendations and opinions
to veterans regacding parcticipation in State marijuana programs.''; and March
30, 2023: 2023 CONG US HR 2431", 1d.;

July 26, 2022: "2021 CUNG US S 4622, To establish protections for radio
and television stations that provide advertising services to cannabis-related.
legitimate businesses and service providers for such businesses, and for other
purposes.'';

July 27, 2022: ''2021 COWG US HR 8540, To amend the Public Health Service
Act to provxde for the designation of 1nsL1tut10ns of higher edu»atlon as
Centers of Excellence in Cannabis Research, and for other purposes."

July 28, 2022: 2021 CONG US HR 8557, To amend Federal law to create and
expungement machanism and a process to petition for expungement for low~level
violations of the Controlled Substances Act as it relates to nmrljuana, to
Study the impact of expungement issuad, and for other purposes.'.

September 14, 2022: '2021 CONG 1S HR 8825, To provide authority for -
small cultivators ot marljuana and small manufacturers of marijuana products Lo
ship marijuana and marijuana products using the wail, and for other purposes.”

November 17, 2022: “3021 CONG US S 5123, To amend the Cohtrolled
Substances Act to nmdify the registration requirements relating to research,
and for other purposes.’ :

December 22, 2022: ”2021 CONG US HR 9679, To increase the number of
manufacturers registered under the Controlled Substances Act to manufacture
cannabis for legitimate research purposes, to authorize health care providecs
of the Depactm:nt of Veterans to provide recommendations to veterans regarding
ertlﬂlpatzon in federally approved camnabis clinical trials, end for other
purposes. :

Decembar 30, 2022: '"2021 CONG US HR 9702, To amend the Internal Revenue
Code of 1986 to allow deductions and credits relating to expenditures in
connection with marijuana sales conducted in compliance with State law.''; and
April 17, 2023: '"2023 CONG US HR 2643". Id.;

 Jarnnmary 13, 2023: ''2023 CONG US HR 363, To amend title 18, United States

Code, with respect to the sale, purchase, shipment, receipt, or possession of a
firearm or ammunition by a user of medical marijuana, and for other purposes.'';
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February 9, 2023: ''2023 CONG US S 326 , To direct the Secretary of
Veterans Affairs to carry out a study and clinical trials on the effects of
cannabis on certain health outcomes of veterans with chronic pain and Rost-

traumatic stress disorder, and for other purposas.''; February 1,4, 2023: 2023
~ CONG US iR 1003"; and March 23, 2023: 2023 CONG US S 326". Id.;

June 5, 2023: *'2023 CONG US HR 3829, To strea'nlmo the process for
institutions of higher education to research marijuana.’

June 15, 2023: '"2023 CONG US HRES 519, Recognizing that the Upited
States has a mar&l obligation to meet its fmmdatlonal promise of guaranteed
justice for all. (2)(A)(iii).";

July 27, 202z3: "2023 CONG US HR 5040, To amend the Intelh.ganve Reform
and Terrorism Prevention Act of 2004 to limit the consideration or marihuana
use when making a eevurity clearance or employment suitability determinationm,
and for other purposes.”

Septembar 1, 2023: 2023 CONG US HR 5323, To amend title 23, United
States Code, to establxs"l a natural reguirement a?aimt the use of marijuans
for recreational purposes.”

September 21, 2023: "2023 CONG US S 2909, To provide for congressional
review of rules reschedulmz marijuana.";

December 7, 2023: %2023 CONG US HR 6673, To amend the Controlled
Substances Act to prov:z.de for a new rule regarding the application of the Act
to marijuana, and for other purpcses.'; and

January 11, 2024: 2023 CONG HRES 960, Urging aytz.on to increase equity
within cannabis policy and the legal \,annablb marketplace.".

Marijuana now has ''currently accepted medical use in treatment in the
United States™, "a ..eptea safety for use of the drug or other substance under
medlcal supervision' and recreational purposes. To say marijuana has no
currently accepted medical use in treatment in the United States", no

accepted safety for use of the drug or other substance under medmal
supemsion or no recreational purpcses, is overly broad, and violates, not
only Plalntlff s rights, but other similarly situated parties not before the
Court. The Controlled Substances Act, Schedule I, is also unconstitutional as
applied to marijuana. The Defendants Merrick B. Garlana, Attorney General of
the United States; Anne Milgram, Administrator of the Drug Enforcement
Administration; and Di. Robert Califf, Commnissioner of the Food and Drug
Administration, who are mentioned within the Controlled Substances Act, knew or
reasonable should have known, for the past 15 years or less, that marijuana has
accepted medical use in treatment and safety for use of the drug or other
substance under medical supervision and recreational purposes, but have refused
to decmmmalz,ze and deschechile marijuana from a schedule I to a schdule VI or
V. Defendants's refusal to decriminalize and deschedule marijuana, has caused
Plaintiff, and other similarly situated parties not before the Court, years of
past pain and suffering, present pain and suffering, and will cause furture
paein and suffering. Defendants refusal to decriminalize and deschedule
marijuana is negligence, is and intentional infliction of mental emotional
distress, has caused mental, emotional damages, is a deliberate indifference to




Plaintiff's medical needs, is denying him the right to chose his own path of
medical treatment, violates equal protection, is cruel and unusual punishment
and a failure to protect. :

Another reason marijuana needs to be legalized for both medical and
recreational purposes, throughout our Country, Territorries and prison systems,
is to help combat against other dangerous, life-threatening drugs, that people
use because they can't use marijuana.

V. STATEMENT OF CLAIM(S)

State briefly and concisely the constitutional and/or statutory basis
for each claim you seek to assert and identify the defendant(s) against whom
each claim is asserted. Commonly asserted claims include: excessive force;
failure to protect; deliberate indifference to medical needs; unconstitutional
conditions of confinement; denial of due process in a disciplinary or other
proceeding; denial of equal protection; retaliation for the exercise of a First
Amendment right; and interference with exercise of religion. Legal argument
and case citations are not required. Use additional sheets of paper if
necessary.

FIRST CLAIM

The Defendants's Garland's, Milgram's and Califf's, classification of
marijuana as a schedule I controlled substance that "...has no accepted medical
use in treatment in the United States', '"...a lack of accepted safety for use
of the drug or other substance under medical supervision', or no recreational
purposes, is: (1) so overbroad as to sweep within its prohibitions
-constitutionally protected conduct, chills protected conduct; and (2) is
unconstitutional as applied to marijuana, and viclates Plaintiff's rights, and
other similarly situated parties's rights, not before the Court, under the
First Amendment of the United States; and Defendants's Martuscello III's,
Sullivan's and Dill's refusal to develop and promulgate rules, directives and
policies and procedures, that comply with the CCA of New York allowing the use
of medical marijuana, and for the use of marijuana for recreational purposes,
violates Plaintiff's rights, and other similarly situated parties's rights, not
before the Court, under the First Amendment of the United States Constitution.

SECOND CLAIM

The Deferdants's Garland's, Milgram's and Califf's, classification of
marijuana as a schedule I controlled substance that '"...has no accepted medical

use in treatment in the United States", "...a lack of accepted safety for use

of the drug or other substance under medical supervision", or no recreational
purposes, is: (1) so overbroad as to sweep within its prohibitions
constitutionally protected conduct, chills protected conduct; and (2) is
unconstitutional as applied to marijuana, and violates Plaintiff's rights, and
other similarly situated parties's rights, not before the Court, to remain free
of cruel and unusual punishment, a deliberate indifference to his or their
medical needs, is a denial of the right tc chose his and their own path of
medical treatment, and is a failure to protect, under the Eighth Amendment of
the United States Constitution. Defendants's Martuscello III's, Sullivan's and
Dill's, refusal to develop and promulgate rules, directives and pelicies and
procedures, that comply with the CCA of New York, allowing the use of medical
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marijuana: and for the use of marijuana for recreational purposes, violates
Plaintiff's rights, and other similarly situated parties's rights, not before
the Court, to remain. free of cruel and unusual punishment, a deliberate
indifference to his or their medical needs, is a denial the right to chose his
or their own path of medical treatment and a failure to protect, in violation
of the Eighth Amendment of the United States Constitution.

THIRD CLAIM

Defendants's Garland's, Milgram's and Califf's, classification of
marijuana as a schedule I controlled substance that "...has no accepted medical
use in treatment in the United States", '"...a lack of accepted safety for use
of the drug or other substance under medical supervision', or no recreational
purposes, is: (1) so overbroad as to sweep within its prohibitions
constitutionally protected conduct, chills protected conduct; and (2) is
unconstitutional as applied to marijuana, and violates Plaintiff's rights, and
other similarly situated parties's rights, not before the Court, under the Due
Process, Substantive Due Process and Equal Protection Clauses of the Fifth and
Fourteenth Amendments of the United States; and Defendants's Martuscello III's,
Sullivan's and Dill's, refusal to develop and promulgate rules, directives and
pelicies and procedures, that comply with the CCA of New York, allowing the use
of medical marijuana, and for the use of marijuana for recreational purposes,
violates Plaintiff's rights, and other similarly situated parties's rights, not
before the Court, under the Due Process, Substantive Due Process and Equal
Protection Clauses of the Fifth and Fourteenth Amendments of the United States
Constitution.

FOURTH CLAIM

Defendants's Garland's, Milgram's, Califf's, Martuscello III's,
Sullivan's and Dill's, actions or inactions, violate Flaintiff's rights, and
other similarly situated parties's rights, not before the Court, under the New
York State Compassionate Care Act, Fublic Health Law § 3360. :

FIFTH CLAIM

Defendants's Garland's, Milgram's, Califf's, Martuscello IiI's,
Sullivan's and Dili's actions or inactions are causing Plaintiff, and other
similarly situated parties, not before the Court, mental, emotional damages.

§IXTH CLAIM .

Defendants's Garland's, Milgram's, Califf's, Martuscello III's,
Sullivan's and Dill's, actions ‘or inactions are an intentional infliction of
mental, amotional distress, wupon Plaintiff and other similarly situated
parties, not befere the Court.

SEVENTH CLAIM

The Defendants's Garland's, Milgram's, GCaliff's, Martuscello III's,
Sulliven's and Dill's, actions or inactions are negligent, or grossly
negligent, and violates the rights of Plaintiff and other similarly situated
parties not before the Court.




RELIEF REQUESTED

State briefly what relief you are seeking in this case.

WHEREFORE, Plaintiff respectfuliy request that this Court grants:

A. Declaratory relief;

B. A preliminary and permanent injunction enjoining the Defendants
Garland, Milgram and Califf, from classifying marijuana as a schedule I
controlled substance, and to compel them to decriminalize and deschedule
marijuana for medical and recreational purposes, allowing Plaintiff and other
similarly situated parties not before the Court, to use marijuana for medical
and recreational purposes; and a preliminary and permanent injunction enjoining
- Defendants Martuscello III, Sullivan and Dill, from denying Plaintiff and other
‘similarly situated parties not before the Court, marijuana for medical and
recreational purposes, and to compel them to develop and promulgate rules,
directives and policies and procedures, that comply with the New York State
CCA, allowing for the use of marijuana for medical and recreational purposes;

C. A temporary restraining order enjoining Defendants, Garland, Milgram
and Califf, during the pendency of this action, from classifying marijuana as a
schedule I controlled substance, and to compel them to decriminalize and
deschedule marijuana for medical and recreational purposes; and a temporary
' restraining order enjoining Defendants Martuscello III, Sullivan and Dill,
during the pendency of this action, from denying Plaintiff and other similarly
situated parties not before the Court, marijuana for medical and recreational
purposes, amd to compel them develop and promulgate rules, directives and
policies and procedures, that comply with the New York State CCA, allowing for
the use of marijuana for medical and recreational purposes;

D. An award of compensatory damages in the amount of $50,000,000.00
dollars, for past, present and/or future pain and suffering, and mental,
emotional damages;

- E. An award of punitive damages in the amount of $50,000,000.00 dollars,
for past, present and/or future pain and suffering, and mental, emotional
damages;

F. An award of the costs and fees associated with this action; and

G. An award of attorney fees;

H. Any other further relief as the Court deems just and proper.

I declare under the penalty of perjury pursuant to 28 U.S.C. § 1746, and
the laws of the United States, the foregoing is true and correct.

Date: Fa\o(\aarg , 2024
Stormvilié, New York

Green Haven Correctional Facility
59 Rte, 216, P.0. Box 4000
Stormville, N.Y. 12582-0010
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McKinney's Consolidated Laws of New York Annotated
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Article 33. Controlled Substances (Refs & Annos)
Title V-a. Medical Use of Marihuana

?&ﬁ Proposed Legisfation

Effective: September 24, 2018

McKinney's Public Health Law § 3360
§ 3360. Definitions

Currentness

<[Expires and deemed repealed July 5, 2021, pursuant to L.2014, ¢. 90, § 12.]>

As used in this title, the following terms shall have the following meanings, unless the
context clearly requires otherwise:

1. “Certified medical use” means the ‘acquisition, possession, use, or, transportation of
medical marihuana by a certified patient, or the acquisition, possession, delivery,
transportation or administration of medical marihuana by a designated caregiver, for use as
part of the treatment of the patient's serious condition, as authorized in a certification under
this title including enabling the patient to tolerate treatment for the serious condition. A
certified medical use does not include smoking.

2. "Caring for” means treating a patient, in the course of which the practitioner has
completed a full assessment of the patient's medical history and current medical condition.

3. “Certified patient” means a patient who is a resident of New York state or receiving care
and treatment in New York state as determined by the commissioner in regulation, and is
certified under section thirty-three hundred sixty-one of this title.

4, *Certification” means a certification, made under section thirty-three hundred sixty-one of
this title. ’

5. “Designated caregiver” means the individual designated by a certified patient in a registry
application. A certified patient may designate up to two designated caregivers.

6. “Public place” means a public place as defined in regulation by the commissioner.
7. (a) “Serious condition” means:

(i) having one of the following severe debilitating or life-threatening conditions: cancer,
positive status for human immunodeficiency virus or acquired immune deficiency syndrome,
amyotrophic lateral sclerosis, Parkinson's disease, multiple sclerosis, damage to the nervous
tissue of the spinal cord with objective neurological indication of intractable spasticity,
epilepsy, inflammatory bowel disease, neuropathies, Huntington's disease, post-traumatic
stress disorder, pain that degrades health and functional capability where the use of medical
marihuana is an alternative to opioid use, substance use disorder, or as added by the
commissioner; and

(i) any of the following conditions where it is clinically associated with, or a complication of, a
condition under this paragraph or its treatment: cachexia or wasting syndrome; severe or
chronic pain; severe nausea; seizures; severe or persistent muscle spasms; or such
conditions as are added by the commissioner.

(b) No later than eighteen months from the effective date of this section, the commissioner
shalt determine whether to add the following serious conditions: Alzheimer's, muscular
dystrophy, dystonia, post-traumatic stress disorder and rheumatoid arthritis.
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8. “Medical marihuana” means marihuana as defined in subdivision twenty-one of section
thirty-three hundred two of this article, intended for a certified medical use, as determined by
the commissioner in his or her sole discretion. Any form of medical marihuana not approved
by the commiissioner is expressly prohibited.

9. “Registered organization” means a registered organization under sections thirty-three
hundred sixty-four and thirty-three hundred sixty-five of this title.

10. “Registry application” means an application properly completed and filed with the
department by a certified patient under section thirty-three hundred sixty-three of this title.

11. "Registry identification card” means a document that identifies a certified patient or
designated caregiver, as provided under section thirty-three hundred sixty-three of this title.

12. *Practitioner” means a practitioner who (i) is a physician licensed by New York state and -
practicing within the state, (ii) who by training or experience is qualified to treat a serious
condition as defined in subdivision seven of this section; and (iii) has completed a two to four
hour course as determined by the commissioner in regulation and registered with the
department; provided however, a registration shall not be denied without cause. Such

course may count toward board certification requirements. The commissioner shall consider
the inclusion of nurse practitioners under this titte based upon considerations inciuding
access and availability. After such consideration the commissioner is authorized to deem
nurse practitioners as practitioners under this title.

13. *“Terminally ill” means an individual has a medical prognosis that the individual's life
expectancy is approximately one year or less if the illness runs its normal course.

14. “Labor peace agreement” means an agreement between an entity and a tabor
organization that, at a minimum, protects the state's proprietary interests by prohibiting labor
organizations and members from engaging in picketing, work stoppages, boycotts, and any
other economic interference with the registered organization's business.

15. “Individual dose” means a single measure of raw medical marihuana or non-infused
concentrates to be determined and clearly identified by a patient's practitioner for the
patient's specific certified condition. For ingestible or sub-iingual medical marihuana
products, no individual dose may contain more than ten milligrams of tetrahydrocannabinol.

16. “Form of medical marihuana” means characteristics of the medical marihuana
recommended or limited for a particular certified patient, including the method of
consumption and any particular strain, variety, and quantity or percentage of marihuana or
particular active ingredient.

17. "Applicant” means a for-profit entity or not-for-profit corporation and includes: board
members, officers, managers, owners, partners, principal stakeholders and members who
submit an application to become a registered organization.

18. “Special certification” means a special certification made under subdivision nine of
section thirty-three hundred sixty-one of this title.

Credits

(Added L.2014, ¢. 90, § 1, eff. July 5, 2014. Amended L.2015, c. 418, § 2, eff. Nov. 11, 2015;
L.2015, c. 417, § 1, eff. Nov. 11, 2015; L.2017, c. 403, § 1, eff. Nov. 11, 2017, L.2018, c.
273, § 1, eff. Sept. 24, 2018.)

Editors' Notes
HISTORICAL AND STATUTORY NOTES
L.2018, c. 273 legislation

Subd. 7, par. (a), subpar. (i). L.2018, c. 273, § 1, inserted "pain that degrades health and
functional capability where the use of medical marihuana is an alternative to opioid use,
substance use disorder,”.

L.2018, ¢. 273, § 2, provides:

"§ 2. This act shall take effectimmediately; provided, however, that the amendments to
section 3360 of the public health law, made by section one of this act, shalil not affect the
repeal of such section and shall be deemed repealed therewith.”

L.2017, c. 403 legislation
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Subd. 7, par. (a), subpar. (i). L.2017, c. 403, § 1, inserted ‘post-traumatic stress disorder,”
following “Huntington’s disease,”.

L.2017, ¢. 403, § 2, provides:

"§ 2. This act shali take effect immediately; provided that the amendments to title 5-A of
article 33 of the public health Jaw made by section one of this act shall not affect the repeal
of such title and shall be deemed repealed therewith.” '

L.2015, c. 417 legislation
Subd. 18. 1.2015, ¢. 417, § 1, substituted “subdivision nine” for “subdivision six".
L..2015, c. 416 legislation

Subd. 18. L.2015, ¢. 416, § 2, added subd. 18,

L.2015, c. 416, §§ 1, 7, provide: .
“Section 1. Legislative findings and intent. The Legislature hereby finds and declares it
necessary to establish an emergency program to provide appropriate medical marihuana for
certain patients whose serious condition is progressive and degenerative or for whom delay
in the patient's certified medical use of marihuana poses a serious risk to the patient's life or
health, and that emergency action is needed before the full medical marihuana program
established under title V-A of article 33 of the public health law is implemented, to protect
the life and health of these patients.” .

“§ 7. This act shall take effect immediately, provided however, that the amendments to title
5-A of article 33 of the public health law made by sections two through six of this act shall
not affect the expiration and repeal of such title and shall expire and be deemed repealed
therewith.”

1..2014, c. 90 legislation

L.2014, ¢c. 80, § 12, provides:

“§ 12. This act shall take effect immediately and shall expire and be deemed repealed seven
years after such date [July 5, 2021}, provided that the amendments to section 171-a of the
tax law made by section seven of this act shall take effect on the same date and in the same
manner as section 54 of part A of chapter 59 of the laws of 2014 takes effect [Jan. 1, 2015];
and provided, further, that the amendments to subdivision 5 of section 410.91 of the criminat
procedure law made by section eleven of this act shall not affect the expiration and repeal of
such section and shali expire and be deemed repealed therewith.”

Former Sections

Former § 3360, relating to the definition of terms, was added by L.1953, c. 879, § 1,
amended by L.1956, c. 838, § 25; L.1961, c. 232, § 1, and repealed by L.1968, ¢. 373, § 1.

McKinney's Public Health Law § 3360, NY PUB HEALTH § 3360
Current through L.2019, chapter 758 and L.2020, chapters 1 to 56, 58 to 167. Some statute
sections may be more current, see credits for details.

End of & 2020 Thomson Reuters. No claim to original U.S. Government Works.
Document
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REFERENCES (Include bk are ool irited {o) APPROVING AUTHORITY
Compassionate Care Act (CCA) Public Health Law, Section

3369-a; Directives #8341, #9432 % v

PURPOSE: To instruct Community Supervnsmn staff on the use of medical marijuana by
parolees pursuant to the New York State Compassionate Care Act (CCA).

POLICY: It is the policy of the Department of Corrections and Community Supervision
(DOCCS) to consider allowing parolees to utilize medical marijuana when medically
necessary, while taking steps to promote public safety. The Department may atlow such use
when it occurs in complete and full compliance with the provisions of the CCA, when the
parolee complies with providing the information required as described.in this directive, and
after DOCCS has reviewed the parolee’s substanceé abuse: history and its criminogenic
bearing for the individual parolee.

DEFINITIONS

A.  Compassionate Care Act: In New York State, Legisiation'was enacted in 2014 to
provide a comprehensive, safe, and effective medical marijuana program to meet the
needs of New Yorkers.

(https://www. health.ny.gov/regulations/medical_marijuana/fag.htm)

Practitioner. Any person designated by the-CCA as authorized to prescribe medicat
marijuana. This may include a physician, nurse practitioner, and a physician's assistant
under the supervision of a physician who is authorized to prescribe medical marijuana.

Dispensary: Any facility registered with NYS and authorized to dispense medical
marijuana.

D. Caregiver: Any person authorized to obtain/transport medical marijuana for a registered
medical marijuana recipient, who is incapable of obtaining/transporting for themselves
(e.g., elderly, incapacitated, minors, etc.).

Eligible Conditions: Any conditions set forth in the CCA for which medical marijuana is
an acceptable course of treatment.

Medical Marijuana/Approved Forms of Use: Medical marijuana dispensed at a New
York State authorized dispensary in any of the following authorized forms: capsule
sublingual drops, vape pens, tablets, oral spray, and tincture.

NOTE: Marijuana cigarettes are not among the approved methods of mgeshon of
medical marijuana.
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IV. PROCEDURE
A. Responsibilities of Bureau Chiefs, Senior Parole Officers. and Parole Officers: Parolees

shall be eligible for consideration for the use of medical marijuana, provided it is done in
complete compliance and within the parameters of the CCA; and after a review of the

parolee’s substance abuse history and the criminogenic bearing for the individual
parolee.

1.

Parolees seeking to obtain medical marijuana must complete and srgn Form
#DOH-2557; “Authorization for Release of Health Information Form,” and provide a
copy to the treatment provider and the assigned Parole Officer (PO) Form #DOH-
2557 is to be filed in Section 1-A of the parolee’s Community Supervision case file.
The PO will contact the treatment provider to ensure that the parolee has made a
full and complete disclosure regarding their medical history, including substance
abuse history, to the treatment provider.

If the practitioner determines the parolee has an eligible condition and certifies the

parolee to receive medical marijuana, the parolee will register with the NYS

Department of Health (DOH) in order to receive a registration card. The Parolee is

responsible for providing a copy of the registration card to the PO before the

parolee may obtain the prescribed medical marijuana. A copy of the card will be
retained in Section 1-A of the parolee’s Community Supervision case file.

Expired registration cards render the authorization invalid and it is the responsibility

of the parolee to maintain an updated registration and provide a copy of the same
to the O.

The parolee will fully disclose the-course of treatment to the PO, to include: the
diagnosis under which he or she is receiving medical marijuana; the dosage of
medical marijuana prescribed; anticipated length of treatment; any physical
limitations that may impact supervision and/or employability; the dispensary to be:
used and the approved form of medical marijuana dispensed at that location.
Parolees may be authorized caregivers as described in the CCA, provided a true
and accurate assessment takes place to determine that no other viable alternatives
exist. If they are authorized to be caregivers, they are subject to the parameters of
the CCA. They will be required to provide proof that they are authorized, via a
copy of their designated caregiver registry identification card, and they must
provide information regarding the specific dispensary from which they are
authorized to pick up medical marijuana, form of use, and dosage of medical
marijuana they are authorized to pick up. A positive drug test for any controlled
substance, including marijuana, will invalidate their authorization to act as a
designated caregiver.

B. Parole Officer Responsibility

1.

The Parole Officer will gather all required documentation as noted above. All
required information will be accurately documented in the Case Management
System (CMS). The PO will review the case and will conduct a case conference
with their Senior Parole Officer (SPO). The reasons for the recommendation,
whether for or against authorization, should be documented in CMS.
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The PO will explain to the parolee that the Bureau Chief has the discretion to
approve or disapprove the parolee’s use of medical marijuana. The PO will advise:
the parolee that they cannot fill their initial prescription until they receive
authorization from DOCCS. The PO is to advise the parolee of their right to appeal
the decision via the Parolee Grievance Program.

C. Senior Parole Officer Responsibility

1. The SPO wilf review requests-for medical marijuana, when presented by the PO, to
ensure-all relevant information is provided,

2. The SPO will review the PO’s recommendation for authorization and submit it to
the Bureau Chief, along with their recommendation. The SPO’s recommendation
shouild include, but not be limited to, an assessment of the parolee’s substance
abuse history and the criminogenic bearing on the individual, as well as the facts
used to make their determination.

D. Bureau Chief Responsibility: The Bureau Chief will review all requests made by

parolees for medical marijuana use. Decisions will be annotated in CMS.

V. CMS REQUIREMENTS AND TESTING.

A.

B.

C.

D.

Staff will utilize the program field of CMS (F-13) to annotate all the details relative to the

Pparolee’s use of medical marijuana,

This will include: name, address, and telephone number for the treatment provider:
diagnosis; name, address, and telephone number of the dispensary; dosage; and
method of ingestion. Information regarding the registration card number and expiration
date will also be noted,

Case Conference for any case where medical marijuana is authorized should include a
review of that field to ensure all information is-accurate.

Pursuant to this Directive, parolees approved to use medical marijuana will not be
tested solely for marijuana usage.

VI. REVOCATION OF RELEASE AND RETURN TO DOCCS cusToDY

A.

The Department's approval fora parclee’s use of medical marijuana while under v
supervision in the community shall be deemed rescinded in response to a revaocation of
release and return to state custody.

Upon re-release to community supetrvision, it is the responsibility of the parolee to seek
approval for the use of medical marijuana from the Bureau Chief.




Michael Joshua Henderson
#06A5461 -

Green Haven Correctional Facility
594 Rte. 216, P.O. Box 4000
Stormville, N.Y. 12582-0010

Clerk of the Court
United States District Court
Northern District of New York

100 South Clinton Street, P.0. Box 7367
Syracuse, N.Y. 13261-7367
March 8, 2024

Re: Henderson v. Garland, et al.
24-CV-228 (MAD/ML)

Dear Clerk of the Court:

Enclosed for filing is an Amended Complaint. Pages 1-11 of the
complaint are the same, pages 12~-16 were amended to add a few more facts and
clarify the causes of action. In filing the amended complaint, Exhibits 1-4
are not attached because I no longer have copies of them. Is it possible for
the Clerk of this Court to attach Exhibits 1-4 of the original complaint, to
this amended complaint?

ce: File | .Wctful 5
) A

Michael J?ét 23




UHITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

' , ‘ MEN
MICHAEL JOSHUA HENDERSON, 63‘4?135}%

Plaintiff, Case No. 24-CV-28
_ (MADJML)

Jury Demand
Pg‘[es
L INo

- MERRICK B. GARLAND, Attorney General of
the United  States; ANNE  MILGRAM,
Administrator of tiie Drug FEnforcement
Administration; DR. ROBERT  CALIFF,
Comnissioner of the Food amd Drug
Administration; DANIEL F. MARTUSCELLO III,
Commissioner of  the Department of
Corrections and Cowmnunity Supervision; ARNN
MARIE T. SULLIVAN, Commissioner of the
Office of Mental Heszlth; and DANIELLE
DILL, Executive Director of the Central
New York Psychiatric Center.

Defendants.,

NOTICE

Thz public can acess electronic court files. For privacy and security

reasons, papers filed with the court snould therefore not countain: an

individual's social security number, taxpayer identification numoer, or

birth date; the name of a person known to be a minor; or financial
account number. A filing may include only: the last four digits of a

social security number or taxpaver-identification number; the year of an

individual's birth; a mivor's initials; and the last four digits of a

financial account number. See Fed. R. Civ. P. 5.2.

I. LEGAL BASIS FOR COMPLAINT

This is a civil action seeking relief and/or damages to defend and
protect the rights guaranteed by the Constitution and laws of the United
States. Indicate below the federal basis for your claims.

W&Z U.S.C. § 1983 (state, county, or municipal defendants)
M Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S.
388 (1971)(federal defendants)

{1 Other (please specify)

PLAINTIFF(S) INFORMATION

Name: . Michael Joshua Henderson
Prisoner ID #: 0645461




Place of Detention: Green Haven Correctional Facility
- Address: 594 Rte. 216, P.0O. Box 4000
Stormville, N,Y. 12582~0010

Indicate your confinement status when the alleped wrongdoing occurred:
{] Pretrial detainee ' '
Ll Livilly committed detainee
M Convicted and sentenzed state prisoner
t. Convicted and sentenced federal prisoner -
LJ Imigration - :

Provide any other names by which you are or have been known and any
other identification numbers associated with prior periods of incarceration:

7 If there are additional plaintiffs, each person must provide all of the
information requested in this section and must sign the complaint; additional
sneets of paper may be used and attached to this complaint.

III. DEFENDANT(S) INFORMATION

Defendant No. 1: Merrick B. Garland
Attorney General of the United States -
Department of Justice, 950 Pennsylvania Ave. N.W.,
Washington, DC 20530-C001

Defendant No. 2: Anne Milgram o
Administrator of the Drug Enforcement Administration

8701 Morrissette Dr. v
Springfield, VA 22152-1080

Dzfendant No. 3: Dr. Robert Califf
Commissioner of the Food and Drug Administration
10903 New Hampshire Ave.
Silver Spring, MD 20993

- Defendant No. 4: Daniel F. Martuscello III
Commissioner of the Department of Corrections and
Comaunity Supervision
1220 Washington Avenue, Building 2
Albany, N.Y. 122%¢
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Defendant No. 5: Aon Marie T. Sullivan
Comnissioner of the Office of Mental Health
44 holland Avenue
Albany, N.Y. 12229

Defendant No. 6: Danielle Dill
Executive Divector of Central New York Psychiatric
Center :
Old River Rd.
Marcy, N.Y. 13403




If there are additional defendants, the information requested in this
section must be provided for each person; additional sheets of paper may be
used and attached to this complaint.

!

Iv. STATEMENT OF FACTS

State briefly and conciseiy the facts supporting your claims, Describe
the events in the order they happened. Your statement of facts should include
the following: : ' ' ‘

The date(s) on which the events occurred -
Where these events took place (identify the facility and, if
relevant, the specific location in the facility)

How each defendant was involved in the conduct you are
complaining about

If you were physically injured by the alleged misconduct, describes the
nature of you injuries and the medical evaluation and treatment you were
provided. You need not cite ko case law or statutes or provide legal argument
in the Statement of Facts. Use additional sheets or paper if- necessary.

Plaintiff, who is incarcerated at Green Haven Correctional Facility, in
the Department of Corrections and Community Supervision (DOCCS), suffers from
chronic” "back pain" due to an injury he received as a child which resulted in
a crushed vertebra, or 'Degenerative lower Lumbar Disc Disease L5-SI"; "'Mild
Degenerative Lower Lumbar Spondylosis''; and 'Mild Anterior Wedge Deformity T12
{erushed] wvertebra which by appearance from old trama.'”. See Exhibit 1,

Medical Records. Plaintiff also suffers from chronic depression, or '

"Persistent Depressive Disorder' and “Cannabis Use Disorder, Moderate.". See
Exhibit 2, Mental Health Records. Plaintiff has anxiety and trouble sleeping,
due to his conditions. Plaintiff has tried to treat his back pain, with pain
medications, injections and physical therapy. He has tried to treat his-
chronic depression and anxiety, with medications as well. However, Plaintiff
has found that none of them work, or he has experienced side effects from the
pain medications and mental health medications. Prior to Plaintiff's
incarceration, he has used marijuana, by smoking it and taking it in edible
form, to treat his chronic back pain and depression, which he has found helps
significantly with his conditions, with no side effects. Plaintiff has found
that smoking marijuana is more of a mental high, vhereas taking it in edible
form is more of a body high.

New York State enacted the Compassionate Care Act (CCA) in the year
2014, under Public Health Law § 3360, which allows a person, like Plaintiff,
with a ‘"[s]erious condition', "pain that degrades health and functional
capability...'”, substance use disorder", '‘chronic pain’, '"or as added by the
comissioner’, to become a certified patient for the use of medical marijuana,
and to use medical marijuana to treat his medical: and mental health conditions.
See Exhibit 3, Public Health Law § 3360. Plaintiff would like to become a
certified patient under the Compassionate Care Act of New York State, Public
Health Law § ‘3360, so he can use medical marijuana to treat his medical and
mental health conditions. However, Defendants Daniel F. Martuscello III,
Comnissioner of the Department of Corrections and Commumnity Supervision
éDOCCS), Ann Marie T. Sullivan, Commissicner of the Office of Mental Health
OMH) and Danielle Dill, Executive Direztor of the Central New York Psychiatric




Center (CNYPC), who knew, or reasonable should have known of the CCA and its
enactment in the year 2014, have refused to permit Plaintiff to become a
certified patient for the use of medical marijuana, and to use medical
marijuana to treat his medical and mental health corditions. Defendants have
refused to develop and promulgate rules, directives and policies and
procedures, that comply with the CCA. Defendant Martuscello III, Commissioner
of DOCCS, has enacted directives and policies and procedures, that comply with
the CCA, but its only for parolees (See Exhibit 4, Medical Marijuana Use by
Parolees), and not incarcerated individuals, which Plaintiff alleges violates
equal. protection. Whether a person is incarcerated or on parvle, they are
still under the care, custody and control of DOCCS until their sentence is
complete. DOCCS cannot draw a line between parolees and Plaintiff, or other
similarly situated parties not before the Court. Defendant's inactions deny
not only Plaintiff's rights, but other parties rights, who are similarly
" situcted, but who are not before the Court, under the CCA and the United States
Constitution. Defendant's inactions are life threatening to other parties,
similarly situated, who are not before the Court, where, for example: if a
" person who has a Life threatening condition under the CCA, finds the only thing
keeping his or her condition at bay, is the use of marijuana, but becomes
incarcerated in DOCCS or CRYPC, or other psychiatric centers, he or she can no
longer use the one thing keeping their condition at bay: marijuana.
Defendant's inactions are negligent, has caused Plaintiff past and present pain
and suffering, intentional infliction of mental emotional distress, mental,
emotional damages, is & deliberate indifference to his medical needs, is
denying him the right to chose his own path of medical treatment, violates
equal protections, is cruel and unusual punishment and a failure to protect.
Plaintiff filed a grievance at Clinton Correctional Facility and fully
exhausted his administrative remedics., -

Under Federal law snd the Controlled Substances Act (CSA), 21 U.S.C. §
812(c), marijuana is a Schedule I controlled substance, and has been that way
since October 77, 1970, since the Nixon era, the Var on Drugs and Just say No
movement. The findings required for a schedule I are as follows: (1) Schedule
I-- (A) The drug or other substance has a high potential for abuse. (B) The
drug or other substance has no currently accepted medical use in treatment in
the United States. (C) There is a lack of accepted safety for use of the drug
or other substance under medical supervision.'. See 21 U.S5.C. &
812(b)(1)(A)(B)(C). However, as we all know, or reascnably should know, in
this current time, marijuana does have ‘'currently accepted medical use in
treatment in the United States', and "accepted safety for use of the drug or
other substance under medical supervision.''. In fact, nearly every State,
excluding Wyoming, in the United States, the District of Coiumbia and our
Territories, have enacted legislation permitting the use of marijuana for
medical and recreational purposes, and those States or Territories who haven't
enacted legislation permitting the use of madical marijuana or use of
marijusna, has this past year in 2023 and this year 2024, passed, or proposed
legislation legalizing the use of marijusna for medical or recreational
purposes. The States, the District of Columbia, and Tervitories, of the United
States, who have enacted or proposed legislation legalizing msrijusna for
madical and recreational purposes, are as follows:

Alabama: AL ST § 20~24~-2, Medical Use of Cannabis'’;

Alaska: "AK ST § 17.37.010, Medical Uses of Marijuana'';




Arizone: "AZ ST § 35-280i, Arizona Medical iarijuana Act';

Arkansas: "AR CONST Amend. 98, Arkansas Medical Marijuana Amendment of
2016

California: "CA HLIH & S § 11352.5, Cannabis Medical Use uDMDﬁSEiOnATP
Use Act of 1996, CA HLTH & S § 11362.7, Medical Marijuana Program'
Colovado: "'CON CONST Art. 1€, § 14, Mcﬁlcal Use of Marijuana for
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Suffering from Debilitating Medicai Conditions'

Connecticut: "Ci' 8T § 21a-408, Palliative Use of Marijuana'';

o

Delaware: L ST T 16§ 4802A, The Delaware Medical Marijuana Act”
D.C.: DG CODRE § 7-1671.01, Use of Marijuana for Medical Treatment';
Flovidas "FL § 381.936, Medical Use of Marijuana

Georgia: "GA ST § 43-34-120, Use of Marijuana for Treatment of Cancer
and Gloucoma™;

Hawail: "HI ST § 329-121, Medical Use of Cannabis'}

Idaho: "I.C. § 73-116, Common Law defense of nzcessity, Proposed or
Enactad Legislation: 2023 Idaho House Bill No. 370, Idaho Medical Cannabis Act,
introdused M och 24, 2023% :

Rk A

%

Illinois: "IL ST Q4 410 § 130, Compassionate Use of Medical Cannabis
Program Act™; :

Indiana: Proposed or Enacted Leamslatxowi 12023 Indiana House Bill No.
1263, Medizal MarLJuana, introduced January i1,

Iowa: LA ADC 641-154.1 (EZAE), Medical Cannabidicl Program, Proposed or
fnacted Legislation: 2022 Iowa House File No. 442, A bill for an act rziating
to murljuaua, including the manufacbﬁi e, ULLLVQfV, and pOS““SSLOﬁ of mdrlJuana,
the licensuce of retail marijuana, and medical auuaJLS, providing foes
including penalties, and including effective date provisions'’;

Kansas: Proposed or Enacted LﬂEl&L&Lluﬂ‘ 2023 Kansas Senate Bill
1353, Creating the medical cannabis regulation act to regulate the cultivation,
processing, distribution, sale and use of medical canrmbis, intecduced February

1, 20237

Kentucky: Proposed or Enacted Legislation: 2024 Kentucky House Bill No.
90, An Act relating to the regulation of cannabis and making appropriations
tnefeEO'"

Louisiana: "LAR. S. 40:10466, Therapeutic Use of Mavijuana'’;

Maine: 'ME ST T. 22 § 2383-8, Authovized possession by individuals,

Proposed or Enacted Legislation: Zuza Maine Senate Paper No. 714, An Act *o
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remove All Marijuana-related Provisions from the Maine Criminal Code and
Expunge ALl Convictions Involving Marijuana; (LD1789), introduced April 25,
2023, Maine Senate Paper No. 734, 2023 ME S.P. 734 (NS), An Act to Create the
Maine Medical Cannabis Advisory Commission and Medical Cannabis Alternative
Health Board; (1LD1819)%; : -

Maryland: “MD CRIM 1AW § 5-601, Possession or admm swrmg, controlled
dangerous substance common law defense-medical necessi ty''s

Massachusetts: "MA ST 9&1, Medical Use of Marijuana';
Michigan:: "“MI ST 323.26423, Michigan Medical Marijuana Act'
v 2 ?

Minnesota: "MN ST § 1,5 ., Drugs; Controlled Substances Therapautic
Research Act; Medical Cammabis®;

Misaissippiz ”MS CONST § 288.1, Medical Marijuana, Pwk)oaer‘ or Enacted
Leghm:.wz ™5 ST § 41-29-139, Prohibited acts and penalties mc!u.tm@nts for
rafficking; Mississippi Finﬁivsl "ﬁnmms Act non-app lica’ble, MS ST § 41-29-
1323, CBD sclution; Harper Grace's Law,'...Affirmative and complete defense' for

possession of marijusna”;
Missouri: ‘MO CONST Art. 14, § 1, Right to access medical marijuana®;

Montanas ‘MI ST 50~46-201, Use of Marijuena for Debilitating Medical

g Lo - .y ’ - s . > 78, ¢ = 3 . P

Gonhtmns s, Proposed or Enactad Legislation: "™™T ST 16-12-501, Medical
Marijuana';

Nebraska: "Affiemative defense to possession of Marijuana, prescribed
medical 'n:ars.guana, NE ST § 28-467, Prosecution for unlawful possession of
marijuana; defense, restrictions on certain actions, NE ST § 28-464, Medical
Ga’nna‘bidi@l Pilot Study; University of Hebraska :md uobraska Medicin
authority to produce or possess cannabidiol; pat}.mnt, eligibility, Proposed or
Enacted Legl‘slatlon. 2023 NE L.B, 22 (N8), cje:s:c,l»mnmme use and possession of
marijuana, introduced J'muary 5, 2023, 2023 NE L.B. 636 (WS), Adopt the
Cannabis Control Act and the Cammabis Conviction Cl@ an Slate Act'';

Nevada: "WV ST T. 40 Chapter 453A., Medical Use ana, Prﬂym;ed
or Enacted Legislation: 2023 NV A.J.R., 8 (NS), TITLE: Urges the gress of the
Unitad States to deschedule marijuana as a schedule contiroll ~}. substanca.
(BDR R-515)"; '

New Hampshire: "NH ST ¢ Z Use of Camnabis for Therapsutic
Purposes" S

New Jersey: "NJ ST 24:561-im, Short title Compassionate Use
Medical Cannabis Act™; :

New Mexico: "M ST § 26~2B-1, Lyon and Erin Compassionate Use Act'';

New Yock: Y PUS HEALTH § 2360, Compassionate Care Act, Medical Use of
Marijuana'’; ‘

North Carolina: Proposed or Enacted Legislation: 2023 NC S.B. 346 (8S),
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Marijuana Justice and reiovestment Act. An Act to Legalize and regulate the
sale, possession, and vse of camnabis in North Carolina

North Dakota: "ND ST 19~24.1-01, Medical Marijué—}.na"

o

Chio: “OH ST § 3796.01, Medical Marijuana"

Oklahoma: "OK ST T. 63 § 427.2, Madical Marijuana and Patient Protection

"OR ADC 333-008-0010, Medical Marijuama, Proposed or Enavted
023 OR H.B. 1507 \NQ), Relating to marijuana for medical use
effective date”

ia: "PA ST 35 P.S. § 10231.102, Medical Marijuana Act''s

Rhode . I 8T § 21-28.6~1, The Edwerd O. Hewkins and Thomas C.
I «anu‘gr TE g, v Be .

Director to obtain and distribute

South Dakota: "SD CONST /\x.,. 30, Marijoana and ["&fﬂ{), Proposed or Enacted
lation: 2024 SD H.B. 1024 (HS), An A=t to require that an application for
a‘al marijuana registry identification card include & notice and
wledgment of federal law regurding firearms am:i the lawful usa of a

o

con rollaci substance, SD ST % 34~?Q’u , Medical Cannabis'

Tennessee: “Admiss blntv of Bvidence, TN ST § 24~7-103, Personal
Fnacted Legislaetion: Ts‘" S.B. 1829 (WS), TITLE: Pealtx Care -~ As
introduced, enacts the ical Autonomy Related to Canmabis Act’, AG/.J ™ S5.B.
168 (’\15), TITLE: uo ntrol] ‘" Substances - As introduced, enacts the ‘Free Ab.
Canuabis for Tenne: et asm‘am shas a  reguls toz:y structure for the
r‘u?t‘tm? ion, process and cetail sale of marijuana and mamguam products in
this state to be administ epartment of agriculture’™;

is

statement regarding use marijusna made to medical personnel, "‘-‘ropcoeu or
Z .
'

: Texas: "TX & S § 481.111, Exemptions’, Propesed or Enacted
Legislation: 2023 I'X BH.B. 3620 (NS), TITLE: Relating to repealing certain
offenses and removing cectain regulations relsting to marijusna, cannabis,
cannabinoids, amd paraphernalia, 2023 TK H.8. 1341 (N8), 1I TLE: Relating to
repealing certain offenses aud romoving certain regulations relating to f‘we

¥

cultivation, manufacture, delivery and possession of marihuana and cannabis’

Utah: “UT 5T § 4-4la, Cannabls Production Establishments and
Pharmacies';

Vermont: "VI ST T. 7 § 831, Cannabis™

firginia: "YA ST § 1R.2-251.1, Possession or dist
for medical 3 per -«m*;t@d“, Proposed or Enacted Lu:
penalt]

sibution or ":]aLijU?ﬁ'i_
L DRITDE 1 %
448 (NS), TITLE: C,arumbu control; retail macket; pena

arlorv 2024 VA 8.B.
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Washinton: WA 5T 69.51A.005, Medical Cannabis'';




N

west Vicginia: Proposed or Enacted Legislation: 2024 WV H.B. 4747 (NS),

B: removing marijuana as a tested substance from screening requirements”,
2024 W H.B. 4873 (NS), TITLE: Relating to legalizing cannabis. production,
sales and adult comsumption'

Wisconsin: Proposed or Enacted Legislation: ‘2023 WI S.B. 486 (NS),
TITLE: legalizing the possession of marijuana; medical marijuana; regulating
the production, processing, and sale or marijuana; expunging or redesignating
past convictions for marijuana-related crimes; equity grants; making an
appropriation; and providing a penalty, introduced October 9, 2023", '2023 WI
A.B. 506 (NS), TITLE: legalizing to possession of marijuana; medical marijuana;
regulating to production, processing, and sale or marijuana; expunging or
redesignating past convictions for marijusna-related crimes; equity grants;
naking an appropriation; and providing penalty'';

Wyoming: o lepal marijuana;

-
e S

“FLOST § 385.212, Powers and duties of the Department of Health;

Puerto Rico: Proposed or Enacted Legislation: '2021 Puerto Rico Laws Act
15 (H.B. 152) ‘Act to Provide for the Safety, Development, and Research of
Cannabis for Innovation and the Applicable tules and Limitations' (MEDICAL

AnnaoLs Lo o
CAINARTS ACT)Ys

Virgin Islands: VI ST T. 1Y § 774a, Medicinal Cannabis''; and -

Northern Mariana 5.212, Powers and duties of the

islands: “FL ST 385,
Department of Health; Office of Medical Marijuana Use™.

United States Congress has even been attempting to pass legislation to
legalize marijuana for medical and recreationsl purposes:

January 19, 2021: V2021 CONG US HR 365, To provide for the rescheduling
of marijuana into schedule ITI of the Conteollad Substances Act', Janvary 27,
2023: V2021 CONG US HR 616." 1d.;

January 17, 202i: "Z021 COWG US HR 394, To prohibit the Secretary of
Vetevans Affairs from denying a veteran benefits administered by the Secretacy
by reason of the veteran participating in a State-approved marijuana program,
and for other purposes", January 21, 2021: 2021 CONG US HR 430%. Id.;

February 4, 202i: "2021 CONG US S 233, To expand research on the
cannabidiol amdd marihuana, and for other purposes™, March 25, 2022: "2021 CONG
US § 253", July 21, 2029: "'2021 CONG US HR 8454, July 26, 2022: “2021 CONG US
VR §454", July 27, 2022: 2021 CONG US HR 8454 and Wovember 16, 2022: ‘2021
CONG HR 8454, Id.s

March 5, 202i: 2021 CONG US HR 1614, To amend the Immigration and
35

Nationality Act to pcovide that marijuana use, possession, and distribution may
not be considered for determinations of whether a person is a person of pood
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moral chavacter, and for other purposes.”

Macch 11, 2021: "2021 CONG US HRES 226, cecognizing that the United
States has a moral obligation to meet its Eau'}datlonal promise of guaranteed
justice for all.";

March 18, 2021: "2021 CONG US HR 2068, To create & safe harbor for
insurers mgagm in the business of insurance in coonection with a cannabis-
related legitimate Du 5 ness, and for other *:mrpouc*", Merch 18, 2021: 12021
CONG 4S S 8827, april 27, 2023: M2023 CONG US HR 2984", April 7 2023: 2023

CONG US S 135 j“

March 18, 2021: "2021 CONG US HR 1996, To create protections for
financial institutions that provide financial services to cannabis-related
legi Ei"i[tL businesses and service providers for such businesses, and for other
PDUEDOS vs , March 23, 2021: "2021 CONG US S ‘3'10” April 19, 202i: "'2021 CONG US
PR 199e", ."pril 20, 2021 2021 CONG US HR 19967, April 26, 2023: ™'2023 CONG us

S 1323, April 25, 2023; 2023 COXG US HR 28%1%, ::pte,,mban 20, 2('23 Y2023 CONG
‘3 5 285 0" Septembar 28, 2023: M2023 CONG US S 2860%;

April 15, 2021: ”'7091 CONG US HR 2588, To allow veterans to use,

;_msace; s, o transport wmedical marljuana and Lo discuss the use of mm;iical
r:ij uana with a physician of the Department of Veterans Affairs as autherized
a State or Indwn Tribe, and for other purposes .“z Aprili 15, 2{‘21. 12021
NG U5 S 1183'; April 18, 3023+ 2023 QONG US HR 26825 April 19, Z023: ''2023
ONG US S 1204%, Id.,

Aprril 19, 2021: "2021 US 1R 2652, To ensure that certain entreprensurial
development services of the u.nai‘ busmc:w Administration are made available to
wmahs-i.elafm legitimate businesses and service providers, and for other
PUrposes.

fpril 19, 202t: 2021 "(‘1\‘@ HR 2649, To decriminalize cannabis to
astablish an Lqulmbi,e Licensing.™; :

il 20, 2@21: 2021 CONG US MR 2712, To ensure that certain loan
peograms of the Small Business Adm inistration are made available to camab u-
related lsgitimate businesses and service providecs, and for other purposes.’
November 17, 2022: 2021 CONG US S S131.":

ApT

-

2021: ‘2021 CONG US HR 2830, To protect the Second Amendment
whose use of marijuana iz {,,‘m.vui by State Tri: I
2023 CONG US dR 2772, Td.;

Apeil 27, 2021: 72021 CONG US 3 1380, To require automatic scaling
cmctam rm.m:‘is, and for otwr d[‘p\J ses Apri : G2t V2021 CONG U3
28647 April 27, 2023: "2023 CONG US HR

April 29, 202i: '2021 CONG US S 1436, To direct the Secretary of Health
and Human Ser JJ.CLS to enter into & 10-year arrangenent with the National
Academy of Bclences to conduct and update biemnially a study on the effects of
State lepalized marijuana programs, and for other pu urposes.''; May 7, 2021:

021 CONG US HR 3043%. Id.




May 11, 2021: "Z"‘_..L CONG US HR 3105, To limit the qpm‘licat'ion of Federal
to the digtributicn and consumption of marihuana, and other purposes.';

May 13, 2021: '2021 CONG US HR 3212, To provide that an individual who
uses merijuana in compliance with State law may not be denied occupancy of
federally assisted housing, and for other purposes.'';

May 28, 2021: "'2021 CONG US HR 3617, To decriminalize and deschedule
cannabis, to provide for reinvestment in certain porsons adversely impacted by
the War on Drugs, to provide for expungement of certain L,emnubx offenses, and
for other purposes.’™; Macch 24, 2022: "2021 CONG US HR 36177; April 1, ?022
"2021 CONG US HR 3617"; April 4, 2022: "”’21 CONG US HR 361/*’, April S 2022z
"2021 CONC US MR 5517", July 24, 2022: "2021 CONG US S 4591%; and Sr._p‘tEf(}DQ" 20,
20232 '"2023 CONG US #HR 56017. Id.;

May 28, 2021: "2021 CONG US iR 3601, To authorize physicians and other
health care providers of the Dapactient of Veterans ‘Affairs to provide
infornmtion regarding State-approved marijuana programs to veterans, and for
other purposes.’;

June 10, 2J21: 20241 CONG US S 2016, To authouze elements - of t
Department of I‘mm portation, and for other purposes.’; December 17, 2021
Y2021 COlG US 5 2016 - :

le

July 19, 2021: "2‘L21 CONG US HR 4535, To prohibit agsistance p"")Vld.Cd
undec the progran of block grants to States for tempocary assistance for ready
,'L.'r" lics from hoing accossed t‘nmug;n the use of an electronic benefit transfer

ard at any store that offers macrijuana for sale.™;

October 21, 2021: "2021 CONG US HR 5657, To amend the Controlled
Substances Act to make marijuana accessible for use by qualified marijuana
researchers for medical purposes, arvi for other ,)umose@.”; April &, 20223
Y2021 CONG US HR 5657%y April 5, 2022: 2021 CONG U5 HR 5657": and October 25,
2023: 2023 CONG US HR {35128.". Id.;

November 15, 2021: ™2021 CONG US HR %77, To amend the Controlled
Substances Act regardim marijuana, and for other pu 1EP0SES . "; and Octeober 25,
2023: 2023 CONG US HR 6028, Id.;

December 2, 2021: 2021 CON3Z US HR 6179, To authorize the Atiocrney
General to wmake grants to States and units of local gpovermment to reduce the
financial and adninistrative burden of expunging convictions for canmnabls
offenses, and for otnor pucposes.'; April 18, 2023: 2023 CONG US HR 2677°.
Id.;

tlarch 8, 2022: Y2021 CONG US HR 6991, To estabiisnh the policy of the
Department of Veterans A{fairs on medicinal cannabis, and for other g_,m:p ses,.

April 7, 2027: "”)/l CORG US HR 7446, To amend the Uniform Code of
Military Justice to modify the treatment of certain controlled substance
viclations, and fou othm p\u:mwes. s ,

April 14, 2027: 2021 CONG US HR 7513, To a,stablish a Commissioa on the
Federal Repulation of Camnabis to Study a prompt and plausible patiwiay to the
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?ed-w:al regulation oE mmabl,s, and for other purposes ; December 1, 202Z:
H2021 COHGTUS S 5] cil 13, 2023: 2023 CONG US HR 2598"; and July 27,

-t

2023: Y2023 CONG

June 23, 202z: 2021 CONG US HR 8200, To amend any applicable Federal
law to pecuit access to "mrxm'ty ri»ﬁvdloni‘nent, small business, wminority
development, and any other pqo}. e or pri ivate [inancial capitol sources fou
investment in and financing of camabis-celated legitimate bualm'*q;s, and to
amend the Secucities Exchanue Ast of 1934 to crazate a safe hachor for national
securities emchanges to Liqt the securities of i;aS ers that are cannabis-

s

related legitimate businesses.

June 23, 2022: "))’i “"“‘JG US HR Q197, ’E’o au»horize T)epartn'cmt of
Vaterans Aff: and opinlons
ta vmt@rm ) propc: lfnb. s and March

i GG US S 4622, olish prote s for radio
and television stations 1t provide aclv:;rf g services t sis-related
legitimate busipe: d service providers for such businzsses [ for other
purposes.'’;

July 27, 2022: "2021 CONG US HR 8540, To amend the Public Health Service
Act to provide fur the desigpation of institutions of higher educafion as
Centers of Excellence in Cannabis Resea ch, and for other purposes.'

July 28, 2022: 2021 CORG b To amend Federal law to create and
expungemant machanism and a pr J_t_Lon for expungemnent for low-level

£y
violations of tne Controlled S A t as it relates to mrljum}a, to

Study the Lmpact of expunzement is iy, ancd for other ;)upos»ﬁs. ",

Septamber 14, 2022: "2021 CONG IS HR 3825, To provide authority for
gm:zli cultivators of merijuane and smell manufacitucecs of macijuana products i:c
ship macijuana and marijuana products using Lthe wail, and for other purposes.”

November 17, 2022: "Z02l GG US § 5123, To amend the Controlled
Substances Act to modify the ces isi’. tion requirenants rolating to Jesearen,
and for other purposas.' .

Dacen . 2022: TZO21 CONG US HR 9079, To incraase the number of
manufacturers registered under the Controiled Substances Act to manufactuce
cﬂm abiz for legltimate research purposes, to authurize healtn care providecs
of tule Depactment of Veterans to provide recommnendations to veterans regacding
>

participation in federaliy approved comabis clindcal trials, and for othwer
purposes.'’;

Dacembar 30, 2022; ' i 1R 9707, To awend the I temm Revenue
Code of 1586 to allov deduztions i reiating turw in

conaeaetion with warljuana saius eruim.tu. in imnee with lau. 5 and
April 17, 20243: 2023 CONG US HR 2043", Id.;

Jannary 13, 2023: ‘2023 CONG U5 HR J’ ’I‘o anend title 18, United States

Code, wiltn respsct to the aaLe, gm.cnas«:, t, receipt, or possession of a
firearm or amnunition by a user ot ﬂ'ia-}-;;.icai. juana, and for otner purposes.'';
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February 9, 2023: "2023 CONG US S 326, To direct the Secretary of
Veterans Affairs to carry out a study and clinical trials on the effects of °
cannabis on certain health outcomes of wveterans with chronic pain and post-

traumatic stress disorder, and for other purposes.'; February 14, 2023: "'2023
CONG US HR 1003"; and March 23, 2023: ''2023 CONG US S 326." 1Id.;

June 5, 2023: '""2023 QONG US HR 3829, To streamline the process for
institutions of higher education to research marijuana.";

June 15, 2023: "2023 CONG US HRES 519, Recognizing that the United
States has a moral obligation to meet its foundational promise of guaranteed
justice for all. (2)(A)§&ii).“;

July 27, 2023: "'2023 CONG US HR 5040, To amend the Intelligence Reform
and Terrorism Prevention Act of 2004 to limit the consideration or marijuana
use when making a security clearance or employment suitability determination,
and for other purposes.';

' /
September 1, 2023: "2023 CONG US HR 5323, To amend title 23, United
States Code, to establish a natural requirement against the use of marijuana
for recreational purposes.'';

September 21, 2023: '"2023 CONG US S 2909, To provide for congressicnal
review of rules rescheduling marijuana.';

December 7, 2023: '2023 CONG US HR 6673, To amend the Controlled
Substances Act to provide for a new rule regarding the application of the Act
to marijuana, and for other purposes.'; and

January 11, 2024: "2023 CONG HRES 960, Urging action to increase equity
within cannabis policy and the legal cannabis marketplace.". '

Marijuana now has *'currently accepted medical use in treatment in the
United States', "accepted safety for use of the drug or other substance under
medical supervision'" and recreational purposes. To say marijuana has no
"eurrently accepted medical use in treatment in the United States", no
"accepted safety for use of the drug or other substance under medical
supervision', or no recreation purposes, is overly broad, vague, and violates
Plaintiff's rights, and the rights of other similarly situated parties not
before the Court. The Controlled Substances Act, Schedule I, is
unconstitutional as applied to marijuana, Plaintiff and other similarly
situated parties not before the Court. The classification of Marijuana into a
Schedule I, is life threatening to Plaintiff, and other similarly situated
parties not before the Court. For example, if a person has a life threatening
condition, that only marijuana can keep at bay, that person cannot use the one
drug keeping them alive: marijuana. Another example might include a person who
has seizures all day, has tried every Food, Drug Administration (FDA), approved
drug, and found that none of them work, but marijuana, that person will suffer
from seizures all day because that person cannot use the one thing keeping
their seizures at bay: marijuana. Another example might include a person who
has a condition that causes loss of appetite, but marijuana helps that person
to eat, that person will lose weight because he or she can't use the one drug
helping them eat: marijuana. Plaintiff is suffering from chronic back pain and
“ depression, and he can't use marijuana, the one thing that helps relieve the
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pain he feels and helps break him out of depression, with no side effects.
Marijuana can also help combat against the use of other potentially dangerous
drugs. For example, Defendant Martuscello III has put out memos warning
against the use of ''synthetic marijuana', which has caused hospitalizations and
even death. The Defendants Merrick B. Garland, Attorney General of the United
States, Anne Milgram, Administrator of the Drug Enforcement Administration, and
Dr. Robert Califf, Commnissioner of the Food, Drug Administration, who are
mentioned and/or de51gnated within the Controlled Substances Act, have known,
or reasonably should have known, that over the past fifteen (15) years or less, -
that every State in the United States, excluding Wyoming, the District of
Columbia, Tribai, Guam, Puerto Rico, Virgin Islands and Northern Mariana
Islands, have all enacted laws allowing the use of Marijuana for medical
treatment and recreational purposes, but have refused to decriminalize and
deschedule or remove Marijuana from a Schedule I. Defendants classification of
marijuana into a Schedule I, has caused Plaintiff past and present pain and
suffering and will continue to cause Plaintiff suffering, as well as other
similarly situated parties not before the Court. The classification of
Marijuana into a Schedule I, by Defendants, is negligent or grossly negligent,
an 1intentional infliction of mental, emotional distress upon Plaintiff and
other similarly situated parties not before the Court, has caused Plaintiff and
other similarly situated parties not before the Court, mental, emotional
damages, 1is a dehberate indifference to Plaintiff's and other similarly
situated parties's not before the Court, medical needs, denies Plaintiff and
other similarly situated parties not before the Court, the right to chose his
or their own path of medical treatment, is cruel and unusual punishment,
violates substantive rights, wviolated due process "rights, wviolates equal
protection rights, and is a failure to protect.

V. STATEMENT OF CLAIM(S)

State briefly and concisely the constitutional and/or statutory basis
for each claim you seek to assert and identify the defendant(s) against whom
each claim is asserted. Commonly asserted claims include: excessive force;
failure to protect; deliberate indifference to medical needs; unconstitutional
conditions of confinement; denial of due process in a disciplinary or other
proceeding; ‘denial of equal protection; retaliation for exercise of a First
Amendment right; and interference with exercise of religion. Legal argument
and case citations are not required. Use additional sheets of paper is
necessary. :

FIRST CLAIM

The Defendants's Garland's, Milgram's and Califf s, classification of
marijuana as a schedule I controlled substance that "...has no accepted medical
use in treatment in the United States', "...a lack of accepted safety for use
of the drug or other substance under medlcal supervision'’, or no recreaticnal
purposes, is: (1) so overbroad and vague as to sweep within its prohibitions
constitutionally protected conduct, chills protected conduct; and (2) is
unconstitutional as applied to Marijuana, Plaintiff and other similarly
situated parties not before the Court, and violates Plaintiff's rights, and
other similarly situated parties's rights not before the Court, unoer the First
Amendment of the United States Constitution; and Defendants s Martuscello
III's, Sullivan's and Dill's refusal to develop and promulgate rules,
directives and policies and procedures, that comply with the CCA of New York
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allowing the use of Marijuana for medical and recreational purposes, violates
Plaintiff's rights, and other similarly situated parties's rights not before
the Court, under the First Amendment of the United States Constitution.

SECOND CLAIM

The Defendants's Garland's, Milgram's and Califf's, classification of
marijuana as a Schedule I controlled substance that "...has no accepted medical
use in treatment in the United States", '"...a lack of accepted safety for use
of the drug or other substance under medical supervision', or no recreational
purposes, is unconstitutional as applied to Marijuana, Plaintiff and other
similarly situated parties not before the Court, and violates Plaintiff's
rights, and other similarly situated parties's rights not before the Court, to
remain free of cruel and unusual punishment, a deliberate indifference to his
or their medical needs, is a denial of the right to chose his or their own path
of medical treatment, and is a failure to protect, under the Eighth Amendment
of the United States Constitution; and Defendants's Martuscello III's,
Sullivan's and Dill's, refusal to develop and promulgate rules, directives and
policies and procedures, that comply with the CCA of New York, allowing the use
of marijuana for medical and recreational purposes, violates Plaintiff's
rights, and other similarly situated parties's rights not before the Court, to
remain free of cruel and unusual punishment, a deliberate indifference to his
or their medical needs, is a denial of the right to chose his or their own path
of medical treatment, and is a failure to protect, in violation of the Eighth
Amendment of the United States.

THIRD CLAIM

Defendants's Garland's, Milgram's and Caliif's, classification of

marijuana into a Schedule I controlled substance that '...has no accepted

medical use in treatment in the United States', '...a lack of accepted safety
for use of the drug or other substance under medical supervision', or no
recreational purposes, is (1) so overbroad and vague as to sweep within its
prohibitions constitutionally protected conduct, chills protected conduct; and
(2) is unconstitutional as applied to Marijuana, Plaintiff and other similarly
situated parties not before the Court, and violates Plaintiff's rights, and
other similarly situated parties’s rights not before the Court, under the
Substantive Due Process, the Due Process and Equal Protection Clauses of the
Fifth and Fourteenth Amendments of the United States Comstitution.

FOURTH CLAIM

Defendants's Garland's, Milgram's, Califf's, Martuscello III's,
Sullivan's and Dill's, actions or inactions, violate Plaintiff's rights, and
other similarly situted parties's rights not before the Court, under the New
York State Compassionate Care Act, Public Health Law § 3360.

FIFTH CLAIM

Defendants's Garland's, Milgram's, Califf's, Martuscello IIl's,
Sullivan's and Dill's, actions or inactions are causing Plaintiff and other
similarly situated parties not before the Court, mental, emotional damages.

SIXTH CLAIM




Defendants's Garland's, Milgram's, Califf's, Martuscello III's,
Sullivan's and Dill's, actions or inactions, are an intentional infliction of
mental, emotional distress, upon Plaintiff and other similarly situated parties
not before the Court.

SEVENTH CLAIM

Defendants's Garland's, Milgram's, Califf's, Martuscello III's,
Sullivan's and Dill's, actions or inactions, are negligent, or grossly
negligent, and violates the rights of Plaintiff and other similarly situated
parties not before the Court.

VI. RELIEF REQUESTED
State briefly what relief you are seeking in this case.

WHEREFORE, Plaintiff respectfully requests that this Court grants:

A. Declaratory relief;

B. A preliminary and permanent injunction enjoining the Defendants
Garland, Milgram and Califf, from classifying marijuana as a schedule I
controlled substance, and to compel them to decriminalize and deschedule
marijuana for medical and recreational purposes, allowing Plaintiff and other
similarly situated parties not before the Court, to use marijuana for medical
and recreational purposes; and a preliminary and permanent injunction enjoining
Defendants Martuscello III, Sullivan and Dill, from denying Plaintiff and other
similarly situated parties not before the Court, marijuana for medical and
recreational purposes, and to compel them to develop and promulgate rules,
directives. and policies and procedures, that comply with the New York State
CCA, allowing for the use of marijuana for medical and recreational purposes;

C. a temporary restraining order enjoining Defendants Garland, Milgram
and Califf, during the pendency of this action, from classifying marijuana as a
schedule I controlled substance, and compel them to decriminalize and
deschedule marijuana for medical and recreational purposes, allowing Plaintiff
and other similarly situated parties not before the Court, to use marijuana for
medical and recreational purposes; and a temporary restraining order enjoining
Defendants Martuscello III, Sullivan and Dill, during the pendency of this
action, from denying Plaintiff and other similarly situated parties not before
the Court, the use of marijuana for medical and recreational purposes, and to
compel them to develop and promulgate rules, directives and policies and
procedures, that comply with the New York State CCA, allowing for the use of
marijuana for medical and recreational purposes;

D. An award of compensatory damages in the amount of $50,000,000.00
dollars, for past, present and/or future pain and suffering, and mental,
emotional damages;

E. An award of punitive daméges in the amount of $50,000,000.00
dollars, for past, present and/or future pain and suffering, and mental,
emotional damages; '




F. An award of the costs and fees associated with this action;

G. An award of attorney fees; and
H. Any other further relief as this Court may deem just and proper.

I declare under the penalty of perjury, pursuant to 28 U.S.C. § 1746,
and the laws of the United States, the foregoing is true and correct. -

Date: March € , 2024 Respectfully,
Stormville, New York jzgéfxz /
Michael Jos .a'Hengerson

#06A5461

Green Haven Correctional Facility
594 Rte. 216, P.O. Box 4000
Stormville, N.Y. 12582-0010




UNITED STATES DISTRICT COURT
NORTHERN DISTIRICT OF NEW YORK

MICHAEL JOSHUA HENDERSON, NOTICE OF MOTION TO

Plaintiff, _ .
Ve 24-CV~228 (MAD/ML)
GARI.AND et. alu,

Defendants.

PLEASE TAKE NOTICE, that upon the annexed affidavit of Plainti.ff,
Michael Joshua Herderson, d'uly sworn to on the 21st day of March, 2024, a
motion will be made in ﬁhis Court located at: United States District Couré.,
I\{gfthern District of New York, 100 South Clinton Street, P.0. Box 7367,
" Syracuse, N.Y. 13261-7367, to be heard on the ____ day of , 2024, at

o'clock in the forenoon of that day or as soon thereafter as the
Plainti'.ff can be heard for an Order granting a motion to amend the complaint,

.and for such other further relief as this Court may deem jrjst and proper.

PLEASE TAKE FURTHFR NOTICE, that answering affidavits, if any, are
required to be served upon Plaintiff no later than fourteen (14) days prior to

the return date of this motion.

594 Rte. 216, P.O. Box 4000
Stoermville, N.Y. 12582-0010




UNITED STATES DISTRICT COURT
NORTHERN DISTRICT GF NEW YORK

MICHAEL JOSHUA HENDERSON, : o AFFIDAVIT IN SUPPORT
: - OF MOTION TO AMEND
Plaintiff,

Ve 24~CV-228 (MAD/ML)

© GARLAND, et. al., |
: : Defendants.

Micheel Joshua Henderson, the Plaintiff, declares under the penalty of
perjury, pursuant to 28 U.S.C. § 1746, and the la{vs of the United States, the
following is true and correct:

1. I am the Plaintiff in the above-referenced matter.

2. I make this affidévit in support of the instant motion to amend the

complaint.

3. Attached as Exhibit 1, is the Third Amended Complaint. See Exhibit

1., Third Amended Complaint.

4. The complaint was amended for a third time, specifically page 13,
Statement of Facts, to include more allegations against the Defendants, and
other werds may have been added or changed, from page 13 through 16. |

WHEREFORE, Plaintiff respectfully requests that this Court grants the
instant motion to amend the complaint, Exhibit 1, | and for such other further

relief as tihis Court may deem just and proper.

Executed: March 21, 2024 - %fully%\/ z: : |

Michael Joéhzﬁ' Hender}don
#06A5461

. Green Haven Correctionel Facility
5% Rte. 216, P.O. Box 4000
Stormville, N.Y. 12582-0010
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UHITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

— THIRD AMENDED
MICHAEL JOSHUA HENDERSON, COMPLAINT

Plaintiff, Case No., 24~CVY-298
e Denang (ADIML)

<] Yes

[ ]nNo

~ MERRICK B. GARIAND, Attorney General of
. the  United States;  ANNE  MILCRAM,
Administrator of tne Drug Fnforcement
Administration; DR.  ROBERT  CALIFF,
Comnissioner of the Food and Drug
Administration; DANIEL F. MARTUSCELLO III,
Commissioner of the Department of
Corractions and Community Suparvision; ARN
MARIE T. SULLIVAN, Commissioner of the
Office of Mental Hezlth; and DANIELLE
DILL, Executiwve Director of the Central
New York Psychiatric Center.

Defendants.

NOTICE

Thz public can acess electronic court files. For privacy and security
reasons, papers filed with the court snould therefore not contain: an
individual's social security number, taxpayer identification number, or
birth date; the name of a person kuown to be a minor; or financial
account aumber. A filing may include only: the last four digits of a
social security number or taxpaver-identification number; the year of an
individual's birth; a minor's initials; and the last four digits of a
financial account nmumber. See Fed. R. Civ. P. 5.2.

I. LEGAL BASIS FOR COMPLAINT

This is a civil action seeking relief and/or damages to defend and
protect the rights guaranteed by the Constitution and laws of the United
States. Indicate below the federal basis for your claims,

W&Z U.S.C. § 1933 (state, county, or municipal defendants)
¥ Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S.
388 (1971)(federal defendants)

[] Other (please specify)

PLAINTIFF(5) INFORMATION

Name: Michael Josnua Henderson
Prisoner ID #: 06A5461




Place of Detention: Green Haven Correctional Facility
~ Address: 594 Rte. 216, P.O. Box 4000
Stormville, N.Y. 12582-00190

Indicate your confinement status when the elleped wrongdoing occurred:
[ ] Pretrial detainee -
sivilly comaitted detainee
Convicted and sentenzed state prisoner
Convicted and sentenced federal prisoner
Iaraigration

Provide any other names by which you are or have been kaown and any
other identification numbers associated with prior periods of incarceration:

‘ If there are additional plaintiffs, each person must provide .all of the
information requested in this section and must sign the complaint; additional
sneets of paper may bz used and attached to this complaint.

III. DEFENDANT(S) INFORMATION

Defendant No. 1: Merrick B. Garland
Attoruey Generzl of the United States
Departmant of Justice, 950 Pennsylvania Ave. N.W.,
Washington, DC 20530-0001

Defendant No. 2: Anne Milgram :
Administrator of the Drug Enforcement Administration
8701 Morrissette Dr. :
Springfield, VA 22152-1080

. Dafendant 3: Dr. Robert Califf .
Commissioner of the Food and Drug Administration
10903 New Hampshire Ave.
Silver Spring, MD 20993

-Defendant No. 4: Daniel F. Martuscello III
Commissioner of the Department of Corrections and
Comiunity Supervision ’
1220 Washington Avenue, Building 2
Albany, N.Y. 12226

Defendant No. 5: Ann Marie T. Sullivan
Commissioner of the Office of Mental Health
44 holland Avenue
Albany, N.Y. 12229

Defendant 6: Danielle Dill
Executive Director of Cential New York Psychiatric
Center '
Cld River Rd.
Marcy, H.Y. 13403
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. If there are additional defendants, the information requested in this
section must be provided for each person; additional sheets of paper may be
uzed and attached to this complaint.

IV.  STATEMENT OF FACTS

State briefly and conciseiy the facts supporting your claims. Describe
the events in the order they happened. Your statement of facts should include
the following: :

The date(s) on which the events occurred

Where these events took place (identify the facility and, if
relevant, the specific location in the facility)

How each defendant was involved in the conduct you are
complaining about

TE€ vou were physically injured by the alleged misconduct, describe the
nature of you injuries and the medical evaluation and treatment you were
provided. You need not cite to case law or statutes or provide legal argument
in the Statement of Facts. Use additional sheets or paper if necessary.

Plaintiff, who is incarcerated at Green Haven Correctional Facility, in
the Depactment of Corrections and Commmity Supervision (DOCCS), suffers from
"chronic" "back pain" due to an injury he received as a child which resulted in
a crushed vertebra, or "Degenerative lLower Lumbar Disc Disease L5-SI"; "Mild
Degenerative Lower Lumbar Spondylosis''; and '“Mild Anterior Wedge Deformity T12
[crushed] vertebra which by appearance from old .trama.”. See Exhibit 1,
Medical Records., Plaintiff also suffers from chronic depression, or
"Persistent Depressive Disorder' and “Cannabis Use Disorder, Moderate.". See
Exnibit 2, Mental Health Records. Plaintiff has anxiety and trouble sleeping,
due to his conditions. Plaintiff has tried to treat his back pain, with pain
medications, injections and physical therapy. He has tried to treat his
chronic depression and anxiety, with medications as well. However, Plaintiff
has found that none of tham work, or he has experienced side effects from the
pain medications and mental health medications. Prior to Plaintiff's
incarceration, he has used marijuana, by smoking it and taking it in edible
form, to treat his chronic back pain and depression, which he has found helps
. signilicantly with his conditions, with no side effects. Plaintiff has found
that smoking marijuana is more of a mental high, whereas taking it in edible
form is more of a body high.

New Yorik State enacted the Compassionate Care Act (CCA) in the year
2014, under Public Health Law § 3360, which allows a person, like Plaintiff,
with a “[slerious condition", 'pain that degrades health and- functional
capability...", ‘“substance use disorder", '‘chronic pain, 'or as added by the
comnissionsr', to become a certified patient for the use of medical marijuana,
and to use medical marijuana to treat his medical and mental nealth conditions.
See Exhibit 3, Public Health Law § 3360. Plaintiff would like to become a
certified patient under the Compassicnate Care Act of New York State, Public
Health Law § 3350, so ha can use medical marijuana to treat his medical and
mental healtn conditions.  However, Defendants Daniel F. Martuscello IFI,
Commissioner of the Department of Corrections and Community Supervision
§DOCCS), Ann Marie T. Sullivan, Commissicner of the Office of Mental Health
OMH) and Danielle Dill, Executive Direztor of the Central New York Psychiatric
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Center (CIYPC), whe knew, or reasonable should have known of the CCA and its
enactinent in the year 2014, have refused to permit Plaintiff to become a
certificd patient for the use of medical marijuana, and to use medical
marijuana to treat his medical and mental health conditions. Defendants have
refused to develop and promulgate rules, direztives and policies and
procedures, that comply with the CCA. Defendant Martuscello ITI, Comnissioner
of DOCCS, has enacted directives and policies and procedures, that comply with
the CCA, but its only for parolees (See Exhibit 4, Medical Marijuana Use by
Parolees), and not incarcerated individuals, which Plaintiff alleges violates
equal protection. Whether a person is incarcerated or on paruvle, they are
still under the care, custody and control of DOCCS until their santence is
complete, DOCCS canmot draw a line betwsen paroless and Plaintiff, or other
similarly situated parties not before the Court. Defendant's inactions deny
not only Plaintiff's rights, but other parties rights, who are similarly
“situcted, but who are not before the Court, under the CCA and the United States
Constitution. Defendant's imactions ace life threatening to other parties,
similarly situated, who are not vefore the Court, where, for example: if a
person wiw has a iife threatening condition under the CCA, finds the only thing
keeping his or her condition at bay, is the use of marijuana, but becomes
incarcerated in DOCCS or CNYPC, or other psychiatric centers, he or she can no
longer use the one thing keeping their condition at bay: marijuana.
Defendant's inactions are negligent, has causad Plaintiff past and present pain
and suffering, iotentional infliction of mental emotional distress, mental,
emotional damages, is a deliberate indifference to his medical needs, is
denying him the right to chose his own path of medical treatment, violates
equal protections, is. cruel and unusual punishment and a failure to protect.
Plaintiff filed a griovance at Clinton Correctional Facility and fully
exhausted his administrative remedics, :

Under Federal law and the Controlled Substances Act (CSA), 21 U.S.C. §
812(c), marijizana is a Schedule I controlled substance, and has been that way
since October 77, 1970, since tha Nixon era, the War on Deugs and Just say No
movement. The findings required for a schedule I are as follows: (1) Schedule
L=~ (A) The drug or other substance has a high potential for abuse. (B) The
drug or other substance has no currently accepted medical use in treatment in
the United States. (C) There is a lack of acceptad safety for use of the drug
or other substance under medical supervision.'. See 21 U.S.C. 8§
812(L)(13(A}(BY(C). However, as we all know, or reascaably stould know, in
this current time, marijuana does have ‘'currently accepted medical use in
treatment in the United States", and '"accepted safety for use of the drug oc
other substance under medical supervision.”. In fact, nearly every State,
excluding Wyoming, in the United States, the District of Columbia and our
Territories, have enacted legislation peraitting the use of marijuana for
medical and recreational purposes, and those States or Territories who haven't
enacted legislation pecmitting the use of isdical wmacijuana or use of
marijuana, has this past year in 2023 and this year 2024, passed, or proposed
legislation legalizing the use of marijuana for medical or racrsational
purposes, Tne States, the District of Coluabia, and Tervitories, of tne United
States, who have enacted or proposed legislation legalizime marijuana for
madical and recreational purposes, are as follous:

Alabama: AL ST § 20-2A-2, Medical Use of Camnabis'’;

Alaska: "AK ST § 17.37.010, Medical Uses of Marijuana'




Arizona: "AZ ST § 356-2801, Arizona Medical Marijuana Act";
Arkansas: "AR CONST Amend. 98, Arkansas Medical Marijuana Amendment of
016"

6’2.', Cannabis Medical Use Compassionate

California: ''CA HUIH & S 7
§ 11 edical Marijuana Pl’.’O,s-Eut

Use Act of 1994, CA HLTH & S

s Medu,al Use of Marijuana for Persons

Cola ra*lc* “uO“i CONST Art. 1%, § 14
nditions™

“, 8
Sutfering from Debilitating Medica al ¢ 5
Connecticut: "Ci' ST § 21a-408, Palliative Use of Marijuana"'
Delawace: “DE 5T 11 13 § 4502A, The Dealaware Medical Marijuana Act;
D.C.: DG CODE § 7-15671.01, Usa of Marijuana for Medical Treatment
Florida: "FL ST § 381.935, Medical Use of varijuana’’

Georgim: "GA ST { 43-34-120, Use of Marijuana for Treatment of Cancer
and Glaucoma®

Hawaii: "HI ST § 329-121, Medical Use of Cannabis'}

152 of - necessity, Peoposed or
370, Idaho Medical Cannabis Act,

Idaho: "1.C. § 73~ 116, Comon Law defe
Tnactad Legislation: 2023 ldaho House Bill No. 3
introducod Mz aieoh “/./, _91}23" ; .

h LU

Illinois: "IL ST OH 410 § 130, Compassionate Usa of Medical Cannabis
Program Act"'; :

Indiana: Proposad or Enacted Legislation: "2023 Indiana House Bili Ho.
1263, Medical Marijuana, introduced Januacy 1i, 2023"; '

Iowa: IA ADC 541-~154.1 (‘143,), Medical Canvabidiel Program, Proposed or
Enacted Legislation: 2023 Towa House File No. 442, A bill for aa ac t ralating
to marijuana, including the manufacture, alm:.vcry, auJ possession of mari Jjuana,
the licensure of ret.all marijuana, and medical ...duua..}ls, providing {ees,
including penaities, and including effective date provisions'

Ransas: Pcoposed or Enacted L\:ﬁ slation: 2023 Kausas Ssiates
135, Crec.ting the medical cannabis regulation act to regulate the cultivation,
processing, distribution, sale and use of medical caniesls, inteodaced Febriacy
1, 20237

Kentucky: Proposed oc Bnacted Legislation: 2024 Kentuc ky tlouss Bill Ho.
90, An Act relating to tie *"gulatlon of cannabis and waking appropriations
therefor'';
Louisirana: "LAR. S. 40:1046, Therapsutic Use of Havijuana'’;

Maina: "Ms ST 1. 22 § 2383 Autiwrized possession by individuals,

=3,
Proposed or fnacted Legislation: 2'23 Maine Senate Paper No. 714, An Act to




remove ALl Marijuana-related Provisions from the Maine Criminal Code and
Expunze ALl Couvictions Tavolving Marijuana; (LD1789), introduced April 25,
2023, Maine Senate Paper No. 734, 2023 ME S.P. 734 (NSS, An Act to Create tha
Maine Medical Cannabis Advisory Commission and Medical Cannabis Alternative
Health Boaed; (Lb1319)Y;

Marylanci: "MD CRIM LAW § 5-601, Possession or administering controlled
dangerous substance common law defense-medical necassity';

Massachusatts: "MA ST 941, Medical Use of Marijuana'’;

~

25423, Mizhigan Medical Marijuana Act'';

"NOST § 152., Drogs; Controlled Substances Therapeutic
ety Medical Camabis''s
MS CONST § 283.1, Medical Marijuana, Proposed or Enacted

41-28-139) Prohibited acts and panalties; indictments for
pi Medizal Cannabis Act noa-apolicable, MS ST § 41-29-
ser Grace's Law, ‘.. Affiomativa and conplets defense' for
. ",

?

juana
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Hissouri: 0 CONST Act. 14, § 1, Right to access medical marijuana';

Montana:s 'MI ST S0-45-201, Use of Marijuana for Debilitating Medical
Conditions', Proposed or Enacted Lezislation: "™T ST 16~12-501, Medical
Marijuana'’;

Nebrashka: "Affirmative defense to possession of Marijuana, prescribed
medical marijuana, NE ST § 28-457, Prosecution for unlawful possession of
marijuana; defense, restrictions on cectain actions, HE ST § 28-464, Medical
Cannabidicl Pilot Study; University of Habraska and Nebrsska Medicine;
authority to produce or possess cannaixidiol; patient; eligibility, Propused or
Enacted Legislation: 2023 NE L.G. 22 (83), decriminalize use and possession of
marijuena, introduced January S, 2023, 2023 NE L.B. 634 (3S), Adopt the
Cannabis Control Act and the Canmabis Conviction Clean Slate Act'';

: "WV ST T. 40 Chapter 453A., Medical Use of Marijuana, Propossd
or Enacted Legislation: 2023 NV A,.J.R. 8 (d3), [ilLF: Urzes the Conaress of the
Unitad States to deschedule marijuana as a schedule T controlled substancs.
(BDR R=615)'"; '

Nevade

Naw Hanpshire: "HH ST § 123-X, Usz of Camnnbis foc Thorapautiz
Purposes'';
New Jersay: "WJ ST 24:51-iw, Snoct title; Joke Honiz Compassionate Dsa
5 RN B, PRI, B wif, :
Medicai Cannabls Act’;

New Mexicos: "4 ST § 206-2B~1, Lyon and Erin Compassionate Use Act'';

New Yocoiis Y PUB HEALTA § 2350, Compassionate Care Act, Medical Use of
Marijuana‘'s

North Carolina: Proposcd nr Enacted Legislation: 2023 NC S.B. 346 (US),
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Macijuana Justize and ceinvestment Act. '"An Act to Legahze and regulate the
sale, gossession, and uaz of cannabls 1n North Carolina"

North Dakota: “ND ST 19-Z4.1-01, Medical Marijuena’;
Ohio: "H ST § 3796.01, Medical Martjuana";

Oklanoma: "OX ST T. 63 § 427.2, Medical Marijuana and Patient Protection
Act™;

Oregon: ORADG 333-0() -0010, Medical Marijuana, Propo sed or Enac ted
Leg mlntron- 2023 OR H.B. 3567 (.*\.S), Relating to marijuana for medical use
crasnribing an offective date ',

PA ST 35

<
3

‘H
Aot

soubh Carclinas V'SC 5T § 44~53-65 dipector to obtain and distributa
Mari juana’

Scuth Dakota: "SD COMST Art. 30, Marijuana and Hemp, Proposed or Enactad
Legis| Latum: ’MM SD H.B. 1024 (HS), An Azt to requice that an application for
madical  warijuone ft,g,lst.i.'y identification card include a notice and
-..konwleadgment of federal ]aw cegarding [ireamms and s_he lawful usa of a
controlled substance, SD ST § 34~2 20G- -1, } adical Cannabis®

Tennessee:  “Admissibility of Fvidence, TN ST 24-7-103, Parsonal
statement regarding use of marijuana made to medical persounal, Proposed or
Foacted Leglis slation: 2023 TN S.B. 182% (WS), TITLE: -‘ealt‘1 Care - As
introducad, enacts the 'Madical Autonomy Related to Cannabis Act', 4()43 IN 5.8,
165 (N3), TITLE: Controlled Substances - /\f“ introduced, enacta the 'Fres All
Cannabis for Tennesssans Act'; astablishizs a cegulatory stcucture for the
1 ot '.’ marijuana and macijuana products in

i,
$

cultivation, prucey.siz}g, and el

)
|53 il oY "j
Ctitls state te Le administersd by the de

sactment of agricultice

as: I HEALTH % S § 431.111, Fxemptions", Proposad or Enactod
2 2023 TX H.B. 3520 (NS), TTILE: Relating to cevealing certain
c.F enses anr"} camdving czvtain re 'ls ions relating to marijusna, cannabis,
cannabinolds, and paraphecnalia, 2023 TX i.E 41 (NS), TITLE: Relating to
copealing certailn offensas and ! : : rogulations relating to the
~.L.1tlvdt..‘.njn, manufacture, delivery an on of macrihuana and camabis’;

Utan: "UT ST § 4-4la, Canuabis Produshion  Bstadlisheents  and
Pharmacies';

31, Cannabis'’
va ST § 1%.2~251.1, Possession or hition or warijuana
pecuitted”, Proposed or Fnacted Le atlon- 2024 VA S.B.

n,*t*:oL, roetail mackat; "rn..?.i‘

S1A.0U5, Medical Cannaiis"




west Vicginia: Propused or Enacted Legislation: 2024 WV H.B. 4747 (NS),
PLILE: removing marijuana as a tested substance from screening requirements",
N02n W OH.R. 4873 '(’NS), TITLE: Relating to logalizing cannabis production,
sales and adult comsumption”;

Wisconsin: Proposed or Enactad tegislation: 2023 WI S.D. 486 (NS),
TITLE: legalizing the possession of marijuana; medical marijuana; regulating
the productiown, processing, and sale or marijuana; expunzing or redesignating
past convictions for marijuana-related crimes; equity grants; making an
appropriation; and providing a penalty, introduced October 9, 2023", ''2022 WI
A.B. 506 (WS), TIILE: legalizing to possession of marijuana; medical macijuana;
regulating to production, processing, and sale or marijuana; expunging or
redesiznation  past convictions for marijuana-related crimes; equity grants;
meking an appropriation; and providing penaity'™; '

Wycming: Ho legal marijuana;

fricale WL 5T § 385.212, Powers and duties of tne Depactuent of Health;

Oftice of Hedical Marijuana Use';

x

Guam: UGU ST T. 10, The Joaguin (XG) Concepcion IT Compassionate Use Act
of 2013%; :

Puerto Rico: Propused or Enacted Legislation: 2021 Puerto Rico Laws Act
15 (H.B. 152) 'Act to Provide for the Safety, Daevalopment, and Research of
Cannabis for Innovation and the Applicable Rules and Limitations' (MEDICAL
CARNARTS ALTY

Vicgin Islands: '"VI ST T. 1Y § 774a, Medicinal Cannahis‘’y and

Northern Mariana Islands: 'FL ST 2385.212, Powers and duties of the
Department of Health; Office of Medical Marijuana Use'.

United States Congress nas even been attempting to pass Legislation to
legalize mavijuana for medical and vecreational purposes:

Jawary 19, 2021: 2021 CONG US HR 369, To provide for the rescheduling
of murijuana into schedule ITU of the Contcollsd Substances Act”, Janvary 27,
2023: "Z02L COWG US HR 610." Id.;

Janvary 17, 20zi: 2021 CONG US HR 394, To pronibit the Seccetary of
Veterans Affaics from deanying a veteran benefits administered by the Secretavy
by reason of the veteran participatiog in a State-approved wmacijuana program,
and foc other purposes", January 21, 2021: 2021 CONG US HR 430". Id.;

February 4, 2021: "20Z1 CONG €3 S5 253, o expand roessacen on the
cannabidiol and marihuana, and for other purposes’, Marcin 2%, 2022: 2021 CONG
US & 253", July 21, 2022: "2021 QONG US HR 8454, July 26, 2022: 2021 -CWG US
UR 86454", July 27, 2022: 2021 COWG US HR R4S54", and Movember 16, 2022: Y2021
CONG HR 84547, Id.s

Macch 5, 2020 "TA0ZL CONG US [o amend the Lmmigcation and
Nationality Act to provide that m y possession, and disteibution may
not be considered for detemminations of whethar a pecson is a person of gnod

29
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wral chacacter, and for otier purposes.”

Harch 11, 2021: '2021 CONG US HRES 226, cecognizing that the United
States has a moral obligation to meat its foundational promise of guaranteed
justice for all.';

March 18, 2021: "2021 CONG US HR 2058, 1"' craate o safe harbor for
insurers engaging in the business of insuvrance in comection with a cannabis-
related legitimate business, and [or other pqroovv', Marcn 18, 2021: 2021
CONG 1S S ! Apcil 27, 2023: M2023 CONG US HR 2984", Aoril 27, 2023: '2023
CouG Us >

: { "20z1 CONG US MR 1995, To create protections for
financia 5 that provide financial sc_wu_w to cannabis~-related
legitimate businesses and service providers for such businesses, and for other
purposes'’’y, Macch 23, 2021: “?021 CON” Us s 910", April 19, 2021: ''2021 COXG JS

1998", April 20, 2021: "’2(‘7 NG US HR l}‘b , April 26, 2023: "2“'“ COMG US
S 1323, Apx.i 26, 2023; V2023 QONG US iR 25917, Septeaber ZO 202 : 2023 CONG

ey . -~ I

i g e Py oy ¥ 3 T e
Us = .-ul) Septemba 2023: V2023 CONG US S 2860

April 15, 20 "2021 CONG US R 2388, To allow veterans to use,
PoSsess, of  Loansport medical macljuaca amd to aiscuss the use of wmedical
mari _juam with a physician of the Departiment of Veter -ans Affairs as authorized
by a ..;«ti., or Indian u:wn., and ftor other .)Jr,)o;:_s. h. April 15, -2021: 2021
ConG U3 S 118""' f\pml 18, 2023: 2023 CGONG US HR 20827 April 19, 2023: ''2023

CONG lJ:» 1234%, TId.;

: s 1o ensure that cuertain entreprensurial

ser \/iCc_S of:' Ehe Small wss Administration are made available to

tad legitimate r;uolmsseg and service providers, and for other
2 ’

April L9, 2021: 2021 US ‘R 2652
deva l.)p;n t usir

cannabi w-:. la

[REPOE2S . ;

April 15, 2021: '2 CONG  HR To ~riminalize camabis
L b2 A
astablish an Eguitable Licens

Aorll 20, Z02i: 2071 ConG ous iR 27‘!.2,
peograms of tihe Small Cm, nass Administeation are
ralated legitimate businesses and sarvice -)rc.\/l.li“:CS
Novenbe s 17, 2022 V2021 CONG US S 513L.'

April 22, 2021: '2021 CONG US HR h2 Secor A.(ras.- Iz
rignts of aduits whose use of wmacijuana 1'; aba or Toivel L

5% v dy' tr

April 20, 20233 "2023 CONG US MR 2772 D'.;

Aucil 27, 2021: '2021 (I.JNG US & 1382, To reguire uta':a. )m' of
certain records, and for other surposas.'y April 28, 2000 52 S R
2864 April 27, 2023: V2023 ¢ “4&: ':> HR 29305

April 29, 2021: "2021 CONG US § 1436, To direct the Secretary of Healtn
and  Human S’E\/l-l._: to enter into a 10-year arrangenent witn the HNational
Academy oi Sciszinces to conduct amndd update E::iexmially a stwly on the effacts of
Stata Lomllzed martguann programs, and for otner purposes.''; May 7, 2021:
2021 CONG US R . Id.




May 11, 2021: 2021 CONG US HR 3105, To limit the apuhcatlon of Federal
Lo the r!1:,u.1uu ion and consumption of marihuana, and other puiposes.”

May 13, 2021: "2021 CONG US MR 3212, To provide that an individual who
marijuana in complience with State law may not be deaisd occupancy of
rally assisted housing, and for other purposes.';

May 28, 2021: "2021 CONG US HR 35617, To decriminalize and descaedule
cannabis, to provide for reinvestient in certain porsons adversely iwpacted by
the War on Drugs, to peovide for expungement of certain canna bis offenses, and
for other purpeses. s Macch 24, 2022: 2021 CON5 US WR 351775 April 1 2022:
"2021 CONG US HR 36173 Aprcil 4, 2022: ".ZUA CONG US HR 3oii“ Apcl.l 5, 2022:
HZo2l C‘,. CUS % 3517"; July 21, 2022: "2021 CONG US S 4591Y; and September 20,
20 2023 k":)?u Us iR B601Y. Id.;

Hday 25, 2021: "2021 CONG US HR 3601, To authorize physicians and other
haealtls cace a‘n"ovn.rk.x:« oif tihe Depactweat of Veterans Affaics to provide
information cegainding State-approved macijuana programs to veterans, and for

other purpos es .' ;

June 0, du2i: 72020 CNG US noct Lmnts of the
of Frans;n)rra ion, and for othec 17, 2021:
Js 5 20156";

July 19, 2021: Y2021 CONG US 35, To proaibit assistance provided
wder the pro UEE&"I of olock grauts to tas foc temporcary assistance for ready
familics from hoing accessed through twe use of an electronic benzfit transfer
caxd at any store that offers macijuana for sale.';

October 21, 2021: “2021 CONG U5 HR 5657, To amend the Controlled
Substances Act to make marijuana accessible for use by qualified :macijuana
esaavchacs for medical pucposas, and for other purposes.’; April 4, 202Z:
12021 L\A G US HR 505773 April 5, 2022: M2021 CONG U5 HR 5857''; and October 25,
”\}\1:3: LUL:}} ConG US HR 6\/.».. u”o Ldo’

ovamber 15, 2021: 2021 CONG US MR L977 u) 241 c.i tne Con
r

]
cas ,\ c'nu,' ;.din’ mdl’.‘l_]ddua, and for otnzr pucposes.''; and Octot

rale ,(4 :
\Y“J

v a

Secembes 2, 20Z1: 5 HR 6129, o authorize the Attoracy
Ganeral to maike graots to .)Lqm.a ad units of local goveowmmaut to reduce the
financial and administrative L of expunging coovistions for cannabis
offens2s, and for otneir pucposes.'; April 19 123: T202% CONG US HR 25777,
Id.;

Macch 8, 2022: “202i GG U3 H] 8%%i, Tu estaviisn the policy of mw
Departuent of Vnu_mno Affairs on medicinal camabls, and for other purnoses.''

April 7, 202Z2: “2021 COis Us HR 7445, To aumend tne Uniform Code of
Military JUSEL..;‘ to :no:l}.x.y the treatment of sertain controlled substanca
violations, and for othair puacposes.’’s

April 14, 20Zz: Y2021 CONG US iR /‘JL. To establisn a Commissioa on the
Federal Repulation of Camnabis to Study a pcompt cmd plausible patnway to the

10
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Federal re,_qul.dtlou of camnabis, and for other purpoaes. cenpec 1, 20222
2021 L.d GUS S 5166'; Apcil 13, 2023: "2023 CONG US HR 2598“ and July 27,
2023: 404-: CONG US 8 2650". Id.;

June 23, 2022: 2021 CONG US HR 8200, To amend any applicable Federal
law to peowit avc~s:: to comaunity fipvelcx;ment, small business, minority
development, and any other public or private financial capitol sources for
investment in and financing of cannabis~celated legitimate busitmses, ared to
amend tne Securities Exchange Act of 1934 to crea te a safe hacbor for national
securities enchanges w List the securities of issuers that are camnabis-
related legitimate bus inesses.™;

June. 23, 2022: 2021 CONG US R 8197, 7o authorize Departient of
Vaterans Aff :i'-_ health care prO\/l’l“t..: te provide recamiendations and opinions
to veaterans rcegacding pacticipation in State marijuana progeams.’; and March

< .
30, 2023: 3023 CONG US HR 2431, Td.:

July ¢5, 2022: 2021 CUNG US S 4622, Tu
ang television statioas tnat )s.«)Vl(i':.‘ advertisl
legitimate businesses and service providecs for
pucposes. !

Juty 27, 2022; Y2021 CONG US MR 8‘\"0, To amend the Public Health Secvice
Act to provi« de for the desigpation of imstitutions of higher edu ation as
Ceuters of Excellence in Cannabis Pesearch, and for other purposes.'

July 25, : 2021 GONG US TR 8557, To amend Fadecal law to ceeate and
EXOUNTENANE 1—3:1 wmiism and a pm.:er's to patition for expunzewent for low-level
violations of tne Controtled Substances Act as it relates to marijuana, to
Study the impact of expungement issued, aad for other ‘.)m;x).y%. s :

Septamirer 14, 2022: “2021 CONG S HE 35825, o provide author
,mmli cultivators of macijuana aad small manufaskurecs of g cijuana pro
siilp macijuana and marijuana products using thie wall, and Lu othar pur

Novembere 17, 202Z: 20521 GG U8 S 5123, To amend the Controlled
Subﬁtm ces Act to modify the registration cequiremsnts relating to seseacon,
and for other purposas.'

: 2022y V2021 CONG US HR 9077, To incesase the nuaber of
manufacturers re;risterpfi under the Controiled Substances Act to manufasture
cannabisz for TI.EL'H"" research purposes, to authweize aeultn caze provideos
of tie Depacm.l ant of Vetarans to provide cecommandations Lo veterans rapardiog
participation in federally approved connmabis clinical trinls, apd for other
purposas.'’;

Decembar 50, £02%: "Cil CONG US HR 5702, To amend tie internal revenwe
Code of 1936 to allow deductions and cradits relating to exvond Ll'l..['F“ in
conaection with warijuana sales comucted in compliance Jith State law.” 5y and
April 17, 2023: V2023 CONG US MR 2643". Id.;

January 13, 2023: 2023 CONG US HR 363, To amend title 18, Unitad States
Code, witn respect to the sale, purchase, "-m..kn t, receipt, or possession of a

fi rearn or amraunition by a user or H‘é\iLud.L marijuana, and for other pucposes.';
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February 9, 2023: "2023 CONG US S 326, To direct the Secretary of
Veterans Affairs to carry out a study and clinical trials on the effects of
cannabis on certain health outcomes of veterans with chronic pain and post-
traumatic stress disorder, and for other purposes.'; February 14, 2023: 2023
CONG US HR 1003"; and March 23, 2023: 2023 CONG US § 326." 1Id.;

June 5, 2023: 2023 CONG US HR 3829, To streamline the process for
institutions of higher education to research marijuana.';

June 15, 2023: "2023 CONG US HRES 519, Recognizing that the United
States has a moral obligation to meet its foundational promise of guaranteed
justice for all. (2)(A)(iii)."; -

July 27, 2023: "'2023 CONG US HR 5040, To amend the Intelligence Reform
and Terrorism Prevention Act of 2004 to limit the consideration or marijuana
use when making a security clearance or employment suitability determination,
and for other purposes.'; ‘

September 1, 2023: '2023 CONG US HR 5323, To amend title 23, United
States Code, to establish a natural requirement against the use of marijuana
for recreational purposes.';

September 21, 2023: "2023 CONG US S 2909, To provide for congressional
review of rules rescheduling marijuana.';

December 7, 2023: "2023 CONG US HR 6673, To amend the Controlled
Substances Act to provide for a new rule regarding the application of the Act
to marijuana, and for other purposes.'; and

January 11, 2024: '2023 CONG HRES 960, Urging action to increase equity

within cannabis policy and the legal cannabis marketplace.'.

Marijuana now has "eurrently accepted medical use in treatment in the
United States™, "accepted safety for use of the drug or other substance under
medical supervision'" and recreational purposes. To say marijuana has no
"eurrently accepted medical use in treatment 1in the United States', no
"accepted safety for use of the drug or other substance under medical
supervision', or no recreation purposes, is overly broad, vague, and violates
Plaintiff's rights, and the rights of other similarly situated parties not
bafore the Court. The Controlled Substances Act, Schedule I, is
unconstitutional as applied to marijuana, Plaintiff and other similarly
situated parties not before the Court. The classification of Marijuana into a
Schedule I, is life threatening to Plaintiff, and other similarly situated
parties not before the Court. For example, if a person has a life threatening
condition, that only marijuana can keep at bay, that person cannot use the one
drug keeping them alive: marijuana. Another example might include a person who
has seizures all day, has tried every Food, Drug Administration (FDA), approved
drug, and found that none of them work, but marijuana, that person will suffer
from seizures all day because that person cannot use the one thing keeping
their seizures at bay: marijuana. Another example might include a person who
has a condition that causes loss of appetite, but marijuana helps that person
Lo eat, that person will lose weight because he or she can't use the one drug
helping them eat: marijuana. Plaintiff is suffering from chronic back pain and
depression, and he can't use marijuana, the one thing that helps relieve the




pain he feels and helps break him out of depression, with no side effects.
Marijuana can also help combat against the use of other potentially dangerous
drugs. For example, Defendant Martuscello III has put out memos warning
against the use of synthetic marijuana, which he alleges has caused
hospitalizations and even death. The Defendants Merrick B. Garland, Attorney
-General of the United States, Anne Milgram, Administrator of the Drug
Enforcement Administration, and Dr. Robert Califf, Commissioner of the Food,
Drug Administration, who are mentioned and/or designated within the Controlled
~ Substances Act, with the authority to, own their own, schedule, re- or
deschedule any drug or other substances, have known, or reasonably should have
known, that for the past fifteen (15) years or less, that every State in the
United States, excluding Wyoming, the District of Columbia, Tribal, Guam,
Puerto Rico, Virgin Islands and Northern Mariana Islands, have all enacted laws
allowing the use of marijuana for medical treatment and recreationmal purposes,
but have refused to decriminalize and deschedule or remove marijuana from a
schedule I. Meanwhile, Defendants classify Fentanyl as a schedule II, a lower
level schedule than marijuana, and it's responsible fore thousands of deaths
~ each year, and Defendants who have the authority to schedule re- or deschedule
any drug, own their own, have refused to re-schedule that drug too. Even if
Defendants, on their own, descheduled a drug like marijuana, their process
takes years of delay. Defendants are bias towards the descheduling of
marijuana for medical and recreational purposes. Defendants scheduling of
marijuana into a schedule I, is life-or-death threatening to Plaintiff's
health, and other similarly situated parties's health not before the Court.
Defendants classification of marijuana into a schedule I has caused Plaintiff
past and present pain and suffering, and will continue to cause him pain and
suffering, as well as other similarly situated parties not before the Court.
The Defendants's classification of marijuana into a schedule I, is negligent,
or grossly negligent, is an intentional infliction of mental, emotional
distress,. upon Plaintiff and other similarly situated parties not before the
Court, has caused Plaintiff and other similarly situated parties not before the
Court, mental, emotional damages, is a deliberate indifference to Plaintiff's
ard other similarly situated parties's not before the Court, medical needs,
denies Plaintiff and other similarly situated parties not before the Court, the
right to chose his or their own path of medical treatment, is cruel and unusual
punishment, violates substantive due process rights, violates due process
rights, vioclates equal protection rights, and is a failure to protect.

V. STATEMENT OF CLAIM(S)

State briefly and concisely the constitutional and/or statutory basis
for each claim you seek to assert and identify the defendant(s) against whom
each claim is' asserted. - Commonly asserted claims include: excessive force;
failure to protect; deliberate indifference to medical needs; unconstitutional
" conditions of confinement; denial of due’process in a disciplinary or other
proceeding; denial of equal protection; retaliation for exercise of a First
Amendment right; and interference with exercise of religion. Legal argument
and case citations are not required. Use additional sheets of paper if
necessary.

FIRST CLAIM

The Defendants's Garland's, Milgram's and Califf's, classification of
marijuana as a schedule I controlled substance that "...has no accepted medical
use in treatment in the United States”, “...a lack of accepted safety for use
of the drug or other substance under medical supervision", or no recreational




purposes, is: (1) so overbroad and vague as to sweep within its prohibitions
constitutionally protected conduct, chills protected conduct; and (2) is
unconstitutional as applied to marijuana, Plaintiff and other similarly
situated parties not before the Court, and violates Plaintiff's rights, and
other similarly situated parties's rights not before the Court, under the First
Amendment of the United States Constitution; and Deferndants's Martuscello
III's, Sullivan's and Dill's refusal to develop and promulgate «rules,
directives and policies and procedures, that comply with the CCA of New York
allowing the use of marijuana for medical and recreational purposes, violates
Plaintiff's rights, and other similarly situated parties's rights not before
the Court, under the First Amendment of the United States Constitution.

SECOND CLAIM

The Defendants's Garland's, Milgram's and Califf's, classification of
marijuana as a schedule I controlled substance that ''...has no accepted medical
use in treatment in the United States', '"...a lack of accepted safety for use
of the drug or other substance under medical supervision', or no recreational
purposes, is unmconstitutional as applied to marijuana, Plaintiff and other
similarly situated parties not before the Court, and violates Plaintiff's
rights, and other similarly situated parties's rights not before the Court, to
remain free of cruel and unusual punishment, a deliberate indifference to his
or their medical needs, is a denial of the right to chose his or their own path
of medical treatment, and is a failurs to protect, under the Eighth Amendment
of the United States Constitution; and Defendants's Martuscello III's,
Sullivan's and Dill's, refusal to develop and promulgate rules, directives and
policies and procedures, that comply with the CCA of New York, allowing the use
of marijuana for medical and recreational purposes, violates Plaintiff's
rights, and other similarly situated parties's rights not before the Court, to
remain free of cruel and unusual punishment, a deliberate indifference to his
or their medical needs, is a denial of the right to chose his or their own path
of medical treatment, and is a failure to protect, in violation of the Eighth
Amendment of the United States Constitution.

THIRD CLAIM

Defendants's Garland's, Milgram's and Califf's, classification of
marijuana intoc a schedule I controlled substance that '"...has no accepted
medical use in treatment in the United States', "...a lack of accepted safety
for use of the drug or other substance undér medical supervision', or no
recreational purposes, is: (1) so overbroad and vague as to sweep within its
prohibitions constitutionally protected conduct, chills protected conduct; and
(2) is unconstitutional as applied to marijuana, Plaintiff and other similarly
situated parties not before the Court, and violates Plaintiff's rights, and
other similarly situated parties's rights not before the Court, under the
Substantive Due Process, the Due Process and Equal Protection Clauses of the

Fifth and Fourteenth Amendments of the United States Constitution.
FOURTH CLAIM
Defendants's Garland's, Milgram's, Califf's, Martuscello III's,
Sullivan's and Dill's, actions or inactions, violate Plaintiff's rights, and

other similarly situated parties's rights not before the Court, under the New
York Compassicniate Case Act, Public Health Law § 3360.

14

6l




FIFTH CLAIM ' .

Defendants's Garland's, Milgram's, Califf's, Martuscello Iil's,
Sullivan's and Dill's, actions or inactions -are causing Plaintiff and other
similarly situated parties not before the Court, mental, emotional damages.

SIXTH CLAIM

Defendants's Garland's, Milgram's, Califf's, Martuscello III's
Sullivan's and Dill's, actions or inactions, are an intentional infliction of
mental, emotional distress, upon Plaintiff and other similarly situated parties
not before the Court.

SEVENTH CLAIM

Defendants's . Garland's, Milgram's, Califf's, Martuscello - III's,
Sullivan's and Dill's, actions or inactions, are negligent, or grossly
negligent, and violates the rights of Plaintiff and other similarly situated
parties not before the Court.

VI. RELIEF REQUESTED

State briefly what relief you are seeking in this case.

WHEREFORE, Plaintiff respectfully regiests that this Court grénts:

A. Declaratory relief;

B. A preliminary and permanent injunction enjoining the Defendants
Garland, Milgram and Califf, from classifying marijuana as a.  schedule I
controlled substance, and to compel them to decriminalize and deschedule
marijuana for medical and recreational purposes, allowing Plaintiff and other-
similarly situated parties not before the Court, to use marijuana for medical
and recreational purposes; and a preliminary and permanent injunction enjoining
Defendants Martuscello III, Sullivan and Dill, from denying Plaintiff and cther
similarly situated parties not before the Court, marijuana for medical and
recreational purposes, and to compel them to develop and promulgate rules,
directives and policies and procedures, that comply with the New York State
CCA, allowing for the use of marijuana for medical and recreational purposes;

C. A temporary restraining order enjoining Defendants Garland, Milgram
and Califf, during the pendency of this action, from classifying marijuana as a
schedule I controlled substance, and compel them to decriminalize and
deschedule marijuana for medical and recreational purposes, allowing Plaintiff
and other similarly situated parties not before the Court, to use marijuana for
medical and recreational purposes; and a temporary restraining order enjoining
Defendants Martuscello III, Sullivan and Dill, during the pendency of this
action, from denying Plaintiff and other similarly situated parties not before
the Court, the use of marijuana for medical -and recreational purposes, and to
compel them toc develop and promulgate rules, directives and policies and
procedures, that comply with the New York State CCA, allowing for the use of
marijuana for medical and recreational purposes; :




D. An award of compensatory damages in the amount of $50,000,000.00
dollars, for past, present and/or future pain and suffering, and mental,.
emotional' damages; '

E. An award of punitive damages in the amount of $50,000,000.00
dollars, for past, present and/or future pain and suffering, and mental,
emotional damages;

F. An award of the costs and fees associated with this action;

G. An award of attorney fees; and
H. Any other further relief as this Court'méy deem just and propoer.

I declare under the penalty of perjury, pursuant to 28 U.S.C. § 1746,
‘and the laws of the United States, the foregoing is true and correct. :

Executed: March 21, 2024
Stormville, New York

- Green Haven Correctional Facility
594 Rte. 216, P.0. Bex 4000
Stormville, N.Y. 12582-0010
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MICHAEL JOSHUA HENDERSON,
Plaintiff,

9:24-CV-0228
(MAD/ML)

MERRICK B. GARLAND, et al.,

Defendants.

APPEARANCES:

MICHAEL JOSHUA HENDERSON
Plaintiff, Pro Se

06-A-5461

Green Haven Correctional Facility

P.O. Box 4000
Stormville, NY 12582

MAE A DAGOSTINO
United States District Judge
DECISION AND ORDER

INTRODUCTION

The Clerk has sent to the Court for review an amended complaint subfnitted by pro se
plaintiff Michael Joshua Henderson asserting claims pursuant to 42 U.S.C. § 1983 ("Section
1983"), together with a motion for injunctive relief, an application to proceed in forma |
pauperis, four requests related to these submissions, a motion to amend the amended
complaint and a proposed second amended complaint. Dkt. No. 1 ("Compl."); Dkt. No. 2

("Motion for Injunctive Relief'); Dkt. No. 4 ("IFP Application"); Dkt. No. 6 ("Letter Request
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Related to the IFP Application"); Dkt. No. 9 ("Letter Request Related to Pleading Exhibits");
Dkt. No. 10 ("Motion for a Three-Judge Panel Review"); Dkt. No. 11 ("Withdrawal Letter");
|l Dkt. No. 12 ("Motion to Amend"); Dkt. No. 12-1 ("SAC")." Plaintiff, who is incarcerated at
Green Haven Correctional Facility, has not paid the filing fee for this actlon
I‘I. IFP APPLICATION

l"28 U.S.C. § 1915 permits an indigent litigant to commence an action in a federal court
\_Nithout prepayment of the filing fee that would ordinarily be charged." Cash v. B'ernstein, No.
09-CV-1922, 2010 WL 5185047, at *1 (S.D.N.Y. Oct. 26, 2010).? "Although an indigent,
incarcerated individual need not prepay the filing fee at the time of filing, he must™ *.
SUbse‘euentIy pay the fee, to the extent he is able to do so, through periodic withdrawals from
his inmate accounts.” Id;;'(citing 28 U.S.C. § 1915(b) and Harris v. City of New York, 607
F.3d 18, 21-(2d Cir. 2010)).

Upon review, the Court finds that plaintiff has submitted a completed and signed IFP
1| Application (Dkt. No. 4) which is properly certified and demonstrates economic need. See 28
U.S.C. § 1915(a)(2). Plaintiff has also filed the inmate authorization form required in:this

District. :Dkt. No. 5. Accordingly, plaintiffs IFP Application is granted, and his Letter Request

' By Order entered on February 20, 2024 this action was administratively closed based on plaintiff's
fallure to comply with the filing fee requirement. Dkt No. 3. Thereafter, plaintiff filed the IFP Application and
- inmate authorization form required in this District, and the Clerk was directed to reopen this action and restore it
to the Court's active docket. See Dkt. Nos. 4, 5, 7.

2 Section 1915(g) prohibits a prisoner from proceeding in forma pauperis where,-absent a showing-o,f
“imminent danger of serious physical injury," a prisoner has filed three or more actions or appeals that were
subsequently dismissed as frivolous, malicious, or failing to state a claim upon which relief may be granted. 28
U.S.C.'§ 1915(g). Based upon the Court's review of plaintiff's litigation history on the Federal Judiciary's Public
Access to Court Electronic Records ("PACER") Service, it does not appear that plaintiff has accumulated three
strikes for purposes of 28 U.S.C. § 1915(g). R '
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Related to the IFP Application is denied as unnecessary.®-

ll.  MOTION TO AMEND
A. . Relevant Legal Standard
- Rule 15(a) of the Federal Rules of Civil Procedure allows a party to amend its pleading
"once as a matter of course within: (A) 21 days after serving it, or (B) if the bleading ié one to
whiéh a responsive pleading is required, 21 days after service of a responsive pleading or 21
days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.": Fed.'R. Civ.
P. 15(a)(1). "In all other cases, a party may amend its pleading only with the opposing party's
written consent or the court's leave], and] [t]he court should freely give leave when justice so
requires." Fed. R. Civ. P. 15(a).
~ The Second Circuit has stated that "[t]his permissive standard is consistent with our-
strong preference for resolviﬁg disputes on the merits." Williams v. Citigroup Inc., 659 F. 3d
208, 212-13 (2d Cir. 2011) (citation omitted). Leave to amend should be given "absent
evidence of undue delay, bad faith or dilatory motive on the part of the movant, undue
prejudice to the opposing party, or futility." Monahan.v. N.Y.C. Dep't of Corr., 214 F.3d 275,
283 (2d Cir. 2000); see also Couloute v. Ryncarz, No. 11-CV-5986, 2012 WL 541089, at *3
(S.D.N.Y. Feb. 17, 2012) (quoting Monahan, 214 F.3d at 283).
The decision to grant or deny a motion to amend is committed to the sound discretion
of the trial court and the court's decision is not subject to review on appeal except for ébuse

of discretion. Nettis v. Levitt, 241 F.3d 186, 192 (2d Cir. 2001).

3 Plaintiff's letter sought an order directing officials at his facility to certify his IFP Application. Dkt. No. 6.

3
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B. Analysis

As néted in plaintiffs Motion to Amend, the proposed second amended complaint is
virtually identical to the amended complaint, except that the proposed second amended
includes a few new allegations in further support of plaintiff's claims. Compare Am. Compl.
with SAC. Alfhough the neW allegations in the propoéed second amehded com_biéint doA not
aiter, in ény respect, the nature of plaintiff's claims, or the theory of wrongdoing, and the
proposed second amended complaint does not include any new claims based on any new
allegations, for the sake of expediency, plaintiff's motion is granted, and his proposed seéond
amended complaint is accepted as the operative pleading in this case. The Clerk is directed
to update the docket accordingly.

IV. REMAINING REQUESTS

_ Plaintiff's three remaining requests relate to the pleadings in the case. See Dkt. Nos.
9 10, 11. The first request asks that the Court consider the exhibits attached to the or‘iginal
complain.t-'as part of its review of the amended complaint. See Dkt. No. 9. That request is
granfed. :

Plaintiff also requested that the Court order this case to be reviewed by a three-judge
panel. Dkt. No. 10. However, he thereafter moved to withdraw this request without
prejudice. Dkt. No. 11. Accordingly, plaintiffs motion for an order to have this case heard by
a three-judge panel is deemed withdrawn, and his letter request is granted in this regard.»
The Cburt will add only that no basis exists for empaneling a three-judge.panel in a_civil rights
action such as plaintiff's. See 28 U.S.C. § 2284(a) (limiting the imposition of a three-judge .

panel to situations "required by Act of Congress, or when an action is filed challenging the
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constitutionality of the apportionment of congressional districts or the apportionment of any
statewide legislative body"); Blaurock v. Kansas, No. 12-3066, 2012 WL 6681876, at *1 (D.
Kan. Dec. 21, 2012) (rejecting plaintiff's request for a three-judge panel to review the
allegations in his 42 U.S.C. § 1983 complaint and explainving that three-judge panels 6nly are
convened under 28 U.S.C. § 2284, when specifically authorized by an Act of Congress, or
when a party challenges the constitutionality of the apportionment of congressional districts
or statewide legislative bodies). |
V. SUFFICIENCY OF THE SECOND AMENDED COMPLAINT
- A. Governing Legal Standard

Section 1915(e) directs that, when a plaintiff seeks to proceed in forma pauperis, *(2) .-
.. the court shall dismiss the case at any time if the court determines that — . . . (B) the action
... (i) is frivolous or malicious; (ii) fails to state a claim on which relief may be granted; or (iii)
seeks monetary relief against a defendant who is immune from such relief.” 28 US.C. §

1915(e)(2)(B).* Thus, even if a plaintiff meets the financial criteria to commence an action in

forma pauperis, it is the court's responsibility to deter'mine whether the plaintiff rhéy properly

maintain the complaint that he filed in this District before the court may permit the plaintiff to
proceed with this action in forma pauperis. Sée id.

Likewise, under 28 U.S.C. § 1915A, a court must review any "complaint in a civil action
in which a prisoner seeks redress from a governmental entity or officér or employee of a
governmental entity" and must "identify cognizable claims or dismiss the complaint, or any

portion of the complaint, if the complaint . . . is frivolous, malicious, or fails to state a claim

4. To determine whether an action is frivolous, a court must look to see whether the complaint "lacks an
arguable basis either in law or in fact." Neitzke v. Williams, 490 U.S. 319, 325 (1989).




Case 9:24-cv-00228-MAD-ML Document 13 Filed 04/10/24 Page 6 of 19

upon which relief may be granted; or . . . seeks monetary relief from a defendant who is
i‘mmune from such relief." 28 U.S.C. § 1915A; see also Carr v. Dvorin, 171 F.3d 115, 116 (2d
Cir. 1999) (per curiam) (Section 1915A applies to all actions brought by prisoners against
government officials even when plaintiff paid the filing fee); Abbas v. Dixon, 480 F.3d 636,
639 (2d Cir. 2007) (stating that both sections 1915 and 1915A are available to evaluate
prisoner pro se complaints). |

In reviewing a pro se complaint, the court has a duty to show liberality toward pro se
litigants, see Nance v. Kelly, 912 F.2d 605, 606 (2d Cir. 1990) (per curiam), and should
exercise "extreme caution . . . in ordering sua sponte dismissal of a pro se complaint before
the adverse party has been served and both parties (but particularly the plaintiff) have had an '
bpportunity to respond." Anderson v. Coughlin, 700 F.2d 37, 41 (2d Cir. 1983) (internal
citations omitted). Therefore, a court should not dismiss a complaint if the plaintiff has stated
"enough facts to state a claim to relief that is plausible on its face." Bell Atl. Corp. v.
fwomb/y, 550 U.S. 544, 570 (2007). "A claim has facial» plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is
I.iablefor the misconduct alleged." Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (citing _
Twombly, 550 U.S. at 556). Although the Court should construe the factual allegations in the
light most favorable to the plaintiff, "the ;enet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal cbnélusions." Id: "Threadbare
recitals -of the elements of a cause of action, supported by mere conclusory statements, do. -
not suffice." Id. (citing. Twombly, 550 U.S. at 555). "[Wi]here the well-pleaded facts -do not
permit the court to infer more than the mere possibility of misconduct, the complaint has
alleged—but it has not 'show[n]'-'that the pleader is entitled to relief.“" Id. at 679 (quoting

6

61
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Fed. R. Civ. P. 8(a)(2)). Ruvle 8 "demands more than an unadorned, the-defendant-
unlawfully-harmed-me accusation." Igbal, 556 U.S. at 678 (citing Twombly, 550 U.S. at 555).
Thus, a pleading that only "tenders naked assertions devoid of further factual enhancement"
will not suffice. /d. (internal quotation marks and alterations omitted).

B.. Summary of the Second Amended Complaint

Plaintiff asserts allegations of wrongdoing arising out of restrictions imposed by the

federal government and the New York State Department of Corrections and Community

Supervision ("DOCCS") relative to medical marijuéna. See generally SAC. The following

facts are set forth as alleged by plaintiff in his second amended complaint.®

Plaintiff "suffers from 'chronic back pain' due to an injury he received as a child[,] which
resulted in a crushed vertebra" and other ailments. SAC at 3. Plaintiff "also suffers from
chronic depression" and "Cannabis Use Disdrder, Moderate." Id. "Plaintiff has anxiety and
trouble sleeping[ ] due to his cqnditions.” Id. Plaintiff "has tried to treat" his conditions with
medications and physical therapy, but the medications prescribed to him do not "work" and
have caused him to experience side effects. /d. Prior to plaintiff's incarceration;»he "used
marijuana . . . to treat his chronic back pain and depression, which he has found helps
significantly with his conditions, with no side effects." /d.

In 2014, New York "enacted the Compassionate Care Act (CCA) . . . under Public
Health Law § 3360," which allows certain classes of individuals to obtain prescriptions for,
and use, medical marijuana. SAC at 3. Plaintiff "would like to become a certified patiént

under the Compassionate Care Act . .. so he can use medical maﬁjuana to treat his medical

5 As noted above, the Court has also considered the exhibits attached to the original complaint‘ as part
of its sufficiency review herein.
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énd mental health conditions." /d. However, defendants DOCCS Commissioner Martuscello,

Office of Mental Health ("OMH") Commissioner Sullivan, and Central New York Psychiatric

Center ("CNYPC") Executive Director Dill "have refused to permit plaintiff to become a

certified patient for the use of medical marijuanal[.]" /d. These officials have also "refused to
develop and promulgate[,]" for incarcerated individuals, "rules, directives and policies and
procedures| ] that comply with the CCA[]" but have "enacted directives and policies and
procedures[ ] that comply with the CCA . . . for parolees[.]" /d. at4.

"Under Federal law and the Controlled Substances Act (CSA), 21 U.S.C. § 812(c),
marijuana is a Schedule | controlled substance[.]" SAC at 4. However, "nearly every state,".
including New York, has "enacted legislation permitting the use of medical marijuanal.]" /d.

Plaintiff believes that the Controlled Substances Act "is unconstitutional as applied to
marijuana, plaintiff and other similarly situated parties not before the Court." SAC at12.
Plaintiff further believes that the refusal to grant him access to marijuana "for medical and
recreational purposes" violates his rights, and the rights of similarly situated individuals.. /d. at
14.

In-addition to the aforementioned officials, plaintiff names the following individuals as
defendants: (1) United States Attorney General Merrick Garland; (2) United States Drug - -
Enfor‘ceme‘nt Administrator Anne Milgram; and (3) United States Food and Drug -
Administration Commissioner Robert Califf. SAC at 1-2.

Liberally construed, the complaint asserts the following claims against the named
defendants: (1) First Amendment free speech, free exercise, and retaliation claims; (2) Eighth
Amendment medical indifference and failure-to-protect claims; (3) Fourteenth Amendment

due process claims; (4) Fourteenth Amendment equal protection claims; and (4) related state

8
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law claims.

. Plaintiff seeks money damages and injunctive relief. SAC at 16-17. For a complete
statement of plaintiff's claims, reference is made to the second amended complaint.

C. Analysis
Plaintiff asserts claims pursuant to Section 1983, which establishes a cause oanction
for "the deprivation of any rights, privileges, or immunities secured by the Constitution and
laws' of the United States." German v. Fed. Home Loan Mortg. Corp., 885 F. Supp. 537, 573
(S.D.N.Y. 1995) (citing Wilder v. Virginia Hosp. Ass'n, 496 U.S. 498, 508 (1990) (quoting 42
U.S.C. § 1983)) (footnote omitted). "Section 1983 itself creates no substantive rights, [but] . ..
. only a procedure for redress for the deprivation of rights established elsewhere." Sykes v.
James, 13 F.3d 515, 519 (2d Cir. 1993) (citation omitted).
1. Subject Matter Jurisdiction

. A court's jurisdiction to hear challenges to the consti_tutionality of a statute is limited to
an actual case or controversy. See U.S. Const,, art. [, § 2;: Golden v. Zwickler, 394 U.S.
103, 110 (1968) ("No federal court, whether this court or a district court, has ‘jurisdiction to.
pronounce any statute, either of a state or of the United States, void, because irreconcilable
with the Constitution except as it is called upon to adjudge the legal rights of litigants in actual
controversies.' Liverpool, N. Y. & P. S. S. Co. v. Commissioners, 113 U.S. 33, 39, 5 S.Ct.
352, 28 L.Ed. 899 (1885)."). "The doctrine of standing gives meaning to these constifutional
limits, . . . by requiring a plaintiff to allege[ ] such a personal stake in the outcome of the
Il controversy as to warrant his invocation of federal-court jurisdiction and to justify exercise of
the court's remedial powers on his behalf[.]" Knife Rts., Inc. v. Vance, 802 F.3d 377, 383 (2d

Cir. 2015) (internal quotation marks and citations omitted). "To establish Article 1il standing,

9

7%




Case 9:24-cv-00228-MAD-ML Document 13 Filed 04/10/24 Page 10 of 19

then, a plaintiff must show '(1) an injury in fact, (2) a sufficient causal connection between the

injury and the conduct complained of, and (3) a likel[ihood] that the injury will be redressed by
a favorable decision." /d. (quoting Susan B. Anthony List v. Driehaus, 373 U.S. 149, 157
(2014)).

As an initial matter, insofar as plaintiff seeks to chéllenge the constitutionality of the
Controlled Substances Act, there are two legal hurdles to his claims that he cannot
overcome. First, the Controlled Substances Act is a criminal statute, and no private right of
action exists for a plaintiff to bring a civil suit for violations of the CSA. See, e.g., Welch v.
Atmore Cmty. Hosp., 704 Fed. App'x 813, 816 (11th Cir. 2017) ("[N]o part of the [Controlled ..
Substances] Act provides a private remedy or contains a 'specific statutory grant' of
jurisdiction for private litigants, such as Welch, to bring civil claims."); Durr v. Strickland,.602
F.3d 788, 789 (6th Cir. 2010) (affirming the district court's conclusion that the plaintiff was not
entitled to declaratory relief under the Cohtrolled Substances Act because it provides no .-
private right of action); see also Zink v. Lombardi, 783 F.3d 1089, 1113 (8th Cir. 2015) ("[The
plaintiffs] acknowledge, however, that there is no private right of action Qnder federal law to |
enforce these alleged violations [of the Controlled Substances Act]."); Ruggles v. Ige,
16-CV-0304, 2017 WL 427498, at *4 (D. Haw. Jan. 31, 2017) (dismissing Section 1983
claims based on alleged violations of the Controlled Substances Act and collecting similar
cases). |

Second, insofgr as the second amended complaint alleges that the Controlled
Substances Act infringes on one or more of plaintiffs constitutional rights, the pleading fails to
allege, for standing purposes, any facts whichv plausibly suggest that plaintiff has suffered or:
is immediately likely to suffer an injury in fact as a result of enforcement of the statute. See

10
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Knife Rights, Inc., 802 F.3d at 383 (discussing the requirements for Article Ill standing, and
noting that "in the context of pre-enforcement challenges to criminal statutes, imminent injury
can be established by plausible allegations that a plaintiff inten[ds] to engage in a course of
conduct arguably affected with a constitutional interest, but proscribed by ... statute, and

there exists a credible threat of prosecution thereunder" (internal quotation marks and citation

omitted)); Adam v. Barr, No. 18-CV-2106, 2019 WL 1426991, at *2-3 (S.D.N.Y. Mar. 29,

2019) (dismissing civil rights complaint brought by pro se plaintiff alleging that enforcement of
the CSA violates his rights under the Religious Freedom Restoration Act, the Free Exercise
Clause of the First Amendment, and the Equal Protection Clause of the Fifth and Fourteenth
Amendments, finding that the plaintiff did not have standing to bring a pre-enforcement -
challenge for declaratory and injunctive relief because the pleading failed to credibly allege
thatthe plaintiff had a concrete intent to violate the law or a credible fear of prosecution for
doing so), affd, 792 F. App'x 20 (2d Cir. 2019). Indeed, as was the case with the plaintiff in
Adam v. Barr, this Court has no basis to plausibly infer from the allegations in the second
amended complaint that plaintiff is able to obtain marijuana, intends to use it in a way that
would trigger punishment under the CSA, and has a Iegi-timate fear of prosecution by one or
more of the named defendants for such conduct-. See 2019 WL 1426991, at *2-3.

Accordingly, insofar as the second amended complaint raises any claims related to the
‘Controlled Substances Act, those claims are dismissed pursuant to Rule 12(b)(1) of the
Federal Rules of Civil Procedure for lack of subject matter jurisdiction.

2. Remaining Section 1983 Claims
Insofar as the second amended complaint asserts Section 1983 claims against

defendants Martuscello, Sullivan, and Dill based on these officials "refus[ing] to permit plaintiff

11




Case 9:24-cv-00228-MAD-ML Document 13 Filed 04/10/24 Page 12 of 19

to become a certified patient for the use of medical marijuana" and/or "refus[ing] to d:avelop
and promulgate[,]" for incarcerated individuals, "rules, directives and policies and procedures|
] tha’; comply with the CCAL,]" plaintiff does not, as a threshold matter, have a fundamental
right to use marijuana. See, e.g., Elansari v. Ragazzo, No. 21-1192, 2021 WL 2069957 (3d
Cir. May 24, 2021) ("[T]he ability to access medical'marijuana is not a right secured by the
Constitution or the laws of the United States."); Raich v. Gonzales, 500 F.3d 850, 866 (9th
Cir. 2007) (no fundamental right to use marijuana prescribed by a physician to alleviate paih). :
Furthermore, as an incarcerated individual, plaintiff does not have a constitutional right to the
medication of his choosing, and the second amended complaint is devoid of allegations which
plausibly suggest that he has been denied medical treatment for his identifi_ed conditions by
any DOCCS medical professionals. See Harris v. Lake County Jail, No. 11-CV-6209, 2012
WL 1355732, *4-5* (N.D. Cal. Apr. 18, 2012) (plaintiff failed to state a deliberate indifference
claimbased on the denfal of medical marijuana because there is no constitutional right to -
demand jail officials provide plaintiff with medicine of his choosing, including medical
marijuana); Barber v. Med. Dep't, No. 20-CV-693, 2020 WL 6134188, at *2 (M.D. Fla. Oct.:
19, 2020) ("Barber . . . fails to plausibly allege Miller's decision to deny him medical marijuana,
was a substantial departure from accepted medical standards. . . . While Plaintiff alleges- ;
Defendant Miller failed to give him his preferred course of action, he does not state Miller.
outright denied him treatment for his glaucoma. Nor does Barber allege tha;t any medical
provider has ever prescribed him marijuana to treat his glaucoma. And the Florida
Constitution does not require Defendant Miller fo treat Barber's glaucom‘a with marijuana.

Because Plaintiff has no constitutional right to demand the medicine of his.choosing, his
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Fourteenth Amendment claim must fail.").? In addition, incarcerated individuals are not
members of a protected class for purposes of an equal protection claim, and plaintiff, as an
incarcerated individual, is not similarly situated to parolees. See, e.g., Chaney v. Koupash,
No. 04-CV-0126 (LEK/DRH), 2008 WL 5423419, at *20 (N.D.N.Y. Dec. 30, 2008) ("In order to.
establish an equal protection violation, the plaintiffs must show that they were treated
differently-than other people in similar circumstances and must establish that such unéqual
treatment was the result of intentional and purposeful discrimination."); Smith v Wildermuth,
No. 9:11-CV-0241 (TJM/TWD), 2015 WL 403108, at *11 (N.D.N.Y. Jan. 29, 2015) ("Prisoners
do not comprise a suspect or quasi-suspect class for Equal Protection purposes.” (collecting
cases)), Asusta v. Daniels, No. 22-CV-1947, 2023 WL 1110660, at *2 (D. Nev. Jan.-30, 2023)
‘ ("In-the interest of judicial efficiency, | note that Asusta, a.s a prisoner, is not similarly situated
to individuals who are on parole. The allegation that prisoners and parolees are treated
differently does not support a colorable equal protection claim because prisoners and
parolees are not similarly situated.").

A Simply. put, the second amended complaint fails to adequately allege t‘hat de'ﬁying
plaintiff access to medical marijuana violates any of his constitutional rights. The Court would
édd only that more than thirty-five years ago, the Supreme Court expressly held that "when a

prison regulation impinges on inmates' constitutional rights, the regulation is valid if it is

reasonably related to legitimate penological interests." Turner v. Safley, 482 u.s. 78, 89

(1987). The Turner Court further identified the following four factors that should be

considered in evaluating the reasonableness of a challenged prison regulation: "(i) whether

& The second amended complaint is also devoid of ailegations which plausibly suggest that pla}ntiff has
ever been prescribed medical marijuana by a physician.
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fhere is a valid, rational connection between the prison regulation and the legitimate

| governmental interest put forward to justify it; (ii) whether there are alternative means of
exercising the right in question that remain open to prison inmates; (iii) whether
accommodation of the asserted constitutional right will have an unreasonable impact upon
guards and other inmates, and upon the allocation of prison resources generally; and (iv)

whether there are reasonable alternatives available to the prison authorities." Covino v.

Patrissi, 967 F.2d 73, 78-79 (2d Cir. 1992) (citing Turner, 482 U.S. at 8'9-90). Moreover,

"[t]he burden is upon the prisoner to show that a challenged prison regulation is
unreasonable." /d.

Setting aside plaintiff's failure to adequately plead that he has a constitutional right to
use.marijuana for any reason, the Court has little trouble concluding that prohibiting inmates
from possessing marijuana is rationally related to legitimate penological interests in security,
safety, and maintaining order. See, e.g., Silva v. Bacon, No. 19-CV-619, 2020 WL 4754950,
at *10 (W.D. Wash. May 12, 2020) ("The Court has no difficulty concluding, based on the
r-ecord before it, that Defendants have a legitimate penological interest in preventing the
introduction of marijuana into KCCF whether it be in plant form or in the form of THC pills,
Plaintiff's suggested alternative. Allowing mind-altering substances to potentially circulate in
the facility would unquestionably create safety and security issues."), report and
recommendation adopted as modified by 2020 WL 4747875 (W.D. Wash. Aug. 17, 2020),
affd, No. 21-35937, 2022 WL 2340801 (QtH Cir. June 29, 2022); Harris v. Lake County, No.
15-CV-3117, 2016 WL 107488, *4 (N.D. Cal. Jan. 11, 2016) (dismissing First Amendment -
Free Exercise Clause claim for failure to state a claim as "it is beyond question that -
correctional institutions have a legitimate penological interest in regulating marijuana‘as a

14
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controlled substance, an illicit drug, and/or as contraband in their facilities").

- Accordingly, plaintiffs Section 1983 claims based on the refusal to allow him to access
and-use marijuana are dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C. §
1915A(b) for failure to state a claim upon which relief may be granted.

3. State Law Claims

Where a district court has dismissed all claims over which it has original jurisdiction, it
may decline to exercise supplemental jurisdiction overany remaining stéte law claims‘. See
28 U.S.C. § 1367(c)(3). Although "[t]he decision is a discretionary one, . . . [tlhe Second
Circuit has instructed [that] 'if [all] federal clafms are dismissed before trial . . . the state
claims should be dismissed as well." Allen v. Cnty. of Cayuga, No. 9:17-CV-0018
(MAD/TWD), 2018 WL 11469532, at *14 (N.D.N.Y. June 25, 2018) (quoting Castellano v. Bd.
of Tr., 937 F.2d 752, 758 (2d Cir. 1991)), report and recommendation adopted, 2018 WL
11469516 (N.D.N.Y. Aug. 13, 2018).

In light of the dismissal of the federal claims asserted in the second amended -
complaint, the Court declines to exercise supplemental jurisdiction over any intended state
Iaw claims and therefore dismisses those claims without prejudice to refiling in the

appropriate state court.

D. Nature of the Dismissal
The Second Circuit has held that a district court "should not dismiss [a pro se plaintiff's
complaint] without granting leave to amend at least once when a liberal reading of the

complaint gives any indication that a valid claim might be stated." Gomez v. USAA Fed. Sav.

\ .
Bank, 171 F.3d 794, 795 (2d Cir. 1999) (internal quotation omitted). Although the second
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amended complaint does not necessarily indicate that plaintiff might be able to state a valid

claim, the Court will nonetheless give him an opportunity to present a proposed amended
complaint.

Any amended complaint submitted by plaintiff in response to this Decision and Order
must set forth a short and plain statement of the facts he relies on in support of his claim that
specific individuals named as defendants in that pleading engaged in acts of misconduct or
wrongdoing which violated his constitutional rights. Plaintiff's amended complaint, which shall
supersede and replace in its entirety the original complaint, must be a complete pleading
which sets forth all of the claims that plaintiff wants this Court to consider as a basis for
awarding reliéf herein.

Plaintiff is advised that his failure to file an amended complaint within thirty (30) days
of the filing date of this Decision and Order will result in dismissal of this action without
brejudice without further Order of the Court. |
V.  MOTION FOR INJUNCTIVE RELIEF

~ In light of the dismissal of the second amended complaint, and all claims asserted .

therein, plaintiff's Motion for Injunctive Relief is denied.

Vil.  CONCLUSION
WHEREFORE, it is hereby
ORDERED that plaintiff's IFP Application (Dkt. No. 4) is GRANTED.” The Clerk shall

provide the superintendent of the facility, designated by plaintiff as his current location, with a

7 Plaintiff should note that although his IFP Application has been granted, he will still be requwed to pay
fees that-he may incur in this action, including copying: and/or witness fees.

16
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copy of plaintiff's authorization form (Dkt. No. 5), and notify the official that this action has
been filed and that plaintiff is required to pay the entire statutory filing fee of $350.00.pursuant 4
to 28 U.S.C. § 1915; and it is further

ORDERED that the Clerk shall provide a copy of plaintiff's authorization form (Dkt. No.
5) to the Financial Deputy of the Clerk's Office; and it is further

ORDERED that plaintiff's Letter Request Related to the IFP Application.(Dkt. No. 6) is
DENIED as unnecessary; and it is further

ORDERED that plaintiff's Motion to Amend (Dkt. No. 12) is GRANTED as set forth

above and the second amended complaint (Dkt. No. 12-1) is éccepted as the operative -

plea'ding. The Clerk is directed to docket the proposed second amended complaint (Dkt. No.

12-1) as the second amended complaint; and it is further
.. ORDERED that plaintiffs Letter Request Related to Pleading Exhibits (Dkt. No. 9) is

GRANTED as.set forth above; and it is further

ORDERED that plaintiffs Withdrawal Letter (Dkt. No. 11) is GRANTED and his Motion
for a Three-Judge Panel Review (Dkt. No. 10) is DENIED as set forth above; and it is further

ORDERED that plaintiff's Section 1983 claims related io the Controlled Substances
Act are dismissed pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure for lack
of subject matter jurisdiction; and it is further

ORDERED that all remaining Section 1983 claims in the second aménded complaint
are DISMISSED without prejudice pursuant to 28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C. §
1915A(b) for failure to state a claim upon which relief may be granted; and it is further

ORDERED that the Court declines to exercise supplemental jurisdiction over piaintiff‘s
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state law claims, which are DISMISSED without prejudice to refiling in the appropriate state

court; and it is further

ORDERED that plaintiff's Motion for Injunctive Relief (Dkt. No. 2) is DENIED as set

forth above; and it is further

ORDERED that if plaintiff wishes to proceed with this action he must file an amended
complaint .as set forth above within thirty (30) days of the filing date of this Decision and
Order; and it is further

ORDERED that upon the filing of an amended complaint as directed above, the Clerk
shall return the file to this Court for further review; and it is further

ORDERED that in the event plaintiff fails to file a signed amended complaint within
thirty (30) days of the filing date of this Decision and Order, the Clerk shall enter judgment
dismissing this action without prejudice pursuant to 28 U.S.C. § 1915(e)(2)(B) and 28 U.S.C.
§ 1915A(b) due to plaintiff's failure to state a claim upon which relief can be granted and to
éomply with the terms of this Decision and Order, without further order of this Court; and it is
further

ORDERED that all pleadings, motions and other documents relating to this action be-
filed with the Clerk of the United States District Court, Northern District of New York, 7th
Floor, Federal Building, 100 S. Clinton St., Syracuse, New York 13261-7367.: Plaintiff must
comply with any requests by the Clerk's Office for any documents that are necessary to
maintain this action. All parties must comply with Local Rule 7.1 of the Northern District of*
New Yorkin filing motions. All motions will be decided on submitted papers without oral -

argument unless otherwise ordered by the Court. Plaintiff is also required to promptly -
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notify, in writing, the Clerk's Office and all parties or their counsel of any chande in

laintiff's address; his failure to do so may result in the dismissal of this action; and it

is further
ORDERED that the Clerk shall serve a copy of this Decision and Order on plaintiff.
IT IS SO ORDERED.

Dated: April 10, 2024 /% %
Albany, NY /ﬂ >

Mae A. D/Agosting’/
U.S. District Judge




Michael Joshua Henderson
#06A5461

594 Rte. 216, P.0. Box 4000
Stormville, N.Y. 12582-0010

Clerk of the Court '

United States District Court
Northern District of New York:

100 S. Clinton Street, P.0. Box 7367
Syracuse, N.Y. 13261 '

 April 1%, 2024

Re: Henderson v. Garland et al.
24-CV-228 (MAD/ML)

Dear Clerk of the Court:

Enclosed for filing is & Third Amended Complaint. The complaint was
amended to include another defendant Xavier Becerra, of the Department of
Health and Human Services, to add facts and another claim. The additional
Defendant's name was written in the heading and statement of facts, and
included all on page 17 of the amended complaint.

I would also like this Court to consider this letter as a letter motion
to renew, reargue or for reconsideration, under the Federal Rules and Civil
Procedures, Rules 59 and or 60, or other rule, of the claims related to the
Controlled Substances Act. This Court dismissed the claims related to the
Controlled Substances Act for two reasons: (1) it is not the. subject of a
private action; and (2) Plaintiff did not allege that marijuana is readily
available, that he intends to use it and fears prosecution.

However, the Controlled Substances Act is subjected to civil action: for
example Washington v. Barr, 925 F.3d 109 (2019), Nation v. Trump, 818 Fed.Appx.
678 (2020), Olsen v. Holder, 610 F.Supp.2d 985 (2009), and compare them with
U.S. v. Kiffer, 477 F.2d 349 (1973) and United States v. Amalfi, 47 F.4th 114
(2022). These cases speak about the difference between bringing a civil action
against the Controlled Substances Act (CSA), and a criminal proceeding under
the CSA, requiring civil actions to exhaust their administrative remedies, but
not criminal defendants. Plaintiff alleges exceptions to having to exhaust his
administrative rememdies: Defendants bias, and substantial delay of years the
administrative process takes, that the administrative process is inadequate,
and that bacause Plaintiff intends to use marijuana to treat his conditions, if
he did so could be subjected to prosecution and therefore does not have to
exhaust. Secondly, Plaintiff has now included facts that marijuana is
available, he intends to use it, but fears prosecution in his complaint, along
with other allegations, that he mistakenly and inadvertently excluded.
Plaintiff has other civils suits that were or are in summary judgment phase,
and due to being overwhelmed, overlooked the facts he now seeks to included.

I declare under the penalty of perjury, pursuant to 28 U.S.C. § 1746,
and the laws of the United States the foregoing is true and correct.

Executed: April 18, 2024
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Prisoner ID #2 06A5401 :




. Place ef Detent:.on- Green Haven Correctmnal Faclh.ty
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_and sentenced federal prisoner.
Immgratlon .

Promde any other _hames - by whiéh you are- or have been knom .and any'.

‘ other 1d°nt1f1catlon nmbers asaoclated mtn prior penods of 1ncarceration'
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III .

' DEFENDANT(S) INFORMATION ot

Defendan_t No. 1: Merrick. B. Garland ’ :
‘ . .Attormey General of the Unlted States - o
: . - Department of Justice, 950 Pennsylvama Ave. N.w_..,
-/ } Was’ungton, be 20530-0001 ‘

Defendant No. 2: Anné Mllgram

Administrator. of - the Dr:ug Enfor Eement Admmlstratmn

8701 Morrissette Dt...
Sprmgrleld VA 22152-1080

. Defendant No. 3: Dr. Robeit Califf ,- -

' chrmlssmner of the Food and Drua Admm1strat10n
10903 New Hampsh:u:e Ave.
Si’ver: Sprmg, MD 20993

.Defendant No. 4: 'Danlnl F. Martuscello II1

'Gommss:.oner of the: Department of Correctlons and
(.on’aunlty ‘Supervision- L
1220 Washington Avenue, BLu.ldmg 2

Albany, N.Y. 12226 A

Defendar'it' No. 5: Ann Marie T. Sulhvan
E Céommissioner of the Office of v!enl:al Health

" 44 holland Avenue
Albany, N.Y. 12229

Defendant No. 6: Danielle Dill ’
Executive Director of Central New York Psychlatr:lc

Center
Old River Rd. .
b Iarcy, N.Y. 13403

SQQF“QQ. 7, Fac adbitonal Defetanl,
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' u:n" a'id atta_., ed_ vto this’ complal it

o Plamtlff who is. mcarcerated at Green Ha ;'n Cor:r_‘:
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R ,-ch*‘om" dem:ess on - nd'am.‘ety, m‘
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substance use- d1 !y Ychronic pam", Hor as addnd‘ by the

1ed patlent for ‘the. u use of medical |
at -his - mdma], and’ mental health foTe)
, 7§ 3360, . P iintiff wiotild. - Like

. eertid d pat::_ent under t’*ne Conpassmnate Oare Act of NaW York Sf'ate, Pubhc»
Healt:h Law. § "3360," so ‘he can usé medical - ‘marijuana. to ‘treat his medl...al and.
‘méntal - health iconditions. - However, Defendants Daniel F. Martuscells III,
. -Comnissioner” of - the Departiient -of Correctwns and Cofunity Supervision
' éDOCCS) Ann Marie T. Sullivan, Commissicner of the Office of Mental Health
OM‘!) and Damelle Dlil Executlve Dlref'tor of the Central New York Psycmal:mr‘ )




- Plaintiff filed a grievance at Clint

Center-(GNYPC), who knew, or reasonable should have known of thé CCA and its

-enactment in the year 2014; have refused to pemmit Plaintiff ‘to become a
certified patient for the use of medical marijuana, and ‘to use medieal .

marijuana to treat his medicdl and mental -health-conditions. - Defendanits have

refused to develop and promulgate - rules, directivés and policies ard

procedures, that comply with the GGA. Défendant Martuscello III, Comnissioner
of DOCCS, has enacted directives and policies and procsdures, that comply with -
_Ehe CCA, ‘bat its ‘enly for- parolees  (See Exhibit 4, Medical Marijuana Use by
Parolees), and not incarceratéd.’ individuals, which Plaintiff alleges violates .
equal protection. Whether a person is- incarcérated or on parvle, they are .

still' under Ehe care, custody and control of .DOCES until their . sentence is
complete.. DOTCS cannot draw a line betwésn paroleés .and Plaintiff, or other
- stmilarly situated parties not bafore the Court. - Defendant 's .inactions deny.
not -only Plaintiff's rights, but other parties rights; who are similarly
" situated, but who are not bsfore the Court, under the.CCA and the United States -
Constitution. .Defendant's inactions are life- threaténing - to other parties, -
© similarly situated,- who are not- before .the Gourk, where, for éxample: if a -
| person-who has a iife threatening eondition: under the-CCA, finds the’orily thing
.keeping his or her condition at bay, is the usé of marijuana, but-becomes.
incarcerated in DOCCS of CRYPC, ot otheir pSychidtric centérs, he or she can no
longer use the "one thing keeping their 'condition at bay: - marijuana.
Deféndant's inactions are negligent, nas caused Plaintiff past and presént pain
and suffering, intentional infliction of mental amotiondl | distress, miental,
emotional damages, is s deliberate -indiffererice to his medical needs, is - -
denying him the right to chose his own .path of medical tréatment, -vielates
equal protections, is.cruel ‘and unusual punishment and a failure.to protect.
inton Gorrectiomal Facility and fully

‘exhausted nis aduinistrative remedies. -

" Under Federal laiw and the Controlled Substances Act (CSA), 21 U.S.C. §
812(c), marijuwana is a Schedule I controlled substance, and has bden that way
since October 27, 1970, since’the Nixon era, the War. on.Dcugs and Just say No:
.movement. “The findings required for a schedule I are as followss "(1) Schedule

I-~. (A) The diug ot other substance has a high potential for abuse. . (B) The
drug or other substance has rio currently acgepted -medical use in treatment in
the United States. (C) There is 'a lack.of accepted safety for use of the drug -
or other substance uhder médical supepvision.".  .Sée 21 U,S.C. §
- 812(L)(L)(AX(BY(C). However, as we all kaow, or reasonably should know, in
this current time, marijuana does have Yeurrently accepted wedical use in
treatment in' the United ‘States", and “acceptsd safety: for use of Ehe drug or
other substance under medical supervision.'. In fact, nearly evedy State,.
excluding Wyoming, in the United States, the District of Columbia and our
Territories, have enacted legislation peritting Ehe use of marijuana for
medical and recreational purpeses, and those Statas or ‘Territories who haven't
enacted . legislation peamitting . the use . of usdical warijuana - or. use of
"marijuana, has this past year in 2023 and this year 2024, passed,. or proposed
‘legislation legalizing the use' of marijuana for tedical or racezational
purposes. -The States, the District of Coldimbia, and Tervitories, of the United.
States,” who have enacted or proposed legislation legalizing marijuana for
madical and recreational purposes, are as follows: ' : T

[Alabana: “AL ST § 20-2a-2, Hedical Use of Cannabis');

Alaska: "AR ST § 17.37.010, Medical Uses of Marijuana'’;




A‘z:l zona: “Aé ST g 3 ~280). Arlzona Medlcal l-larl_]uana ‘Act"’;
c - Arkansa ”AR CONST Amend,” 98 Arkansas Medlcal Marljuana Amendment of -
2016Y; P -

~ Cahtornla' "CA HLIH &S § 113@2_5_ Camaole HGdICdl Use Coamassmnatp
Use Act: of 1996, CA’ HLTH & 8 § 11302 7 l\edlcal Marljuana Prosrqm S

o : wlo ado: "CuI CONST Art. 1‘z § 1&, Medmal Use of ‘Tarljuana for Persons
Suffe ring from Debllltatmg Medlceu Oanaltmns"' S B

‘ Connecl_icul:' "CI‘ ST § 21a-408 ?alhatlve dse of Marljaana
‘Uelawace. “DE SI T I 15 s 43024, The Deiaware Me:hcal Marljuana Act"

B D. C.:' **DC G-O’ i 'g 7-—16/1 01 Usa of Manjuana for Mealcal Tceatment"
Flo 1da-i pp ST § 381.98:: N Meclcal Use of ﬁarl_]uana

Georgla~ "GA ST § 45—35—12() Usa of HarJ.JLana for 'I'reatnn'!t or Cancer
: and Glaucoma'; _ \ ‘

ci Hawau* "ﬁI ST 329—12;., Medlval Use of Cannabla ;-

SR Idaho' "I.C. § 73-116; ' Comon Law; ciefense of - necessity, _Dfoposed or
Enactad Leglslatlon' 2023 Idano Houce 8111 .\Io. 370, Ioaho Hedlcal Cannabxs Act

: .1ptr~dz.,ed Macch 24, 2023

. , Ilh.no "'IL ST Q- 410 130 Co mmssmnatm Use of '*{edlcal Cannabls ;
: Prozsram Act’; : : 4

' Indlana. Proposafl or E‘lag.ted Leglslatlon' "202.5 Indlaja ste Bill No..,'
1263, Medlcal MarLJuana, 1ntroduc;d January i1, 023" L _ . '

Iowa: LA ADC 641-154.1 (1241:“.), Medical Camzabldlol Progcan, Propoaed or .

_“'nacted Legisla ation: 2023 Iowa House File No. 442, A bill for an-act ralating
to ma:_ljuana, including - the mnufacmre, delivery, and possession of marijuana,
tihe licensure of retail marijuana, and medical’ ..aunabls, ym\admu fees,
mcludmg pena.LLles, and m«:luc.mg ehectwe date pronsm'}s :

“Ransas: Pco; sed or Enavtod L\_nslauon. ’7u23 Kansaa o‘.ruu_ Bill No.
"135, reatlng the medical dannabis regulation act to regulate the. culleatlon,v '
processing, dlstrlb..xtmn, sale a'vl use of ‘Tlc?.dl\.dl -anrn—*-ola s J.m.r duced bebruary
. 1 20237 ‘ o : _ ,

Kerltuc.cy Proposed or }:.nacted Leb;.sldulon. 2024 l(entucky Houss Bill #o.
90, An Act t:elatlnaz to . tm. rcgulatlon oE ‘cannabis a'\d maklng, ayproprl.atlons

ther:efo*“ .
Louu;mr.a' '..AR S. 40:1046, “herapeutl.., Use of ..a’-:ijua'xa'.'_-' ‘

. Maine: Mk st ‘1' z § - 2333-B, Authouzed poss°351on Dy m'hvrlu:lls', ‘
Prooosed or. e,na\.ted L.eglalatlon- AUA.; Maine Senate - Paper” Ho. 714, An Act to .
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remove ALL Marl Juana—ralated Pro»nsmns from the Mame Crlmmal Code - and .
Expunge ALl Convictious Irvolving Marijuana; (LD1789), introduced April 25,
2023, Maine Senate Papér No. 734, 2023 ME S.P. 734 (NS), An Act to Create. the
Mame Medical . Gahnabis . Adwsory Gbmlsswn and Med1ca1 Cannabls Alternatwe«»

Health BOo.rd’ (L01819)"

, Mar,lland' "D GRIM 1AW § 5-601, Pos=,essz.on or admmlstemnfr controlléd _
dangerOUa substam.e co'nmon la.l defense-medlcal ne‘,essmy" - T

Massachusatts- "MA ST 941 Medical Use of Manjuana

Mlchlgan.. ”MI ST 333, 26423, Mlcmgan Medlcal Marl JLana Act"

: anesota.' N ST § “152., Drugs' Co-xtrolled Substancas 'Inerapeutxc .
Research Act, lodlcal Cannab1 s"a ‘ :

“Slss1ssz.pp1. "‘1S CONST § 288. 1, Medical Harz._]uaqa, PLoposed or Enacted
’ LeblblaC‘LOn“ 5 ST § 4 1-—'79-139, Prohibited acts and panalties;  indictments for -

trafficking; Mississippi Wledlcal uannabls ‘Act non-applicable, MS ST'§ 41-29- "~

: 136, CBD °olut10n, Harpm: Grag.e s La;z, ...bfflmnat1v= and complete deFense for
pOSSPaSlOﬂ of. marl_]uana ’ :

Mtssourl. 40 CONST Act. 14 §1, nght to access medlca] mar:._]uana

T Montana. T ST 50-’;6-201 Use of Marljuana ‘for Debilitating Medlcal' _
OQndltanS Proposed or u,nacted Leglslatlon' T S’I’ 16-12-5_01 Medical .

Mariji uana

Vem:asLa TAF flrmatlve defense to possessmn of . Marl_]uana, prescnbea‘

o~

-medical marijuana, NE ST § 28-467, Prosecution for unlawful. possession of . -

marijuana; defense, restrictions on cartain actions, NE ST § 28-454, Medical -
Cannabidiol Pilot Study; Universily of Nébraska. apd .lHebraska ‘Medicine;
_.authority to produr*e or possess cannamdlol patient; ellomlnty Proposed or .
"Enacted Legislation: 2023 HE L.Bs 22 {NS),/ derrmmallze use and possession of
. marijuana, introduced January 5, 2023, 2023 NE L.B. 634 ("b), Adopt - the
' _Cannabls Oontrol Act and the Cannabls Connctlon Clean Slate Act";

Nevadas: "NV ST T. 40 Chapte« 453". Medlcal Lse of Mam_]uana, Promc‘ad

-or Enacted Legislation:: 2023 NV AJT.R. 8 (NQ), TITLE: Urges the Congress of the
United. States ‘to de.schnduln marijuana aa' 8 sc hefluTe T cm.trolled smstancc.

- (BDR R-ols)“

New ”.arrxosmre' '?NH, ST § 125-%, Us2 of Cannabis Ffor .Therapeutis
. M ’. . - - M . - .

B Purposes Co S s

. Hew Jerspy- "NJ ST 2& 6% ~im, Shar‘t title; Jake Homig Compassionate [se
Medical x.,a‘mablc !\.t 3 L . T ' s

New Maxico: ’i'-17~1 ST". 6—25-1 Lynn and Erm Compassmnatc. Use Act"
Ne.u Yoriu: GY PJ*: rL.A\LT"l § 2360, Cqupassmnatc Care Act, Medical Use of. i

Marij J_uana

- A

North Carslina: mewa £ Enacted Legislation: 2023 NG S.B. 346 (NS),
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Macijuana Justice and reinvestment Act. 'An Act to Legalize and regulate the '
sale, pussassion, and use of cannabis in North-Carolina™;. . oo

" .North Dakotd: “§D ST 19~24.1-01, tiedical l"(la'r.ijt_lana“’;
Ohio: "0H ST § 3795.01, Medical Marijuana® =

L ‘jOkléhcir'-za: : "OI{ ST T. 63§ 42732, Medlcal 'Marijua_né“érﬁ Patient Prd'ﬁectioﬁ o
- . Oregoriz’ "OR ADC 333-008-0010, I*_l,édical'--Mé‘riju'arja, Proposed or. »Enac‘iedv
.- Legislation: 2023 OR H.B: 3567 (NS), Relating to marijusna for medical use;
- preseribing an effective date’; ' S ST L

Pennsylvania: "PA ST 35 P.S. § 10231.102; Medical Marijusna Act'y

Rhode Tsland: "R ST § 21-28.6-1, The. Bdward O. Hawkins and: Thomas C.
later Medical Marijuana Act™; - :

. South Carolina: "'SC 5T § 44-53-650, Director to obtain and distribute’
. Marijuana'’; L S ; o : ' o

. Scuth Dakota: "SD CONST Art. 30, Marijuana and Hemp, Proposed or Enacted
Legisiation: 2024 SD H.B. 1024 (NS), An Act to require that an application for
‘medical marijuana . registry identification card include a .potice and
ackonwledgment of federal law’ vegarding Firzarms and the lawful uss. of ‘a
controlled substance, SD ST § 34-20G-1, Medical Cannabis"; S

. ... Tennessse: ‘Admissibility of Evidence, TN ‘ST §.24-7-103, Personal .
statement regarding use of marijuana made to medical personnzl, Proposed or
‘Fnacted Legislation: 2023 TN S.B. 1829 (18), TITLE: Health Care - As
" introduced, enacts the 'Madical Autonomy Related to Cannabis Act', 2023-TH S.B.
‘168 (NS), TITLE: Controlled Substances - As introduced, enacts the 'Fres All
- Cannabis for Temriesséans Act'; astablishes a regulatory . structure for the
-cultivation, processing, and retail sale of marijuana and marijuana products in
this state to e administered by the department of agricultura™; '

- Texas: MIX HEALTH & S° § 481.111, FExemptions", Proposed -or. Enacted
- Legislation: 2023 TX H.B. 3620 (NS), TITLE: Relating to repealing certain
offenses and removing ceoctain regulations relating to.marijuena, :carnabis,
cannabinoids, - and paraphernalia, 2023.7TK #.B. 1341 (8S), TITLE: Relating to
repealing certain offenses and removing csrtain regulations relating to the -
cultivation, manufacture, delivery and possession of marihuana and cannabis®;-

Utah: "WT ST § 4-4la,. Cantabis Production Tstablishments and
Pharmacies'’; S L

Vemwont: "VI ST'T. 7.§ 831, Cannabis'
8.

Virginia: "VA ST § 18.2-251.1, Possession or distribution or marijuana

for medical puwpeses permitted”, Proposed or Enacted Legislation: 2024 VA S.B.
448 (NS), TITLE miabis coptrols ratail macket; penalties®; .

‘Washinton: "WA ST 69.51A.005, Medizal Cannabis";




West Viiginia: Propdsed or Enacted Legislation: 2024 WV H.B. 4747 (NS),

ITTLE: removing marijuana as a. tested substance froin .sCreening requireients",

Y2024 WU H.B. 4873 ﬂms), TITLE: Relating to legalizing cannabis. production,
Sales and adult comsunption'; - - T S

: Wisconsin: Proposed or Enacted Legisiation: ‘2023 WI S.B. 486 (NS),
TITLE: legalizing the possession of marijuana; medical marijusna; -regulating
. the productiorn;. prozessing; and sale or marijuana; expunging or redésignating’
past convictions . for marijuana-related. crifes;. .equity grants; making an
appropriation; and providing a penalty, - introdiced October- 9, 2023", 2023 WI
A.B. 506 (NS), TITLE: legalizing to possessionjof marijuana; medical marijuana;
regulating to “production, processing, and sale or ‘marijuana; expunging or
redesignating past convictions For marijuana-related crimes; _equity grants;

‘@axing an appropriation; and providing penaley''s
Wycaing : flo legal marijuana;

R . Tribals "FL ST § 385.212, Povers.
. Office of Medical Marijuana Use'; :

‘and duties of the Departieqt of Health;

. Guan: "'GU ST T. 10, The Joaquin (xc) Cohcepcioﬁ'II Compassionate Use Act
of 2013%; - : R , o S

Puerto Rico: Proposed or Enscted Legislation: *'2021 Puerto Rico Laws At
15 (H.B. 152) ‘'Act to Provide for the Safety, Development, and Research of
Cannabis 'fo:\ ‘lllmnovation and the Applicable Rules and Limitations' (MEDICAL
CAMMARTS ACT)'': :

Vigin Islands: "VI ST T. 19 § 774a, Medicinal Carinabis™; and -

Northern Mariana- Islands: “"FL ST 385,212, Powers and dutiss of the
Department of Health; Office of Medical Marijuana Use®. .

United -States Congress has- even been atten pting to pass legislation to

legalize marijuana for .medical and recreational purposes:

- January 19, 2021: *'2021 CONG 'US R 365, To provide for the reéq:hédulirg
of marijuana ‘into schedule ITI of -the Controlled- Substances Act', January 27,
2023: 2021 CQOIG US HR 610." Id.; :

Janvacy 17, 202i: 2021 CONG US HR 394, To prohibit the Secretary of
Veterans Affairs from denying a veteran benefits adininistered by the Secretacy
by reason of the veteran participatiag in a State-aporovad marijusna program,
and for’other. purposes™, January 21, 2021: "'2021- CONG US HR 430". Id.; :

_ February 4, 2021: "202i CONG US S 253, To expand’ ressarch on the
cannabidiol and marihuana, and for other purposes® y March 25, 2022: "2021 CONG
US S 253", July 21, 2022: "'2021 CONG US HR 8454, July 26, 2022: "2071-GONG US
. HR 8454", ‘July 27, 2022: 2021 CONG US HR 8454", and iWovember 16, 2022: “2021
CCONG HR 8454, Id.: : o - S

Macch 5, 20217 "20Z1 CONG US HR 1514, To aménd the Immigration and

Hationality At to provide that marijuana use,- possession, -and distribution may
not be considered for determinations of whethar a person is a person of 200d
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-moral character, and for other purposes.'

March 11, 2021: "2021 CONG US HRES 226, recognizing that the United -
States has 2 moral .obligation to meest its foundational promise of guarantéed
justice for all.%; B o R '
- March- 18, -2021:-"2021 CONG US HR 2058, To create =z safe harbor for
insurers engaging in the business of instratice in cénnsction with a. cannabis-
related legitimate business, and for other -purposes": March 18, 2021: "2021 : -
CONG US S 8§62, April 27, 2023: 2023 GONG.US HR 2984", April 27, 2023: “2023
. March 18, 2021: "202t",CONG US HR 1996, To create -protectiors for
financial ‘institutions that provide financial services: to cannabis-related-
legitimate businssses ard secvice providers for such businesses, and for other
purposes'; March 23, 2021: 2021 OONG US S 910", April-19,.2021: "2021 GOHG US
- HR 1996", April 20, 2021: 2021 CONG US HR 1996", April 26, 2023: 2023 CONG US
|+ 51323, April 26, 2023: “2023 CONG US HR.2591", September 20, 2023: 2023 CONG .
US & 2860%, September 28, 2023: "'2023 CONG'US S 2850"; .. - . . o
' April 15, .2021: "2021 CONG US #R..2588, To allow veterans to .use,
possess, or rrzansport medical marijuana ‘and to discuss  the use of - medical "
[farijuana with a physician of the Department of Veterans Affairs as authorized:
‘by a State or .Indian Tribe, and for ql,:her'pucposes;"? April 15, -2021: 2021
GING-US S 1183"; April 18, 2023:-"'2023 CONG US R 2682"; April 19, 2023: 2023
GONG US -S 1204°, Id.; L L T

_April 19, 2021: "2021 US HR 2652, To ensure. that certain entrepreneurial
- development. services of. the Small Business Adwministration are -made available te
cannabis-related legitimate- businesses .and service providers, and for other
purposes.’’; - T S .
., April 19, 2021: 2020 CONG HR--2849, To decriminalize canmnabis to
- establish an Equitable Licensing.'; .= - = R : T

-0 April 20, 202i: 2021 CONG "US. HR 2712, To. ensuré that. certain 1loan
programs -of the Small- Business Administration -are made available® to zacnabis-
related legitimate businessés and service providecs, and for othey. purposss.',
Novembar 17,- 2022: "'2021 CONG US S 513L."; - e ' '

_April 22, 2021: 2021 CORG US HR 2830, To protect the Second Améndment
rignts of adults whose .use of marijuana is peomitied by State or Toibal law.",.
April 20, 2023: "2023.CONG US HR 2772". 1d.; ' C ) - :

_ Ap£il 27, 2021: "'2021 CORG .US 5 1380, Tc require automatic seédling of
certain -records, and-for other purposes."; April I8, 20G2i: 2021 CONG US HR -
2864°"; April 27, 2023: 2023 CONG US MR 2930"; o '

. April 29, 2021: 2021 CONG US S 1456, To direct the Secretary of Healtn
‘and Human Services to enter into a 10-year arrangenent with the National
Academy of Sciences to conduct and update biennially a study on the affects of
state lepalized marijuana programs,. and for other purposes.t; May 7, 2021:
"'2021_ CONG US &R 3043". Id. ' ' ' o '




May 11, 2021: 2021 CONG US HR 3105, To Limit the application of Federal
laws to the distribution and consumption of marihuana, and other purposes.';

“May 13, 2021: "2021 CONG US HR 3212, To provide that an individual who
uses marijuana in compliance with State law may not be deni=d occipancy of
federally assisted housing, and for other purposes.’; S

- May 28, 2021: "'2021 CONG US .HR 3517, To decriminalizé and deschedule
cannabis, to°provide for'reinvestment in certain persons.adverseliy impacted by
the War on Drugs, to provide for expungement of certain cannabis. offenses, and
for other purposes.”; HMacch 24, 2022: 2021 CONG .US-HR 3617 April 1, 2022:
12021 :CONG US HR 3617"; April 4, 2022: 2021 CONG US HR 3617"; April 5, 2022:
V2021 CONG US HR' 3517"; July 21, 2022: "2021 CONZ US S 4591; and September 20,
2023: ''2023 CONG US MR 56017, Id.; = - ' o '

May 28, 2021: "2021 CONG US HR 3601, To authorize puysicians and other
health care providers of the Dspartment of Veterans Affairs to provide
information regarding State-approved. marijuana programs to veterans, and for
other purpouses.’; o ' : D o '

- June 10 ,' 2021: 2021 COMG US 'S 2016 , To -authorize eléments- of the
Department of Transportation, and for othec purposes.'; December 17, 2021: -
12021 CORG US S 2016"_; o " - Ce T o

July 19, 2021: 2021 CONG US HR 4535, To prohibit assistance providéd’ ‘
under the program of block grants.to States for temporary assistance for ready
families from being accéssed through the use of an electronic benzfit transfer
card at any store that offers macijuana for sale.”; SR

. October 21, 2021: Y2021 CONG US HR 5657, To amend ‘the Controlled
‘Substances Act to make marijuana accessible for use by qualified marijuana
researchers for medical purposas, and for other purposes.’’; April 4, 2027¢

2021 CONG US HR 5657"; April 5, 2022: 2021 CONG US HR 5657"; and October: 25,
2023+ 2023 CONG U3 HR 6028.". Id.; : - T ‘

November 15, 2021: "2021 CONG US HR 5977, To aiend the Controlled

Substances Act regarding marijuana, and for other purposes.”; and October 25,
2023: *'2023 CONG US HR 6028", Id.; : ' R o
. becembex 2, 2021: 2021 CONG US HR 6123, To authorize the Attorney
General to maice grants to States and units of iocal government to reduce the
financial and administrative. burden of expunging convictions for cannabis
offenses, and for other purposes.'; April 18, 2023: 72023 CONG Us R -2677".
de; ‘ ' : : A
March 8, 2022: “202i CONG US HR 6991, To establish the policy of tne
Department of Veterans Affairs on medicinal cammabis, and for other purposes.';

April 7, 2022: "2021 COMG . US HR 7445, To amend tne Uniform Code of
Military .Justice to wmodify the treatment of certain controlled substance
violations, anc for otheir pucposes.'; o o,

April 14, 20z2: ¥2021 CONG UGS iR 7513, To establish a Comnissioa on -the
Federal Regulation of Camnabis to Study a prompt and plausible patnway to the
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‘Federal regulation of -“cannabis, and for other purposes.'’; .December 1, 202Z:
2021 CONG US 'S 5166";° Asril 13, -2023: 2023 CONG US HR 2598"; and July 27,
2023: "2023 GONG US.S 2650". 1d.; o T o

- Jund 23,°2022: 2021 CONG US' HR 8200, To amend awy applicable Federal-
“law to peomit - access to. community development y. small business, .ninowvity -
- development, “and any othér public or private Financial zapitol sources for
investment in and financing of cannabis-relsted legitimate businesses, .and to
amend - the Securities Exchange Act of 1934 to create a safe hacbor for natienal -
- securities. exchanges to list the securities of issuers that are cannabis-

related legitimate businesses.';

Jung- 23, 2022: 2021 CONG US HE 8197, To 'author;igzé' Déparmiant" of
Veterans Affadirs health care providers to. provide recommendations- and opiriens:

‘Lo vaterans regarding -participation in State marijuana -programs.”; and March
30, 2023: "'2023 CONG-US HR 2431", Td.; - - o

oo Jduly 26, 2022: "2021 GONG US-S 4622, To &stablish. protections for radio
and " television .stations that provide advertising services. to cannabis~related. .
. legitimate businesses and sexrvice providers for such businesses, and for other .
. purposes.'; o SRS : T T e

.. July 27, 202z: 2021 CONG US iR 3540, To amend the Public- Health Seevice -
Act- to provide fur the desighation of. institutions: of higher education as
Ceriters of Excellence in Cannabis Research, and for other purposes.'; - '

. July 28, 2022: *'2021 CONG US HR 8557, To amend  federal law to creaté and
expungement mechanism apd a process to’ petition For expungemerit for low-level
- Violations of - the Controlled - Substances -Act -as it "relates to marijuani, :to

Study the impact of expungement issued, and for ofher puiposas.’.; S

. September 14, 2092: "2021 CONG US MR 8525, To provide authority for-
simall eultivators of marijuand and small manufacturecs of marijuana products to }
ship macijuana and ‘marijuana products using Che wail, and for other purposés.’;

T i\‘qvc—mber 17, 2022: “2021 oG US 8 5123, To amend the Controlled:
" Substances Act to modify the registratioa requiremsnts relating to reseacch, -
and for other purposas.'’; : : L . R .

- Desémber -22, 2022; '2021 CONG US MR 9672, To. incrsase the number of
manufacturers registered.under. the Controiled Substances Act to inanufacture
-cannabis . for Jegitimate resSearch purposzs,. to authorize, health care providers:
of the Departiaent of Veterans te provide recomnerxlations to veterans ragardiag
participation in fedeirally approved cannabis " ¢linical trials, and for other
purposas.'’; - - , ‘ S ' ' :

: Deceaber 30, 2022: 2021 CONG US HR 2702, T amerd tie intermal Revenua
- Code 'of 1986 to. allow deductiohs and credits relating .to expenditures in

conaection with wmarijuana sales conlucted in compliance with State law.;-and

- April 17, 2023: 2023 CONG US HR 2643". Id.; < o : :

- January 13, 2023:r *2023 CONG US HR 363, To amend title 18, Unitad States
Code, with respect to the sale, purchase, saipment, réceipt, or possession of a
firearm or ammmunition by a user of wedical marijuana, and For other purposes.'
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February 9, 2023: "2023 GONG US § 326, To' direct’ the Sécretary of .
Veterans Affairs to carry out.a study and clinical trials on theé effects of
 canriabis on certain health outcomes of veterans with chronic. paif and’ post-

© traumatic- stidss disorder and for other pirposes.”; February 14, 2023: 12023

'CONG US HR-1003"; and March 23, 12023: 2023 CONG. US 8 326." Id.; "

. June.s, 2073:7"'2023.CONGUS HR 3829, .To- streamliné the process for
- Anstitutions of higher edlcation o reSSECh marijuAna "y . ¢ -

 June. 15, 3023: 2023 CONG -US. HAES 519, Recognising that the United

i_S_‘t'_,at'e_'_s h,aﬁs’,a;mQral'--.bbLi%ations to-meet. its ; foundal:idti_a]; promise 'of ‘guacanteed . T

" Justice for all. )MGED)."s

: Jy 27, 2023: "2023CONG US HR5040, Té “amend, ‘the’ ,Iﬁ'tzeliig.éﬁceAR.'éfonﬂ ‘

and" Terrorisi Prevention Act of 2004 .to limit the consideératien. 'or marijuana o

use when making a-security cleararice’ or ‘employment. suitabilify determination,.
and for other ‘purpeses,™; ~ .. - - . T e
. September 1, 2023: "2023 .CONG US HR 5323, To amend title 23, United
States Gode; ‘to-éstablish a-
- for recreational purposes.'; .

. September 21, 2023"2023 CONG ‘U.S:S-f2_909, ."I"o._[':')rov'ide" for ‘congressional
revi of Tulss restheduling marijuana. s | T Lo foF congressional.

S0

. December 7, 2023: “2023°CONG US HR 6673, To amend the Gintroiled

natural requirement- against the usé of marijusha: .. .

SubstaHGéS' Act . to provide for a ' new rule regarding the ‘application of. the-Act . .

. bo.marijuana, and for other purpeses.''; and = -

. Jahuary 11, 2024: '"2023 GONG HRES “960," Uf‘ging'-aétioﬁ..tp .,ipcreéxse equity . -

within cannabis policy and ‘the. legal cannabis ‘marketplace.’.

o Marijuana now has- "currently accepted- medical -use in treatment’ in the

" United States", "accepted saféty for, usé-of- the drug or other substance under . -~

- medical isupervision" and. recréational ‘purposes.  To :say marijuana has “ho
rrently dc d medical -use -in ‘treatment (in the United . States™, no

iccepted”’ safety “for * use, of the’ drug .of other substarice under :medical
supervision', .or' no- recreation purpeses, is ‘overly broad, vague, and violates .
Plaintiff's ‘rights; ‘and “the rigtits of other similarlysituated parties
before, the -Court. ° - The Controlled ‘Substances Act, = Schedule I, is
- uncenstitutional® as. applied to: ‘marijuana, Plaintiff and other™ similarly

_situated parties not before the ‘Court. -“The clagsification of Marijuana into'a
‘Schedule I, ‘is  life threatening 'to Plaintiff, and other similarly situated
parties mot. before'the CGourt, -For example, if a person Has.a life .threatening -
condition, that only marijuana can keep at bay, that parson cannot . use the one"
drug keeping them alive: marijuana. Another example might include a person who -
has seizures all ddy, has tried every Food, Drug Administration (FDA), approved
drug, and found. that nene.of them work, but marijuana, that person will suffer
from seizures. all day becaiuse that person cannot - Usé. the -one ‘thing keeping -
' their seizures at bay: marijuana. Another :example might include a person who
. has a condition.that causes loss of appetite, but marijuana helps that person
‘to’eat, that persoén will lose weight because he or she -can't use the one drug
helping them eat: marijuana. Plaintiff is suffering from chronic back pain and ‘
depression; and he can't use marijuana, the.one thing that helps relieve the

as
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| pain_ he feels and helps break him. out of "depression, with no side effects.
{ Marijuana can also help combat against the use.of other potentially dangerous
drugs. For example, Defendant ‘Martuscello IIT has put out mefmos wariing
‘against the use of synthetic: marijuana, - which he  alleges has caused
hospitalizations and even death. The Defendants Merrick B. Garland, Attorney
-General of the United States, Anne Milgram, -Administrator of the Drug- :
\ Enforcement Administration, and Dr. Robert :Califf, Commissioner of the Foad,
Drug Administrationy who are’ mentioned and/or designated within the Controlled
' Substarices Act, with the authority to, own - their own, schedule, re- or

- deschedule any drug or other substances, have known, or reasonably should have

known, that for the past fifteen (15) years or less, .that ‘every State in the .
United States, - excluding Wyoming, 'the District of Columbia, Tribal, Guam, '
. Puerto Rico, Virgin Islands and Northern Mariana Islands, have.all enacted laws
" allowing the usé of marijuana for medical treatment and recreationhal purposes,
" but have. refused to decriminalize and deschedule or remove marijuana from a
“ schedule I. Meanwhile, Defendants classify Fentanyl as 8 schedule IT, a lower

devel schedule than marijuana, and it's responsible fore thousands of deaths - ' -

- each year, and Defendants who have the authority to schedule re- or deschedule
any. drug, owa their own, have refused to re-schedule that drug too. Even if
Defendants, on their own, descheduled a drug like marijuana, their process
takes years of delay. .Defendants are. bias’ towards the descheduling of .
marijuana for medical -and recreational purposes. Defendants scheduling of
marijuana into a schedule I, is life-or-death threatening to Plaintiff's
“health, and other similarly situated parties's health not before the Court.
Defendants classification of marijuana into a schedule I has caused Plaintiff.
past and present pain and suffering, and will continue to cause him pain and

.- suffering, as well as other similarly situated parties not before the Court.

' The Defendants's classification of marijuara into -a. schedule I, is negligent,
or .grossly . negligent, .is an. intentional infliction -of mental, emotional
‘distressy, upon Plaintiff and 6thet’ similarly situated partiés not before ' the
Court, has caused Plaintiff and other similarly situated parties not before the
‘Court, meéntal, emotional damages, is a deliberate indifference to Plaintiff's

- ard other similarly situated parties's not before ‘the Court, medical needs,

denies Plaintiff and other similarly situated parties not before the Court, the

- . right to chose his or their own path of medical treatment s. 18 cruel and unusual

.- punishment, violates -substantive due process rights, violates due process
. rights, violates equal protection rights, and is a failure to protect. S'Qq'rﬁye 7,

V. . STATEMENT OF CLADM(S)

o State briefly and concisely the constitutional and/or statutory basis
for each claim you seek to assert and identify the defendant(s) against whom
each claim is’ asserted. - Commonly asserted claims include: excessive force;
- failure to protect; deliberate indifference to medical needs; unconstitutional
" conditions of confinement; denial of due -process- in a disciplinary or other-
- proceeding; denial of equal protection; retaliation for exercise of a First -

Amendment right; and interference with exercise of religion. Legal argument -

ind . case citations ‘are not required. Use additional sheets of paper if
necessary. ~ . ‘ : : ,

‘ o T ’ "anb‘%eceffds
The Defendants's Garland's, Milgram's and Califf's; classification of
marijuana as’'a schedule I controlled substanmce that "...has no accepted medical
use in treatment in the United States, "...a lack of accepted safety for use
~ of the drug or other substance under medical. supervision', or no  recreational
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purposes, is: (1) .so overbroad and vague as to, sweep within its prohibitions.
.constitutionally protécted conduct, chills .protected conduct; and - (2) is
unconstitutional as applied to marijuana, . Plaintiff and other similarly .
" situated parties riot 'before ‘the Court, and violdtes.Plaintiff's rights; and
other similarly situated parties's rights not before the Court, under the First
‘Amendment “of the United States’ Constitution; and Defendants's Martuscello. -

IITl's, Sullivan's. and Dill's' refusal to develop and promulgate ' rules,. ..

directives and- policieés -and procedurés, .that comply with the CGA of New York
allowing the use of marijuana for medical and récreational purposes, violatés -

Plaintiff's 'rights, and other similarly situated parties's rights not before. -’

the Court, under the First Amendment of the United States Constitution.

o L A T aBececra’s
The . Defendants's Garland's, Milgram's: and Califf's, .classification of -
marijuana as a schedule I controlled substance that "...has no accepted- medical
use in treatment in the United States”, "...a lack of accepted safety for use
of the drug or othier substance under medical supervision', or no recreational
purposes; is unconstitutional as applied to marijuana, Plaintiff and -other
similarly 'situdted. parties not before the. Court, and violates Plaintiff's
‘rights, and other similarly situated parties's rights not before . the Court, to -
remain free of eruel and unusual punishment, a deliberate indiffererice to his
~or their medical.néeds, i$ d:denial of-the right to chose his or their own path .
-of ‘medical treatment, and is a failure to protect, under the Eighth Ametidment
-of the United States Constitution; and.Deferdants's Martuscello IIT' S, -
Sullivan's and. Dill's; refusal to develop and promulgate rulés, directives and
policies. and procedures, that comply with the CCA of New York, allowing the use
" of. .marijuana. for medical - and- recreatiomal -pukposes,- violates: Plaintiff's
‘rights, and other similarly situated. parties's rights. riot ‘before. the.:Court, to
. remain free of cruel and unusual-punishment, a deliberate indifference .to his
. or their medical needs, is a dénial of the right to chose his or their own path -
of medical -treatment, and is a failure to protect, in violation of the Eighth
- ‘Amendment of the United States Constitution. . S

THIRD . CLAIM . e
L ' R ~ e Lo pans Becerca's
.. Defendants's " Garland's, Milgram's . and Califf's;  classification of
. marijuana into a schedule I controlled: substance that '...has no accepted
medical U$é in treatment in the Unitéd States", "...a lack of accepted sifety
for use of the dfug or other substance. undef medical: supervision',. or. no
‘recreational purposes, is: (1) so overbroad 'and vague as'to sweep -within ‘its
-prohibitions’ constitutionally protected conduct, chills protected conduct; .and.
(2) is unconstitutional as applied to marijuana, Plaintiff and other similarly
situated parties not before the Court, and violates Plaintiff's rights, and
.othér similarly situated parties's rights not before the Court, under the
Substantive Due Process, the Due Process and Equal Protection Clauses of the
Fifth and Fourteenth Amendments of the United States Constitution. - .
FOURTH CLATM . '

. } . awBeceors o
Defendants's ~Garland's,. Milgram's, Califf's,” Martuscello III's,
Sullivan's and Dill's, actions or inactions, violate Plaintiff's rights, and
other similarly situated parties's -rights not before the Court, under the New
York Compassicnate Case Act, Public Health Law § 3360. - : C
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.. Deéfendants's - Garlarid's, -Milgram's, © Califf's, Martuscello III's,.

- Sullivan's and. Dill's, actions™ or inactions -are causing Plaintiff  and :other '
. similarly situated parties not before {the Court, mefital, emotional ‘damages. | ..
- . o ot ' R ST anéz',%@‘_”“?f SR

- . ...-Defendants's  Garland's, . - Milgram's; Califf's; ‘Martuscello. III's ... "
.- Sullivan's.and Dill"s, actions orinactions, .aré an intentional infliction of ...
- -mental, emotional distress, .upon Plaintiff and other 's'im.ilarly'si‘tuated_pafyies' :

not before:the Gourt. y
4 * Defendants's " .Garland's, .- Milgram's, - Califf's, Martuscello - III's, -
_Sullivan's. "and: Dill's, actions .or inactions, are negligent, . or grossly

negligent, ard viglates the rights of Plaintiff and other similarly - situated

parties not before. the Court.
VI. RELIEF REQUESTED =

State briefly what relief you are' s_eekihg in this case. -

"WHEREFORE, Plaintiff fespeétfuily. requests that this Court grants -

. A. . Declaratory relief; -
. . B.. A preliminary and permanent injunction enjoining "the Defendants, Becerrsy, . -
Garland,. Milgram. and Califf, from classifying marijuana..as. a. schedule "I .- '

- contiolled . substance, and to compel them: to decriminalize and deschedule .
ijuand "for medical -and recreational - purposes, alloiing Plaintiff and other -
ly- situated-parties not before the Court, to use marijuana for medigal . .
atiohal purposes; and a -preliminary and pétmanent injunction. enjoining : -
s Martuscéllo ITI, Sullivan and Dill, from denying Plaintiff and gther .
Ly "sitlidted parties not béfore the Court, marijuana for medical and.
5nal putposes, and to compel them. to develop and 'promulgate. rules, - :

o5’ and” poLiciés and” procedires, that, coiply with the New York State
Jowing fer the use of marijuatia for medical and recreational plirposés;

-G A ‘temporary restraining order enjoining Defendants Garland,. Milg‘rém,ﬁ}aaerm,
and Califf, during the pendency of .this action, from classifying marijuana as a - o
schedule. "I contrelled substance,: and- compel -them to decriminalize " and
deschedule’ marijuana for medical and recreational purposes, allowing. Plaintiff
and other similarly situated parties not before the Court, to use marijuana :for .
medical . and recreational purposes; -and a temporary restraining order enjoining.

- Defendants 'Martuscello IIT, Sullivan and Dill, ‘during the pendency of this

-action, from denying Plaintiff and other similarly situated parties not before
the Court, thé use of marijuana for medical -and’ recreational purposes, and to
compel. them to develop and promulgate rules, directives and. policiés and
procedurés,. that comply with the. New York State CCA, .allowing for the use of
_marijuana for medical and recreational ‘purposes; o ' e
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D. An award of compensatofy damages in the amount of $50,000,000.00
dollars, for past, present and/or future pain and suffering, and mental,
emotional damages;

E. An award of punitive damages in the amount of $50,000,000.00
dollars, for past, present and/or future pain and suffering, and mental
emotional damages;

_F. An award of the costs and fees associated with this action;

G. An award of attorney fees; and |
H. Any other further relief as this Court may deem just and proper.

I declare under the penalty of perjury, pursuant to 28 U.S.C. § 1746,
and the laws of the United States, the foregoing is true and correct.

Executed: April 17, 2024
Stormville, New York

Corréctional Facility
Stormville, N.Y. 12582-0010




III. DEFENDANT(S) INFORMATION CONTINUED:

Defendant No. 7: - Xavier Becerra
Department of Health and Human Services
200 Independence Ave., S.W.
Washington, DC 20201

IV. STATEMENT OF FACTS CONTINUED:

Marijuana is readily available throughout DOCCS, the State of New York
and the United States. On June 25, 2011, Plaintiff tested positive for
marijuana, received a misbehavior report and 30 days keeplock. Plaintiff
intends to use marijuana to treat his conditions, but fears prosecution from
the Defendants Garland, Milgram, Califf and Becerra; and plaintiff fears
prosecution from DOCCS Defendant Martuscello III, and his designess, or
officers, and fears further misbehavior reports and years in Special Housing
Unit confinement, for using marijuana to treat his conditions. Plaintiff
alleges marijuana is not, and never was, a controlled substance or the
inclusion of marijuana at the time the CSA was enacted was improper, and even
now it is improper, as it has accepted medical use in treatment. Plaintiff
alleges that the use of marijuana helps relieve his pain and improves his
conditions, and that marijuana is life-saving. Defendants Garland's,
Milgram's, Califf's and Becerra's inclusion of marijuana into the Controlled
Substance Act, and Scheduling marijuana as a schedule I is improper, and they
are bias towards the removal of marijuana from the CSA, and towards the re- or
‘descheduling of marijuana, and their administrative process to re~ or
deschedule marijuana is inadequate and takes years of delay, which will cause
Plaintiff significant harm. Defendants Garland, Milgram, Califf, Becerra,
Martuscello III, Sullivan and Dill, are also violating Plaintiff's personal
autonomy rights or the right to control his own body and to indulge in private,
marijuana which helps his conditions, and his bodily privacy rights, including
ingesting and or smoking marijuana, to treat his bodily and mental conditions.
The Defendants's Garland's, Milgram's, Califf's and Becerra's police power does
not extend so far as to permit the Government to protect Plaintiff against
himself and the use of marijuana to treat his conditions, unless detrimental to
his own health, and marijuana is not detrimental to Plaintiff's health, in fact
it improves his health and conditions, significantly. Plaintiff is apart of a
class: the patient or medical marijuana patient class, and other patients like
him are able to use marijuana to treat their conditions, and Plaintiff should
be permitted the same treatment for his conditions.

V. STATEMENT OF CLAIM(S) CONTINUED:
EIGHTH CLAIM
Defendants Garland, Milgram, Califf, Becerra, Martuscello III, Sullivan
and Dill, are violating Plaintiff's personal autonomy and or bodily privacy

rights under the Fourth and Fourteenth Amendments of the United States
Constitution

I declare under the penalty of perjury, pursuant to 28 U.S.C. § 1746,
and the laws of the United States, the foregoing is Frue and c¢g

Executed: April 17, 2024




UNTTED STATES DISTRICT OOURT
NORTHERN DISTRICT OF NEW YORK

MICHAEL JOSHUA HENDERSOM, - NOTICE OF APPEAL

Plaintiff, 9:24-CV-0228 (MAD/ML)

Ve

Defendants.

Please accept this as my Notice of Appeal from a Decision and Order
rendered by the Honorable Mae A. D'Agostino, dated June 4, 2024, which
dismissed a 42 U.S.C. § 1983 complaint without prejudice pursuant to 28 U.S.C.
§ 1915(e)(2)(B) and 28 U.S.C. § 1915A(b) for failure to state a claim upon
which relief may be granted.

I declare under the penalty of perjury pursuant to 28 USC § 1746, and
the laws of the United States, that the foregoing is true and correct.

Executed: June 13, 2024
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This case is being appealed to this Court after Appellant filed a civil

action pursuant to 42 U.S.C. § 1983, -challenging the Controlled Substances Act
and its scheduling of marijuana as a schedule I, and DOCCS refusal to follow
the CCA of the State of New York which allows use of marijuana for medical
purposes. Upon initial review, the Honoraﬁlé Mae A, D'Agostino dismissed the
complaint for failure to state a claim upon which relief coﬁld_\be granted, on

June 4, 2024. Appellant seeks to appeal the decision, and also seeks a

Patition of Review by this Court.




STATEMENT OF FACTS

Plaintiff~Petitioner-Appellant, is a medical and mental health patient,
- who is &lso incarcerated, with chronic back pain due to an injury he received
| as a .child, which resulted in a crushed vertebra, and chronié. depression, and
cannabis use disorder, moderate. See | Second (SAC) and Thifd (TAC) amended
complaints, at 3. Appellant also has anxiety and trouble sleeping due to his
conditions, and has tried to treat his conditi_éns with medications, f.njections '
and physical therapy, and has found that nothing worked and experiénced side
effects. Id.  Appellant has used marijuana prior to his incarcex‘atiéﬁ, duriﬁg
hisl‘ incarceration, to treét his conditions, which he has foﬁnd relieves hls
pain and is life-saving, with no side effecté. Id.- at 3 and 17. Marijuana is
readily available th?ougﬁout DOCCS, the State of New York and the United

States, and he intends to use it to continue treating his conditions, but fears

prosecution. TId. New York State enacted the Compassionat.e Care Act (CCA) in

the year 2014, under Public Health Law § 3360, which allows Appsllant to become
certified for the use of marijuana to treat his conditions, and he would like
to becoms a cerﬁi-fied medical marijuana patient, but DOCCS Defendants and
ofhers refuse to develop and promulgate rules, directives and policies and
" procedures, that comply with the CCA. ‘1d. at 3-4. DOCCS Defendants also
-'é].lege in their grievance response that "marijuana is a schedule I controlied
substance by the DEA", as the reason for not following the CCA of New York
State, which Appellant mistakeﬁly excluded from his qomp].aint.' In regards to
the CSA, Appellant alleges that in order to be a Schedule I, "[tlhe drug or
other substance has a high potentiall]...has no é.urrently accepted medical use
in treatment in the United States.. .,.[i:]here is a lack of accepted medical
safety for use of the drug or other substance undér medical supervision.". Id.

at 4. Appellant alleges that marijuana is not, and never was, a controlled
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substance, and the inclusion of marijuana at the time the CSA was enacted was
improper, and still is to this day. See, TAC at i7. Appellant alleges in this
current time, merijusna has accepted medical use in treatment in the United
States, in every State excluding Wygﬁt‘mg, all of its Territories and the .
District of Columbia, and Congress has been attempting to pass Bills relatirg
to marijuana and its use for medical and recreational puifposes. See SAC end
TAC at 4-12. Appellant alleges that to say marijuana has no accepted medical
use in treatment [or]...no accepted safety for use of the drug or other
substance under medical supervision"™ or no racreational purposes, is overly
broad, vague and life-threatening. Id. at 12.  Appellant alleges that
Defendants for the past fifteen (15) years have refused to deschedule
marijuana, on their own, while every State has legalized for medical and
recreational purposes. Id. at 13. vAppellant alleges that the administrative
process to deschedule marijuana is inadequate and takes years of delay, the
Defendants are bias towards the descheduling of marijuana, the scheduling of
marijuana as a ‘schedule I is life~or-death threatening, has caused Appellant
past and present pain and suffering, and will contin@ to do so. Id. at 13 and
17.  Appellant also alleges the scheduling of marijuana as a schedule 1
ﬁolates-z his parsonal autonomy and bodily privacy rights, inzluding ingesting,
smoking or eating marijuana to treat his bedily conditions, and the Governments
police powers do not extend so far as to permit them to protect Appellant from
the use of marijuana to treat his conditions. 1Id. at 17. Appellant alleges
that while he is currenmtly incarcerated, he is still a medical and mental
health patient, entitled to the same treatment as other medical Ql'td mental
health patients, and every medical and mental health patient in the United

States is able to use marijuana to treat their conditions or use it for

recreational purposes, except Appellant. TId. Appellant alleged eight causes '
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of action: (1) the scheduling of marijuana as a schedule I, is overly broad,

vague, and unconstitutional as applied to marijuana and Appeilant, in violation
of the First Amendment; (2) the scheduling of marijuana as a schedule I, and
denial of marijuana so Appellant cen treat his medical odndit;ions, is cruel and
.Lmusual gxmi.»‘ammt, a deliberate indifference to his medical needs, a denial of
the right to chose his oum pa*h of medical treatment, and is a failure to
protect, in violation of the Eighth Amendment; (3) the scheduling of marijuana
into a schedule I, is ovarly broad and vague, violates the equal rights of
medical patients, and is unconstitutional as applied to max:ijuana and
Appellant, in violation of the Substantive Due Process, Due Process and Equal
Protection Clauses of the Fifth and Fourteenth Amendments; (4) a violation of
New York State Public Health Law § 3360; (5) mental, emotional damages; (6)
intentionai infliction of mental emotional distress; (7) negligence and gross
negligence; and (8) a violation of personal autohomy and bodily privacy rights,
in violation of the Foucth and Fourteenth Amendments. Id. at 1315, 17.
Appellant seéks declaratory relief, a preliminary and permanent injmctionv, a
temporary restraining order, compensatory damages, punitive damagaes, costs and
fees, attorney fees and other relief. 1d. at 15-16.

The District Court rendered two ﬁeai.sions and Orders, dated April 10,
2024 (District Court [DC Dkt.] 13) and June 4, 2024 (Court of Appeals I[(‘A DKt. ]
'2), regarding the Second and Third Amended Complaints. In the Fﬁxét Decision
and Order, the distfict court .alleged that Appellant failed to state a claim
- upon which relief could be granted, because (1) "the Controlled Substances Act
{s a eriminal statute, and no private right of action exists for a plaintiff to
‘bring a civil suit for violations of the CSA."; (2) "the pleading fails to
allege, for standing purposes, any facts which plausibly suggest that plaintiff
has suffered or is immediately likely to suffer am injury in fact as a result -
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of enforcement of the ‘stat‘:ute..“this Court has no basis 'Jto plausibly infer

from the allegations in the second amended complaint that plaintiff is able to
~obtain marijuana, intends to use it in a way that would trigger punishment
| under the CSA, and has a legitimate fear of pfbsgcution by one or more mamed -
defendants for such conduct.'; (3) "plaintiff does not, as a thresholdi m‘atter,
have a fmdamental right to use marijuana."; (4) ”mcarcerated individuals are
not members of a protected class for purposes of an equal protection claim, and
plaintiff, as an incafcerated individual, is not similarly situated to
parolees.”; and (5) ‘'prohibiting inmates from possessing marijuana is
‘rationally related teo ‘1eg£timat'e penological interests in security, safety', and
mintaini.ng order.".  See DC Dkt. 13, at pgs. 10-15. The District Court
allowed Appellant the opportunity to amend -the complaint. See, DC Dkt. 13, at
15-19.  Appellant filed another amended complaint and a letter motién
requesting to renew, reargue or for reconsideration, pursuant to Rules 59 (to
amend or alter a judgment) and or 60, or other rule, arguing that he
inadvertently and mistakenly excluded some allegations. Seée, TAC and letter
‘motion. The District Court in its second Decision and Order, ruled on
Appellant's letter motion as one fore reconsideration inétead of pursuant to
Rule 59, to amend or alter 'a judgment, and denied his letter motion. See, CA
- Dkt. 2, at"z—a, The District Court held this time, that (1) "[tlo the extent
the third complaint includes c¢lass action aliegations, the Court has yet to
receive a proper motion seeking certification  of a proposed class of
plaintiffs. Furthemmore, it is well settled that a class action carmot be
maintained by a pro se litigant because non-attorneys may not repregent anyone
other than themselves."; (2) "the pleading lacks allegations which plausibly
suggest that if the Controlled Substances Act did not exist, DOCCS would allow
him to possess and use marijuana."; (3) “the Court is once again unable to -




plausibly infer from the allegations in plaintiff's pleading that he has a
c:edible fear of prosecution under the Controlled Substances Act if he is found
; to be in possession of marijuana while in DOCCS cﬁstody, particularly in light
of his allegation that he previously tested positive for marijusna and
received, as his only | punishment, 30 days of keeplock confinement."; (4)
"plaintiff doeé ot have a constitutional right to use marijuana in a. prison
setting, and any restrictions on such use, through enforcement on the
Controlled Substances Act or otherwise, ;are rationally related to legitimate
~ penological interests in security, safety, and maintaining order."; (5)
Appellant's "...allegations that restﬁctions on plaintiff's accéss to
marijuana violate his privaﬁy and personal autonomy rights, the Court can only
plausibly infer from-the allegations in the third amended complaint that the
restrictions on plaintiff's access to marijuana (and ability to use it) are
based on DOCCS regulations prohibiting such access and use.  Indeed, by
plaintiff's own allegations, he was punished, not criminally chafged, as a
result of testing positive for marijuana in 2011, while in DOCCS custody.'; and
(6) "plaintiff does not have a constitutional right to use marijusna, end, in

the -prison' context, there can be no doubt that prohibiting immates from

possession (and using) marijuana is ratiénally related to legitimate

penological interests in security, safety and | maintaining order....Thus,
‘whatever limited right plaintiff may possess in bodily autonomy cannot form a
" basis for invalidating DOCCS regulations that prohibit him from possessing and
using marijuena.”. See, CA Dkt. 2, at 7-10. Appellant filed a Notice of -
Appeal, which was received June 25, 2024. See, CA Dkt. 5. Appellant now seeks

review of his appeal, and now seeks a Petition of Review, as well.




SUMYARY OF TUE ARGUMENT
Appellant properly statas 8 ¢laim upon which relief ceul.d be grmted.

The Appellant prcu@r:ly states a claim upon which velief could be
granted, wheret. (1‘)' the Controlled Substances Act 1s subjected to aA‘pﬂvam _
civil action: See, for example: Washington v. Barr, 925 F.3d 109 (2019), Nation |
ve Trum, 818 Fed. Appx. 678 (2020), Olsen v. Holder, 610 F.Supp.2d 985 (2009),
‘and compare them with U.S. v. Kiffer, 477 F.2d 349 (1973) and United States v.
Amal€i, 47 F.ith 116 (2022). These cases spesk shout the difference betueen a
civil actioh or criminal procesding, reguiving civil actions to exhaust under
the CSA, hefore seeking review by this Court. Appellam: however alleges
exceptions to the exhauistion process of the CSA: (a) Appellant is not subjected
“to the erhaustion wrequiremsnt of the CSA because, as a prisaner,, is only
requirved to exhauat his ci.éims under the Prisonet’s Litigation Reform Act, 42
M;S.C; § 1997a, and has fully exhausted his claimsy (b) t’hf:!- MEendanta under
the CSA e bias towards the 'dascheduling of marijuana; the procedures under
the GSA for erhaustion are inmadequats, | and takes years 'of_ delay, vhich will |
subject Appellant to fumther pain and mffefmgﬁ and (¢) hecause Appeliant
B intends to use marijumna to ‘Erfeat his conditions, he ‘could be subjected bo
criminal prosecution, and therefore is ymh&ﬂéﬁ from exhausting under the CSA
bafore sesking review by this Cdurt; (2) the pleading properly al“ieges,-—, for
_standing purposes, facts which plausibly suggest that he has .s’ufférad or is
inmediately likely to suffer an injury in fact ss 8 rasult of enforcement of
the CSA, whare: (&) appallant elleges he "hse used marijuane prior to his
incarcerstion, durfng his incarceration; to treat his conditions, vhich he has
found relieves his pain and is Life-saving, with no side effects. See, SAC and
TAC at 317, Marijuana is readily availables..and he intends to use it to
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continue treating his conditions, but fears prosecution. fﬁ.; (3) appellant
- does haye a fundamental right to eat, ingest, smoke and or use marijuana.
Marijuana is a natural plant, God nmde; and the buds from the plant can be
naturally. plucked and eaten for survival, even it you were stranded on an
island, with only 1,000 kilograms of marijuana to eat. It would be a Federal
offense,_ Eut you would  live. Marijuana is also being used for medical
purposes, to save lives, relieve pain, for mentai health purposes, and
recreational purposes.. It's é federal offense, but its saving lives, relieving
pain, relieving mental health problems and improving the every day recreationél
purposes. If I could' use it to survive,_ I could use it for medical and
recreational purposes to treat my conditions. The first question that should
be asked, is whether the humén‘ body can consume the plant naturally for
.survival, and the answer is yes, aﬁd this is how you connect the human's
- personal autonomy and bodily privacy rights, with a God made plant. Wbuld“iﬁ
be a Federal offense to consune bananas on a stranded island for survival;; (4)
incarcerated individuals are members of a protected class for purposes of an
equal protection claim, as they are human beings, and some are medical
patients, who have the same rights as all che: medidal'patients, and all other
medical patients are using marijuana to treat their conditions; (5) prohibiting
‘ inmates from possessing marijuana is not rationally related to legitimate
penological‘intefests'in security, safety, and maintaining order, when it's

being used for medical and recreational purposes.

With regards to the second Decision and Order, Appellant properly states

a claim upon which relief could be granted, because (1) the district court
should have ruled on Appellant's letter motion as one pursuant to Rule 59(e)
motion to alter or amend a judgment, and or Rule 60(b)(1) mistake,

inadvertence, surprise, or excusable neglect, as Appellant requested. See DC
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Dkt. 17; see also Federal Rules of Civil Procedure, Rules §9 and 605 (2)
Appellant was not raising a class action sult, instead he was trying to clavify
that he is apart of the medical patients theoighout our Country, using

marijuena for medical purposes, but is not being pexmitted to use marijuana to
treat his conditions. Appellant is similarly situsted with medical patients,
and medical marijuana patients, end we all have the seme rights under the
‘Patient Bill of Rights when it comes to treatment, and as such, appellant

should be allowad to use medical marljuana to treat his conditions, like every
other medical marijuane patient. See, DC Dkt. 17 and TAC at 17.; (3) the
pleading mistakenly excluded the fact that DOCCS denied Appellant's grievance
stating "Marijuana is a schedule I controlled substance as defined by the DEA.
| DOCCS does not prescribe any schedule I controlled substances. These are
defined as substance, or chemicals are defined as dmugs with no currently
accepted medical use and high potential for abuse.". . See, Appendix, page 1.
If the CSA did not sciwdule marijuana into a scheduie I or if the CSA did not
exist, DOCCS would prescribe it under the (A of :;ha State of New York.; (4)
the Court is able to plausibly infer from the allegations in plaintiff's
pleading that he hasg a credible fear of prosecution, where: (a) appellant used
marijuana prior to his incarceration, during his i;mammtion (vhere he
vecelved 30 days keeplock), to trest his conditions, and he intends to
continuing use it to treat his conditions, but fears' prosecution, where the
amount of his use could exceed the fedaral limits | ovef time and trigger
prosecution under the CSA.; (5) plaintiff does have L} canstimtioml right to
use marijuana in a prison context, vhare Marijuana is a God Made plant and can
be ingested far survival, end merijusna 4s now being used for medical and
recreational purposes, for survival, it is life-seving, mlié.ves pain, improves
mental health and recreational purposes, and {s rationany ralat:ed to

[
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legitimate penological interests in securitv, safety and mainitaining order in
this sense. Marijuana can also help substance sbuse patients, who abuse other
drugs because they ca_ﬁnom use marijuana, For éxamglei, DOCCS 45 always putting
out  memos wammg Imcorcorated  Ingividuals &gainsé the use of gynthetic
marijusns, vhich DOCCS warns is responsible for hoepitalizations, and even

deaths, Marijuans con help. conbat against the use of other drugs, such as

'aynthet:i@ marijuana, ond that is rationally related to logitimate panoioglcal

interests in security, séfaty and maintaining order.

~ The scheduling of marijuana as a schedule I, 4s ‘bver};y broad, vague, and
unconstitutional as applied to merijuana and Appellant, in violation of the
First Amendment; the scheduling of marijuang es a schedule I, and denisl of
macijuena so Appellant con treat his conditions, is cruel and unusual |
punishment, a deliberate indifference to his medical needs, a.‘ denial of the
| vight i;o chose his own path of mediesl treatwnmt, a faima to pmz:ect,' a
denial of the right to ingest marijusha for survival and to treat medical,
menmlj health and recresticnsl purposes, in vioiation of the Eighth Ax'nendmem;
the scheduling of ﬁﬁaﬁijuana as & schedule I, is overly broad, vague, violates
the equal righbé of medical patients, and is uneamﬁimticml ‘as | applied to
marijuana and Appellemt, in violation of the Substantive Due Process, Due
Provess and Equal Protestion Clauses of the Fifth and Fourteenth Amendments;
the scheduling of marijusma as a schedule I, is ‘a violation of Appellant's
personal autammjv and bodily privacy rights under the Fourth and Fourteenth
Amendmentss the refussl of defendants to dmche«&ule mad“iremvé marijuana from
all schedules, vhile every State past mediesl marijusna laws, is grossly
negligence, an intentional infliction of wental, emotional distress, is cazmin;g
meﬂﬁal., emotional damages. Appellant serks compensatory damages, punitive

damages, and injunction relief, costs and fees, attorney fees and other relief,
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Appellant also seeks a Petition for Review, based upon every thing in the

complaints.




CORCUISTON |
Appellant respectfully ask this Court to reverse the Judgment of the
District court with a finding of fact in favor of appellant, and or rules on
this as a Petition of Review and grants all the relief requested in the
complaints. In the alternative the Court should remand the case for a fair and
imp_értial trial before a jury. -

Taded™ Joly \t, 2024

drrectional Facility
354 Hunter Street
Ossining, N.Y. 10562
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. : .CL - 0356-21 - CODE -22 :

, The F. acility investigation has revealed that: Manjuana isa schedule 1 controlled

 substance as defined by the DEA. DOCCS does not prescribe any Schedule 1 .

- controlled substances. These are-defined as substance, or-chemicals are defined as
drugs with no currently accepted medical use and a high potential for abuse. The
IGP provides inmates with an orderly, fair, simple and expeditious method for
resolving grievances for which there is no avenue for redress or correction.
Grievant’s specific action requested seeds a remedy which is not available through
the IGP. :

4

_ AT
Date returned to inmate:ﬂ ' » 1.GR.C. Members:

Chairperson:

* Return within 7 days and check appropriate boxes.

I disagree with IGRC response and wish to I have reviewed deadlocked responses.
appeal to the Superintendent. Pass-Thru to Superintendent,

I agree with the IGRC response. and wish to O -1 apply to the IGP Supervisor for

appeal to the Supenntendent review of dismissal.
Grievant's Signature: %A/ ﬁ Date: é/ -f 5- ?_7?

Gnevance Clerk's

“Grievance Appealed to the Superintendent:

Grievance forwarded to the Superintendent for action:
S Date

*An exception to the time limit may be requested under Directive #4040, section 701 6(g).
File Number: 2021-00000399 Seq: 27 Db¥'S&: 5

.-
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Michael Joshua Henderson
#06A5461

Sing Sing Correctional Facility
354 Hunter Street

Ossining, N.Y. 10562

Clerk of the Court

United States Court of Appeals for the Second Circuit
United States Courthouse

40 Foley Square

New York, N.Y. 10007
July 17, 2024

Re: Henderson v. Garland, et al.
Dkt. No.: 24-1720

Dear Clerk of the Court:

Enclosed for filing is an amended Brief and Appendix. The initial Brief
excludad the Table of Authorities, Statement of Subject Matter and Appellate -
Jurisdiction and Statement of Issues Presented for Review, and the Appendix
excluded the entire grievance process. These are now included in both the
brief and appendix. Everything else is the same. I would like this to he
filed as my Brief and Appendix. '

I declare under the penalty of perjury the foregoing is true and
correct. '

cce File
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The district court has subject matter jurisdiction pursuant to 42 U.S.C.

§ 1983, Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971) and
Petition for Review. The judgment appealed from is a Decision and Order, which
is a final order. This Court has jurisdiction pursuant to 28 U.S.C. § 1291.
Judgment was entered June 4, 2024; the notice of appeal was filed on June 13,
2024, which renders it timely under Fed. R. App. 4(b).
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Plaintiff;?etitioner»Appellarzt properly states a claim upon which relief
could be granted, for all the reasons stated in the Brief. Appellant
challenges the scheduling of marljuana by the Controlled Substances Act
("CSA™), as a schedule I. Appellant argues that marijuana should not be a
schedule I or any other schedule, as it is being use for medical purposes im
everj State in the Um‘.te& States, including the District of Columbia, and all
of the United States Territories. Appellant argues that marijuana should never
have been scheduled by the CSA as a controlled substance during the CSA's
enactment, The administrative procedure for descheduling marijuana is
inadequate, takes years of delay and the Defendants are bias towards the
descheduling of marijuana, as they sat around and did nothing to deschedule
marijuana, while evefy State legalized it for medical purposes. Appéllant

intends to use marijuana to treat his medical conditions, but fears

prosecution, because his use of marijuana, over time, could trigger prosecution
under the CSA, and argues he does not have to exhaust under the CSA for this

reason.




STATEMERT OF 'fHE GASE
This case is being appealed to this Court after Appellant filed a civil

" action pursuant to 42 U.S.C. § 1983, challenging the Controlled Substances Act
and its scheduling of marijuana as a schedule I, and DOCCS refusal to follow
the CCA of the State of New York which allows use of marijuana for medical
pm:poseé..' Upon initial ceview, the Honoraﬁle Mae A, D"Agostino dismissed the
complaint for failui:e to state a claim upon which relief could ‘be granted, on

Juna 4, 2024. Appellant seeks to appeal the decision, and slso seeks a

© Patition of Review by this Court.




STATEMENT OF FACTS

iff-Patiticner-Appellant, is a medical and mental health patient,
incarcerated, with chromic back pain due to an injury he received

, wiich resulted in a r‘ruche vertebra, and chronic depression, am

camnabis use disorder, mecderate. See Sec.ond (sAC) and Third (TAC) amended

complaints, at 3. Apoellant also has énxiaty and trouble sleeping due to his
orditions, and has tviad to treat his c;ondi.tis")ns with medications, injections
anc Vphys:i,.-ua}. therapy, and has found that nothing worked and ex;eriémed side
2ffects. Id.. Appellant has used marijuana prior to his incarcevation, during
his incavceration, to treat his *onditiofas, faich he has found relieves ’his
oain and is life-saving, with no side effects. Ifi. at 3 and 17. Marijuana is
readily available tbmug%;out 0CCS, the State of MNew York and the United

States, and he intends to usa it to continue treating his conditions, but fears

nrogsecution.  Td. New York Sists enacted the Compassionats Care Ac,.i‘ CCAY in
the year 2014, under Public Health Law § 3360, which allows Appellant to %come
ceril for the use of marijuana to treat his conditions, and he would like
to become a é;eréi-fiele medical marijuana patient, but DCCCS Defendants
(ra;th.ei:sa refuse to develop and promulgate rules, directives and policies
procecures, that comply with the CCA. ‘Id. at 3-4. DOCCS Defendants also
aﬂegi in their grievance response that “marijuena is a schedule I controlled
substance by the DEAY, as the reason for not following the CCA of New York
State, which Appellant mistak e“ﬂy excluded from his complaint. ~ In regards to
the CSA, Apofllaaf alleges that in order to he a Schedule I, "[tlhe drug or
other .suusiance has a high pocientiall]...has no- cucrently accepted modical usc
is a lack of acca=pted medical

- substance under medical supervision.”. Id.

ijuana is not, and never was, a controlled
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of action: (1) the scheduling of marijuana as a schedule T, is overly broad,
vague, and unconstitutional as applied to marijuena and Appellant, in violation
of the First Amendment; (2) the scheduling of macijuanz as a scheduls I, and
denial of marijuana so Appellant can treat his medical conditions, is cruel and
@mas:..al m:u.,_ ent, & del:«.berate indifference to his mchcal needs, a denial of
the right to chosez his omm p_.w of medical treatment, and is a failure to
protect, in viclaticn of the Eighth Amendment; (3) the scheduling of marijuana
into a schedule I, is overly broad and vague, violates the equal rights of
medical patients, and is' unconstitutional as applied to marijuana and
Appellant, in violation of the Substantive Due Process, Due Process and E‘qual
Protection Clauses of the Fifth and Fourteenth Amendments; (4) a violation of
New York State Public Health Law § 3360; (5) mental, emotional damages; (6)
intentional infliction of mental emotional distress; (7) negligence and gross
regd imence; and {8) a violation of personal autohsmy and bedily privacy rierts.
in violation of the Fourth and Fourteenth Amendments. Id. at 13-15, 17.
Appallient seék's declaratory relief, a preliminery and permanent injunction, a
temporary restraining order, compensatory damages, punitive damagaes, costs and
fees, attorney fees and other relief. Id. at 15-16. |

The District Court rendered two Decisions and Orders, dated April 10,
2024 (District Court [DC Dkt.] 13) and Jume 4, 2024 (Court of Appeals [CA DKE. ]
2), regarding the Second and Third Amended Complaints. In the First Decislon
and Order, the district court alleged that Appellent failed to state a claim
. upon which relief could be granted, because (1) "the Controlled Substances Act
is a criminal statute, and no private right of a‘.tlon exists for a plaiatiff ¢
being a civil suit for violations of the CSA.™ (2) “the pleading fails to

allege, for standing purposes, any facts which plausibly sugzest that plaintiff

has suffered or is immediately likely to suffer an injury in fact as a vesult

9
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of enforcement of the statute....this Court has no basis to plausibly infer
from the allegations in the second amended complaint that plaintiff is able to
obtain marijuana, intends to use it in a way that would trigger punishment
| under the CSA, and has a legitimate fear of prosecution by one or more named
defendants for such conduct.”; (3) "plaintiff does not, as a threshold matter,
have a fundamental right to use marijuana.”; (4) “incarcerated individuals are
rot members of a protected class for purposes of an equal protection claim, and
plaintiff, as an inca:cerated individual, is not similérly situated to
parolees."; and (5) ‘"prohibiting immates from possessing marijuana is
rationally related to 1egitiqxate penologicai interests in security, safety, and
maintaining order.”, See DC Dkt. 13, at pgs. 10-15. ‘The District Court
allowed Appellant.the opportumity to amend lthe complaint, See, DC Dkt, 13, at
15-19, Appellant filed another amended complaint and a letter motion

amend or alter a judgment) and or 60, or other rule, arguing that he-
inadvertently and mistakenly excluded some allegations. See, TAG and letter
motion. The District Court in its second Decision and Order, ruled on

Appellant's letter motion as one fore reconsideration instead of pursuant to

Rule 59, to amend or alter a judgment, and demied his letter motion. See, CA

- Dkt. 2, at 2-4. The District Court held this time, t‘.iat (1) "[tlo the extent
the third complaint includes class action aliegations, the Court has yet to
receive a proper motion seeking certification of a proposed class of
plaintiffs. Furthermore, it is well settled that a class action cannot be
-~ maintairied by a pvo se litigant because non-attorneys may nhot ‘represent anyone
otﬁer than thanselﬁes."; (2) "the pleading lacks allegations which plausibly
suggest tl':ét if the Controlled Substances Act did not exist » DOCCS would allow

him to possess and use marijuana."; (3) "the Court is once again umable to

/o
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plausibly infer from the ailegations in plaintiff’s pleading that he haz a

credible fear of prosecution under the Controlled Substances Act if he is found

to be in possession of marijuana while in DOCCS custody, particularly in light
'of his allegation that he previously éested positive for marijuana and
received, Aas his only punishment, 30 days of keeplock confinement."; (4)
"plaintiff does mot have a constitutional right to use marijuana in a» prison
| setting, and any restrictions on such use, through enforcement on the
Controlled Substances Act or cotherwise, are rationally related to legitimate
penological interests in sechriiy, safety, and maintaining order."; (5)
Appellant's "...allegations that restrictions on plaintiff's access to
marijuana violate hisprivakl:y and personal automomy rights, the Court can only
plausibly infer from the allegations in the third amended complaint that the
restrictions on plaintiff's access to marijuana (and ability to use it) are
based on DOCCS wvegulaticne prahibining such aocess and use..  Indead, oy
plaintiff's own allegations, he was punished, not criminally cmfged, as a
result of testing positive for mari.jaana in 2011, while in DOCCS custo-ﬁy."; and
(6) "plaintiff does not have a constitutional right to use marijuana, and, in
~ the prison' context, thers can be no doubt that ﬁrohibiting inmates from
possession (and wusing) marijuana 1is rationally related to legitimate
penological interests in secﬁrity, ‘safety and- maintaining order....Thus,
ffnétaver limited right plaintiff maey possess in bodily autonomy cannot form a
basis for invalidating DOCCS regulations that prohibit him from possessing and

using marijuana.”. See, CA Dkt. 2, at 7-10. Appellant filed a Notice of

Appesl, winich wos received Jume 25, 2024, Sco, GA Dkt, 5... Appellont now gosks o

review of his appcal, and now seeks a Petition of Review, as well.




Appellmt properly states a claim upon which relief could be granted.
* ARGIMERT

The Appellant oroparly steter o cloim upon vhich relief could be
granted, vhere: (1). the Controlled Substances Act is subjected to a private
civil action: Ses, for ezemple: Washington v, Barr, 925 F.3d 109 (2019), Nation
v, Twam, 818 Fed, Appx. 678 (2020), Olsen v. Holder, 610 F.Supp,2d 985 (2009),
and compare themw with U.S. v, Kiffer, 477 F.2d 349 (1973) and United States v,
pmalfi, &7 F.4th 114 (2022). These ceses sperk sbout the diffevence between a
civil sction or criminal procesding, requiving civil actions to exhaust under
the CSA, before seeking veview by this Court. Appellant however alleges
exseptions to the exhaustion proesss of the CSA: {a) Appellant is not subjected
to the evhaustion wequivement of the CSA because, as a prisonar, is only
requirsd to axhanst his olalms under the Ywleoners Liiigation Refonc Act, 42
U.5.C, § 19972, and has fully exhasusted his claims; (b) the Defendants under
the CSA mws bias tewneds the descheduling of marijuana; the procedures under

the CSA for exhaustion are inadequate, and takes years of delay, vhich will

subject Appellant to further pain and suffering; and (c) because Appailant
| intends to use merijusma to treat his conditions, he could be subjested to
criminal progecution, and therefore is preclhuded from exheusting tomder the CSA
before seeking review by this Gbm:t; (2) the pleading properly alleges, for
standing purposss, facts which plausibly suggest that he has suffered or is
immediately likely to suffer an injury ie fact zs = wesult of enforcement of
the CSA, whoew: () appallant -alleges he “hes vsed marijusne prior to 'his -
incarvaration, ducing his im&gmtmmg to treat his conditions, vhich he has
found velieves his patn and is life-saving, with no side effects. See, SAC and
TAC at 3-17. Marijuana is readily available...and ha‘ intends to use it to
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coptinue treating his conditions, but fears prosecution. Id.; (3) appellant

. does have a fundamental right to eat, ingest, smoke and or use marijuana.
Marl_]uana is a natural plant God made , and the buds from the plant can be
,naturally plucked and eute;} fo?:: survival, even 11; :-ycu were stranded on an
island, with only 1,000 kiiugrams of marijuana to eat. It would be a Fede_ral'
"offense‘,- but you would * live. Marijuana is also being used .for medical
purposes;‘; to- save lives, relieve pain, for mentai’_ health pur'poses, and
‘recreational purposes. It's a federal offenmse, but its saving iives, relieving
pain, relieving mental health problems and improving the every day recreational
purposes.  If I cou_ld' use it t}o_”sur\_r.ive,».I eould use it for medical and
recreational purposes to treat my condj.tions. The first question that should
be asked, is .whether the_ human bgdy can  consume | the plant naturally for
surv1val and the answer is yes, and this is how you comnect the human S
_r" wl i rtmm*zy and bodlly prlvacy I:J.ghz:s9 with a Ged made plmto v\h“fla m:
be a Federal offense to consume bananas on a stranded island for survival.; (4)
: j_.ncarcerated individuals are membel_l;s of a“pr_otected class for purposes of an
equal protection claim, ‘as they are human beings, and some are medical
N patieni:s_, who have the same rights as all other medical patients, and all other
medical patients are using marijuana to treat their conditions; (5) prohibiting -
‘iinmates from possessing marijuana is not rati.ohally related to legitimate
penological intefests Ain security, safety, and maintaining order, when it's
being used for medical and recreational purposes.

With regards to the second Decision and Order, Appellant properly states

& claim upon which rclief conid- be: granted, -because (1), the district court

should have ruled on Appellant's letter motion as one pursuant to Rule 59(e)
motion to 'alj:er or amend a judgment, and or- Rule 60(b)(1) mistake,

inadvertence, surprise, or excusable neglect, as Appellant requested. See DC

13
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Dkt. 17; see also Federal Rules of Civil Procedure, Rules 59 and €03 (2)
Appellant was not raising a cl&ss action suit, instead he was trylng to clarify
that he is apart of the wmedical patisnis  thwoughout our Country, using
marijusna for medical Dryosss, hut is nok ‘mmz pormitted to usc marijena o
treat his conditions. Appellant is similarly situated with medical patients,
and medisal mr:.juana patients, and we all have the same rights under the
%tix.nt Bill of Rights when it comes to treatment, and as such, appellant
. simulé be allowed to use medical marijuana to treat his conditions, lik.. every
" other medical marijuana patient. See, DC Dkt. 17 and TAC at 17.; (3) the
pleading mistakenly excludad the fact that DOOCS denied Appellant's grievance
stating “‘Marijuana is a schedule T controlled substance as defined by the DEA.
| DOCCS does not prescribe any schedule I controlled substances. These are
defined as substance, or chewicals are defined as drugs with no curvently

accepted pdioil use and high potential for abuse.”. See; Appendix; ; N

If tha CSA did not schedule marijuana into a mimciuiga I or if the CSA did not
exist, DOCCS would prescribe it under the CCA of $:h«a State of New York.; (4)
the Court is sble to plausibly infer from the allemations in plaintiff’s
;:*leadmg that he has a credibls fear of prosecution, where. (a) appeallant used
marijuana prior to his incarceration, during his incareeration (viere he
received 30 days keseplock), to treat “his mnditiez}s, and he iatends to
continuing use it to Ereat his conditions, but fear_sg prosecution, where the
amount of his use could exceed the Ffadaral l_:imit-as | wei: time and trigger
prosecution under the CSA.; (5) plaintiff doas have 'a c:cnsti:utional right to
- use msri jusna dn a 1.&.180‘{! context, vhere Harijuana ig a God ﬁade plant apd can ‘v
' be ingested for survival, and marijuana is now being used for medical amd
recreational purposes, for survival, it is lifersaving, reliaves pam, improves

mental health and recreational purposes, and  is rationany rexateci to

a
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legitimate penological interests in seeuritv. safety and maintaining éfdet in
this sense. Mari juana can glso help substauce abuse patients, who abuse other
drugs "%mause nﬁy ca?mog use marijuana, Fop 'e}aample‘, BOCCS is always putti;g,
out rmemos uamzm Incorcaratad Individusls a%;azm the use of agynthatic
marijusns, which DOCCS warna is responsible for ’%ﬁ;se*-pitalizatiéns, ‘and even
deatbs, Marijuma can help.combat sgainst the usa of cther drugs, such as
synthetic marijuana, and that is rationally related to legitimate penological
interests in security, safety and malntaining order.

The scheduling of marijuana as a séﬁedule I, is éverly broad, vague, and
unconstitutionsl as applied to marijuena and Appellant, in violation of tha
First Arendment; the scheduling of marijuana as a schedule I, and denial of
marijuana 80 Appellant can treat his conditions, is eruel and unusual |
pumc‘xment, a deliberate indifference to his medical needs, =z depfsl of she
right to chose his own. m: of opdiesl ftreatmomt, o failure ’tc: protest, "a
denlal of the right to ingest marijusna for survival and to treat medicel,
meatall Heal#b and recz}e:a:imzi pukposes, io vioiation of the Eighth Amandment 3
the schedulmg of mam.wana as a schedule I, iz overly broad, vagw..c,, violates
the equsl mghts qf medical patients, 2nd 1is amcmtxtuticnal as applied to
marijuana and Appellant, in viclation of the Substantive Due Process, Dut":
Process and Fqual Protection Clauses of the Fifth and Fourteenth Avendments;
the scheduling of marijusma as a schedule I, is a violation of Appellant's
personal autonomy amd bedily privacy rights under the Fourth and Fourteenth

Amendments} tm; refusal of defendants to dosdz‘eéule and ‘remove marijuzma from

.

negligence, an intentional ;nf}.ictian of mental, ewotional distress, is causimg

mental, emotfional damages. Appsilant seeks compensatory damages, punitive

damages, and injunction relief, costs and fees, attorrey fees ami otter selicf.
147

&}l cneriu.».es, while every State past medicn) - mrijmana laws, 15 gmssly”“ o



Appellant also seeks a Petition for Revievw, hased upon every thing in the

complaints.,




CORCLUSTON |
Appellant respectfully ask this Court to reverse the Judgment of the

District court with a finding of fact in favor of appellant, and or rules on
this as a Petition of Review and grants all the relief requested in the

complaints. In the alternative the Court should remand the case for a fair and
impartial trial before a jury.
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i dxsagree with IGRC response and wish to ) 1 have réviewed deadlocked rcsponses
appeal to the Supermtendent Pass-Thru to Supcnntendent

N A

i I apply to the IGP Supervxsor for.

'_appeal to the Supenntendent - rev ew of dismissal. )
L .-GnevantsS_;gnamre - . Datei 7

Gnevance Clerk's

L i;rieyémeﬁgxaled toth: Superintendent:

Grievance-forwarded to'thé’Supcrimendent for action:

S Date

" *An excepiion to the firic Limitinay be requested under Directive #4040, section 701.6(g).
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: — B , Grievance No. ’ i Daté{!j"lled

.- Yory | Corrections and | CL- 0356-21 41712021
- $TATE | Community Supervision Facility

- Policy Designation
Clinton Correctiona! Facility . ! D

- ;Tille of Grievance “Cioss Code
INMATE GRIEVANCT PSOGRAM : MEDICAL MARIJUANA o : )

E. BELL - :
Superiniendent i Superintendent's Signature - Date

FI =% S0 Y/as 3]
Grievant: : DIN # ’ YTy i Housing Unit:
HENDERSON, M ! 06A5461 ; A-1-11

The grievant alleges that he should be permitted to use medical marijuana for chronic back pain and
depression. The grievant states that DOCCS and OMH should develop a policy and procedure for the use
of medical marijuana by incarcerated individuals who qualify.

An investigation with the facility nurse administrator has revealed that, marijuana is a Schedule 1 controlled
substance as defined by the DEA. DOCCS does not prescribe any Schedule 1 controlied substances.
These drugs are defined as substances, or chemicals with no currently accepted medical use and the high
potential for abuse. '

Upon conclusion of the investigation, there is no compelling evidence that would warrant a change in
current depertmental policy 2nd nrosadure. There is no eviderce of staff :aatrasanae.

v

ey P P P . PSR W

Appeal Statement

If you wish to refer the above decision of the Superintendent, please sign below and return this copy to your inmate
Grievance Clerk. You have seven (7)%alendar days from receipt of this notice 10 file your appeal.* Please state why you
are appealing this decision to C.0.R.C. .

HMere:juenaic Ie,waxe-&ﬁm@w:@ﬁﬁmwgmm vie,
. Bcdhes, vhe Nemided - Stades ~Lenge@ss.-has. passzt a b iL@ﬁziﬁ_imssiny;a‘,hiﬂ._ig -
o ::;i'defff'\m;\ﬂ\'i'.’i-& QM Kax .. A}w_{.j&gq:a “Mﬂ@éég_FQfM'w.—ﬁéﬁhi*‘m ‘fl‘\'e USE_

T of predigel pmaiiveg. f o gv
ik ) 7 /- 4 . Al 5, 02
riggant € Signagfule : : Oaie ~

/ G

Grievance Clerk‘s Signature " Date

“An exceplion o this lime limit may be requestad under Directive #4046, section 701 8l

File Number: 2021-00008388 Seq: 28 Doc Seq: 5
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g"( sew | Corrections and
— e | Community Supervision

ANDREW M. CUOMO . ANTHONY J. ANNUCCI
Governor Acliig Coivimissionai

MEMORANDUM
Shelley Mallozzi, Director, Inmate Grievance Program

Receipt of Appeal
-56/11/2021

© MHENDEREDN nspsags L Fir
Clinton Correctional Facility
Your grievance CL-0356-21 entitled
Medical Marijuana
was rec'd by CORC on 5/6/2021

A disposition will be sent to you after the grievance is reviewed by CORC

e—— e : e o

The Harriman State Campus, 1220 Washnngton Avem’a Albany NY 12226 2050 | (518) 457- 8126 | www.doces.ny.gov

e i, et e e e et ",
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M. Hewverson OLASYG| Eimms
Grievance Number Desig/Cods Date Filed

CL-0356-21 1122 04/07/21

tuew | Corrections and ‘
$TATE | Community Supervision [ Assocaid Cises _ Hearng Ofle
06/10/21

ANDREW M. CUONO SNTHOKY 2, ARMUSTE

HVE - Ba " Facily
Governgr Acting Comimissionci

Clinton Correctional Facility

Tille of Grigvance

INMATE GRIEVANCE PROGRAM Medical Marijuana
CENTRAL OFFICE REVIEW COMMITTEE

GRIEVANT'S REQUEST UNANIMOU&Y;ACCEPTED IN PART

Upon a full hearing of the facts and circumstances presented in the instant case, and upon
recommendation of the Division of Health Services, the action requested herein is accepted in part.

CORC notes that the grievant’s complaint has been reviewed by the Division of Health Services’ staff
who advise that a complete investigation was conducted and that the grievant is receiving appropriate
treatment. CORC further notes that Health Services polices are reviewed annually and changed
when warranted.

CORC recommends that the grievant address any further medical concerns to medical staff via
established sick call procedures.

MPS/

e ——————— v € T - e e w5

- RECEIVED _. .

&

JUL 13 2021

inmate Griavance
Supervisor

This document has been electronically signed by Sheliey M. Mallozzi

o
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Michael Joshua Henderson
#06A5461

Sing Sing Correctional Facility
354 Hunter Street

Ossining, N.Y. 10562

Clerk of the Court

United States Court of Appeals for the Second Circuit
United States Courthouse

40 Foley Square

New York, N.Y. 10007

August 4, 2024

Re: Henderson v. Garland, et al.
Dkt. No.: 24-1720

Dear Clerk of the Court:

Enclosed for filing is a Petition for Review, a Declaration of Inmate
Filing and Certificate of Service.

ce: File
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FOR THE SECOND CIRCUIT

MICHAEL JOSHUA HENDERSON,
Plaintiff-Petitioner-Appellant,
V.

MERRICK B. GARLAND, et al.,

Defendants-Respondents-Appellee(s).

On Petition for Review from the Controlled
Substances Act (CSA) )

354 Hmter Street
Ossining, N.Y. 10562
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STATEMENT OF SUBJECT MATTER
AND APPELLATE JURISDICTION

The district court has subject matter jurisdiction pursuant to 42 U.S.C.

§ 1983, Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971).

The judgment appealed from is a Decision and Order, which is a final order.

This Court has jurisdiction pursuant to 28 U.S.C. § 1291. Judgment was entered

June 4, 2024; the notice of appeal was filed on June 13, 2024, which renders it

timely under Fed. R. App. 4(b). Appellant now seeks a Petition for Review.




STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Appellant seeks to remove marijuana from the Controlled Substances Act

(CSA) altogether, so that if may be legalized for treatment with medical and
mental health conditions, and recreational purposes. Marijuana should have
never been included in the CSA during its enactment. The scheduling of
marijuana as a schedule I, and any other schedule, and denial of marijuana so
Appellant can treat his medical and mental health conditions, and recreational
purposes, violates Appellants First, Fourth, Fifth, Eighth, Ninth and
Fourteenth Amendments of the United States. Appellant Petitions for Review,

with exceptions to the administrative exhaustion process under the CSA.




STATEMENT OF THE CASE

This case is being appealed to this Court after Appellant filed a civil
action pursuant to 42 U.S.C. § 1983, challenging the Controlled Substances Act
(CSA) and its scheduling of marijuana as a schedule 1, and DOCCS refusal to
follow the New York State Compassionate Case Act (CCA), Public Health Law §
3360. Upon 1initial review, the Honorable Mae A. D'Agostino dismissed the

complaint for failure to state a claim upon which relief could be granted, on

June 4, 2024. Appellate filed a timely notice of appeal, and an Appeal Brief.

Appellant also filed a Petition for a Hearing En Banc. Appellant now seeks a

Petition for Review.




STATEMENT OF FACTS

Plaintiff-Petitioner-Appellant, is a medical and mental health patient,
who is also incarcerated, with chronic back pain due to an injurv he received
as a child, which resulted in a crushed vertebra, chronic depression, cannabis
use disorder: moderate, anxiety and trouble sleeping. See Second (SAC) and
Third (TAC) amended complaints, at 3; Appellant's Brief, at 7 and Petition for
Hearing En Banc, at 7. Appellant has tried to treat his conditions with
medicatidns, injections and physical therapy, but has found that nothing worked
and has experienced side effects. Td. Appellant has used marijuana to treat
his conditions, prior to his incarceration and he was arrested as a kid for
possession of marijuana and was given an appearance ticket for Town court; he
has also used marijuana to treat his conditions during his incarceration and
received 30 days keenlock; he finds marijuana relieves his pain and is life
saving, with nn gide effects. See SAC and TAC, at 3 and 17; and Appellant's
Brief and Petition for Hearing En Banc, at 7. Marijuana is readily available
throughout NOCCS, the State of New York and the United States, and Appellant
intends to use i% to continue treating his conditions, and is, in fact, doing
so right now as he writes this brief, but fears prosecution. Id. For example,
the use of marijuana over short or long periods of time could result in more
keeplock or solitary confinement, another appearance ticket in court, fines,
county jail, state prison, probation, post-release supervision, parole, or
trigger prosecution under the Controlled Substance Act (CSA) itself; although

some of these penalties are not a result of any prosecution directly from the

CSA, they were developed, and are being imposed because of the CSA. Id. New

York State enacted the Compassionate Care Act (CCA), under Public Health Law §

3360, which allows Appellant to be a certified medical marijuana patient, to

use marijuana to treat his conditions, which he would like to become, but DOCCS

7
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alleges '"Marijuana is a schedule T controlled substance by the DEA" or the CSA.
See, SAC and TAC 3-4; Appellant's Brief and Petition for Hearing En Banc, at 7.
Appellant alleges that marijuana is not, and never was, a controlled substance,
and the inclusion of marijuana at the time the CSA was enacted was improper,
and still is to this day. 1Id., at 7-8. Appellant alleges that in this current
time, marijuana has accepted use in treatment in the United States, in every
State excluding Wyoming, in all of its Territories and the District of
Columbia, and Congress has been attempting to pass Bills relating to marijuana

and its use for medical and recreational purposes. See, SAC and TAC, at 4-12;

and Id., at 8. Appellant alleges that to say marijuana has no accepted medical

use in treatment in the United States or no accepted safety for use of the drug
or other substance under medical supervision, or no recreational purposes, is
overly broad, vague and life-threatening. See SAC and TAC, at 12; and Id.
Marijuana should not be a schedule T or any other schedule under the CSA. The
Defendants for the past fifteen (15) years have refused to deschedule marijuana
on their own, while every State has legalized it for medical and recreational
purposes. See SAC and TAC, at 13; and Id. Appellant alleges that the
administrative process to deschedule = and remove marijuana is inadequate and
takes years of delay, the Defendants are bias towards the descheduling and
removal of marijuana from the CSA, the schedulipg of marijuana as a schedule 1
or any other schedule, is life-or-death threatening, has caused Appellant past
and present pain and suffering, and will continue to do so. See SAC and TAC,
at 13 and 17; and Id. Appellant alleges that as a prisoner, he is not
subjected to the administrative exhaustion process of the CSA. See Petition
for Hearing En Banc, at 8. Appellant also alleges that the decision to
deschedule or remove marijuana from the CSA, has already been decided by the

Defendants in other cases, and the Defendants have refused to deschedule and




remove marijuana from the CSA. See, Appellant's Petition for Hearing En Banc,
at 8. Appellant alleges the scheduling of marijuana by the CSA and denial of
marijuana to Appellant to treat his conditions, violates his personal autonomy
and bodily privacy rights, including ingesting, smoking or eating marijuana to
treat his bodily conditions, and the Governments police powers doe not extend
so far as to permit them to protect Appellant from the use of marijuana to
treat his conditions. See TAC, at 17; Appellant's Brief, at 8; and Petition
for Hearing En Banc, at 8-9. Appellant alleges that vhile he is an
incarcerated individual, he is still a medical and mental health patient,
entitled to the same treatment as other medical and mental health patients, and
they're all able to use marijuana to treat their conditions, except him. See,
Id.; and Petition for Hearing En Banc, at 9. Appellant alleges he is under the
same medical and mental health Patient Bill of Rights, as any other medical or
mental health patient. See, SAC and TAC, at 14; and Id. Appellant alleges the
followingeight causes of action: (1) the scheduling of marijuana as a schedule
I, and/or any other schedule, and denial of marijuana so Appellant can treat
his medical and mental health conditions, and recreational purposes, is overly
broad, vague, and unconstitutional as.applied to marijuana and Appellant, in
violation of the First Amendment; (2)'the scheduling of marijuana as a schedule
I, and/or any other schedule, and denial of marijuana so Appellant can treat
his medical and mental health conditions, and recreational purposes, is cruel
and unusual punishment, a deliberate indifference to his medical needs, a
denial or the right to chose his own path of medical treatment for his body and
personal autonomy, and is a failure to protect, in violation of the Eighth
Amendment; (3) the scheduling of marijuana as a Schedule I, and/or any other

schedule, and denial of marijuana so Appellant can treat his medical and mental

health conditions, and recreational purposes, is overly broad and vague,

q..
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violates the equal rights of medical patients, and is unconstitutional as
applied to marijuana, Appellant and other parties not before the Court, in
violation of the Substantive Due Process, Due Process and Equal Protection
Clauses of the Fifth and Fourteenth Amendments; (4) the scheduling of marijuana
as a schedule I, and/or any other schedule, and denial of marijuana for
Appellant so he can treat his medical and mental health conditions, and
recreational purposes, is a violation of his, or other parties's not before the
Court, personal autonomy and bodily privacy rights, under the Fourth and
Fourteenth Amendments; (5) the scheduling of marijuana as a schedule I, and/or
any other schedule, and denial of marijuana so Appellant can treat his medical
and mental health conditions, and recreational purposes, violates the New York
Compassionate Care Act (CCA), Public Health Law § 3360; (6) the refusal of
Defendants to deschedule or remove marijuana from the CSA is arbitrary and
capricious; (7) the refusal to deschedule or remove marijuana from the CSA, is

negligent or grossly negligent; (8) Appellant has suffered mental, emotional

damages; and (9) Defendants have caused Appellant an intentional infliction of

mental, emotional distress. See, SAC and TAC, at 13-15, 17; Appellant's Brief,
at 8-9; and Petition for Hearing Enbanc, at 10-11. Appellant seeks declaratory
relief, a preliminary and permanent injunction, a temporary restraining order,
compensatory damages, punitive damages, costs and fees, attorney fees and other
relief. See SAC and TAC, at 15-16; Appellant's Brief, at 9; and Petition for
Hearing En Banc, at 11.

Marijuana should be removed as a schedule I, and/or any other schedule
of the CSA, and Appellant and others not before this Court, should be permitted.

to use marijuana to treat his or their medical and mental health conditions,

and recreational purposes.




SUMMARY OF THE ARGUMENT

Marijuana should be removed from the CSA, and the use of it should be
legalized to treat medical and mental health conditions, and recreational
purposes, throughout the Country, the District of Columbia and all Territories.

ARGUMENT

Marijuana should be removed from the CSA (21 U.S.C. §§ 801-814, 841-
846) altogether, and it should be legalized to treat medical and mental health
conditions, and recreational purposes. Appellant argues that the scheduling of
marijuana as a schedule I, or any other schedule under the CSA, and the denial

of marijuana so he can treat his medical and mental health conditions, and

recreational purposes, violates the First, Fourth, Fifth, Eighth and Fourteenth

Amendments of the United States Constitution, as well as other violations. See

SAC and TAC, at 13-15, 17; Appellant's Brief, at 9; and Petition for Hearing En
Ranc, at 10-11. Appellant argues that the right to use marijuana to treat his
medical and mental health conditions, and recreational purposes, is a privacy
right, implicit in the concept of ordered liberty, even when incarcerated.
"Substantive Due Process protections extend only to those interests that are
'implicit in the concept or ordered liberty,' which are rights 'so rooted in
the traditions and conscience of our people as to be ranked as fundamental.'"
Smith v. Hogan, 794 F.3d 249, 255-56 (2d Cir. 2015)(quoting Palko v.
Connecticut, 302 U.S. 319, 325, (1937) overruled in part on other grounds by
Benton v. Marvland, 395 U.S. 784, 794 (1969); see also Reno v. Flores, 507 U.S.
292, 303 (1993)). The right to bodily integrity is a clearly established right
protected by the Due Process Clause, see Lombardi v. Whitman, 485 F.3d 73, 79
(24 Cir. 2007)("'The substantive component of due process encompasses, among
other things, an individuals right to bodily integrity free from unjustifiable

governmental interference." (citing Washington v. Glucksberg, 521 U.S. 702, 720




(1997)), although plaintiff does not allege any physical injury as a result of
Defendant's actions. Finally, the Supreme Court has recognized a 'protected

libertv interest in refusing unwanted medical treatment.' Cruzan ex rel. v. Dir‘
Mo. Dep't of Health, 497 U.S. 261, 278 (1990). 1In a line of cases going back
as far as Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251 (1981), the Court
has recognized that a right of personal privacy, or a guarantee of certain
areas or zones of privacy, does exist under the Constitution. In varying
contexts, the Court or individual Justices have, indeed, found at least the
roots of that right in the First Amendment, Stanley v. Georgia, 394 U.S. 557,
564 (1969); in the Fourth and Fifth Amendments. Terry v. Chio, 392 U.S. 1, 8-9
(1968), Katz. v. United States,'389‘U.S. 347, 350 (1967), Boyd v. United
States, 116 U.S. 616 (1886), see Olmstead v. United States, 277 U.S. 438, 478

(1928)(Brandeis, J., dissenting); in the penumbras of the Bill of Rights,

Griswold v. Connecticut, 381 U.S 486, 484-485 (1965); in the Ninth Amendment,
id., at 486, (Goldberg, J., concurring); or in the concept of ordered liberty,
guaranteed by the first section bf the Fourteenth Amendment, see Myer v.
Nebraska, 262 U.S. 390, 399 (1923). The right to use marijuana so Appellant
can treat his medical and mental health conditions, and recreatibnal purposes
is implicit in the concept of ordered liberty. It is deeply rooted in our
Nations Traditions and History. Marijuana is God made, an Act of God, and it
has likely been on our planet as long as human beings have been on this planet,
and it has been repeatedly used throughout our time to treat medical and mental
health conditions and recreational purposes. Marijuana should have never been
placed on the CSA, and it was only placed there until further testing could be
done. Tt has been years, and the Defendants have sat around and have done
nothing to deschedule or remove marijuana from the CSA, while every State

legalized marijuana for medical and recreational purposes. This Court is in a

12

[T




position to strike Marijuana from the CSA, and set precedent for our Country.
Appellant brings this  Petition for Review under the Exceptions to
exhaustion under the CSA, for the following reasons: (1) as a prisoner he is
only required to exhaust his administrative remedies in a grievance process,
pursuant to 42 U.S.C. 1997e; (2) the administrative process to deschedule or
remove marijuana is inadequate and takes years of delay; (3) the Defendants are
bias and arbitrary and capricious towards the descheduling and removal of
marijuana from the CSA; (4) the scheduling of marijuana as a schedule I or any
other schedule is life-or-death threatening, has caused Appellant past and
present pain and suffering, and will continue to do so while exhausting; and
(5) the Defendants decision to deschedule or remove marijauna from the CSA, has

already been decided and denied by them in other cases or petitions, and the

Defendants are wrong entirely. Finally, while Appellant is incarcerated, he is

still entitled to the same medical and mental health treatment as every other
patient under the Patient Bill of Rights, prison walls do not form a barrier
guarding Appellant from his Constitutionmal rights, (Turner v. Safely,

U.s. ( ), and providing marijuana to Appellant so he can treat his

medical and mental health conditions, and recreational purposes, is rationally
related to legitimate penological interests in security, safety and maintaining

order.




CONCLUSTON

Appellant respectfully asks this Court to strike marijuana from the CSA

entirely, for the use of marijuana to treat medical and mental health

conditions, and recreational purposes, and grants any other further relief as
it may deem just and proper.

Dated: August 4, 2024
Ossining, N.Y.

354 Hunter [treet
Ossinging, N.Y. 10562




CERTIFICATE OF COMPLIANCE

I, Michael Joshua Henderson, certify that the foregoing is true and

correct, and that this Petition for Review contains 14,000 words or less, and

is less than 15 pages.

Dated: August &, 2024
Ossining, N.Y.




