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18 U.S.C. § 3553. Imposition of a sentence

(a) Factors to be considered in imposing a
sentence.—The court shall impose a sentence
sufficient, but not greater than necessary, to comply
with the purposes set forth in paragraph (2) of this
subsection. The court, in determining the particular
sentence to be imposed, shall consider—

(1)

the nature and circumstances of the offense

and the history and characteristics of the
defendant;

@)

3)
(4)

the need for the sentence imposed—

(A) to reflect the seriousness of the offense,
to promote respect for the law, and to
provide just punishment for the offense;

(B) to afford adequate deterrence to
criminal conduct;

(C) to protect the public from further
crimes of the defendant; and

(D) to provide the defendant with needed
educational or vocational training, medical
care, or other correctional treatment in the
most effective manner;

the kinds of sentences available;

the kinds of sentence and the sentencing

range established for—

(A) the applicable category of offense
committed by the applicable category of
defendant as set forth in the guidelines—

(1) 1issued by the Sentencing Commission
pursuant to section 994(a)(1) of title 28,
United States Code, subject to any
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amendments made to such guidelines by act
of Congress (regardless of whether such
amendments have yet to be incorporated by
the Sentencing Commission into
amendments issued under section 994(p) of
title 28); and

(i1) that, except as provided in section
3742(g), are in effect on the date the
defendant is sentenced; or

(B) 1in the case of a violation of probation or
supervised release, the applicable guidelines
or policy statements issued by the
Sentencing Commission pursuant to section
994(a)(3) of title 28, United States Code,
taking into account any amendments made
to such guidelines or policy statements by
act of Congress (regardless of whether such
amendments have yet to be incorporated by
the Sentencing Commission into
amendments issued under section 994(p) of
title 28);

any pertinent policy statement—

(A) 1ssued by the Sentencing Commission
pursuant to section 994(a)(2) of title 28,
United States Code, subject to any
amendments made to such policy statement
by act of Congress (regardless of whether
such amendments have yet to Dbe
incorporated by the Sentencing Commission
into amendments issued under section 994(p)
of title 28); and
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(B) that, except as provided in section
3742(g), is in effect on the date the defendant
1s sentenced.

(6) the need to avoid unwarranted sentence
disparities among defendants with similar
records who have been found guilty of similar
conduct; and

(7) theneed to provide restitution to any victims
of the offense.

(b) Application of guidelines in imposing a
sentence.—

(1) In general.—Except as provided in
paragraph (2), the court shall impose a sentence
of the kind, and within the range, referred to in
subsection (a)(4) unless the court finds that there
exists an aggravating or mitigating circumstance
of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in
formulating the guidelines that should result in a
sentence different from that described. In
determining whether a circumstance was
adequately taken into consideration, the court
shall consider only the sentencing guidelines,
policy statements, and official commentary of the
Sentencing Commission. In the absence of an
applicable sentencing guideline, the court shall
impose an appropriate sentence, having due
regard for the purposes set forth in subsection
(a)(2). In the absence of an applicable sentencing
guideline in the case of an offense other than a
petty offense, the court shall also have due regard
for the relationship of the sentence imposed to
sentences prescribed by guidelines applicable to
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similar offenses and offenders, and to the
applicable policy statements of the Sentencing
Commission.

@)

Child crimes and sexual offenses.—

(A) Sentencing.—In sentencing a
defendant convicted of an offense under
section 1201 involving a minor victim, an
offense under section 1591, or an offense
under chapter 71, 109A, 110, or 117, the
court shall impose a sentence of the kind,
and within the range, referred to in
subsection (a)(4) unless—

(1) the court finds that there exists an
aggravating circumstance of a kind, or to a
degree, not adequately taken into
consideration by the Sentencing
Commission in formulating the guidelines
that should result in a sentence greater than
that described;

(i1) the court finds that there exists a
mitigating circumstance of a kind or to a
degree, that—

(I) has Dbeen affirmatively and
specifically identified as a permissible
ground of downward departure in the
sentencing  guidelines or  policy
statements issued under section 994(a)
of title 28, taking account of any
amendments to such sentencing
guidelines or policy statements by
Congress;

(I) has not been taken into
consideration by the Sentencing
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Commission in formulating the
guidelines; and

(IIT) should result in a sentence
different from that described; or

(111) the court finds, on motion of the
Government, that the defendant has
provided substantial assistance in the
investigation or prosecution of another
person who has committed an offense and
that this assistance established a mitigating
circumstance of a kind, or to a degree, not
adequately taken into consideration by the
Sentencing Commission in formulating the
guidelines that should result in a sentence
lower than that described.

In determining whether a circumstance was
adequately taken into consideration, the court shall
consider only the sentencing guidelines, policy
statements, and official commentary of the Sentencing
Commission, together with any amendments thereto
by act of Congress. In the absence of an applicable
sentencing guideline, the court shall impose an
appropriate sentence, having due regard for the
purposes set forth in subsection (a)(2). In the absence
of an applicable sentencing guideline in the case of an
offense other than a petty offense, the court shall also
have due regard for the relationship of the sentence
imposed to sentences prescribed by guidelines
applicable to similar offenses and offenders, and to the
applicable policy statements of the Sentencing
Commission, together with any amendments to such
guidelines or policy statements by act of Congress.
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(c) Statement of reasons for imposing a
sentence.—The court, at the time of sentencing, shall
state in open court the reasons for its imposition of the
particular sentence, and, if the sentence—

(1) 1s of the kind, and within the range,
described in subsection (a)(4), and that range
exceeds 24 months, the reason for imposing a
sentence at a particular point within the range; or

(2) 1s not of the kind, or is outside the range,
described in subsection (a)(4), the specific reason
for the imposition of a sentence different from
that described, which reasons must also be stated
with specificity in a statement of reasons form
issued under section 994(w)(1)(B) of title 28,
except to the extent that the court relies upon
statements received in camera in accordance with
Federal Rule of Criminal Procedure 32. In the
event that the court relies upon statements
received in camera in accordance with Federal
Rule of Criminal Procedure 32 the court shall
state that such statements were so received and
that it relied upon the content of such statements.

If the court does not order restitution, or orders only
partial restitution, the court shall include in the
statement the reason therefor. The court shall provide
a transcription or other appropriate public record of
the court’s statement of reasons, together with the
order of judgment and commitment, to the Probation
System and to the Sentencing Commission, and, if the
sentence includes a term of imprisonment, to the
Bureau of Prisons.

(d) Presentence procedure for an order of
notice.—Prior to imposing an order of notice
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pursuant to section 3555, the court shall give notice to
the defendant and the Government that it 1is
considering imposing such an order. Upon motion of
the defendant or the Government, or on its own motion,
the court shall—

(1) permitthe defendant and the Government to
submit affidavits and written memoranda
addressing matters relevant to the imposition of
such an order;

(2) afford counsel an opportunity in open court
to address orally the appropriateness of the
1mposition of such an order; and

(3) include in its statement of reasons pursuant
to subsection (c) specific reasons underlying its
determinations regarding the nature of such an
order.

Upon motion of the defendant or the Government,
or on its own motion, the court may in its discretion
employ any additional procedures that it concludes
will not unduly complicate or prolong the sentencing
process.

(e) Limited authority to impose a sentence
below a statutory minimum.—Upon motion of the
Government, the court shall have the authority to
impose a sentence below a level established by statute
as a minimum sentence so as to reflect a defendant’s
substantial assistance in the investigation or
prosecution of another person who has committed an
offense. Such sentence shall be imposed in accordance
with the guidelines and policy statements issued by
the Sentencing Commission pursuant to section 994 of
title 28, United States Code.
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() Limitation on applicability of statutory
minimums in certain cases.—Notwithstanding any
other provision of law, in the case of an offense under
section 401, 404, or 406 of the Controlled Substances
Act (21 U.S.C. 841, 844, 846), section 1010 or 1013 of
the Controlled Substances Import and Export Act (21
U.S.C. 960, 963), or section 70503 or 70506 of title 46,
the court shall impose a sentence pursuant to
guidelines promulgated by the United States
Sentencing Commission under section 994 of title 28
without regard to any statutory minimum sentence, if
the court finds at sentencing, after the Government
has been afforded the opportunity to make a
recommendation, that—

(1) the defendant does not have—

(A) more than 4 criminal history points,
excluding any criminal history points
resulting from a 1-point offense, as
determined under the sentencing guidelines;

(B) a prior 3-point offense, as determined
under the sentencing guidelines; and

(C) a prior 2-point violent offense, as
determined under the sentencing guidelines;

(2) the defendant did not use violence or
credible threats of violence or possess a firearm or
other dangerous weapon (or induce another
participant to do so) in connection with the offense;

(3) the offense did not result in death or serious
bodily injury to any person;

(4) the defendant was not an organizer, leader,
manager, or supervisor of others in the offense, as
determined under the sentencing guidelines and
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was not engaged In a continuing criminal
enterprise, as defined in section 408 of the
Controlled Substances Act; and

(5) not later than the time of the sentencing
hearing, the defendant has truthfully provided to
the Government all information and evidence the
defendant has concerning the offense or offenses
that were part of the same course of conduct or of
a common scheme or plan, but the fact that the
defendant has no relevant or useful other
information to provide or that the Government is
already aware of the information shall not
preclude a determination by the court that the
defendant has complied with this requirement.

Information disclosed by a defendant under this
subsection may not be used to enhance the sentence of
the defendant unless the information relates to a
violent offense.

(g) Definition of violent offense.—As used in
this section, the term “violent offense” means a
crime of violence, as defined in section 16, that is
punishable by imprisonment.
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18 U.S.C. § 3742. Review of a sentence

(a) Appeal by a defendant.—A defendant may file
a notice of appeal in the district court for review of an
otherwise final sentence if the sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines; or

(3) 1s greater than the sentence specified in the
applicable guideline range to the extent that the
sentence includes a greater fine or term of
1mprisonment, probation, or supervised release
than the maximum established in the guideline
range, or includes a more limiting condition of
probation or supervised release under section
3563(b)(6) or (b)(11) than the maximum
established in the guideline range; or

(4) was imposed for an offense for which there is
no sentencing guideline and 1is plainly
unreasonable.

(b) Appeal by the Government.—The Government
may file a notice of appeal in the district court for
review of an otherwise final sentence if the sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines;

(3) 1is less than the sentence specified in the
applicable guideline range to the extent that the
sentence includes a lesser fine or term of
1mprisonment, probation, or supervised release
than the minimum established in the guideline
range, or includes a less limiting condition of
probation or supervised release under section
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3563(b)(6) or (b)(11) than the minimum
established in the guideline range; or

(4) was imposed for an offense for which there is
no sentencing guideline and 1is plainly
unreasonable.

k*kk

(e) Consideration.—Upon review of the record, the
court of appeals shall determine whether the
sentence—

(1) was imposed in violation of law;

(2) was imposed as a result of an incorrect
application of the sentencing guidelines;

(3) 1s outside the applicable guideline range,
and

(A) the district court failed to provide the
written statement of reasons required by
section 3553(c);

(B) the sentence departs from the
applicable guideline range based on a factor
that—

(1) does not advance the objectives set
forth in section 3553(a)(2); or

(1) 1s not authorized under section 3553(b);
or

(i11) 1s not justified by the facts of the case;
or

(C) the sentence departs to an
unreasonable degree from the applicable
guidelines range, having regard for the
factors to be considered in imposing a
sentence, as set forth in section 3553(a) of
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this title and the reasons for the imposition
of the particular sentence, as stated by the
district court pursuant to the provisions of
section 3553(c); or

(4) was imposed for an offense for which there is
no applicable sentencing guideline and is plainly
unreasonable.

The court of appeals shall give due regard to the
opportunity of the district court to judge the credibility
of the witnesses, and shall accept the findings of fact
of the district court unless they are clearly erroneous
and, except with respect to determinations under
subsection (3)(A) or (3)(B), shall give due deference to
the district court’s application of the guidelines to the
facts. With respect to determinations under
subsection (3)(A) or (3)(B), the court of appeals shall
review de novo the district court’s application of the
guidelines to the facts.

(f) Decision and disposition.—If the court of
appeals determines that—

(1) the sentence was imposed in violation of law
or imposed as a result of an incorrect application
of the sentencing guidelines, the court shall
remand the case for further sentencing
proceedings with such instructions as the court
considers appropriate;

(2) the sentence i1s outside the applicable
guideline range and the district court failed to
provide the required statement of reasons in the
order of judgment and commitment, or the
departure is based on an impermissible factor, or
is to an unreasonable degree, or the sentence was
imposed for an offense for which there is no
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applicable sentencing guideline and is plainly
unreasonable, it shall state specific reasons for its
conclusions and—

(A) 1if it determines that the sentence is too
high and the appeal has been filed under
subsection (a), it shall set aside the sentence
and remand the case for further sentencing
proceedings with such instructions as the
court considers appropriate, subject to
subsection (g);

(B) if it determines that the sentence is too
low and the appeal has been filed under
subsection (b), it shall set aside the sentence
and remand the case for further sentencing
proceedings with such instructions as the
court considers appropriate, subject to
subsection (g);

(3) the sentence is not described in paragraph (1)
or (2), it shall affirm the sentence.
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28 U.S.C. § 994. Duties of the Commission

(a) The Commission, by affirmative vote of at least
four members of the Commission, and pursuant to its
rules and regulations and consistent with all pertinent
provisions of any Federal statute shall promulgate and
distribute to all courts of the United States and to the
United States Probation System—

(1)

guidelines, as described in this section, for

use of a sentencing court in determining the
sentence to be imposed in a criminal case,
including—

@)

(A) a determination whether to impose a
sentence to probation, a fine, or a term of
Imprisonment;

(B) a determination as to the appropriate
amount of a fine or the appropriate length of
a term of probation or a term of
Imprisonment;

(C) a determination whether a sentence to
a term of imprisonment should include a
requirement that the defendant be placed on
a term of supervised release after
imprisonment, and, if so, the appropriate
length of such a term;

(D) a determination whether multiple
sentences to terms of imprisonment should
be ordered to run concurrently or
consecutively; and

(E) a determination under paragraphs (6)
and (11) of section 3563(b) of title 18;

general policy statements regarding

application of the guidelines or any other aspect
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of sentencing or sentence implementation that in
the view of the Commission would further the
purposes set forth in section 3553(a)(2) of title 18,
United States Code, including the appropriate use
of—

(A) the sanctions set forth in sections 3554,
3555, and 3556 of title 18;

(B) the conditions of probation and
supervised release set forth in sections
3563(b) and 3583(d) of title 18;

(C) the sentence modification provisions
set forth in sections 3563(c), 3564, 3573, and
3582(c) of title 18;

(D) the fine imposition provisions set forth
1n section 3572 of title 18;

(E) the authority granted under rule
11(e)(2) of the Federal Rules of Criminal
Procedure to accept or reject a plea
agreement entered into pursuant to rule
11(e)(1); and

(F) the temporary release provisions set
forth in section 3622 of title 18, and the
prerelease custody provisions set forth in
section 3624(c) of title 18; and

(3) guidelines or general policy statements
regarding the appropriate use of the provisions
for revocation of probation set forth in section
3565 of title 18, and the provisions for
modification of the term or conditions of
supervised release and revocation of supervised
release set forth in section 3583(e) of title 18.
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(b)(1) The Commission, in the guidelines promulgated
pursuant to subsection (a)(1), shall, for each category
of offense involving each category of defendant,
establish a sentencing range that is consistent with all
pertinent provisions of title 18, United States Code.

(2) If a sentence specified by the guidelines includes
a term of imprisonment, the maximum of the range
established for such a term shall not exceed the
minimum of that range by more than the greater of 25
percent or 6 months, except that, if the minimum term
of the range is 30 years or more, the maximum may be
life imprisonment.
%k

(0) The Commission periodically shall review and
revise, in consideration of comments and data coming
to its attention, the guidelines promulgated pursuant
to the provisions of this section. In fulfilling its duties
and in exercising its powers, the Commission shall
consult with authorities on, and individual and
institutional representatives of, various aspects of the
Federal criminal justice system. The United States
Probation System, the Bureau of Prisons, the Judicial
Conference of the United States, the Criminal Division
of the United States Department of Justice, and a
representative of the Federal Public Defenders shall
submit to the Commission any observations,
comments, or questions pertinent to the work of the
Commission whenever they believe such
communication would be useful, and shall, at least
annually, submit to the Commission a written report
commenting on the operation of the Commission’s
guidelines, suggesting changes in the guidelines that
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appear to be warranted, and otherwise assessing the
Commission’s work.

(p) The Commission, at or after the beginning of a
regular session of Congress, but not later than the first
day of May, may promulgate under subsection (a) of
this section and submit to Congress amendments to
the guidelines and modifications to previously
submitted amendments that have not taken effect,
including modifications to the effective dates of such
amendments. Such an amendment or modification
shall be accompanied by a statement of the reasons
therefor and shall take effect on a date specified by the
Commission, which shall be no earlier than 180 days
after being so submitted and no later than the first day
of November of the calendar year in which the
amendment or modification is submitted, except to the
extent that the effective date is revised or the
amendment 1s otherwise modified or disapproved by
Act of Congress.

*xk

(t) The Commission, in promulgating general policy
statements regarding the sentencing modification
provisions in section 3582(c)(1)(A) of title 18, shall
describe what should be considered extraordinary and
compelling reasons for sentence reduction, including
the criteria to be applied and a list of specific examples.
Rehabilitation of the defendant alone shall not be
considered an extraordinary and compelling reason.
%kt

(w)(1) The Chief Judge of each district court shall
ensure that, within 30 days following entry of
judgment in every criminal case, the sentencing court
submits to the Commission, in a format approved and
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required by the Commission, a written report of the
sentence, the offense for which it is imposed, the age,
race, sex of the offender, and information regarding
factors made relevant by the guidelines. The report
shall also include—

(A) the judgment and commitment order;

(B) the written statement of reasons for the
sentence imposed (which shall include the
reason for any departure from the otherwise
applicable guideline range and which shall
be stated on the written statement of
reasons form issued by the dJudicial
Conference and approved by the United
States Sentencing Commission);

(C) any plea agreement;

(D) the indictment or other charging
document;

(E) the presentence report; and

(F) any other information as the
Commission finds appropriate.

The information referred to in subparagraphs (A)
through (F) shall be submitted by the sentencing court
in a format approved and required by the Commission.

*kk

(x) The provisions of section 553 of title 5, relating to
publication in the Federal Register and public hearing
procedure, shall apply to the promulgation of
guidelines pursuant to this section.
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28 U.S.C. § 995. Powers of the Commission

(a) The Commission, by vote of a majority of the
members present and voting, shall have the power
to—

(1) establish general policies and promulgate
such rules and regulations for the Commission as
are necessary to carry out the purposes of this
chapter;

(2) appoint and fix the salary and duties of the
Staff Director of the Sentencing Commission, who
shall serve at the discretion of the Commission
and who shall be compensated at a rate not to
exceed the highest rate now or hereafter
prescribed for Level 6 of the Senior Executive

Service Schedule (5 U.S.C. 5382);

(3) deny, revise, or ratify any request for regular,
supplemental, or deficiency appropriations prior
to any submission of such request to the Office of
Management and Budget by the Chair;

(4) procure for the Commission temporary and
intermittent services to the same extent as is
authorized by section 3109(b) of title 5, United
States Code;

(5) utilize, with their consent, the services,
equipment, personnel, information, and facilities
of other Federal, State, local, and private agencies
and instrumentalities with or  without
reimbursement therefor;

(6) without regard to 31 U.S.C. 3324, enter into
and perform such contracts, leases, cooperative
agreements, and other transactions as may be
necessary in the conduct of the functions of the
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Commission, with any public agency, or with any
person, firm, association, corporation, educational
institution, or non-profit organization;

(7) accept and employ, in carrying out the
provisions of this title, voluntary and
uncompensated services, notwithstanding the
provisions of 31 U.S.C. 1342, however, individuals
providing such services shall not be considered
Federal employees except for purposes of chapter
81 of title 5, United States Code, with respect to
job-incurred disability and title 28, United States
Code, with respect to tort claims;

(8) request such information, data, and reports
from any Federal agency or judicial officer as the
Commission may from time to time require and as
may be produced consistent with other law;

(9) monitor the performance of probation
officers with regard to sentencing
recommendations, including application of the
Sentencing Commission guidelines and policy
statements;

(10) i1ssue instructions to probation officers
concerning the application of Commission
guidelines and policy statements;

(11) arrange with the head of any other Federal
agency for the performance by such agency of any
function of the Commission, with or without
reimbursement;

(12) establish a research and development

program within the Commission for the purpose
of—
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(A) serving as a clearinghouse and
information center for the collection,

preparation, and dissemination of
information on Federal sentencing practices;
and

(B) assisting and serving in a consulting
capacity to Federal courts, departments, and
agencies in the development, maintenance,
and coordination of sound sentencing
practices;

(13) collect systematically the data obtained from
studies, research, and the empirical experience of
public and private agencies concerning the
sentencing process;

(14) publish data concerning the sentencing
process;

(15) collect systematically and disseminate
information concerning sentences actually
imposed, and the relationship of such sentences to
the factors set forth in section 3553(a) of title 18,
United States Code;

(16) collect systematically and disseminate
information regarding effectiveness of sentences
1mposed;

(17) devise and conduct, in various geographical
locations, seminars and workshops providing
continuing studies for persons engaged in the
sentencing field;

(18) devise and conduct periodic training
programs of instruction in sentencing techniques
for judicial and probation personnel and other
persons connected with the sentencing process;
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(19) study the feasibility of developing guidelines
for the disposition of juvenile delinquents;

(20) make recommendations to Congress
concerning modification or enactment of statutes
relating to sentencing, penal, and correctional
matters that the Commission finds to be
necessary and advisable to carry out an effective,
humane and rational sentencing policy;

(21) hold hearings and call witnesses that might
assist the Commission in the exercise of its
powers or duties;

(22) perform such other functions as are required
to permit Federal courts to meet their
responsibilities under section 3553(a) of title 18,
United States Code, and to permit others involved
in the Federal criminal justice system to meet
their related responsibilities;

(23) retain private attorneys to provide legal
advice to the Commission in the conduct of its
work, or to appear for or represent the
Commission in any case in which the Commission
1s authorized by law to represent itself, or in
which the Commission is representing itself with
the consent of the Department of Justice; and the
Commission may in its discretion pay reasonable
attorney’s fees to private attorneys employed by it
out of its appropriated funds. When serving as
officers or employees of the United States, such
private attorneys shall be considered special
government employees as defined in section 202(a)
of title 18; and
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(24) grant incentive awards to its employees
pursuant to chapter 45 of title 5, United States
Code.

(b) The Commission shall have such other powers
and duties and shall perform such other functions as
may be necessary to carry out the purposes of this
chapter, and may delegate to any member or
designated person such powers as may be appropriate
other than the power to establish general policy
statements and guidelines pursuant to section
994(a)(1) and (2), the i1ssuance of general policies and
promulgation of rules and regulations pursuant to
subsection (a)(1) of this section, and the decisions as to
the factors to be considered in establishment of
categories of offenses and offenders pursuant to
section 994(b). The Commission shall, with respect to
its activities under subsections (a)(9), (a)(10), (a)(11),
(a)(12), (a)(13), (a)(14), (a)(15), (a)(16), (a)(17), and
(a)(18), to the extent practicable, utilize existing
resources of the Administrative Office of the United
States Courts and the Federal Judicial Center for the
purpose of avoiding unnecessary duplication.

(¢c) Upon the request of the Commission, each
Federal agency is authorized and directed to make its
services, equipment, personnel, facilities, and
information available to the greatest practicable
extent to the Commission in the execution of its
functions.

(d) A simple majority of the membership then serving
shall constitute a quorum for the conduct of business.
Other than for the promulgation of guidelines and
policy statements pursuant to section 994, the
Commission may exercise its powers and fulfill its
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duties by the vote of a simple majority of the members
present.

(e) Except as otherwise provided by law, the
Commission shall maintain and make available for
public inspection a record of the final vote of each
member on any action taken by it.
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United States Sentencing Guideline
§ 1A1.1 (2025)

The Sentencing Reform Act of 1984 (Title II of the
Comprehensive Crime Control Act of 1984) provides
that a sentencing court “shall impose a sentence
sufficient, but not greater than necessary, to comply
with” the purposes of sentencing: (1) to reflect the
seriousness of the offense, to promote respect for the
law, and to provide just punishment for the offense; (2)
deterrence; (3) protection of the public from further
crimes; and (4) rehabilitation. See 18 U.S.C. 3553(a).
The Act also provides for the development of
guidelines by the Commission that further those
purposes.

The guidelines, policy statements, and commentary
set forth in this Guidelines Manual, including
amendments thereto, are promulgated by the United
States Sentencing Commission pursuant to: (1)
section 994(a) of title 28, United States Code; and (2)
with respect to guidelines, policy statements, and
commentary promulgated or amended pursuant to
specific congressional directive, pursuant to the
authority contained in that directive in addition to the
authority under section 994(a) of title 28, United
States Code.

The Commission has ensured that the guidelines,
policy statements, and commentary used to calculate
the guideline range are: (1) neutral as to the race, sex,
national origin, creed, and socioeconomic status of the
defendant; and (2) generally do not reflect
consideration of education, vocational skills,
employment record, family ties and responsibilities,
and community ties of the defendant, in
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recommending a term of imprisonment or length of
imprisonment. See 28 U.S.C. 994(d), (e).

Commentary

Background: The Sentencing Reform Act of 1984
(Title II of the Comprehensive Crime Control Act of
1984) (the “Act”) provides that courts must consider a
variety of factors when imposing a sentence “sufficient,
but not greater than necessary”’” to comply with the
purposes of sentencing as set forth in the Act—to
reflect the seriousness of the offense, to promote
respect for the law, to provide just punishment for the
offense, deterrence, protection of the public from
further crimes, and rehabilitation. 18 U.S.C. § 3553(a).
The Act provides for the development of guidelines
that will (1) further these statutory purposes of
sentencing; (2) provide certainty and fairness in
meeting the purposes of sentencing, avoiding
unwarranted sentencing disparities among
defendants with similar records who have been found
guilty of similar criminal conduct while maintaining
sufficient flexibility to permit individualized sentences
when warranted by mitigating or aggravating factors
not taken into account in the establishment of general
sentencing practices; and (3) reflect, to the extent
practicable, advancement in knowledge of human
behavior as it relates to the criminal justice process.

28 U.S.C. § 994(P).

As Dbackground, Congress provided specific
directives to the Commission when setting a guideline
range for “each category of offense involving each
category of defendant.” 28 U.S.C. § 994(b)(1).

First, the Act directs the Commission to consider,
for purposes of establishing categories of offenses,
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whether the following seven matters, “among others,”
have any relevance to the nature, extent, place of
service, or other aspects of an appropriate sentence: (1)
the grade of the offense; (2) the circumstances under
which the offense was committed which mitigate or
aggravate the seriousness of the offense; (3) the nature
and degree of the harm caused by the offense,
including whether it involved property, irreplaceable
property, a person, a number of persons, or a breach of
public trust; (4) the community view of the gravity of
the offense; (5) the public concern generated by the
offense; (6) the deterrent effect a particular sentence
may have on the commission of the offense by others;
and (7) the current incidence of the offense in the
community and in the Nation as a whole. See 28 U.S.C.
§ 994(c).

Second, the Act directs the Commission to consider,
for purposes of establishing categories of defendants,
whether the following eleven matters, “among others,”
have any relevance to the nature, extent, place of
service, or other aspects of an appropriate sentence,
and to take them into account in the guidelines and
policy statements only to the extent that they do have
relevance: (1) age; (2) education; (3) vocational skills;
(4) mental and emotional condition to the extent that
such condition mitigates the defendant’s culpability or
to the extent that such condition is otherwise plainly
relevant; (5) physical condition, including drug
dependence; (6) previous employment record; (7)
family ties and responsibilities; (8) community ties; (9)
role in the offense; (10) criminal history; and (11)
degree of dependence upon criminal activity for a
livelihood. See 28 U.S.C. § 994(d). The Act also directs
the Commission to ensure that the guidelines and



28a

policy statements “are entirely neutral” as to five
characteristics—race, sex, national origin, creed, and
socioeconomic status. See 28 U.S.C. § 994(d).

Third, the Act directs the Commission to ensure
that the guidelines and policy statements, in
recommending a term of imprisonment or length of a
term of 1imprisonment, reflect the “general
inappropriateness” of considering five of those
characteristics—education; vocational skills;
employment record; family ties and responsibilities;
and community ties. See 28 U.S.C. § 994(e).

In formulating the guidelines used to calculate the
guideline range, the Commission remains cognizant of
these detailed instructions directing the Commission
to consider whether, and to what extent, specific
offense-based and offender-based factors are relevant
to sentencing. See 28 U.S.C. § 994(c), (d). Similarly,
the Commission has ensured that the guidelines,
policy statements, and commentary used to calculate
the guideline range are: (1) neutral as to the race, sex,
national origin, creed, and socioeconomic status of the
defendant; and (2) generally do not reflect
consideration of education, vocational skills,
employment record, family ties and responsibilities,
and community ties of the defendant in recommending
a term of imprisonment or length of imprisonment.

See 28 U.S.C. § 994(d), (e).

The requirements and limitations imposed upon the
Commission by 28 U.S.C. § 994, however, do not apply
to the sentencing court. To the contrary, Congress set
forth the factors that a court must consider in
1mposing a sentence that is “sufficient but not greater
than necessary” to comply with the purposes of
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sentencing in 18 U.S.C. § 3553(a). These statutory
factors permit a sentencing court to consider the
“widest possible breadth of information” about a
defendant ensuring the court is in “possession of the
fullest information  possible concerning the
defendant’s life and characteristics.” See Pepper v.
United States, 562 U.S. 476, 488 (2011); see also
Concepcion v. United States, 597 U.S. 481, 493 (2022).
Accordingly, the application instructions set forth in
the following part are structured to reflect this two-
step process whereby the sentencing court must first
correctly calculate the applicable guideline range as
the “starting point and initial benchmark” and then
must determine an appropriate sentence upon
consideration of all the factors set forth by Congress in
18 U.S.C. § 3553(a). See Gall v. United States, 552 U.S.
38, 49-51 (2007).
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United States Sentencing Guideline
§ 1B1.7 (1987)

The commentary that accompanies the guideline
sections may serve a number of purposes. First, it may
interpret the guideline or explain how it is to be
applied. Failure to follow such commentary could
constitute an incorrect application of the guidelines,
subjecting the sentence to possible reversal on appeal.
See 18 U.S.C. § 3742. Second, the commentary may
suggest circumstances which, in the view of the
Commission, may warrant departure from the
guidelines. Such commentary is to be treated as the
legal equivalent of a policy statement. Finally, the
commentary may provide background information,
including factors considered in promulgating the
guideline or reasons underlying promulgation of the
guideline. As with a policy statement, such
commentary may provide guidance in assessing the
reasonableness of any departure from the guidelines.

Commentary

Portions of this document not labeled as guidelines
or commentary also express the policy of the
Commission or provide guidance as to the
interpretation and application of the guidelines.
These are to be construed as commentary and thus
have the force of policy statements.

In stating that failure to follow certain commentary
“could constitute an incorrect application of the
guidelines,” the Commission simply means that in
seeking to understand the meaning of the guidelines
courts likely will look to the commentary as an
indication of the intent of those who wrote them. In
such instances, the courts will treat the commentary
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much like legislative history or other legal material
that helps determine the intent of a drafter.
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United States Sentencing Guideline
§ 1B1.7 (2025)

The Commentary that accompanies the guideline
sections may serve a number of purposes. It may
interpret the guideline or explain how it is to be
applied. Failure to follow such commentary could
constitute an incorrect application of the guidelines,
subjecting the sentence to possible reversal on appeal.
See 18 U.S.C. 3742. In addition, the commentary may
provide background information, including factors
considered in promulgating the guideline or reasons
underlying promulgation of the guideline.

Commentary

Portions of this document not labeled as guidelines
or commentary also express the policy of the
Commission or provide guidance as to the
interpretation and application of the guidelines.
These are to be construed as commentary and thus
have the force of policy statements.

“[Clommentary in the Guidelines Manual that
interprets or explains a guideline is authoritative
unless it violates the Constitution or a federal statute,
or 1s inconsistent with, or a plainly erroneous reading
of, that guideline.” Stinson v. United States, 508 U.S.
36, 38 (1993).
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United States Sentencing Guideline
§ 2K2.1 (2025)

(a) Base Offense Level (Apply the Greatest):

(1) 26, if (A) the offense involved a (i)
semiautomatic firearm that 1s capable of
accepting a large capacity magazine; or (ii)
firearm that is described in 26 U.S.C. § 5845(a);
and (B) the defendant committed any part of the
instant offense subsequent to sustaining at least
two felony convictions of either a crime of violence
or a controlled substance offense;

(2) 24, if the defendant committed any part of
the instant offense subsequent to sustaining at
least two felony convictions of either a crime of
violence or a controlled substance offense;

3) 22, if (A) the offense involved a (i)
semiautomatic firearm that 1s capable of
accepting a large capacity magazine; or (ii)
firearm that is described in 26 U.S.C. § 5845(a);
and (B) the defendant committed any part of the
instant offense subsequent to sustaining one
felony conviction of either a crime of violence or a
controlled substance offense;

4) 20, if—

(A) the defendant committed any part of
the instant offense subsequent to sustaining
one felony conviction of either a crime of
violence or a controlled substance offense; or

(B) the () offense involved a (I)
semiautomatic firearm that is capable of
accepting a large capacity magazine; or (II)
firearm that i1s described in 26 U.S.C.
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§ 5845(a); and (i) defendant (I) was a
prohibited person at the time the defendant
committed the instant offense; (II) 1is
convicted under 18 U.S.C. § 922(d), § 932, or
§ 933; or (IIT) is convicted under 18 U.S.C.
§ 922(a)(6) or § 924(a)(1)(A) and committed
the offense with knowledge, intent, or reason
to believe that the offense would result in the
transfer of a firearm or ammunition to a
prohibited person;

(5) 18, if the offense involved a firearm
described in 26 U.S.C. § 5845(a);

(6) 14, if the defendant (A) was a prohibited
person at the time the defendant committed the
instant offense; (B) is convicted under 18 U.S.C.
§ 922(d), § 932, or § 933; or (C) is convicted under
18 U.S.C. §922(a)(6) or §924(a)(1)(A) and
committed the offense with knowledge, intent, or
reason to believe that the offense would result in
the transfer of a firearm or ammunition to a
prohibited person;

(7) 12, except as provided below; or

(8) 6, if the defendant is convicted under 18
U.S.C. § 922(c), (e), (), (m), (s), (1), or (x)(1), or 18
U.S.C. § 1715.

*xk

Application Notes:

*xk

2. Semiautomatic Firearm That Is Capable of
Accepting a Large Capacity Magazine.— For
purposes of subsections (a)(1), (a)(3), and (a)(4), a
“semiautomatic firearm that is capable of
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accepting a large capacity magazine” means a
semiautomatic firearm that has the ability to fire
many rounds without reloading because at the time of
the offense (A) the firearm had attached to it a
magazine or similar device that could accept more
than 15 rounds of ammunition; or (B) a magazine or
similar device that could accept more than 15 rounds
of ammunition was in close proximity to the firearm.
This definition does not include a semiautomatic
firearm with an attached tubular device capable of
operating only with .22 caliber rim fire ammunition.
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U.S. Sentencing Commission Rule 2.2 — Voting
Rules for Action by the Commission

(a) Except as otherwise provided in these rules or by
law, action by the Commission requires the
affirmative vote of a majority of the members at a
public meeting at which a quorum 1is present. A
quorum shall consist of a majority of the members
then serving. Members shall be deemed “present” and
may participate and vote in meetings from remote
locations by electronic means, including telephone,
satellite, and video conference devices.

(b) Promulgation of guidelines, policy statements,
official commentary, and amendments thereto shall
require the affirmative vote of at least four members
at a public meeting. See 28 U.S.C. § 994(a).

Publication for comment of proposed amendments
to guidelines, policy statements, or official
commentary shall require the affirmative vote of at
least three members at a public meeting.

Approval of a notice of priorities shall require the
affirmative vote, at a public meeting, of a majority of
the members then serving.

Adoption or revision of the minutes of a public
meeting shall require the affirmative vote, at a public
meeting, of a majority of the members then serving.

(¢c) Action on other matters may be taken (1) at a
nonpublic meeting; or (2) without a meeting by written
or oral communication (e.g., by “notation voting”), and
shall be based on the affirmative vote of a majority of
the members then serving. Such matters include the
approval of budget requests, administrative and
personnel 1issues, decisions on contracts and
cooperative agreements, decisions on workshops and
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training programs, decisions on publishing reports
and making recommendations to Congress, decisions
to hold hearings and call witnesses, decisions on
litigation and administrative proceedings involving
the Commission, decisions relating to the formation
and membership of advisory groups, the approval
pursuant to 28 U.S.C. § 994(w) of a statement of
reasons form, notices of proposed priorities, extensions
of public comment periods, notices of proposed
amendments to these rules, approval of technical and
clerical amendments to these rules, and decisions to
hold a nonpublic meeting. The Commission is not
precluded from acting on such matters at a public
meeting.

A motion to reconsider Commission action may be
made only by a commissioner on the prevailing side of
the vote for which reconsideration is sought, or who
did not vote on the matter. Four votes are necessary
to reconsider a Commission vote on any question on
which a four-vote majority is required.
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U.S. Sentencing Commission Rule 4.1 -
Promulgation of Amendments

The Commission may promulgate and submit to
Congress amendments to the guidelines after the
beginning of a regular session of Congress and not
later than May 1 of that year. Amendments shall be
accompanied by an explanation or statement of
reasons for the amendments. Unless otherwise
specified, or unless Congress legislates to the contrary,
amendments submitted for review shall take effect on
the first day of November of the year in which
submitted. 28 U.S.C. § 994(p).

At other times, pursuant to special statutory
enactment, the Commission may promulgate
amendments to accomplish identified congressional
objectives.

Amendments to policy statements and commentary
may be promulgated and put into effect at any time.
However, to the extent practicable, the Commission
shall endeavor to include amendments to policy
statements and commentary in any submission of
guideline amendments to Congress and put them into
effect on the same November 1 date as any guideline
amendments issued in the same year.
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U.S. Sentencing Commission Rule 4.3 — Notice
and Comment on Proposed Amendments

In proposing and promulgating guidelines and
amendments thereto, the Commission shall comply
with the requirements of section 553 of title 5, United
States Code, relating to publication in the Federal
Register and public hearing procedure. 28 U.S.C.
§ 994(x).

The Commission may promulgate commentary and
policy statements, and amendments thereto, without
regard to the provisions of 28 U.S.C. § 994(x).
Nevertheless, the Commission will endeavor to
provide, to the extent practicable, comparable
opportunities for public input on proposed policy
statements and commentary considered in conjunction
with guideline amendments.

Where appropriate, the Commission may divide a
comment period into an original comment phase and a
reply comment phase. For example, the Commission
may divide a comment period of 60 calendar days into
an original comment phase of 40 calendar days and a
reply comment phase of 20 calendar days. Comments
during a reply phase are limited to issues raised in the
original comment phase.

Public comment regarding a proposed amendment
received after the close of the comment period, and
reply comment received on issues not raised in the
original comment phase, may not be considered.

The Commission does not intend to solicit ex parte
communications (i.e., communications outside the
public comment process) on the merits of a proposed
amendment from outside parties.
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