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APPENDIX

Order Denying Motion For Relief Judgment
Dec. 19, 2022, received
Denied on 8 day of August, 2023
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IN THE CIRCUIT COURT OF THE THIRD JUDICIAL CIRCUIT
IN AND FOR LAFAYETTE COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO.: 2013-62-CF

VS.

MICHAEL DEVON MILLER,
Defendant.
/

ORDER DENYING MOTION FOR RELIEF FROM JUDGMENT
THIS CAUSE came before the Court on the Defendant’s pro se “Motion for Relief from

Judgment,” filed with the Lafayette County Clerk of the Court on December 19, 2022. For
» unknown reasons, this Court was unaware of the existence of the instant motion until very recently.

Therefore this Court just now considers the motion and applicable law, the motion is DENIED

for the reasons expressed below.

Procedural History

On February 4, 2016, the Defendant was convicted of: Count 1, DUI manslaughter; Count
2, reckless driving; Count 3, DUI causing serious bodily injury; Counts 4 and 5, DUI causing
property damage; and Count 6, DUI. The State vacated the charges in Counts 2, 5, and 6, and the
Defendant was sentenced as a Habitual Felony Offender as follows: Count 1, 29% years in prison,
followed by six months of probation; Count 3, five years in prison, concurrent with Count 1; and
Count 4, one year in the county jail, concurrent with Counts 1 and 3. The Defendant’s judgment
and sentence were per curiam affirmed by Mandate issued August 30, 2018. See Miller v. State,
250 So. 3d 144 (Fla. 1st DCA 2018). | '

Subsequently, the Defendant filed an'émended Motion to Correct Illegal Sentence, which
was denied. The Defendant then filed a Second Amended Motion to Correct Illegal Sentence,
which was also denied. On February 9, 2023, the Defendant filed a Notice of Appeal of the Court’s
Order. The appeal is currently pending before the First District Court of Appeal, case number

1D23-0295. P\
~

Instant Motion
On December 19, 2022, the Defendant fi led the mstant motion seeking “relief from

judgment.” He raises one ground alleging tifat the Court s prior orders denying his motions are a

PROVIDED FOR MAILING
AT CALHOUN CI ON

SEP'28 2023

| o3 Ve STHF INITIALS Le
: (a2 TE INTIALS



State of Florida v. Michael Devon Miller

Order Denying Motion for Relief from Judgment
Case No.: 2013-62-CF

Darren K. Jackson, Acting Circuit Judge

nullity. The Defendant asserts that the Court’s ruling on his Rules 3.800(a) and 3.850 motions
“must be dismissed as void” Motion at 3. He claims that the judge does not have authority to rule
on the motions in his criminal case due to the judge’s recusal in a civil case in which the Defendant
is a party. Specifically, the Defendant argues that the judge entered an Order of Recusal in case
2014-23-CA and due to this recusal the judge should be “barred from further participation in [this]
case.” Motion at 3. In relief, the Defendant requests the current judge be removed, a new judge be
appointed in this case, and the new judge hear his previously filed motions. Motion at 5.

Initially, the Court notes that rule 1.540 is not applicable to the instant case. See Fla. R.
Civ. P. 1.540. “By its own terms, rule 1.540 applies only to civil matters, not to collateral claims
associated with criminal convictions.” Goolsby v. State, 914 So. 2d 494, 496 (Fla. 5th DCA 2005)
(citing Steinhorst v. State, 636 So. 2d 498, 500 (Fla. 1994)). However, rather than denying the
motion the court may treat such as motion under rule 3.850 if the motion raises facially sufficient
claims for post-conviction relief. See Aswell v. State, 310 So. 3d 983 (Fla. 2d DCA 2020) (finding
that because rule 1.540 does not apply to criminal cases the court should treat motion is filed under
correct rule 3.850). Furthermore, if the motion is not cognizable under rule 3.850 the court may
treat a motion filed under rule 1.540 as petition for writ of mandamus, but the defendant must
demonstrate a clear legal right. See Goolshy, 914 So. 2d at 496 (finding that mandamus seems the
appropriate remedy to compel the trial court to afford the defendant a new 3.850 hearing based on
recusal of a judge if he can demonstrate a clear legal right to such a hearing and an indisputable
legal duty on the part of the court to conduct such a hearing.).

Here, the Defendant’s claim is insufficient and untimely under Rule 3.850. Moreover, the
relief under mandamus is not appropriate based on the Defendant’s failure to show a clear legal
right to removal of the trial judge. See Turner v. Singletary. 623 So. 2d 537, 538 (Fla. 1st DCA
1993) (to be entitled to mandamus relief, the petitioner must show that he has a clear legal right to
compel an official to perform an indisputable ministerial legal duty required by law and no other
adequate remedy exists). The Defendant claims trial Jjudge’s recusal in the civil case amounted to
a recusal in the present case, thus the trial judge’s orders after the Order of Recusal are void.
Motion at 3. Contrary to the Defendant’s assertions the trial judge’s recusal in the civil case does
not amount to recusal in this case. The trial judge’s basis for recusing was that “undersigned’s

daughter is a partner in the firm representing one of the defendants[.]” See attached Order of
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State of Florida v. Michael Devon Miller

Order Denying Motion for Relief from Judgment
Case No.: 2013-62-CF

Darren K. Jackson, Acting Circuit Judge

Recusal. Any potential conflict in the civil case does not exist in the present case because the other
defendants in the civil case are not parties in this case. Therefore, the Defendant has failed to
demonstrate a legal basis for the trial judge to recuse. See Fla. R. Gen. Prac. & Jud. Admin.
2.330(e) (a judge may be disqualified if “the judge, the judge’s spouse or domestic partner, or a
person within the third degree of relationship to either of them, or the spouse of domestic partner
of such a person...is acting as a lawyer in the proceedings.”). Because the trial court did not recuse
and is not disqualified in the present case the orders entered denying the Defendant’s motion filed
under rules 3.800 and 3.850 are not void or voidable. See Davis v. State, 849 So. 2d 1137 (Fla. 1st
DCA 2003) (any order entered with or after an order of recusal are void and have no effect).
Accordingly, this Court finds that the Court does not have a ministerial duty to void court orders
entered “on or before March 2021” and to appoint a new Jjudge to the instant case; thus, the
Defendant is not entitled to the relief he seeks.

THEREFORE, it is ORDERED:

The Defendant’s pro se Motion for Relief from Judgment is DENIED.

DONE AND ORDERED in Lafayette County, Florida, this__ 8 day of August 2023,

J KSON, ACTING CIRCUIT JUDGE

Attachments:
e Order of Recusal, 2014-23-CA

CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that a copy of the foregoing Order with attachments was furnished
by U.S. Mail or electronic transmission to those listed below this _8 _day of August 2023.

Michael Devon Miller, DC #542102 Office of the State Attorney
Calhoun Correctional Institution Third Judicial Circuit
19562 SE Institution Drive e.service@sao3.org

Blountstown, Florida 32424-5156
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