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THIRD APPELLATE DISTRICT
(San Joaquin) ,
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e e e E T 9019.0003551)
V. . N
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T KN e et LT

OTONIEL CORNEJO, - ans i P S

‘Defendant and Appellans.” “ < |

Defendant Otoniel Cornejo was convicted of several counts of assault with a .
firearm on a peace officer and one count of unlawful possession of a firearm. Under
California law, assault r_equirqs a presentability to commit a violent injury. (Pen. Code,
§ 240.)! On appeal, Cornejo contends that the record lacks substantial evidence that he

had the present ability to commiit a violent injury because, he assetts, the evidence was

1 Undesignated statutory references are to-the Penal Code.
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insufficient to prove that the single byllet in hi,s gun was-,capabie of firing. He challenges
the trial court’s demal of his motion for a. new Iual on s1rn11ar grounds He. further -
contends. that he is enntled to additional presentence custdd§ creci1t ztnd te eOnduct credi

We reject Cornejo’s challenge to his assault convictions because there was
sufficient evidence to support the j Jury s verdlct Regardlng ComeJo S sentence we see
no basis in the """
agree with Corniejo that he is entltled to’ presentence conduct credits. We therefore
modify the judgment to reflect the appr opnate award of conduct credits but otherwise
affirm the judgment.

BACKGROUND

On January 17, 2019, law enforcement ofﬁcers surrounded a house where Cornejo
was staying to execute a warrant for his arrest. As officers stood outside the house’s .
open front door negotlatmg w1th Cornejo inside, Come_]o suddenly ceme alr ound a corner,
said “[ﬂuck 1t” ‘or. “fuek this,” squared himself toward the ofﬁcers in the doorway, and
pointed a raised revolver in their direction. Officers “saw a flinching motion, like
[Cornejo] was pulling the trigger.™ A few of the officers heard two. clicks ffom Corhejo’s
gun, which are audible on the body camera video shownto the jury, consistent with the
sound of “the trigger being pulled and a hammer falling oﬁ the action.” Cornejo’s gun,

however, did not fire. The officers then shot Cornejo multiple times and eventually

arrested him insidé the houge: ~  + = 71 e e i
Céinejo‘was taken to a'local county hospital t receive freatnent for his irijuries.” *
He remained hospltahzed for neal‘ly elght weieks béfore bemg’trahsported and booked
into jail. K B S RS R
" In October 2020; thé Pecple¢harped Comejo with twb counts of atterpted
premeditated murder of a peace officer (§§ 664, 187, subd. (a); counts one and two), five
counts of assault with a firearm on a peace officer (§ 245, subd. (d)(1); counts three

through seven), and one count of being a felon in'possession of a fircarm (§29800,
2
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subd. (2)(1); count eight). Asto counts one through seven, the People alleged that -
Cornejo personally used a firearm (§§ 12622.5, subd. (a), 12022.53, subd. (b)) and as”to ,
count eight, that Corneéjo used a firezrm (§ 1170.12, subd. (c)(2)(C)(ii)}. It was further
alleged that Cornejo had suffered two prior strike convictions (§§ 667, subd. (d), 1170.12,
subd. (b)) and two prior serious felony coavictions (§ 667, sutd. (a)).

At trial, the prosecution presented the testimony of (among others) a robbery and
homicide'deteétivé, an evidence technician, and a criminologist. The detective and the
technician testified that the ¢nly ammunition, spent or intact, found at the scene that
matched the caliber of Cornejo’s revoiver was an unfired bullet, or cartridge, still in one
of the five chambers of the tevolver’s cylinder.2 The “fully intact cartridge” bad not
discharged its bullet, but the firing pin had struck the priraer, leaving a “heavy”
impression. B L L N

The detective testified that the presense of the impression meant “the trigger was
putled arid the hammer struck the bullet, but the buliet did not fire.” When defense.
counsel asked the detective wiather she could “tell if it ever could have been fired,” she
testified: “The bullet’s still intact here. So based on my training and experience, X would
say it’s still technically live evex though it didn’s fire.” Defense counsel then asked:

“But you don’t know whethes or not if you repeatedly hit it with the hammer that it
would actuaily go 6%, corvect?”  The detective responded, “[tlhere’s a chance it still
could. It’s still technically live until the gun'powder{ i]s removed from it and the

S N

2 The witnesses at trial varied in using the term “buliet” or “cartridge” when referring to
ar, individual round of amrumnition, which they explained consists of several components,
including the primer, casing, and a projectile (or bullet) at the tip. The witnesses
uniformly used only the term “bullet” i6 refer to the projectile component at the tip of the
round that is expelled when a gnn fires. Because the parties primarily use the term
«hyllet” to refer to a round of ammunition in the broader sense, we do the same. Where
quoting or describing the testimony of a witness, we use the term the witness used.
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bullet| i]s semoved froth the shiell casing.”. She confirmed that she could not say yyith
certainty that it wotld fire “[uJnless {she} physically didt,™. = - -

" The evidenct technician showed the bullet to the jury and described. it as “the live
bullet founcri"’ from the revolver. The technician-also described ‘what ;pphed hke an .
indentation from a hammer'strike on the primer;though he could not say, how many times.
the hammet méay have 'struck. R T PN SO

" The crithifiologist testified that, because of the distinct firing pin impression, . .
which appeared strong endugh to fire the cartridge, this “was a misfire, of some.type.”

Her “educated guess” on why the gun misfired was that “there was something wrong w1th
the aminunifion.” $he stated that “the hammer-definitely hit the firing pin,” possibly -
multiple timés; so she did not believe the problem was “the, function of the firearm. It
was, again, more likely the cartridge had an issue.” She testified that during funct1on

testing and test-firing ‘with het-own ammunitionrthe gun fired normally, . Qn ¢ross-
examination, the criminelogist agreed that there:could-be many reasons.-why a cartridge.
might hisfire anid that someone could try to fire the same-cartridge “ten times and it .
might never fire.” ~ ¥ .t el b D e

" Corn€jo alsd téstified. He said that:he tried to gommit suicide with the gun
multiple timés‘inside the house before confronting the officers; but the gun would not |
fire. He then tried to kill himself using a'knife but was again unsuccessful. Cornejo |
finally decided to try’to prompt the officers to kill him by advancing on them with the.
gun and repeatedly pulling the trigger to make it seem like a realistic attack.

The jury found Cornejo guilty of all five counts of assault with a firearmona
peace-officer and the single count of being a felon i in possessxon of a firearm. It also .
found uue t‘: h}e.arm enh enﬂl for éach of fhose counts The jury. hung on the two

: ‘cou‘nts of attempted pr emedltated mmder The tual courp decleu ed a mlstx ial on those

counts and later dlsmlssed them at the proseCu‘uon s reéiﬁest
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After trial, the People filed a second amendec information to allege only one prior
serious felony conviction (§ 667, subd. (a)) and to correct the dates of the two alleged
prior strikes. In a bifurcaied bench trial, the trial court found true sach of these
allegations. - -1l - ST e

Cornejo moved for a new trial based on, among -other claims, a lack of evidence
that the bullet in his revolver could fire. In considering Cornejo’s argument that evidence
of the bullet’s misfiring showed that it was not capable of firing, the trial court said that
such evidence did “not prove that {the bullet} was not a live round.” The court stated:
“[TThe issue is was4t a jive round. {f}...[]]: I don’t think there was testimony that .
anyone checked to see if there was gunpowder in it, or a primer.” The court told defense .
counsel, “if yoen would have asked to have scmeone open that round up and see if there
was a primer and see if there-was gunpewder, I wouldn’t have hesitated to order it.”

Aftet hearing further argtunent from defense counsel and the prosecution, the trial -
coutt denied Coingjo’s motion; explaining:.“The next issue: . . is was the bullet still {ivs.
Was it a live tullet? - I.don’t think there is:a reasonable doubt about it.- I think beyond-a
reasonable doubt it 'was a bullet’éapable of firing, that the gun was-operative, and the .
bullet appeared to be capable ofifiring. Just because you have a misfire on a bullet
doesn’t mean that.bullet isn’t going te.fire. As I'say; would you poixt that bullet at a
child after it has misfired two times or ten times and pull the trigger?. . Absolutely not. [§]
So at the time of the trial, the siate of the:evidence-was that that was' 4 bullet that was a
live round and capable of firing.” . -+~ S TR S

The trial court sentenced Cornejo.to a total term of 25 years to-life in state prison,
with 1,533 days of presentence. custody credits and nio conduct credits. - The court-stated
that it would order the Departmert of Corrections to irnpose “any additional .credits to
which [Corneio] is entitled.” - L

Correjc filed a timely appeel.
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DISCUSSIGN
| R |

Comejo seeks reversal of his assault convictions under section 245,
subdivision (d)(1) on the ground that there was insufficient evidence that he had the
“present ability” to commit a violent injury: .. R

FoLAL el A DL e s L

Section 245, subdivision (d)(1) provides that “[a]ny person who commifs an. .
assault with a firearm upon the person of a peace'sfficer or firefighter, ahd who knows or -
reasonably should know that the victim is.a pedce officer or firefigliter engaged inthe *
performance of his or her duties, when the peade officer or firefighter.is-engaged in the - -
performance of his or:her duties, shall be-punished by imprisonment in the state prison..: -
for four, six, or eight years.”. “An assault is an-unlawful attempt, coupled with & present - -
ability, to comumit a violent injury ‘on-:mefvperson of ahother:”(§.240.) “In-California, ‘to
constitirte an assault, the defendant:mustnot only.intend to.commit a battery [citation]; he.
[or she] must also have'the present ability to-do 50.” ¥ (Pesple v. Webb (2023) -« - .. .-
90 Cal.App.5th 660, 665-666, quoting People v; Wolcott:{1983)-34 Cal.3d 92, 99.) The + - .
present ability element of assault “is satisfied when ‘a:defénidant has-attained the means’ ' :
and location io strike immediately,’ ? meaning “onthe given occasion.”: (People v..
Chance (2008) 44 Cal.4th:1164, 1168, 1172; see also:Peoplev. Valdez (1985). » = -
175 Cal.App.3d 103, 112 [“to:be guilty-of assault a}deféndiamt must have.fnaneuvered .
himself into such a location and equipped himself with sufficiént means'that he-appears
to be able to sﬁ‘ike immediately at his intended:victim?].) ¥ e el

“When a defendant challenges the sufficiency of the:evidence for a juryfinding, -
we review the entire record in the light most favorable to:the judgment of the trial court.:
We evaluate whether substantial evidence, defined as reasonable and ‘credible evidence of:
solid value, has been disclosed, permitting the trier of fact to find guilt beyond a -

reasonable doubt.” (People v. Vargas (2020) 9 Cal.5th 793, 820 (Vargas).) We

6
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presume[] in support of the judgment-tae existence of every fact the irier could
reasonably deduce from: the evidence.’ ”. (Peoplev. Edwards {2013} 57 Cal:4th 658,
715.) “Even.when there is 2 significant amount of countervailing evidence, the iestimony
of a single witness that satisfies the standard is sufficient tc uphold the finding.”

(People v. Barnwell (2007) 41 Cal.dth 1038, 1052;:see People v. Ghobrial (2018) -

5 Cal.5th 250, 281 [* ‘unless the testimony is physicaily impossible or inheréntly
improbable, testimony:of a single witness.is sufficient to support-a Conviction® *].) “ ‘A -
reviewing court neither reweighs [thel evidence nor reevaluates a witness’s credibility.’ -
[Citation.] Reversal is not warranted ‘unless it appears “that upon no. hypothesis
whatsver is there sufficient substantial evidence to support [the convictién.]” *”
(Pecplev. Thomas (2023).14 Cal.5th 327;378.)-

. We conclude that the assault convictions in this case were supporied by sufficient
evidence that Comgejo had the present ability to commit a violent injury. ‘Cornejo does -+
not dispute that he was spatially positioned to injure the officers by shooting them, that
his gun was operable, or that it was ioaded with one hullet: -Cornejo’s sole contention is
that the People failed to prove that he-equipped himself with the means te injure ‘because,
he maintains, there was insufficient evidence to prove thet the bullet in his revolver was a
live round. He argues that, without evidence that the round was live, his revolver was, iri
effect, “unloadzd or inoperablail and he therefore lacked the present ability. tc-harm. (See
People v: Rodriguez {1999) 20:Cal.4th-1; 11, fn. 3 [“Arlong line of California decisions
holds that an assault is not committed by & person’s merzly pointing an. (unloaded) gun in
a threatering manner at another person’};People v. Wolcott, supra, 34 Cal.3d st p. 102
[“use of an unleaded or inoperable gun” does not suppoit assault conviction]; Pesple v.
Lee Kong (1892) 95 Cal. 666, 669 [same for “unloaded gun”l; Peopie v. Webb, supra,

90 Cal.App.5th at n. 666 [no assault with unloaded gun unless used as club or bludgeon].)
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Viewing the evidence in the light most favorableto the judgment, we reject -~ =
Cornejo’s.contentions because there. was substaritial evidence that his revolverwas -
operable and loaded with a live round. The jury in this case heard testimony that the
bullet in Cornejo’s:gun was “live” no fewer thdn six times; from two witnesses.” The jury:--
heard from the case detective that the bullet was:*still intact” and so; “based on-[her]: . ="
training and experience, [she] would say it’s still technically: live even though:t didn’t -
fire.” Inresponse to defense counsel’s next question, the detective further explained that «
the bullet was “still technically live” until the gun powder is' removed and the bullet is
removed from the casing. e el e

The jury heard similar descriptions of the bullet.from the evidence technician who -
collected the revolver from the scene. He showed the juryi the physical bullet; and it was -
admitted into evidence. When he was first asked what he was removing from the
evidence packaging, the technician stated that it:'was.an envelope “containing the live
bullet-round from the revolver.” When he took:the bullet-out of the envelope, he'told the '
jury, “[t]hat i3.the live bullet rounid.” On.cross-examination;the technician said that he
would-call the iteny “probably [a] bullet or live billet round” and then confirmed that he -
had; indeed, testified that “this is'a liveround.> ¥iewed most-favorablyfo the judgment: -
(Vargas, supra, 9-Cal.5th at p. 820), these statements were: sufficient for a‘teasonable jury
to find that the bullet in-Cornejo’s-revolver was,:in fact, livei=+ o " oow i,

- Cornejo.argues that these:staterments were just unexplained izib’dlé; not evidence of -
the requisite “‘solid value”-to.sustainithe verdict: (Vargas, supra, 9:Cal.5th at'p. §20.)
But the repeated assertions.of the bullet’s liveness came from law enforcenient "~
professionals with a combined 16 years of expefience; who pefsotially observed or
handled the bullet.. Jurors could rationally accept those staterents at:face valie. There -
was nothing “‘physically ifipossiblé orinherently improbable’ * about this testimony

such that the jury could not properly rely‘on it.: (Pevplev. Ghobrial, supra, 5 Cal.5that”
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p. 281; see People v. Young (2005) 34 Cal.4th 1149, 1181 {finding no “inherent -
improbability” in either of two witnesses™ testimonyl.)

Cornejo points to cther evidence in the record, whick he argues shows that the
People proved only a mere “possibility” that the bullet would fire. The testimony on
which Correio relies, however, dozs not establish that the People failed to prove beyond
a reasonable doubt that the bullet in Cormzjo’s revolver was capable of firing.

Corngjo first emphasizes that the sols bullet irt his gun did net fire when it was
struck with the baimmmer. As Corngjo appears to concede, the jury could reasonably infer -
from the cvidence that the bullct was struck only once, resulting in a single misfire. The -
criminologist testified that, by virtue of the revoiving cyiinder, multiple hammer strikes
would not have successively struck the same chamber. . And the jury was not required to
credit Cornejo’s testirnony that his gun-faiied to fire multiple times during his earlier
suicide attempts. (People v: Fuinva (2012) 53 Caldth 622, 715, fa. 34 [jury may reject
testimony even if not directly contradicted].). Based on the evidence at irial, the jury
could rationally find, beyond = réasonable doubt, that Cornejo’s gun miisfired:only once
and that he had the present ability to commiz 2 violent injury, where a live bullet -
remained ready and waiting to be striick again when it came back argund to firing
pesition.. (See People v. Ranson (1974) 40 Cal.App.3d 317, 321 [upholding assault
conviction and noting that “[tlixe is acontimuun of which ‘present’ is a part: ‘Present’
can denote ‘immediate’ or a point near ‘immediate’ }.)

Comnejo also notes that the criminologist testifisd that someone couid “try to fire it
ten timss and it might never fire.” Hednterprets this testimeny te refer to the specific
bullet inside his revolver. Butthat is not the necessary or only rezsonable reading of this
testimony. The criminologist’s testimony followad a colicquy about the many reasons
why “a” cartridge might misfire. Defense counsel then asked: “So sormebody could click
on the same cartridge—or try to fire it tentimes and it might never fire, correct? When

the criminologist concurred, the jury could have understood her 10 be confirming thai, as
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a general propesition, adefective cartridge might:never fire despite repeated hdmmer
strikes. The criminologist did not offer a-definitive opinion on whether the particular
bullet in Cornejo’s revolver was defective: - She: offered-only an “educated guess”;that
“there was something wrong with the-ammunition:”" While the jury could reasonably
credit that well-informed guess to conelude-that this particular bullet'was defective and .
therefore might never fire no matter how many times the hammer struck it, the jury:could -
also reasonably:discount that-testimony as just a #guess” and rely instead on the "«
testimony’ of -other law enforcement witnesses who stated that Cormejo?s bullet was, in . -
fact, a “live” round...On substantial evidence review;it-is'not out role to'reweigh this -~
evidence.- (People v.. Thomas, supra,.14 Cal.5th at p. 378 ... .« o Li .o
-Finally,Cormnejo highlights the:detective!s testimoiry that there was “a chance fthe

bullet] still could” fire.: But the detective’s statement was notthe sum:total of the . » -
prosecution’s-evidence. To the contrary, the jury hsard repedtedly that'the bullet in -
Cornejo’s revolver was “live.” -That was-evidente-ofisolidycredible value that Cornejo’s *
gun was capable of firing. : (Vargas, supra, 9 Cal.5th at ps820.) . . .ie - o

In his closing argument, defense counsel-focused the jury on'the quéstion of the -
bullet’s functionality, saying, “if that bullet cauld not fire and-a reasonablesperson.could: -
* not believe that that bullet could fire;? then Cornejo:céild not have had:the present ability .
to injure anyone with-it.- Counsel urged the jury to listen to-the prosecutor’s tebuttal
argument to “see if she even gives you some kind of an explanation for how that bullet. - -
could even belive eyenif it [wa]s in that gun.v. & The jury rejected the defense’s view
of the evidence when it found beyond a reasonable:doubt that:Cornejo had the present
ability to infliet.injury. Whileia reasonable factfinder could have seen the trial evidence
differently; that.is not a sufficient basis forus to‘overturn the jury’s verdict. (People v:
Rodriguez, supra, 20-Cal.4th at.p: 12 [critiquing Court of Appeal’s reasoning that
“amounted to nothing more than'a different weighing of the evidence, one the jury might -

well have considered and rejected”]; Vargas, supra; 9 Cal.5th at p. 820 [“[i]f the finder of

10
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fact’s determination is supported, whether the prosecutor relied upon direct or
circumstantial evidence, . . . reversa) is not warranted, even where ¢ “the circumstances
might also reasonably be reconciled with'a contrary finding” * »].):

We reject as well Cornejo’s related:challengé to thé trial court’s denial of his:
motion for a new trial. e BRI

“ <A trial court has broad discretion in ruling on a motion for a new trial, and there
is a strong présumption that it properly exercised that discretion. “ ‘The determination of
a motion for a'fiew trial rests so comapletely: within the court’s discretion that its action:
will not be disturbed uniess a manifest and unmistakable abuse of discretion cléarly -~
appears.” ””. (People v. Fuiava, supra; 53:CalAth at'p. 730.) -« ¢ .0 s

Cornejo contends that the trial coust abused: its discretion by misapplying the
beyond a reasonable:doubt staridzard in asséssing his insufficiency of the eviderice'claim. ™
He empiasizes both the court’s statement that he could have asked for thé bullet to-bé: -~ -
analyzed, which he interprets as placing the burden o the defense to disproveithe gun’s:
functionality, and its line.of reasoning that no reasonable person would have pointed this
gun at a child and pulled the trigger after it misfired.. . = .77 o0 o mE

‘We discern no‘abuse of discretion. ‘Whenlooking at the transcript as awhole, it is
clear that the trial.court applied the reasonable doubt standard. The courtexpressly -
determined that the evidence showed “beyond a reasonable doubt [that] it was a bullet’
capable of firing” and “that the gun'was operative.” The court acknowledged that the
evidence could have supported apn inference that the bullet was not capable of firing; but,
consistent with cur conclusion-above, the court ultimately found that the evidence
supporizd the opposite conclusion beyond 4 reascnable doubt. The trial court did not

misapply the governing standards in denying Corngio’s motion for a new trial.

& =
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U0 11 ST
- Comnejo separately requests that we modify the judgment to award him additional

presentence credits, beyond the 1,533 days.awarded by the trial court. Corngjo argues. - -
that he is entitled to an additional 54 days of actual custody credit and to a total of
229 days of conduct credit. The People oppose awarding any additional custody -credit
but agree that Cornejo should receive 229 days of conduct credit. R

- “Everyone sentenced to prison for ¢riminal conduet is entitled-to credit against his -
[or her] term for all-actual days-of confinement solely: atributable to the same conduct.”
(People v. Buckhalter (2001).26 Cal.4th 20, 30, citing: §§ 2900, subd. (c), 2900.1;2900.5, .
subds. (a) & (b).) Specifically,:‘when the:defendant has been in‘custody, including, but -
not limited to, any.time spent.in a jail, camp, work furlough facility, halfway house,
rehabilitation facility, hospital, prison, juvenile detention.facility;: or similarresidential
institution, all days-of custody of the defendant ;... shall be eredited-upon his or her term .
of imprisonment . ... .- (§.2900.5; subd. {a).). “Whether.a particular facility will be
regarded as sufficiently restrictive as'to amount:to custody’ for purposes of -
section 2900.5 is often a factual question, turning on;such:things as the degres of - = -~ .
supervision, level of structured programming, and the:extent to which:the defendarit’s
freedom of movement is restricted.: (Pecple v. Reinertson:(1986) 178.Cal.App.3d 320, -
326.) i e e b e e s Lre

In this case, the trial court awarded Cornejo 1,533 days of presentence custody ™ -

credit, corresponding to the. period between his March 12, 2019 booking intd jail and his -
May 22, 2023 sentencing. Cornejo-conténds that he should also have received custody
credit for the 54 days he spent being treated.in the.hospital. for the injuries he sustained in. -
the standoff with police, before being transported and booked:into jail. ‘Although Cornejo
did not object to his presentence credits award at sentencing, “[a] sentence that fails to

award legally mandated custody credit is unauthorized and may be corrected whenever
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shall.be

discovered.” (People:v. Taylor (2004) 119 Cal.App.4th:628,.647; see People v. Scott
(1994) 9 Cal.4th 331, 354.) L T LV A

Cornejo acknowledges that the record before us does not disclose any details of
the conditions of his hospitalization following his’artest.: Nonetheless, he argues that,
given the seriousness of the offenses for which hie was charged, “the only reasonable
inference-is that [he] was not free to-leave the hospital.” This asseition does not provide
a sufficient basis to:treat his hospital stay-as time “in-custody” within the meaning of
section 2900.5. “[C]ustody credits are to-be given:for time spent-within a residential--
detention facility, not.for merely being in the custody of police.” (People v. Ravaux -
(2006)142.Cal.App.4th 914, 920; see id. at pp. 920-921 [explaining that Miranda v.
Arizona (1966) 384-U.S. 436 custodial interrogations standard of not being “free o
leave” does.not apply to.custody credit deteriminations}.) Thus, even dssuming that -
Cornejo had been arrested (dis. opx., past, at pp. 3-4) and was not free to leave the
hospital, more facts are required to determine whether the conditions of his - hospital stay
were “sufficiently restrictive as to amount to custody” fer which credit is' authotized -
under section 2900.5. (Peoplev: Reinevtson; supra, 178 Cal.App.3d at p. 326; see -
People v. Ravaux, supra, at pp. 919-920 [*custody” for § 2900.5 doés not begin upon
arrest]; People v. Pottorff (1596) 47:Cal. App.4th-1709, 1718 [“creditis available under
section 2900:5 only. where the'imposed restrictions render the placement akinto
confinement in a facility or institution™].) We cannot tell, for example, whether the
police released Cornejo to the hospital for treatment or what degree of supervision,
restraint, or daily structure he experienced while there.. -~ =~ "

On.the present record, we therefore decline to modify the judgmient to award
custody credits for the period of Comnejo’s hospitalization. Once the judgment is final, he
is free to seek relief through a petition for habeas corpus on a more developed factual
record. (See In re Joyner (1989) 48 Cel.3d 487 [considering habeas petition claiming

entitlement to presentence credit]; People v. King (2022) 77 Cal.App.5th 629, 640 [“A
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defendant who is serving @ longer sentence than thie law allows may challenge the *
sentence in a petition for a writ of habeas corpus™).)

Cornejo also asks that we modify the judgment tc award 229 days of presenience =
conduct credit. The People concede, and we agree, that he is entitled to this credit.. -

Generally, a defendant may accrue two-days of what is known as conduct credit.
for every two days confined in jail before sentencing: (§ 4019, subds. (b); (c), (D;see -
People'v. Arevalo (2018) 20 Cal.App.5th-821, 827 [“A defendant may ‘accrué béth actual -
presentence custody credits under . . 5 section.2900.5 and conduct crédits under.... . . - .
section 4019 for the period of incarceration prior 6 sentencing’ *J.) -Section 4019 applies
to confinements in a more limited-set of facilities than doss:section 2900.5:(see §'4019, .
subd. (a)), and Cornejo acknowledges. that he is riot-eriitled to conduct credit for-the time -
he spent in the hospital: ‘Cornejo also corrécﬂy recognizes that section:2933.1, . . v .~
subdivision () limits him to receiving as-conduct-credit a:maximum-of 15 percent of his
actual custedy credits because the-jury’s.true-findings on the firearm enhancements -~ - <+
(§§ 12022.5, subd. (&), 12022.53, subd. (b)) rendered-his‘assault convictions violent
felonies. - (§§.667.5, subd. (c)(8), (22);2933: 1, sutd.(6):) i ¢ 2.« :w.- ¢

- At sentencing; the trial court awarded “preséntetice; eredit” of1;533 days and

“[n]o additional pre-sentence credit,” noting that:it-would-order the Depaitment of
Corrections to.award “‘any-additional credits to-which.[Cornejo] is entitled.” Asthe.
People concede, in so: doing, the court failed tc determine-and award presentence conduct
credits under section 4019. (See People v. Brown:(2012).54 Cal.4thi314,321 « .
[Department of Corrections “does not determine and award. presentence credits; the
sentencing court does’’}.): Performing the-appropriate-calculationsin this case, 15 percent
of 1,533 days is 229.95 days, -entitling Cornejo to 229 days, as “the greatest whole
numbey of days which does not ‘exceed 15[.00] péroent of the actual period of
confinement. . . .>” (People-v. Ramos (1996).50:Gal. App.4th 8110, 816, quoting § 2933.1,

14
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subd. (c).) The Judgment shall ther efore be modrﬁed to reflect 229 days of presentence
conduct credit under sectron 4019 | .
| | , DISPOSITION |
The Judgment is mod1ﬁed to reﬂect that Cornejo is awarded 1,533 days of actual B
custody credlt and 229 days of conduct 01ed1t for a total of 1,762 days of presentence
credit. The trlal court is ordered to pr epare an amended abstract of “judgment reflecting
this modrficatlon and further ordered to forward a certified copy of the amended abstract
of Judgment to the Department of Correctlons In all other respects the judgment is _(
affirmed. |

hirtonn, .

 FBINBERG, 1.(J

I concur:

KRAUSL J. o P
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ROBIE Actmg P.J, D1ssent1ng

I 1espectfully dissent because the maJ orrty does not 1dent1fy any substantlal |
evidence defendant Otoniel Cornejo had the present ab111ty to comm1t a V1olent 1njury to
uphold his convictions for assault w1th a ﬁrearm Unless it could be used asa bludgeon
a firearm mcapable of firi 1ng a bullet does not have a present ab111ty to comm1t v1olent
injury. (People V. Webb (2023) 90 Cal App 5th 660 666 [no present ab111ty W1th an
“unloaded ﬁrearrn[] or toy gun[] (unless it 1s used as a club or bludgeon)”] ) Our o
Supreme Court conﬁrmed this is the law in Cahforma over 130 years ago (People v. Lee |
Kong (1892) 95 Cal. 666, 669 [no assault “if the gun is in fact loaded with powder and a
slight cotton wad, although [the defendant] believes it to be loaded with powder and a
ball”].) Yet here, defendant was convicted even though there was no evidence in the
record the single misfired bullet in defendant’s gun was capable of firing.

The majority relies excluswely on testunony the bullet was “live.” (Maj. opn.,
ante, at pp. 8-10.) According to the majority, a live bullet is one that is “ still intact,” »
with gunpowder and the bullet still in the casing. (Maj. opn., ante, at p. 8.) But these -
facts alone cannot establish defendant had a present ability to fire a bullet. Gunpowder
and a bullet may be necessary for bullet projection, but they obviously are not suﬁ‘iqi'é‘ht
by themselves in all cases, otherwise the bullet here would have fired. Gunpowder anda
bullet were also not enough in People v. Raﬁson (1974) 40 Cal.App.3d 317, 321, where
~ the defendant’s gun jammed. But the appellate court there concluded the defendant had
present ability because he could “take off and rapidly reinsert the clip” properly. (Ibid)
There is no similar evidence defendant could rapidly make his gun and bullet operational.

Prosecutors have the burden to prove beyond a reasonable doubt the present ability
element for assault with a firearm. (People v. Cuevas (1995) 12 Cal.4th 252, 260;
CALCRIM No. 875.) While evidence a firearm is loaded typically permits the jury to
presume a present ability to create violent injury (see, e.g., People v. Orr (1974)

43 Cal.App.3d 666, 672), this is not a typical case. The uncontroverted evidence was that
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the cartridge’s primer had been struck ai least once and yet did not sucessfully fire. The
officers testified te hearing raultiple trigger pulls, and the criminologist testified it “was a
very distinct firing pin impression” oa the primer, indicating at:least one complete trigger
pull. There can be-no presumption the buliet-would fire on subsequent trigger puils-
because it is undisputed it had not fired before. It was therefore the prosecutor’s burden
to introduce.evidence estzblishing the bullet could fire. (Evid. Code, § 604 [rebuttable
presumption applies “uniil evidence is introduced [that] would suppozrt a finding of its -
nenexistence, in which case the trier of fact shall determ:ine the existence or nonexistence
of the presumed fact from the evidence and without regard to the presumption”].) The
prosecutor, however, did not test the bullet and the majority fills inilie gap by assuming,
without evidence, the bullet still had stie capability of firing 'withcut-any change in
circumstancss from when the baliet failed to fire. - - ‘

- The only testimony I.can see that approathes a present ability is the detective’s
testimony there was a “chance [the bulleq] stili could” fire.” A “chance” is still insufficient
because the chance could be so low as to be near or effectively zerc. But the detective
did not identify the chance, and even if she had, there was nc evidence on which to base
this testimony because she did not tast the bullet. (Pecple v. Ciyff (2001) 87 Cal.App.4th
991, 1002 [“ ¢ “finding of fact wust be an inference drawn from &vidence rather than . . .
a mere speculation as to probabilities without evidence” ’ ”).) Nor did she or any othier
witness testify that generally bullets misfiring under similar circumstances are likely to
fire given repeated trigger aiterapts. The majority sweeps this all under the rug by
assuming a bullet plus gunpowder is always sufficient, even in the face of the
uncontroverted evidence that it was not sufficient here.

The trial court’s comments on defendaiit’s miotion for a riew trial highlight this
point. Like the majority, the frial court alsc relied on the bullet “appear{ing] to be
capable of firing,” and presented 2 hypothetical: “[Wjould you point that buliet at a child

after it has misfired two times or ten times and pull the trigger? Absolutely not.” The

2
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trial court was making the same assumption the majority does hete, that a loaded firearm *
typically creates.a present ability, but again, this is.not a typical case. Needless.to say, 116 :
reasonable person would point a loaded but faulty fireart at:a child even.if it-was céftain. -
not to fire, But that is:not the issue. The issue is the level-of certainty:defendant’s gun '
would fu?c given the prior misfire and there was no evidenge presented on this isstie.: .-

The trial court acknowledged there could.be évidence ion this point if the'buallet: - -
was tested. The court told defense counsel it would have:approved testing the bullet:if- . .~
defendant asked it to. But it was the prosecutor s ebligation to test the bullet if that is the .
evidence thetrial court.needed tq decide an element of the crime, not-defendant’s :
obligation. The trial court, as the.majority.does here; shifted the burden.. = |

The trial court also did not identify any, evidence supporting its finding and-instead:
relied on supposition: “[T]he bullet appeared to be capable.of firing. ~Just because you . -
have a misfire,on a bullet doesn’t mean that bullet isn’t going to fire.” (ftalics:added.)
There is-no evidence in.the record supporting this inferénce and the ‘opposite inference. - -
seems just as reasonable—one misfire on-a:bullet does not mean that bullet will fire. But:
there is no evidence either way in the record, and ouitireviewsis limited to therecord. - -

-Therg was therefore no substantial evidenice:the-onemisfired bullet:in defendant’s -
gun gave him a present ability.to commit violent injury..;There. was alsond evidence
defendant had access to any other ammunition to.quieckly. reload:as was the case i .
People v. Ranson, supra, 40 Cal. App.3d at page 321.. Nor any evidence defendant was iri-
proximity to.use the firearm as a bludgeon. I therefore dissentbecayse:I findno -
substantial evidence supporting: cl_.cfgendan’t’s*as_,saultWith a:firearm convictions. I . =i -
similarly dissent from the majority’s conclusion'the trial court did not.abuse its discretion -
by denying-defendant’s metion for a news trialize - s i =

Finally, the majority also baselessly disallows defendant 54 days of credit.. (Maj.'
opn., ante, at pp..12-13,) .The plain language-of Penal Code section 2900.5,

subdivision (a).requires credits for all time served in residential “custody, including . . . -

3
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any time spent ina . . . hospital.”- Defendanf“as mdlsputab'y arrested and taken to a
hospital where he resided for 54 days with restrictions to his freedoms as a person who
had just been arrested for trying to fire a gun at five officers. “This was certainly more
than custody for purposes of an interrogation under Miranda v. Arizona (1966) 384 U.S. -
436 or transportation to jail. (See People v. Ravausx (2006) 142 Ca‘i.App.4th' 9i4, 921
[“The custodial interrogation situations Mzranda was meant to address are 1ad1ca11y

dlff61 ent than the 1ype of residern mal eustnd; that is the subiect of 52 ction 4900 5 ”] ) But r
the majority again helps the prosecution by assummg, w1thout ev1dence,, defendant was
taken out of custody while residing in the hospital. (See People v. Reinertsor (1986) -

178 Cal.App.3d 320, 326 [“for purposes of credit, ‘custody’ is to be broadly deﬁned”] )
This strains credulity.

Ultimately, I do not dispute defendant’s culpability. Defendant’s actions were
contemptible, pointing a loaded firearm at officers and pulling the irigger, Bi;{'our"iaw' '
requires more for assault with a firearm; it requires defendant to have obj ectively had the
present ability to fire the weapon. (People v. Lee Kong, supra, 95 Cal. at p. 669 [assaulf
is not established by threatening with an unloaded gun “regardless of the‘fe.etf Whet‘her_ the
party holding the gun thought it was loaded, or whether the party at ‘wb;eam-it was -
menacingly pointed was thereby placed in great fear”].) F inding.no s.ﬁch- evidence in the.

record, I imust dissent.

N

/ROBIE, Acting P.7.
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ABSTRACT OF JUDGMENT—PRISON COMMITMENT-—INDETERMINATE
(NOT VALID WITHOUT COMPLETED PAGE TWO OF CR-252 ATTACHED)

CR-292

4. [J UFE WITHOUT THE POSSIBILITY OF PAROLE or; counts

SUPERIOR COURT OF CALIFORNIA, COUNTY OF; Co o
SAN JCAQUIN, STOCKTON o . - .
= .-
;::g;g :rfr :ms STATE OF CALIFCINIA vs., po8: 05/3 ill 95 STK- CR-2019_-3 551
OTONJEL CORNEJO o T L
AKA
cuno: 30738438 o S e 1= P
gookinG k.. 1904608 [ soreresenr - -0 &0 0
[< ENT TO STATE PRISON “AMENDED . ;
Agmronuneusm | ABSTRACT |
DATE OF HEARING . DEPT. NO, ; . ) JUDGE
05/22/2023 3D ; { BERNARD I GARBER .
CLERK , | REPORTER . | PROZATION NO. ORPROBATION OFFICER - {7 amzpiare SENTENCING
DEBRA WALLACE ) DAWN HENSON — 274610
COUNSEL FOR PEOPLE COUNSEL FOR DEFENDANT [y] Ao,
ASHLEIGH AUGUSTINE ZACHARY KITAYNIK
1. Defendant was convicied of the commission of the foilowing felonies; ' ) ‘ \
{3 Additional counts are listed on attachment ' ' e comvieren | & g >
. (number of nages sttached) BY g |3 ,3
=2 w
. 'VEAR CRIM DATE OF xlE|l=x] g R
COUNT | CODE | sECTIONNG. CRIME ,_ coMMl‘ITED (Mogo v Tg;%r;m 5 § ] g§lg|®
3 PC |243(D)(1) Assault W/Firearm On Peace Officer 2019 10 /11422 {x -]
4 PC  1245(D)(1) . |Assault W/Firearm On Peace Officer 2019 10 111122 1X X
5 PC |245(M)(1) ~ {Asssuit W/Firearm On Peace Officer 2019 10 711122 | X X
16 PC 124501} Assaull W/Firearm Cr; Peace Officer 2019 10 /11 /22 |X X
7 PC  [245(D)(1) Assault W/Firearm On Peace Officer 2019 10 /117122 (X X
8 |PC  |29800(A)(1) |Felon/Addict/Possess/Etc Firesrm 2019 16111122 |X X

“horizontally, Entér lime imposed or "S* for sta;ed. DO NOT LIST ANY STRICKEN ENHANCEMENT(S).

"2, ENHANCEMENTS charged and found to be trus TIED TO SPECIFIC COUNTS (mainly in the PC 12022 series), Listeach count enksncement

TIME iMPOSED | TIME IMPOSED TIME IMPOSED
COUNT ENHANCEMENT OR"S"FOR euumcsmsur OR "§"FOR ENHANCEMENT COR"S"FOR TOTAL
: - STAYED . | S ] aTAYED : STAYED
3 12022.5(A) . PR 12022.53(8) : PS
4 12022.5(A) * P8 12022.53(B) ] PS
4] 12022.5(A) Co I T 120225385 PS
6 12022.5(A) ~PS - 112022.53(B) . K PS . .
7 12022.5(A) PS 12022.53(3) . PS
3. ENHANCEMENTS charged and four.d to be truz FOR PRIOR SONVICTIONS OR PRISON TERMS {mainiy in the PC 667 ser!es) List al}
' enhancements horizontally. Enter time tmpcwed or "§° for stayed, DO NOT LIST ANY STRICKEN ENHANCEMENT(S)
'n.-.-,: :wo:;:o TIME IMPOSED TIME IMPOSED
ENHANCEMENT S" FOR ENHANCEMENT OR“$*FOR "ENIANEEMENT - OR'S*FOR TOTAL
oo 'TAf:D o, STAYED STAYZED
667(A) A TS 667(A) i PS 667(A) - R PSS
1667(A) "~ FS 007(A) i PS

Defendant was sentenced to State Prison for an INDETERMINATE TERM as follows:

8. D LIFE WITH THE POSSIBILITY OF PAROLE on counte
6" a [ 115 yearsto Lifz on counts : e
b. 25 years to Life on counts 243574 4.7
PLUS snhancement time shown above -

D Aaditlonai determinate, term {sze CR 280},

8. [1 Defendant was sentenced pursuant io [7] FC 667(s)-{j) or PC1i7012 1 PC667.61 [] PG 8677 [ ather fspeciy:

years to Life on counts——
yeats to Life on counts,

This form is prescribed under PC 1213.5 to satisfy the requirzarents of PS 1213 for deiemumale sentences. Aﬂachmenls may be used but must be referred 1o in $his documenl,

Pago 1 of 2
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R S e G SN CR-202
PEOPLE OF THE STATE OF CALIFORNIA VS, - - ' o o
OEFENDANT: ' OTONIEL CORNEJO SR

STK-CR-2019-3551  -A . o Y R v S

9. ¥l FINANCIAL' OBLIGATlONS (plus any applmble penatly assessments); .
a. Resfitition Flnes. s

T

Case A: 5300, 00 per PC 1202.4(b) forthwith per PC 2085.57 §.300.00 per PC 1202.45 suspended unfess parole is revoked
cr e § perPC 1202.44 is now due, probation having been. revokad ;

Case'B: § per PC 1202.4(b) forthwith per PC 2085, 5 per pC 1202.45 suspended unless parole ‘is revnked "
$ per PC 1202.44 Is now due, probation having been revoked, . .
CaseC: § per PC 1202 4(b) forthwith per PC 2085.5; § per PC 1202. 45 suspended unless pamle Is revoked ,' .
$_ per PC 1202.44 Is now due, probatiori ‘having been revoked, e . - -
Case D: s per PC 1202:4(b) forthwith per PC 2085,5; $ per PC 1202 45 suspended unless parole is revoked e
3 per PC 1202.44 is now due, probahon having been revoked.- - - LT -

b. Restitution per PC 1202.4(f):

CaseA: § (7] Amounttobe determined 1o ., [{J victim(s)"....: ] ResiitutionFung - - -
CaseB: § [ Amount to be determined |, to [ victim(s)* [ : Restitution Find:
Case C: § (O Amount to be determined 1o [0 victim(s) [} Restituion Furid - » "

CaseD $ D Amount to be delermined to D vxctlm(s)' ] Restitution Fund., ;.. T,

o 4 '\rctlm name(s). If known, am:l amount breakdown in item 12 below E] Vlchm name(s) in brobahon offcer's repqn.

c. Fines: g oy

Case_A' S perPC 1202.5 s perV023550 or_____ days D countyiall E] prlson ln Ileu ol ﬁnelD concurrenl D canseculxve
0 lncludes- |:| $50 Lab Fee per HS 11372,5(ay [:] s m

CaseB: § per PC12025 s per VC 23550 or___ d : SOUMY “EI pﬂson ln.llsu of fir ne Q"concurrenl D consecutive
‘ ‘O/incluges: .. T s50 Lab Fee per HS 11372, 5(a) J:l s ' :

CaseC: § -ihef PC1202.6 35 perVC 23550 or R dayf' 13 countyqn. |
O includes:- [ $50 Lab Fee per HS 11372.5(3) O s

Case D: S__._ perPC 1202.5 5. perVC 23550 o
, El inicludés:” O $50 Lab Fee per HS 11372, 5(a) Os_

: pﬁsonln lleu bl f ne . concurrent E consecutive
Dmg Progmm Fee per HS 11372 7(a) for each quallfylng offense

days I:| counly]all D prison in fisu of fine. E] concurrent I:] consecutive

" d. Court Security Fee: 5_4000 perpc 1465 B. - e Criminal Convictio Assess enl s 3000 per GC 70373
"10. TESTING: “a. [:] Compllance with PC 296 verll'led .1 AlDS perP
1. REGISTRATION REQUIREMENT l:] per (specllycode sacllon)

i:.i:] olher(spec:fy), B ‘ _' .

12. Other. orders (specify):.. .. 83 pc1170, 12(cx0)(0)(un lbund e Thi casv:m e sﬁwaacomcuuve \vﬂh all ulhcrsnme“*xces. “Total terminipased s 25 years (o Tife
No ﬂanns. ammo. clc. Sumndr.r Unmxs'l(esﬁnnlon 1bd by CDCR e

13. IMMEDIATE SENTENEING: - - S CREDI?FORTIMESERVED
{3 Probation 16 prepare and submit post-sentence ""o&'vlé‘ i OASE & T°W'°RE°"S _AcTuaL [ ‘- woeatconsyct
CDCR per PG 1203, a - 1833 - 0 fheEs,
Defendant’s race/national origin; H1S - ol (ST \} ;;:;;
14, EXEuUTlON OF SENTENCING IMPOSED "~ - B Ao L | e
a. 7] atinitial sentencing hearing L . A T 203
b. D at resentencing per decision on appeal ’ \,.,' RN O 9 =g i ] ! & ! ifﬁ%’
e [ afer revocation of probation Y JEEEA? LER RO g } 2331
d. [ at resentencing par recall of commitment (PC 1170(d).) i PINEr IR N R P i1 Y anis
e. ] other (specify): ) “Y. Dale Senlenoe Pmnounceq P Txme Served ln Slale lnsulullon
coom T ' O iAoMY

16, The defendant Is remanded to the custody of the shenff . (] forthwith D after 48 hours excluding Saturdays, Sundays. and holldays.
To be delivered to IZ] the reception center designated by the director of the Calrlomla ‘Depaitmen} of Corrections-and Reliabilitation.
_ olher (spec:iy) Subjecl to holds

it et ,A»‘ oo TR }.' A R
B CLERK OF THE COURT. Py e
{ @py cemfy the Yoregolng lo be a mrrect abstract of the judgment made in this action, ..
o .7t oLt RTINS el Y7Ly v S L
R0 (Rev. Jaruary 1, 2012) ABSTRACT OF JUDGMENT--PRISON COMRITMENT—INDETERMINATE Pago2ot2
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‘Court of Appeal Thll'd Appeltate District - No. CO98631 -

~ Jorge Navarrete Clerk
) 3289 19 e

Deputy

IN THE SU]PREME COURT OF CALM ORNIA

En Banc

E, Plaintiff and Respondent,
V.

OTONIEL CORNEJO, Defendant and Appellant.

The petition for review is demed

Liw, J., is of the oplmon the petltlon should be granted

Chief Justice:
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