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i 

QUESTION PRESENTED 

Does 18 U.S.C. § 922(n), the federal statute that prohibits 

anyone who has been indicted of “a crime punishable by 

imprisonment for a term exceeding one year” from receiving a 

firearm, violate the Second Amendment facially? 
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SAMUEL SANCHEZ-TENA, PETITIONER, 
 

V. 
 

UNITED STATES OF AMERICA, RESPONDENT. 
   

 
On Petition for a Writ of Certiorari 

to the United States Court of Appeals 
for the Fifth Circuit 

   
 

PETITION FOR A WRIT OF CERTIORARI 
   

Petitioner Samuel Sanchez-Tena, petitions for a writ of 

certiorari to review the judgment of the United States Court of 

Appeals for the Fifth Circuit. 

INTRODUCTION 

Recognizing that New York State Rifle & Pistol Assn., Inc. v. 

Bruen, 597 U.S. 1 (2022), marked a sea change in Second 

Amendment jurisprudence, Sanchez moved to dismiss the 18 

U.S.C. § 922(n) indictment against him as violative of the Second 

Amendment. The district court dismissed Sanchez’s indictment, 

holding that § 922(n) is facially unconstitutional because no 
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historical tradition supports restricting a felon indictee’s right to 

receive a firearm. 

The government appealed, and two years later the court of 

appeals issued its decision. In the meantime, the courts of appeals 

reached divergent results when applying Bruen’s Second 

Amendment framework to a host of firearm restrictions. Last 

term’s decision in United States v. Rahimi, 602 U.S. 680 (2024), did 

little to quell the confusion. 

After Rahimi, the Fifth Circuit held that the felon-in-possession 

ban was constitutional facially because it fit within the historical 

tradition of capital punishment, but the court left the door open to 

as-applied challenges. United States v. Diaz, 116 F.4th 458 (5th Cir. 

2024), cert. denied, No. 24-6625 (U.S.). In addressing Sanchez’s 

case, the court relied on its decision in United States v. Quiroz, 125 

F.4th 713 (5th Cir. 2025), cert. pending, No. 24-7342 (U.S.). Quiroz 

applied similar reasoning to Diaz and held that § 922(n) “‘fits 

neatly’ within our nation’s historical tradition of protecting the 

public from criminal defendants indicted for serious offenses” by 

detaining them pretrial. 125 F.4th at 723–24. 

The decision below is wrong and conflicts with this Court’s 

precedents. Section 922(n) is a mid-20th century innovation drafted 

when Congress believed—incorrectly—that the Second Amendment 
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does not protect an individual right to bear arms. So Congress made 

no effort to pass a law that was “consistent with the Nation’s 

historical tradition of firearm regulation.” See Bruen, 597 U.S. at 

24. Rather, it passed a sweeping ban that is irreconcilable with our 

history and tradition. Section 922(n) is facially unconstitutional 

because its prohibition on gun receipt by released defendants 

imposes a historically unprecedented burden on the right to bear 

arms. No historical firearm law imposed a similar restriction.  

This question is critically important. Section 922(n) is a 

common federal firearm offense that operates to restrict a person’s 

Second Amendment right upon a mere showing of probable cause 

for any felony—regardless of whether that felony involves misuse 

of a firearm, credible threats of violence, or a high maximum 

sentence. And this restriction is indefinite, lasting as long as the 

underlying felony case remains unresolved. 

This question will not go away, and this is an ideal vehicle to 

resolve it. The Court should grant certiorari. 

OPINION BELOW 

The Fifth Circuit’s unpublished opinion is reproduced at App. 

1a–2a.  
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JURISDICTION  

The Fifth Circuit entered its judgment on April 21, 2025. This 

petition is filed within 90 days of the decision. See Sup. Ct. R. 13.1. 

This Court has jurisdiction under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED  

The Second Amendment provides: “A well regulated Militia, 

being necessary to the security of a free State, the right of the 

people to keep and bear Arms, shall not be infringed.” 

Section 922(n) of Title 18 of the United States Code provides: 

“It shall be unlawful for any person who is under indictment for a 

crime punishable by imprisonment for a term exceeding one year 

to … receive any firearm or ammunition which has been shipped 

or transported in interstate or foreign commerce.” 

STATEMENT 

A. Legal background. 

1. The crime of receiving a firearm while under felony 

indictment is a modern invention. See United States v. Laurent, 861 

F. Supp. 2d 71, 82 (E.D.N.Y. 2011) (discussing legislative history of 

18 U.S.C. § 922(n)). Congress first limited the right of individuals 

under indictment to access firearms in 1938. See Federal Firearms 

Act, 75 Cong. Ch. 850, § 2(e), (f), 52 Stat. 1250, 1251 (1938). The 

Federal Firearms Act made it unlawful for someone under 
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indictment for, or convicted of, a “crime of violence” to ship or 

transport in interstate or foreign commerce any firearm or 

ammunition. Id. § 2(e). It also prohibited firearm possession by 

fugitives from justice and anyone convicted of a crime of violence. 

Id. § 2(f). 

Soon after Congress passed the Federal Firearms Act, this 

Court decided a Second Amendment challenge to another federal 

firearm law. In United States v. Miller, two defendants challenged 

their indictment for transporting an unregistered short-barreled 

shotgun in interstate commerce. 307 U.S. 174, 175 (1939). This 

Court held that the Second Amendment did not protect the right 

to possess a short-barreled shotgun because such a weapon had no 

“reasonable relationship to the preservation or efficiency of a well 

regulated militia.” Id. at 178. The Court explained that the Second 

Amendment was adopted “[w]ith obvious purpose to assure the 

continuation and render possible the effectiveness of [militia] 

forces” and “must be interpreted and applied with that end in 

view.” Id. 

Applying similar militia-focused reasoning, courts of appeals 

rejected constitutional challenges to the Federal Firearms Act’s 

provision prohibiting individuals convicted of violent crimes from 

receiving firearms. The First Circuit held that the Second 
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Amendment did not protect someone who was not “a member of 

any military organization” and who used a firearm “without any 

thought or intention of contributing to the efficiency of the well 

regulated militia.” Cases v. United States, 131 F.2d 916, 923 (1st 

Cir. 1942). The Third Circuit concluded that the Second 

Amendment “was not adopted with individual rights in mind,” so 

it did not protect possession of a gun without “some reasonable 

relationship to the preservation or efficiency of a well regulated 

militia.” United States v. Tot, 131 F.2d 261, 266 (3d Cir. 1942). And 

a California court of appeals upheld that state’s felon-in-possession 

law, explaining that “the right to keep and bear arms is not a right 

guaranteed … by the federal constitution.” People v. Camperlingo, 

231 P. 601, 603 (Cal. Ct. App. 1924). 

2. The federal prohibition on receipt of a firearm by an indictee 

took on its modern form in the 1960s. At the time, Congress shared 

a widely held—but incorrect—understanding of the Second 

Amendment. In committee testimony, the Attorney General assured 

Congress that “[w]ith respect to the second amendment, the 

Supreme Court of the United States long ago made it clear that the 

amendment did not guarantee to any individuals the right to bear 

arms” and opined that “the right to bear arms protected by the 

second amendment relates only to the maintenance of the militia.” 
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Federal Firearms Act: Hearings Before the Subcomm. to Investigate 

Juvenile Delinq. of the Sen. Comm. on the Judiciary, 89th Cong. 41 

(1965). And Congress dismissed constitutional concerns about 

federal firearm regulations, explaining that the Second Amendment 

posed “no obstacle” because federal regulations did not “hamper the 

present-day militia.” S. Rep. No. 90-1097 (1968), reprinted in 1968 

U.S.C.C.A.N. 2112, 2169. Congress relied on court decisions—

including Miller—which held that the Second Amendment “was not 

adopted with the individual rights in mind.” Id. 

Unconstrained by the Second Amendment, “Congress sought to 

rule broadly,” employing an “expansive legislative approach” to 

pass a “sweeping prophylaxis … against misuse of firearms.” 

Scarborough v. United States, 431 U.S. 563, 572 (1977) (first 

quote); Lewis v. United States, 445 U.S. 55, 61, 63 (1980) (second 

and third quotes). In particular, Congress was concerned with 

keeping firearms out of the hands of broad categories of 

“potentially irresponsible persons.” Barrett v. United States, 423 

U.S. 212, 220 (1976). So it enacted three significant changes that 

brought about the modern firearm restriction in § 922(n).  

First, Congress expanded the Federal Firearms Act to prohibit 

individuals under indictment for any crime “punishable by 

imprisonment for a term exceeding one year”—not just violent 
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crimes—from shipping or transporting a firearm. See An Act to 

Strengthen the Federal Firearms Act, Pub. L. No. 87-342, § 2, 75 

Stat. 757, 757 (1961). Second, a few years later, Congress 

prohibited indictees from receiving a firearm. See Omnibus Crime 

Control and Safe Streets Act of 1968, Pub. L. No. 90-351, § 902, 82 

Stat. 197, 231 (codified at 18 U.S.C. § 922(f) (1968)).1 Relatedly, 

Congress also criminalized possession of a firearm—not just 

receipt—by anyone with a felony conviction. See id. § 1202(a)(1), 

82 Stat. 197, 236. Third, Congress clarified that “indictment” 

includes an indictment or information “in any court under which a 

crime punishable by imprisonment for a term exceeding one year 

may be prosecuted.” Gun Control Act of 1968, Pub. L. No. 90-618, 

§ 102, 82 Stat. 1213, 1216 (codified at 18 U.S.C. § 921(a)(14) 

(1968)). 

In the ensuing years, courts endorsed Congress’s incorrect 

understanding of the Second Amendment and upheld the new, 

sweeping firearm restrictions. For example, the Sixth Circuit held 

that the Second Amendment did not limit Congress’s “power to 

prohibit the possession of a firearm by a convicted felon.” Stevens 

v. United States, 440 F.2d 144, 149 (6th Cir. 1971). “Since the 
 

 
1 The firearm restriction on indictees was later recodified at § 922(n). 

Firearms Owners’ Protection Act, Pub. L. No. 99-308, § 102, 100 Stat. 449 
(1986). 
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Second Amendment right ‘to keep and bear Arms’ applies only to 

the right of the State to maintain a militia and not to the 

individual’s right to bear arms, there can be no serious claim to 

any express constitutional right of an individual to possess a 

firearm.” Id. (citing Miller, 307 U.S. at 178). Other courts of 

appeals—relying on Miller—also rejected Second Amendment 

challenges to the felon-in-possession statute because it did not 

obstruct the militia. See, e.g., United States v. Johnson, 497 F.2d 

548, 550 (4th Cir. 1974); Cody v. United States, 460 F.2d 34, 36–37 

(8th Cir. 1972). And courts of appeals held that § 922(n)’s ban on 

indictees receiving firearms did not violate the Second Amendment 

under the now-outdated theory that the Second Amendment does 

not confer an individual right to bear arms. See United States v. 

Lawton, 366 F.3d 550, 553–54 (7th Cir. 2004); United States v. 

Rivero, 218 F. App’x 958 (11th Cir. 2007) (per curiam).  

3. In 2008, this Court held for the first time that the Second 

Amendment codifies an individual right to keep and bear arms—a 

right that is not limited to militia service. District of Columbia v. 

Heller, 554 U.S. 570, 579–600 (2008). In reaching this conclusion, 

the Court conducted a “textual analysis” of the Second 

Amendment’s language and surveyed the Amendment’s “historical 

background.” Id. at 578, 592. The Court had “no doubt, on the basis 
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of both text and history, that the Second Amendment conferred an 

individual right to keep and bear arms.” Id. at 595. Relying on the 

historical understanding of the Amendment, however, the Court 

recognized that “the right secured by the Second Amendment is not 

unlimited.” Id. at 626. The Court identified several “longstanding” 

and “presumptively lawful” firearm regulations, but firearm 

prohibitions on indictees was not on that list. Id. at 626–27 & n.27. 

Even for the presumptively lawful regulations like those on felons 

possessing firearms, the Court cautioned that it was not 

“undertak[ing] an exhaustive historical analysis … of the full scope 

of the Second Amendment.” Id. at 626. And it did not cite any 

historical examples of these “longstanding” laws, explaining that 

there would be “time enough to expound upon the historical 

justifications for the[se] exceptions … if and when those exceptions 

come before us.” Id. at 635. The Court then turned to the District of 

Columbia handgun ban at issue, finding that it was historically 

unprecedented and thus violated the Second Amendment. Id. at 

629, 631–35. 

Following Heller, the courts of appeals coalesced around a two-

step framework for analyzing Second Amendment challenges that 

focused on the historical scope of the Second Amendment at step 

one and applied means-ends scrutiny at step two. See, e.g., Kanter 
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v. Barr, 919 F.3d 437, 441–42 (7th Cir. 2019); United States v. Focia, 

869 F.3d 1269, 1285 (11th Cir. 2017). And this Court’s recognition 

that the Second Amendment protects an individual right to bear 

arms brought renewed constitutional challenges to the felon-in-

possession statute, § 922(g)(1). But the courts of appeals almost 

uniformly rejected Second Amendment challenges to § 922(g)(1), 

either applying means-ends scrutiny or relying on Heller’s 

“presumptively lawful” language. See, e.g., United States v. Moore, 

666 F.3d 313, 316–17 (4th Cir. 2012) (collecting cases); but see 

Binderup v. Attorney General, 836 F.3d 336, 351–57 (3d Cir. 2016) 

(en banc) (holding § 922(g)(1) was unconstitutional as applied to two 

individuals with underlying convictions “not serious enough to strip 

them of their Second Amendment rights”). The courts did not 

address the constitutionality of § 922(n) post-Heller—until Bruen. 

4. In Bruen, this Court held that the two-step framework 

adopted by the courts of appeals was “one step too many.” 597 U.S. 

at 19. Instead, the Court explained that Heller demanded a test 

“centered on constitutional text and history.” Id. at 22. Under this 

test, “when the Second Amendment’s plain text covers an 

individual’s conduct, the Constitution presumptively protects that 

conduct.” Id. at 17. “The government must then justify its 

regulation by demonstrating that it is consistent with the Nation’s 
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historical tradition of firearm regulation.” Id. at 24. “Only then 

may a court conclude that the individual’s conduct falls outside the 

Second Amendment’s unqualified command.” Id. (cleaned up). 

Bruen—and the Court’s later decision in Rahimi—explain that 

“the appropriate analysis involves considering whether the 

challenged regulation is consistent with the principles that 

underpin our regulatory tradition.” Rahimi, 602 U.S. at 692. “A 

court must ascertain whether the new law is ‘relevantly similar’ to 

laws that our tradition is understood to permit, ‘apply[ing] 

faithfully the balance struck by the founding generation to modern 

circumstances.’” Id. (quoting Bruen, 597 U.S. at 29). The law need 

not be a “historical twin,” but analogical reasoning is also not a 

“regulatory blank check.” Bruen, 597 U.S. at 30. “Why and how the 

regulation burdens the right are central to this inquiry.” Rahimi, 

602 U.S. at 681. These considerations ask whether the burden on 

the right of armed self-defense is “comparably justified” (the why) 

and whether the modern and historical regulations impose a 

“comparable burden” (the how). Bruen, 597 U.S. at 29. “Even when 

a law regulates arms-bearing for a permissible reason, … it may 

not be compatible with the right if it does so to an extent beyond 

what was done at the founding.” Rahimi, 602 U.S. at 692. 
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B. Proceedings below. 

1. In July 2022, an indictment charged Sanchez with illegal 

receipt of a firearm by a person under indictment. C.A. ROA 24; 

see 18 U.S.C. § 922(n). The indictment alleged that Sanchez 

received a black FN 9mm semi auto pistol after “having been 

indicted for a crime punishable by imprisonment for a term 

exceeding one year.” C.A. ROA 24. 

2. Sanchez pleaded guilty to the indictment before a magistrate 

judge on September 15, 2022. C.A. ROA 36–37. He admitted that 

he got the firearm for self-defense and that he knew he was under 

indictment for aggravated robbery at the time. C.A. ROA 106–07. 

But Sanchez filed a notice of withdrawal of his guilty plea a few 

days later, and the district court vacated his plea. C.A. ROA 40–41, 

65; see Fed. R. Crim. P. 11(d)(2)(B).  

3. Sanchez then moved to dismiss the indictment. C.A. ROA 43–

60. He argued that, based on Bruen, § 922(n) is unconstitutional 

facially and as applied to him. The district court, adopting its 

reasoning from United States v. Quiroz, No. PE:22-CR-00104-DC, 

2022 WL 4352482 (W.D. Tex. Sept. 19, 2022), granted the motion to 

dismiss. C.A. ROA 88. 

4.  The government appealed, and the case remained pending 

in the Fifth Circuit while this Court considered Rahimi. After 

Rahimi, the Fifth Circuit addressed a Second Amendment 
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challenge to the statute prohibiting a felon from possessing a 

firearm, 18 U.S.C. § 922(g)(1), in Diaz. Diaz held that felons are 

“people” covered by the Second Amendment and that the plain text 

of the Second Amendment covers the conduct prohibited by 

§ 922(g)(1). 116 F.4th at 466–67. Turning to the historical analysis, 

Diaz relied on the traditions of capital punishment and estate 

forfeiture, as well as the going armed laws discussed in Rahimi. 

Id. at 467–71. Diaz held that, “‘[t]aken together,’ laws authorizing 

severe punishments for thievery and permanent disarmament in 

other cases establish that our tradition of firearm regulation 

supports the application of § 922(g)(1) to Diaz.” Id. at 471 (quoting 

Rahimi, 602 U.S. at 698).  Because the court held that the statute 

was constitutional as applied to Diaz, it also rejected his facial 

challenge. Id.  

After Diaz, the Fifth Circuit decided Quiroz. The court 

“assume[d] arguendo that the plain text of the Second Amendment 

covers Quiroz and Quiroz’s conduct” before turning to the historical 

analysis. 125 F.4th at 717. Acknowledging that “the government 

here does not identify a historical law that specifically prevented 

acquisition of firearms by those under indictment,” the court noted 

that the “lack of a historical twin is not dispositive.” Id.  
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The court then examined the historical disarmament of 

criminal defendants facing serious charges pending trial, 

primarily pretrial detention, and assessed whether “why” and 

“how” § 922(n) burdens the right is relevantly similar. Id. at 718–

19. For the “why,” the court reasoned that “Congress enacted 

§ 922(n) to protect the public from the danger of illegal firearm use 

by indictees.” Id. at 718. The court held pretrial detention at the 

founding was also “out of concern for public safety.” Id. For the 

“how,” the court highlighted that both § 922(n) and pretrial 

detention are temporary restrictions. Id. at 719. Additionally, 

§ 922(n) bans only receipt of a firearm, not continued possession of 

a firearm received before indictment. Id. 

The Fifth Circuit acknowledged that “not everyone facing 

criminal charges was subject to pretrial detention at the founding,” 

as bail was commonly used to release people not charged with a 

capital offense before trial. Id. Focusing its inquiry on the status 

of capital punishment and detention in 1791, however, the court 

concluded that many crimes were eligible for the death penalty 

then and “defendants were rarely released pretrial after 

indictment for a capital crime.” Id. at 720; see id. at 721–23. 

The court ultimately held that the government had “met its 

burden of showing that § 922(n) is relevantly similar to pretrial 
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detention at the founding.” Id. at 723. It concluded that § 922(n) 

“‘fits neatly’ within our nation’s historical tradition of protecting 

the public from criminal defendants indicted for serious offenses.” 

Id. at 723–24.  

The court commented that Diaz “reinforces our conclusions.” 

Id. “Because ‘capital punishment was permissible to respond to 

theft,’ … ‘the lesser restriction of permanent disarmament that 

§ 922(g)(1) imposes is also permissible.’” Id. at 724 (quoting Diaz, 

116 F.4th at 649). The court claimed that five states denied bail to 

burglary defendants at the founding and seven states made 

burglary a capital offense. Id. at 725. Even though burglary was 

bailable in at least six states at the founding, the court reasoned 

that “our historical analysis does not require unanimity in every 

instance.” Id. “Following Diaz, if ‘capital punishment was 

permissible to respond to’ burglary at the founding, then so too is 

the temporary disarmament that § 922(n) may lead to—surely a 

lesser penalty than the ‘permanent disarmament’ required by 

§ 922(g)(1) and Diaz.” Id. at 724 (quoting Diaz, 116 F.4th at 469). 

The court remanded the case to the district court for further 

proceedings, where it remains pending. 

After Quiroz, the Fifth Circuit addressed Sanchez’s appeal. 

App. 1a–2a. Recognizing that Quiroz held that § 922(n) is facially 
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constitutional, the court reversed the district court’s dismissal 

order and remanded for further proceedings. App. 2a. 

REASONS FOR GRANTING THE PETITION 

I. The decision below is wrong and conflicts with this 
Court’s precedent. 

The Fifth Circuit’s decision below misapplied Bruen’s historical 

analysis. Section 922(n) does not align with our Nation’s tradition 

of firearm regulation on either “why” or “how” it burdens the right 

to keep and bear arms. See Bruen, 597 U.S. at 29; Rahimi, 602 U.S. 

at 692. Because § 922(n) is unconstitutional in all its applications, 

it violates the Second Amendment on its face.  

1. Section 922(n) facially violates the Second Amendment 

because no historical regulation “impose[s] a comparable burden 

on the right of armed self-defense.” Bruen, 597 U.S. at 29. In 

Quiroz, upon which the Fifth Circuit relied in Sanchez’s case, the 

court acknowledged that the government could not “identify a 

historical law that specifically prevented acquisition of firearms by 

those under indictment.” 125 F.4th at 718. But the court held that 

the history of pretrial detention for serious crimes was “relevantly 

similar” to § 922(n) because that tradition restricted the firearm 

rights of some indictees as a consequence of detention, promoted 

“public safety,” and was a temporary restriction imposed based on 
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an accusation. Id. at 718–19. The court was wrong, and its decision 

conflicts with Bruen and Rahimi. 

2. Quiroz—and by extension, the decision here—is out-of-step 

with this Court’s Second Amendment framework in three critical 

ways: (1) Quiroz relies on a tradition—pretrial detention—that is 

not a firearm regulation, (2) historical pretrial detention and 

§ 922(n) are not relevantly similar in why and how they burden 

the right to bear arms, and (3) neither are the historical tradi-

tions—surety and going armed laws—relied upon in Rahimi. 

a. First, pretrial detention is not a firearm regulation relevant 

to the Second Amendment analysis. This Court requires the gov-

ernment to show that a modern gun law aligns with our “historical 

tradition of firearm regulation.” Bruen, 597 U.S. at 24 (emphasis 

added); Rahimi, 602 U.S. at 691 (same). In Rahimi, this Court re-

lied on two historical legal regimes—surety laws and going armed 

laws—that both “specifically addressed firearms violence.” 602 

U.S. at 694–95. So too in Bruen. 597 U.S. at 38–66. To be sure, 

surety laws were not “passed solely for the purpose of regulating 

firearm possession or use.” Diaz, 116 F.4th at 468. But this Court 

emphasized that, “[i]mportantly for this case, the surety laws also 

targeted the misuse of firearms.” Rahimi, 602 U.S. at 696 (empha-

sis added). In other words, historical laws that did not target the 
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misuse of firearms—like capital punishment and pretrial deten-

tion—are not proper analogues because the government’s histori-

cal analogues must regulate firearms. Pretrial detention is not a 

firearm regulation, so it cannot justify § 922(n). The Fifth Circuit’s 

contrary conclusion misapplies Bruen and Rahimi. 

The court’s reliance on pretrial detention is not saved by a 

greater-includes-the-lesser argument. Rahimi held that, “if 

imprisonment was permissible to respond to the use of guns to 

threaten the physical safety of others, then the lesser restriction of 

temporary disarmament … is also permissible.” 602 U.S. at 699. 

Rahimi explained that the purpose of imprisonment under the 

going armed laws was “to respond to the use of guns to threaten 

the physical safety of others.” Id. So both the greater historical 

punishment (imprisonment under the going armed laws) and the 

lesser modern restriction (disarmament under 18 U.S.C. 

§ 922(g)(8)) had the same purpose—curbing gun violence.  

Relying on Diaz, the court below misunderstood Rahimi to 

mean that “if ‘capital punishment was permissible to respond to’ 

burglary at the founding, then so too is the temporary 

disarmament that § 922(n) may lead to[.]” Quiroz, 125 F.4th at 724 

(quoting Diaz, 116 F.4th at 462; emphasis added). But neither 

capital punishment for burglary nor pretrial detention for serious 



 
 

20 

offenses were enacted to “respond to the use of guns to threaten 

the physical safety of others.” Rahimi, 602 U.S. at 699. This 

Court’s greater-includes-the-lesser reasoning in Rahimi does not 

mean greater punishments that curb crime not involving firearm 

violence also permit firearm restrictions. 

b. Second, even if pretrial detention is considered a proper his-

torical analogue, it differs materially from § 922(n) in why and how 

it burdens the right to bear arms.  

The why. Section 922(n) burdens the right to armed self-de-

fense in order “to protect the public from the danger of illegal fire-

arm use by indictees.” Quiroz, 125 F.4th at 718. Even the decision 

below recognizes that pretrial detention at the founding did not 

have that same purpose. Id. Mandatory pretrial detention, in the 

jurisdictions that had it, applied to people charged with “serious 

crimes” or capital offenses regardless of whether a firearm was in-

volved and without any finding of dangerousness. Id. at 718–19; 

see Kellen R. Funk & Sandra G. Mayson, Bail at the Founding, 137 

HARV. L. REV. 1816, 1823, 1835, 1843 (2024). 

To make the purposes of § 922(n) and pretrial detention seem 

similar, the court further abstracted and relied simply on the goal 

of promoting “public safety” by “‘protecting the public from future 

criminal acts of the accused defendant.’” Id. at 718–19 & n.27 
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(quoting United States v. Perez-Garcia, 96 F.4th 1166, 1184 (9th 

Cir. 2024)). Reading “a principle at such a high level of generality,” 

however, “waters down the right.” Rahimi, 602 U.S. at 740 (Bar-

rett, J., concurring).  

And the court’s abstraction is flawed. The purpose of pretrial 

detention at the founding was not to protect public safety by pre-

venting defendants from committing more crimes before trial. See 

Quiroz, 125 F.4th at 718–19. Rather, “[t]he underlying motive for 

denying bail in the prescribed type of capital offenses is to assure 

the accused’s presence at trial.” United States v. Melendez-Carrion, 

790 F.2d 984, 997 (2d Cir. 1986) (quoting State v. Konigsberg, 33 

N.J. 367, 164 A.2d 740, 743 (1960)). Many scholars agree that pre-

trial detention prior to the 20th century primarily served to protect 

the community by assuring that the person accused of such serious 

crimes was present for trial. See, e.g., Sandra G. Mayson, Danger-

ous Defendants, 127 YALE L.J. 490, 502 (2018) (“Until the 1960s, 

the stated function of the pretrial system was to ensure the ap-

pearance of the accused at trial.”); Laura I. Appleman, Justice in 

the Shadowlands: Pretrial Detention, Punishment, & the Sixth 

Amendment, 69 WASH. & LEE L. REV. 1297, 1335 (2012) (“all the 

available evidence points to the fact that pretrial detention, both 
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under English common law and at the time the Constitution was 

written, was limited to flight risk”).  

Bail was rarely granted in capital cases where the evidence 

was strong “because no pecuniary consideration would induce a 

party, charged with a capital crime, who felt that there was a 

strong probability of conviction, to appear for trial.” Thomas F. Da-

vidson, The Power of Courts to Let to Bail, 24 AM. L. REG. 1, 2–3 

(1876); see also United States v. Edwards, 430 A.2d 1321, 1326 

(D.C. 1981) (“the right to bail was denied for capital crimes on the 

theory that a person faced with a possible death penalty would be 

likely not to appear at trial, so bail was denied to prevent flight, 

not to protect the community”); Laurence H. Tribe, An Ounce of 

Detention: Preventive Justice in the World of John Mitchell, 56 VA. 

L. REV. 371, 377–79, 397, 400–03 (1970). Even the House Commit-

tee on the Judiciary recognized that “under American criminal ju-

risprudence pretrial bail may not be used as a device to protect 

society from the possible commission of additional crimes by the 

accused.” H.R. Rep. 89-1541, 89th Cong., 1st Sess., reprinted in 

1966 U.S.C.C.A.N. 2293, 2296 (commenting on the Bail Reform Act 

of 1966, S. 1357). 

The few sources that the court cited below do not say otherwise. 

See Quiroz, 125 F.4th at 718–19. The court credited a treatise by 
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Anthony Highmore for the claim that bail was denied in the early 

republic “to preserve ‘the safety of the people’ from offenders await-

ing trial.” Id. at 718 n.26 (citing Anthony Highmore, A DIGEST OF 

THE DOCTRINE OF BAIL IN CIVIL AND CRIMINAL CASES vii (1783)). 

Highmore explained that “[b]ail is the means of giving liberty to a 

prisoner, and at the same time securing the extent of the law to pun-

ish an offender; or, to compel satisfaction from a debtor to the party 

injured: therefore, for that the safety of the people should be pre-

served against the lawless depredations of atrocious offenders….” 

Highmore, supra at vii (citing 4 William Blackstone, 

COMMENTARIES ON THE LAWS OF ENGLAND 295–97 (1765); empha-

sis added). Thus, bail keeps communities safe by ensuring a re-

leased defendant’s appearance at trial, which allows the state to 

convict and punish him. Id. The cite to Blackstone reinforces this 

understanding, as Blackstone explained that “no bail can be a se-

curity equivalent to the actual custody of the person” because “a 

man may … be induced to forfeit” the bail “to save his own life.” 4 

Blackstone, supra at 296–97. In other words, the purpose of pre-

trial detention was to prevent flight and make sure the accused 

answered for his alleged crimes. Neither Highmore’s treatise nor 



 
 

24 

Blackstone support the court’s assumption that the historical pur-

pose of pretrial detention was to protect the public from the de-

fendant committing new crimes before trial.2  

Nor does the Funk and Mayson law review article cited by the 

court. Quiroz, 125 F.4th at 718 n.25. Funk and Mayson explain 

that “bail clearly served a public safety function” to ensure a de-

fendant’s “‘good behavior’ as well as their appearance.” Funk & 

Mayson, supra at 1853 (emphasis added). They do not claim that 

detention was used to protect the public. Rather, founding-era 

magistrates sometimes issued “peace bonds” that required defend-

ants to maintain “good behavior” while on release. Id. at 1847–48, 

1851. If the defendant violated that pledge, he would forfeit the 

money guaranteeing the bond, but the defendant would not be de-

tained as a result. Id. at 1847–52.  

Thus, the public safety purpose of pretrial detention at most 

was to ensure that the accused would be tried for the alleged crime. 

Section 922(n)’s prohibition on the receipt of firearms does not 

share that purpose. 

The how. The burden on the right to armed self-defense is also 

different. Both § 922(n) and pretrial detention impose a temporary 
 

 
2 The Ninth Circuit also mistakenly relied on Highmore’s treatise for 

this incorrect proposition. See Perez-Garcia, 96 F.4th at 1184 (citing 
Highmore, supra at vii). 
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restriction based on an accusation, but the similarities end there. 

Someone who is detained has a diminished need for and right to a 

firearm for self-defense because he is in the government’s care. Cf. 

Reese v. Bureau of Alcohol, Tobacco, Firearms, & Explosives, 127 

F.4th 583, 596 (5th Cir. 2025) (“Actions taken in loco parentis [by 

universities over student conduct] say little about the general 

scope of Constitutional rights and protections.”). By contrast, 

someone who is at liberty relies on himself, not the government, 

for protection. As now-Justice Barrett recognized, “[t]he obvious 

point that the dead enjoy no rights does not tell us what the found-

ing-era generation would have understood about the rights of felons 

who lived, discharged their sentences, and returned to society,” 

Kanter, 919 F.3d at 462 (Barrett, J., dissenting). Nor does the fact 

that a person could have been detained pretrial at the founding tell 

us what the founding-era generation would have understood about 

the right of someone released pretrial to receive a firearm. Section 

922(n) imposes a significantly greater burden on the right to armed 

self-defense than pretrial detention.  

The scope of the burden is also different. Section 922(n) applies 

to all people indicted for a crime punishable by more than one year. 

The indicted felon category includes people accused of reading an-
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other person’s email, operating a recording device in a movie thea-

ter, and releasing heart-shaped balloons in a romantic gesture. Jo-

seph G.S. Greenlee, Disarming the Dangerous: The American Tra-

dition of Firearm Prohibitions, 16 DREXEL L. REV. 1, 82 n.472 

(2024).  

By contrast, not every felon indictee was detained at the found-

ing. Funk & Mayson, supra at 1842–43. Far from it. Only half the 

Nation required detention, and even then only for “serious crimes.” 

Id. The other half provided a right to bail for all offenses except 

capital crimes, for which detention was discretionary, not manda-

tory. Id. And, while more crimes were capital at the founding than 

now, most crimes were not capital. “By the time the Constitution 

was ratified, “the term ‘felony’ [which] was once very strongly con-

nected with capital punishment,” no longer was. Kanter, 919 F.3d 

at 459 (Barrett, J., dissenting) (internal quotation marks and cita-

tions omitted). “The felony category then was a good deal narrower 

than now” as well. Lange v. California, 594 U.S. 295, 311 (2021). 

Moreover, the standard for obtaining an indictment was higher 

in most jurisdictions at the founding than it is now, meaning that 

an indictment in 1791 carried with it a greater likelihood of guilt—

even though the defendant was still presumed innocent. Dr. Robert 

Schehr, Standard of Proof, Presumption of Innocence, and Plea 
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Bargaining: How Wrongful Conviction Data Exposes Inadequate 

Pre-Trial Criminal Procedure, 54 CAL. W. L. REV. 51, 72–75 (2017) 

(noting American grand juries at the founding and up to the early 

20th century generally applied a stricter historical standard of 

proof closer to the trial burden, rather than the modern probable 

cause standard); William Ortman, Probable Cause Revisited, 68 

STAN. L. REV. 511, 519–21, 530–33 (2016) (explaining the judicial 

view that an indictment required more than probable cause “dom-

inated” around the founding).  

Because pretrial detention is not relevantly similar to “why” or 

“how” § 922(n) burdens the Second Amendment right, § 922(n) is 

not “consistent with the principles that underpin our regulatory 

tradition.” See Rahimi, 602 U.S. at 692.   

c. Third, as Quiroz implicitly recognized by declining to rely on 

them, the historical surety and going armed laws relied upon in 

Rahimi do not support § 922(n) because they do not have a rela-

tively similar purpose and burden. The “why” of surety and going 

armed laws was to restrict gun use when an individual “poses a 

clear threat of physical violence to another.” Rahimi, 602 U.S. at 

698. Section 922(n), by contrast, affects the inverse population: 

people who have been released pretrial and thus have not been de-

termined to pose a significant threat to public safety. The “how” 
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also is different. Surety and going armed laws restricted firearms 

access based on a judicial determination of past misuse of a firearm 

or future threat to physical safety. Id. at 699. By contrast, § 922(n) 

prohibits receipt of a firearm without any individualized determi-

nation of danger or risk of firearm misuse. 

d. Overall, Quiroz adopts a level of generality that is too high. 

As this Court explained, “everything is similar in infinite ways to 

everything else,” so the analysis must focus on “how and why the 

regulations burden a law-abiding citizen’s right to armed self-de-

fense.” Bruen, 597 U.S. at 29 (emphasis added). The broad purpose 

of “public safety” operates at too high a level of generality to be a 

useful comparator. A “legislature’s ability to deem a category of 

people dangerous based only on belief would subjugate the right to 

bear arms ‘in public for self-defense’ to ‘a second-class right, subject 

to an entirely different body of rules than the other Bill of Rights 

guarantees.’” Worth v. Jacobson, 108 F.4th 677, 694 (8th Cir. 2024) 

(quoting Bruen, 597 U.S. at 70); see also Rahimi, 602 U.S. at 701 

(rejecting the government’s argument that a person could be “dis-

armed simply because he is not ‘responsible’”). Yet the court below 

accepted as a proper purpose for § 922(n) that a broad category of 

felon indictees—people who are presumed innocent—cannot be en-

trusted with a firearm even without any specific judicial finding 
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that they pose any particular threat. Such analysis impermissibly 

leads to the Second Amendment being a “regulatory blank check.” 

Bruen, 597 U.S. at 30. 

3. A law is not compatible with the Second Amendment if it 

regulates the right to bear arms “to an extent beyond what was 

done at the founding.” Rahimi, 602 U.S. at 692. Section 922(n) does 

just that. It prohibits someone who is not detained from receiving 

a firearm solely based on the fact that the person is under felony 

indictment. That would have been unimaginable to the founders. 

Section 922(n) facially violates the Second Amendment because 

there are “no set of circumstances” under which it is valid. See 

Rahimi, 602 U.S. at 693 (quoting United States v. Salerno, 481 

U.S. 739, 745 (1987)). 

II. This is a critically important and recurring question. 

The Court should grant the petition because whether § 922(n) 

violates the Second Amendment is critically important and 

recurring. In addition to the Fifth Circuit, the Sixth Circuit has 

already weighed in and—like the Fifth Circuit—erroneously found 

§ 922(n) to be facially constitutional. United States v. Gore, 118 

F.4th 808, 815–16 (6th Cir. 2024). Both the Fifth and Sixth Circuits 

have relied on their precedents to reject other § 922(n) challenges. 

See App. 1a-2a; United States v. Rogers, No. 24-3711, 2025 WL 
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304610, at *1 (6th Cir. Jan. 27, 2025) (per curiam) (facial challenge 

foreclosed by Gore). District courts have relied Quiroz as well to 

hold § 922(n) is constitutional. See, e.g., United States v. Carter, 

No. 6:21-CR-00022-01, 2025 WL 300704, at *2 (W.D. La. Jan. 24, 

2025); United States v. Ciarmataro, No. 1:21-CR-00042-DBB, 2025 

WL 306176, at *5 (D. Utah Jan. 27, 2025). At least five cases are 

pending in the Fifth Circuit raising Second Amendment challenges 

to § 922(n).3 The Fourth and Tenth Circuits are currently 

considering the question as well.4 Even state courts have 

considered similar statutes and come to different results. See, e.g., 

Ohio v. Brown, 2025-Ohio-8, 2025 WL 25285, at *12 (Ohio Ct. App. 

1st Dist. Jan. 3, 2025) (holding Ohio statue that disarms people 

under felony indictment violates the Second Amendment as 

applied to robbery indictee). 

Addressing § 922(n) can also help resolve questions that affect 

the analysis of other common statutes, such as § 922(g)(1). For 

instance, can historical traditions that do not target the regulation 

 
 

3 See, e.g., United States v. Hicks, No. 23-50030 (5th Cir. Apr. 25, 
2025); United States v. Pena, No. 23-50717 (5th Cir. Apr. 7, 2025); United 
States v. Simien, No. 23-50870 (5th Cir. Apr. 21, 2025); United States v. 
Belmonte, No. 24-50762 (5th Cir. Mar. 28, 2025); United States v. Haynes, 
No. 22-50805 (5th Cir. Nov. 30, 2022). 

4 See United States v. Jackson, No. 24-4114 (4th Cir. July 31, 2024); 
United States v. Reilly, No. 24-7047 (10th Cir. Nov. 13, 2024); United 
States v. Ogilvie, No. 24-4089 (10th Cir. Jan. 17, 2025). 



 
 

31 

of firearms be relevantly similar to a modern-day regulation of 

firearms? Are broad purposes such as “public safety” relevantly 

similar for a greater restriction such as death or detention to 

include the lesser restriction involving firearms? Answers to these 

questions will help guide the lower courts in their application of 

Bruen and Rahimi to other statutes. That guidance is desperately 

needed. See Rahimi, 602 U.S. at 743 (Jackson, J., concurring) 

(“after Bruen, confusion plagues the lower courts” (cleaned up)). 

III. This case is an ideal vehicle or should be held if 
certiorari is granted in Quiroz. 

1. This case presents an ideal vehicle for addressing whether 

§ 922(n) violates the Second Amendment facially. The case cleanly 

presents a purely legal issue. There are no jurisdictional problems, 

factual disputes, or preservation issues. Sanchez thoroughly 

briefed his facial Second Amendment challenge in both the district 

court and the court of appeals. The district court squarely 

addressed the facial challenge, C.A. ROA 88, by relying on a 

precedential opinion, Quiroz.  

2. Should the Court grant certiorari Quiroz or any other case 

presenting a Second Amendment challenge, it should at least hold 

Sanchez’s petition pending that decision. 
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CONCLUSION 

The petition for a writ of certiorari should be granted. 

Respectfully submitted. 
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