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REPLY BRIEF OF PETITIONERS

The decision below, now joined by the First Circuit
in Maine v. 3M Co., Inc., 159 F.4th 129 (1st Cir. 2025),
1s in direct conflict with decisions of the Ninth and
Eleventh Circuits, and cannot be squared with this
Court’s precedents. See Pet. 14-23. The federal officer
removal statute, 28 U.S.C. § 1442(a), requires that the
“asserted federal authority” on which the defendant
premises removal relate to “the charged conduct” for
which the defendant is being sued. Willingham v.
Morgan, 395 U.S. 402, 409 (1969); accord Jefferson
County v. Acker, 527 U.S. 423, 431 (1999). “The
statutory text tells us what must relate to what,” and
§ 1442 does not confer federal jurisdiction whenever
something a defendant did for the federal government
relates to the plaintiff’s “entire civil action in a general
sense.” Anne Arundel County v. BP P.L.C., 94 F.4th
343, 348 (4th Cir. 2024). And the statute does not
permit removal when the plaintiff expressly disclaims
recovery for the conduct the defendant purportedly
engaged in under federal direction. See, e.g., District
of Columbia v. Exxon Mobil Corp., 89 F.4th 144, 156-
57 (D.C. Cir. 2023); City of Hoboken v. Chevron Corp.,
45 F.4th 699, 713 (3d Cir. 2022).

The Fourth Circuit nevertheless held that a defen-
dant may remove a suit with no connection to federal
authority by alleging that it engaged in some other
conduct under federal direction that might have
caused the plaintiff similar injuries—even if the
complaint does not seek recovery for that federally
related conduct and expressly disclaims it. App. 13a.
In September, the Ninth Circuit had already explicitly
disagreed with the decision below, see California ex
rel. Harrison v. Express Scripts, Inc., 154 F.4th 1069,
1088-89 (9th Cir. 2025), instead taking the same
approach as the Eleventh Circuit in Georgia v.
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Meadows, 88 F.4th 1331 (11th Cir. 2023). And in
November, the First Circuit aligned itself with the
Fourth Circuit by disagreeing with the Ninth. Maine,
159 F.4th at 140 n.24. The Court should grant
certiorari to resolve this clear conflict and to enforce
longstanding limits on federal jurisdiction.

I. The Decision Below Reflects a Growing Split
Among the Circuits.

3M makes much of petitioners’ mistaken prediction
that the First Circuit would join one side of the growing
circuit split. Br. in Opp. 15-16. But 3M’s embrace of
Maine only reaffirms the depth of the division and
underscores the need for this Court’s intervention.
3M’s separate attempts to distinguish the Ninth and
Eleventh Circuit decisions on the other side of the
conflict misread those cases.

A. The First Circuit’s Decision in Maine Has
Further Entrenched an Irreconcilable
Split of Authority.

The First Circuit, like the Ninth, has explicitly rec-
ognized a circuit split. See Maine, 159 F.4th at 140
n.24 (observing that “Harrison upheld remand” on
grounds that “conflict with First Circuit rules”);
Harrison, 154 F.4th at 1088 (“[W]e conclude that
neither [the defendant’s] arguments nor the [Fourth
Circuit’s] reasoning in 3M are persuasive.”).

In Maine, the state brought a case similar to those
at issue here, alleging that 3M’s non-AFFF PFAS
products caused widespread environmental contami-
nation. 159 F.4th at 130-31. Maine’s complaint dis-
claimed “any relief for contamination or injury related
to” AFFF. Id. at 131. As here, 3M removed the case
based on its conduct designing and manufacturing
MilSpec AFFF. Id. at 133-34. The district court



3

remanded because Maine, through its disclaimer,
“t[ook] upon itself the burden as part of its case to
demonstrate that the source of contamination in its
[n]Jon-AFFF lawsuit is not a[n] AFFF source.” Id. at
131. “If the sources of contamination cannot be dis-
tinguished,” the district court explained, “3M cannot
be held liable” because “the State will fail to estab-
lish its own case,” premised on “contamination from
some non-AFFF source.” Maine v. 3M Co., No.
2:23-CV-00210-JAW, 2023 WL 4758816, at *9-10 (D.
Me. July 26, 2023) (citation omitted). And that “is
true regardless of whether 3M supplied the AFFF
under federal authority or warned the government
about its dangers.” Id.

The First Circuit reversed, holding that it “must
credit 3M’s theory that PFAS contamination from
sources for which 3M admittedly has a federal con-
tractor defense has commingled with” and is purport-
edly indivisible from non-AFFF PFAS contamina-
tion. 159 F.4th at 138. The court acknowledged that
“[1]f the State fails to prove . .. PFAS contamination
came from a non-AFFF source at a particular loca-
tion, then it cannot recover for that location.” Id. at
139. Still, the court held that, if 3M attempted to
show particular contamination “was caused in whole
or in part by MilSpec AFFF,” it would not only rebut
Maine’s case but “necessarily raise its federal con-
tractor defense,” which the court found colorable. Id.
(quotations omitted). The court then held without
elaboration that, because it presented a colorable de-
fense, “3M has met the nexus requirement.” Id. The
First Circuit thus erred in the same way as the
Fourth Circuit: It missed the “important attribute”
shared by the cases it relied on—the removing defen-
dants in those cases showed that “the complained-of
conduct could not be separated from the relevant fed-
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eral authority,” as opposed to simply alleging, as 3M
did, a different causation theory for the plaintiff’s in-
juries. App. 25a (Floyd, J., dissenting) (emphasis
added); see Pet. 12, 17-18.

The First Circuit, moreover, expressly disagreed
with Harrison. The Ninth Circuit held in Harrison
that, because a disclaimer in California’s complaint
limited its claims and recovery “to Defendants’ work
on behalf of its non-federal clients,” the nexus element
was not satisfied. 154 F.4th at 1080, 1084-85. Harrison
distinguished the First Circuit’s Puerto Rico decision
because, unlike in that case, “Defendants’ federal and
non-federal work is divisible and can be analyzed
independently.” Id. at 1086; see Puerto Rico v. Express
Scripts, Inc., 119 F.4th 174, 192 (1st Cir. 2024) (removal
appropriate because the defendant’s “‘charged conduct’
... 1s alleged to be indivisibly federal and non-federal”
(emphasis added) (citation omitted)). The First Circuit
in Maine agreed that 3M’s federally related and non-
federally related conduct were separable. See 159 F.4th
at 139 (“3M’s production of AFFF for the military was
separate from its non-AFFF production.”). Rather than
follow Harrison, however, Maine held that “points
of the Ninth Circuit’s reasoning conflict with First
Circuit rules.” Id. at 140 n.24.

B. Ninth and Eleventh Circuit Decisions
Conflict with the Decision Below and the
First Circuit’s Decision in Maine.

On the other side of the split, 3M attempts to brush
aside the Ninth Circuit’s opinions in Harrison and
Young v. Tyco Fire Products, LP, No. 21-15912, 2022
WL 486632 (9th Cir. Feb. 17, 2022), as well as the
Eleventh Circuit’s decision in Meadows, 88 F.4th 1331.
Those cases, however, directly conflict with the decision
below and with the First Circuit’s decision in Maine.
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First, the court in Harrison did not, as 3M contends,
merely “suggest its disagreement” with the decision
below “in dictum” after distinguishing the cases
factually. Br. in Opp. 19. The defendants in Harrison
raised arguments, “mirror[ing] the Fourth Circuit’s
holding” here, that it was “not possible to ‘disentangle’
Defendants’ work for federal officers from their work
relating to non-federal officers.” 154 F.4th at 1088. In
rejecting that argument, the Ninth Circuit flatly and
repeatedly stated that the Fourth Circuit’s decision
here was wrong. The court “conclude[d] that neither
[the defendants’] arguments nor the reasoning in 3M
are persuasive,” because “it is not ‘“impossible’ to
separate out the volume of public nuisance harms
originating from federal and non-federal sources in
both 3M and our case.” Id. at 1088-89 (emphasis added).

Only after stating its disagreement clearly did the
Ninth Circuit hold, in the alternative, that “[e]ven if
3M were correct on its unique facts” it would
nonetheless be distinguishable. Id. at 1089. Then,
turning back to its disagreement with the Fourth
Circuit, the court reasoned that the defendants’
arguments “relie[d] on claims that do not exist”
because, “like the States in 3M,” California
“unilaterally narrowed” its claims “to excise all
charged conduct related to work for federal officers
and any relief that could flow from that.” Id. Those are
holdings, not dicta, and they are irreconcilable both
with the decision below and with Maine.

Removing any doubt as to the conflict in Harrison,
the Ninth Circuit held that § 1442’s nexus element is
not satisfied “just because a state court might have to
calculate abatement for a public nuisance that might
have some contribution from separate actions not
charged in the complaint [but] taken at the behest of
federal officials.” Id. at 1089-90. The Fourth Circuit
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held just the opposite: “[e]ven if [the States] cannot
ultimately recover for PFAS contamination from
Military AFFF based on the scope of their complaints,”
the nexus element was satisfied because a “state
factfinder would need to apportion the PFAS
contamination between sources,” and decide “important
causation and allocation questions.” App. 19a. Harrison
1s irreconcilable with that decision and, as the First
Circuit made clear, with Maine. 159 F.4th at 140 n.24.

3M’s attempt to distinguish Young is similarly
untenable. The plaintiff there alleged that he
developed cancer from exposure to commercial AFFF
while working as a firefighter, and he “expressly
disavowed” recovery for exposure from other sources,
including MilSpec AFFF. Young, 2022 WL 486632, at
*1-2. The defendants, like 3M here, asserted that, if
the plaintiff had been injured by AFFF, “at least some”
was “likely MilSpec AFFF that originated at” an air
force base and reached the plaintiff through
contaminated groundwater. Id. at *1. The Ninth
Circuit rejected that argument and affirmed remand;
it held that, because the plaintiff would “have to prove
that [his] direct exposure to commercial AFFFs as a
firefighter caused his cancer,” the defendants’
“alternative theory of causation” did not create a
sufficient nexus “between [their] government-directed
conduct and the [plaintiff’s] claims.” Id. at *2.

Although the plaintiff in Young did not “explicitly
allege[] groundwater contamination as a source of
injury,” Br. in Opp. 19 n.1 (quoting Young, 2022 WL
486632, at *2), that is a distinction without a difference.
The plaintiff alleged that his injuries arose from
exposure to one type of PFAS-containing product
(commercial AFFF), and the defendants asserted that
“at least some” of the plaintiff’s total exposure must
have come from a different type of PFAS-containing
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product (MilSpec AFFF) for which the defendants
intended to invoke a federal contractor defense. Young,
2022 WL 486632, at *1. The same is true here. The
States allege injuries from, and seek recovery for,
PFAS contamination caused by 3M’s manufacture
and sale of consumer products—not its manufacture
and sale of any AFFF, whether MilSpec or commercial.
Resolving whether the plaintiff’s injuries in Young
came from exposure to commercial AFFF or MilSpec
AFFF presented precisely the same sort of “causation
question” that the Fourth Circuit here found supported
removal, App. 18, but the Ninth Circuit nevertheless
affirmed remand, see Young, 2022 WL 486632, at *2.
As with Harrison, the reasoning and result in Young
are irreconcilable with the decision below.!

Eleventh Circuit precedent also directly conflicts
with the decision below. That court held in Meadows
that, in “identify[ing] the ‘act’ or charged conduct un-
derlying Georgia’s prosecution,” it was not “required
to accept [defendant] Meadows’s interpretation of ‘act’
at face value” because “an accused’s removal theory
must accord with a claim—a criminal charge—brought
against him.” 88 F.4th at 1343-44. Thus, even accept-
ing as true the defendant’s assertion that some overt
acts alleged in the indictment were “official,” the un-

I 3M is also incorrect to assert that Young cannot create a
circuit split because it is unpublished. Br. in Opp. 19 n.1. This
Court has granted petitions for certiorari to resolve circuit splits
where authority on one side is unpublished, including petitions
from unpublished decisions. See, e.g., Commissioner v. McCoy,
484 U.S. 3, 7 (1987) (“[T]he fact that the Court of Appeals’ order
under challenge here is unpublished carries no weight in our de-
cision to review the case.”); McWilliams v. Dunn, 582 U.S. 183,
194-95 (2017); Mata v. Lynch, 576 U.S. 143, 146-47 (2015). Re-
gardless, Young applies the same approach the Ninth Circuit ad-
opted in Harrison, which is published.
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derlying conspiracy charge still would not relate to his
official duties because “[a] criminal conspirator is not
defined by any single actus reus in furtherance, but by
his agreement to join the conspiracy.” Id. The Fourth
Circuit reached the opposite conclusion here, holding
that it “cannot blindly accept the States’ theory of
charged conduct,” App. 13a, and must instead adopt
3M’s redefinition of what it has been sued for, even if
it directly contradicts the well-pleaded allegations in
the plaintiff’s complaint.

II. The Decision Below Is Wrong.

3M’s brief barely engages with Petitioners’ argu-
ments on the merits. Compare Pet. 19-28, with Br. in
Opp. 22-26. Instead, 3M generically argues that the
decision below properly applies this Court’s pronounce-
ment “that a reviewing court must ‘credit’ a defen-
dant’s ‘theory of the case’ in determining whether re-
moval 1s appropriate.” Br. in Opp. 22 (quoting Acker,
527 U.S. at 432). But how to apply that instruction in
light of the 2011 amendment broadening § 1442’s scope
1s the very question over which the circuits are split,
see Pet. 16-17, 24-28, and the decision below reached
the wrong result. Contrary to the Fourth Circuit’s
holding, “credit[ing]” a defendant’s “theory of the case”
does not mean giving effect to the defendant’s theory of
some other case focused on conduct other than what is
actually charged in the complaint. The instruction to
“‘credit’ a defendants’ ‘theory of the case’” sheds no
light on how courts should determine whether the
“charged conduct” in a complaint, see Acker, 527 U.S.
at 431 (citation omitted), “relat[es] to” a defendant’s
acts under federal authority within the meaning of the
statute as amended, 28 U.S.C. § 1442(a)(1). As dis-
cussed in the petition, see Pet. 19-28, these are the very
1ssues on which the court of appeals went astray.
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Alternatively, 3M insists that this case is really
about a supposedly insidious “claim-splitting tactic.”
Br.in Opp. 18. That is incorrect and would be irrelevant
even if accurate. The Fourth Circuit did not rely on the
existence of the States’ AFFF cases in concluding that
the non-AFFF complaints were removable, and the
district courts themselves never referred to “claim-
splitting.” The Fourth Circuit instead upheld removal
because “some of the PFAS contamination at issue
even in the non-AFFF complaints may come from
[3M’s] Military AFFF production.” App. 15a. That is
incorrect because the complaints here disclaim recovery
for all injuries from AFFF, and it would remain
incorrect even if the States had not filed separate cases
targeting 3M’s conduct producing AFFF.

3M also is incorrect in asserting that the States’
disclaimers are functionally equivalent to “disclaim[ers]
[of] any recovery for activities protected by a federal
defense.” Br. in Opp. 25. It is true that a plaintiff
cannot avoid federal jurisdiction by, for example,
purporting to disclaim any cause of action that would
be removable under § 1442. Courts reject that type of
“jurisdictional” or “circular” disclaimer because, in
effect, it leaves a state court as the sole arbiter of
whether a defendant has a colorable federal defense,
contrary to § 1442’s core purpose. See Puerto Rico, 119
F.4th at 187-88; see also, e.g., Dougherty v. A O Smith
Corp., No. 13-CV-1972-SLR-SRF, 2014 WL 3542243, at
*3-5(D. Del. July 16, 2014), report and recommendation
adopted, 2014 WL 4447293 (D. Del. Sept. 8, 2014).

The disclaimer here is not circular because it hinges
on objective facts, not on legal determinations about
removability or the scope of federal authority. And
adjudication of those facts will not implicate federal
authority because, again, the States have disclaimed
injuries caused by all types of AFFF, not just those
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caused by MilSpec AFFF.2 As a result, there is no
possibility the States will recover for MilSpec AFFF
contamination, no possibility the trial court will have
to quantify the States’ injuries attributable to MilSpec
AFFF, and no possibility the trial court will have to
adjudicate a federal contractor defense with respect to
MilSpec AFFF. In circumstances such as these,
disclaimers defeat removal. See City of Hoboken, 45
F.4th at 713; Harrison, 154 F.4th at 1080-82; Long v.
Foster Wheeler Energy Corp., No. 24-1557, 2025 WL
752487, at *1 (9th Cir. Mar. 10, 2025).3

III. The Issues Are Squarely Presented, and
Further Percolation Would Serve Little
Purpose.

3M argues that “further percolation” is needed,
pointing to two cases pending in the courts of appeals.
Br. in Opp. 26-28 (citing Connecticut v. 3M Co., No.
25-11 (2d Cir.); Town of Pine Hill v. 3M Co., No. 25-
10746 (11th Cir.)). While percolation can give this
Court “the benefit of the experience of . . . lower courts,”
Samuel Estreicher & John E. Sexton, A Managerial
Theory of the Supreme Court’s Responsibilities, 59
N.Y.U. L. Rev. 681, 716 (1984), this Court already has

2 Here too, Maine gets it wrong. The First Circuit reasoned that
“[t]he court . . . may be required to resolve commingling between
federal MilSpec AFFF, for which 3M has a federal contractor de-
fense, and non-federal AFFF, for which it does not.” 159 F.4th at
139. But that is not true in Maine or here; the States’ disclaimers
of all AFFF injuries mean it is irrelevant what proportion of the
disclaimed AFFF complied with military specifications.

3 By shifting the Court’s inquiry from conduct to damages, 3M’s
argument here would “sweep lawsuits properly before state courts
into federal fora” through the mere hypothetical that some portion
of unsought damages may be subject to a defense. App. 25a (Floyd,
dJ., dissenting).
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the benefit of reasoned decisions of multiple courts of
appeals on both sides of the split. The issue therefore
is ripe for the Court’s review.

CONCLUSION

The petition for a writ of certiorari should be granted.
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