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INTEREST OF THE AMICUS CURIAE!

The Open Markets Institute is a non-profit or-
ganization dedicated to protecting democracy and in-
dividual liberties from concentrated economic power
and control. It promotes fair competition throughout
our political economy, a broadly shared prosperity,
and innovation that serves the public interest.
Open Markets regularly provides expertise on anti-
trust law and competition policy to Congress, federal
agencies, courts, journalists, and members of the pub-
lic. It does not accept any funding or donations from
for-profit corporations.

Open Markets has offered its expertise as an
amicus in prior cases addressing the scope of Noerr-
Pennington immunity. See, e.g., Mayor of Balt. v.

Abbuvie Inc., 42 F.4th 709 (7th Cir. 2022). And it filed
an amicus brief below.

SUMMARY OF ARGUMENT

If you lie to the FBI, you can go to prison. See 18
U.S.C. § 10001(a). If you fail to tell the whole truth to
the IRS, it can levy fines and criminally prosecute you.
See, e.g., 26 U.S.C. § 7206. Obtain a patent by defraud-
ing the Patent and Trademark Office, and you can face
liability for that, too. See Walker Process Equip., Inc.

1 In accordance with this Court’s Rule 37.6, counsel for
amicus curiae certify that this brief was not authored in whole
or in part by counsel for any party and that no person or entity
other than amicus curiae, their members, or their counsel have
made a monetary contribution intended to fund the preparation
or submission of this brief. All parties were notified about the
intent of amicus curiae to file this brief as required by Rule 37.2.
Counsel for the petitioners, Deepak Gupta, is on the Open
Markets Institute’s board of directors. He played no role in
writing, funding, or authorizing the filing of this brief.
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v. Food Mach. & Chem. Corp., 382 U.S. 172, 174
(1965). But misrepresent or conceal the truth from the
Food and Drug Administration (FDA) to extend a
branded drug monopoly, and under the Third Circuit’s
decision below, you are immune from antitrust liabil-
1ty because your lie is treated as protected petitioning
of the government. The Noerr-Pennington doctrine
safeguards the public’s right to petition the govern-
ment and is broad, but it should not encompass mis-
representations to an important federal agency.

The Third Circuit’s conflict with the other
courts of appeals and longstanding, commonsense
principles excepting fraud from Noerr-Pennington pro-
tection warrants intervention by this Court. That rule
1s flawed as much in its consequences as in its concep-
tion. The “sham litigation” exception to Noerr-Pen-
nington recognizes that monopolists should not be free
to abuse administrative and judicial proceedings by
transforming them into unfair competitive weapons to
exclude rivals, leading to higher prices, forestalled in-
novation, or worse patient outcomes. The issue this
case presents 1s whether fraudulent conduct directed
at obtaining a specific exclusionary and harmful out-
come 1n a regulatory proceeding likewise is unpro-
tected by Noerr-Pennington.

Physicians and physician groups that buy the
mumps vaccine to administer to patients allege that
Merck, its branded drugmaker, did exactly that. See
Pet. App. 4a. They accuse Merck of “misrepresenting
or concealing” information about the potency of its
mumps vaccine in communicating with the FDA in a
scheme to sideline biosimilar competition and extend
its monopoly in this highly lucrative market for more
than a decade. See Pet. App. 6a-7a, 9a-10a. These al-
legations give a clear example of why monopolists
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should not get a free pass when they manipulate gov-
ernment agencies.

I. While members of the public have the right to
petition the government, this right is not absolute. In
most courts of appeals, that right does not cover de-
ceiving regulators and using knowing falsehoods to in-
jure rivals and the public. The Third Circuit, however,
1s an outlier that permits monopolists to lie to govern-
ment officials in adjudicatory proceedings to protect
and even extend their market dominance.

In general, the Noerr-Pennington doctrine pro-
tects petitioning in connection with legislation, regu-
lation, or other governmental action that may harm
rivals, consumers, and the public. See United Mine
Workers of Am. v. Pennington, 381 U.S. 657, 669-72
(1965); E.R.R. Presidents Conf. v. Noerr Motor Freight,
Inc., 365 U.S. 127, 135-36 (1961). Lower courts, how-
ever, have established important limitations on this
doctrine. The leading view is that knowing and mate-
rial misrepresentations in adjudicative proceedings
are not insulated from antitrust scrutiny. That’s con-
sistent with Walker Process, in which this Court ruled,
without mentioning Noerr-Pennington, that a firm
that obtains or maintains a monopoly through the
fraudulent procurement of a patent can face antitrust
liability. See Walker Process, 382 U.S. at 174.

II. Excluding misrepresentations from Noerr-
Pennington protection helps prevent administrative
and judicial proceedings from being abused as unfair
competitive weapons. In adjudicatory matters, agen-
cies and courts rely on the parties for factual infor-
mation. See FTC, Enforcement Perspectives on the
Noerr-Pennington Doctrine 27 (2006). If Noerr-Pen-
nington covered misrepresentations to adjudicatory
bodies, “building a monopoly through blatant lying
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would be protected.” In re Union Oil Co. of Cal., 138
FTC 1, 45-46 (2004).

Branded drug companies in particular can in-
flict substantial harm on patients’ economic and phys-
ical well-being when they are allowed to thwart ge-
neric competition through the abuse of administrative
and judicial processes. Through these unscrupulous
methods, branded drug manufacturers can block ge-
neric drug entry and maintain monopolistic prices.
The lost benefits may be substantial: competition from
generic drugs saves the public tens of billions of dollars
a year.2

By granting absolute protection to misrepresen-
tations made to the FDA, the Third Circuit authorizes
the abuse of agency proceedings as a competitive
cudgel. The Court should grant the petition and then
formally recognize a misrepresentation exception to
Noerr-Pennington immunity.

ARGUMENT

I. The Third Circuit Is Out of Step with the
Decisions of Its Sister Circuits.

A. Outside the Third Circuit.

The right to petition the government is broad
but not absolute. While the Noerr-Pennington doctrine
generally precludes antitrust liability for petitioning
the government to promote legislation, regulation, or
other state action that may adversely affect consum-
ers, suppliers, workers, or rivals, see E.R.R. Presidents

2 See U.S. Food & Drug Admin., Ctr. for Drug
Evaluation & Res., Generic Competition and Drug Prices,
https://www.fda.gov/AboutFDA/CentersOffices/OfficeofMedical P
roductsandTobacco/CDER/ucm129385.htm (last acessed
Aug. 10, 2025).
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Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127, 138-
40 (1961); United Mine Workers of Am. v. Pennington,
381 U.S. 657, 669-70 (1965), this protection has limits,
see generally FTC, Enforcement Perspectives on the
Noerr-Pennington Doctrine 15-17 (2006). In addition
to the sham exception,? a significant body of law has
recognized that knowing, material misrepresentations
in adjudicative proceedings are not entitled to Noerr-
Pennington protection. While sham petitioning seeks
to abuse governmental process to tie up rivals in ad-
ministrative or judicial red tape and is indifferent to
the outcome of the process, “the purpose of misrepre-
sentations is to obtain government action.” In re Union
Oil Co. of Cal., 138 FTC 1, 43 (2004) (citing 1 Phillip
E. Areeda & Herbert Hovenkamp, Antitrust Law
PP203a at 164, 203f at 173 (2d ed. 2000)). Language in
this Court’s subsequent decisions and those of other
courts of appeals conflict with the ruling below.

First, although the Court has not expressly de-
cided whether adjudicatory misrepresentations fall
outside the scope of Noerr-Pennington,* a series of de-

3 For purposes of the Noerr-Pennington doctrine,
unprotected sham petitioning is both “objectively baseless in the
sense that no reasonable litigant could realistically expect
success on the merits” and “conceals an attempt to interfere
directly with the business relationships of a competitor, through
the use of the governmental process—as opposed to the outcome
of that process—as an anticompetitive weapon”. Pro. Real Est.
Invs., Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 60-61
(1993) (“PRE”) (cleaned up).

4 See PRE, 508 U.S. at 61 n.6 (“We need not decide here
whether and, if so, to what extent Noerr permits the imposition
of antitrust liability for a litigant’s fraud or other
misrepresentations.” (cleaned up)).
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cisions suggests that they are not protected. Most no-
tably, the Court held that the procurement of a patent
through “knowing and willful fraud” on the Patent and
Trademark Office (PTO) can be actionable under the
antitrust laws. Walker Process Equip., Inc. v. Food
Mach. & Chem. Corp., 382 U.S. 172, 174 (1965). Alt-
hough there the Court did not cite Noerr, Pennington,
or their progeny, Walker Process “should be construed
to implicitly reject Noerr immunity in some instances
where fraud is perpetrated in the petitioning process.”
Marina Lao, Reforming the Noerr-Pennington Anti-
trust Immunity Doctrine, 55 Rutgers L. Rev. 965, 1021
(Summer 2003). The connection is evident. If Noerr-
Pennington did not contain an exception for knowing
misrepresentations, “the patentee’s fraud on the Pa-
tent Office could not have been actionable under anti-
trust law” in Walker Process; after all, a patent appli-
cation is by definition a form of petitioning and “not [a]
sham in that the patentee genuinely sought to exclude
the ‘Iinfringing’ product”, leaving the sham litigation
exception unavailable. Id.

The Court later stated that misrepresentations
may bar application of the Noerr-Pennington doctrine.
In discussing the boundaries of the immunity, the
Court highlighted several examples of sanctions that
result from abuse of the regulatory process and “may
result in antitrust violations” as a consequence: per-
jury, the Walker Process rule, conspiracy “with a li-
censing authority to eliminate a competitor”, and brib-
ery, among “many other forms” of conduct. Cal. Motor
Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 512-
13 (1972). Tying these examples together was the com-
mon thread that “[m]isrepresentations, condoned in
the political arena, are not immunized when used in
the adjudicatory process.” Id. at 513. Firms are not
free to abuse government processes to “build[] up one
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empire and destroy[] another.” Id. at 515. Observing
that “[t]he scope of [INoerr-Pennington] protection de-
pends . .. on the source, context, and nature of the an-
ticompetitive restraint at issue”, the Court stated that
“unethical and deceptive practices can constitute
abuses of administrative or judicial processes that
may result in antitrust violations.” Allied Tube & Con-
duit Corp. v. Indian Head, Inc., 486 U.S. 492, 499, 500
(1988).5 Apart from the antitrust context, “fraudulent
speech generally falls outside the protections of the
First Amendment”, that is,“[w]here false claims are
made to effect a fraud or secure moneys or other valu-
able considerations”. United States v. Alvarez, 567
U.S. 709, 723 (2012) (plurality op.).

Second, guided by the Court’s decisions and
statements, the leading view among the appellate
courts to have considered the issue is that knowing,
material misrepresentations to administrative agen-
cies and courts are not entitled to Noerr-Pennington
Immunity. Some courts have held or implied that mis-
representations fall outside the scope of protected pe-
titioning or trigger an independent exception to Noerr-
Pennington. See, e.g., Tal v. Hogan, 453 F.3d 1244,
1260 (10th Cir. 2006) (“[Noerr-Pennington] immunity
does not encompass fraudulent or illegal actions.”);
Rodime PLC v. Seagate Tech., Inc., 174 F.3d 1294,
1307 (Fed. Cir. 1999) (no immunity for false state-
ments to PTO); Whelan v. Abell, 48 F.3d 1247, 1255
(D.C. Cir. 1995) (no immunity for “petitions based on

5 And in discussing limitations on the right to petition,
the Court listed sham petitioning, citing California Motor,
before listing “petitions to the President that contain intentional
and reckless falsehoods”, which “do not enjoy constitutional
protection” and are therefore subject to libel suits. McDonald v.
Smith, 472 U.S. 479, 484 (1985) (cleaned up).
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known falsehoods”); St. Joseph’s Hosp. v. Hosp. Corp.
of Am., 795 F.2d 948, 955 (11th Cir. 1986) (no immun-
ity for “misrepresentations before a governmental
agency”); Woods Expl. & Producing Co. v. Aluminum
Co. of Am., 438 F.2d 1286, 1295, 1298 (5th Cir. 1971)
(no immunity for filing “false nomination forecasts”).
As the First Circuit has put it, the Noerr-Pennington
doctrine “has a well-established exception for knowing
misrepresentations, at least in the administrative and
adjudicatory contexts.” Amphastar Pharms. Inc. v.
Momenta Pharms. Inc., 850 F.3d 52, 56 (1st Cir. 2017)
(cleaned up).

Other courts have considered misrepresenta-
tions as evidence of unprotected sham petitioning. See,
e.g., Mercatus Grp. v. Lake Forest Hosp., 641 F.3d 834,
842-43 (7th Cir. 2011) (holding that “fraudulent mis-
representations may render purported petitioning ac-
tivity a sham not protected from antitrust liability”
when knowing and material); Litton Sys., Inc. v. Am.
Tel. & Tel. Co., 700 F.2d 785, 811 (2d Cir. 1983) (evi-
dence of “affirmatively misle[ading] the FCC” relevant
to sham litigation claim). Last year, the Ninth Circuit
reaffirmed that misrepresentations to a court are one
of three types of sham petitioning not protected by
Noerr-Pennington. See Relevant Grp. v. Nourmand,
116 F. 4th 917, 928 (9th Cir. 2024); see also Kearney v.
Foley & Lardner, LLP, 590 F.3d 638, 646-48 (9th Cir.
2017).6

Whatever the formal label, the effect of these
decisions is the same. Material misrepresentations to

6 The FTC’s approach, drawing on this body of law, is that
“a misrepresentation or omission” that is “deliberate, subject to
factual verification, and central to the legitimacy of the affected
governmental proceeding” does not enjoy Noerr-Pennington pro-
tection. Union Oil, 138 FTC at 57.
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adjudicatory bodies are not immune from antitrust li-
ability on Noerr-Pennington grounds.

B. The Third Circuit’s Approach.

The court below, by contrast, interpreted its de-
cisions “to reject a standalone exception to Noerr-Pen-
nington immunity for petitions containing fraudulent
misrepresentations in this context.” Pet. App. 18a
n.12. That is effectively absolute immunity for know-
Ing misrepresentations, which is inconsistent with the
courts of appeals that have rejected immunity for
known and material falsehoods in adjudicatory pro-
ceedings.

The Third Circuit’s immunization of misrepre-
sentations under Noerr-Pennington further sets up a
peculiar and unprincipled legal dichotomy. A pharma-
ceutical company obtaining a patent through fraud on
the PTO and thereby acquiring or extending a monop-
oly could face Walker Process claims in the Third Cir-
cuit. See In re Lipitor Antitrust Litig., 855 F.3d 126,
145-46 (3d Cir. 2017). But the opinion below applies a
different legal standard to knowingly false or mislead-
ing statements to the Food and Drug Administration
(FDA). In other words, material misrepresentations to
one federal agency in an adjudicative proceeding could
trigger antitrust liability while misrepresentations to
another agency would be entitled to absolute immun-
ity from the antitrust laws. No sound reason exists to
treat material misrepresentations to the PTO as ac-
tionable but material misrepresentations to the FDA
as categorically immune.

In sum, the Third Circuit is an outlier. The
Court should grant the petition to resolve the divide
among the circuits so that monopolists play by the
same rules wherever they do business.
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II. Protecting the Public from Monopoliza-
tion by Deception Is Essential.

Excluding misrepresentations from Noerr-Pen-
nington protection prevents the misuse of administra-
tive and judicial proceedings as an “anticompetitive
weapon.” PRE, 508 U.S. at 61 (cleaned up). Decision-
making by administrative agencies and courts is typi-
cally premised on truthful submissions from partici-
pants. Union Oil, 138 FTC at 51-55. In adjudicatory
matters, agencies and courts are especially dependent
on the parties for factual information. In these con-
texts, “there 1s more likely to be a governmental expec-
tation of truthful representations” and “necessary re-
liance on petitioners’ factual assertions.” Enforcement
Perspectives, supra, at 27. Thus, permitting parties to
submit knowing misrepresentations and claim Noerr-
Pennington immunity subverts administrative and ju-
dicial decision-making.

This limitation on Noerr-Pennington protection
deters firms from abusing adjudicatory processes to
acquire or maintain a monopoly. In the absence of this
exclusion, firms seeking to monopolize markets would
have an unfair yet legal path to do so. If knowing, ma-
terial misrepresentations earned Noerr-Pennington
immunity, “building a monopoly through blatant lying
would be protected.” Union Oil, 138 FTC at 45-46.
Denying Noerr-Pennington immunity for misrepresen-
tations allows antitrust enforcers, public and private,
to police this type of monopolization strategy.

By contrast, the rule adopted by the Third Cir-
cuit, in the FTC’s words, “create[s] perverse incentives
to lie, in abuse of judicial and administrative pro-
cesses.” Id. at 48. It allows deception to become a le-
gally protected yet fundamentally unfair competitive
weapon. This unjustifiably broad interpretation of
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Noerr-Pennington ensures that, in the face of corpo-
rate deception of regulators, “the state’s power actu-
ally amplifies, rather than diminishes, corporate
power”.7

Ensuring that antitrust law can protect the
public against firms “building a monopoly through bla-
tant lying”, Union Oil, 138 FTC at 45-46, is especially
1mportant in pharmaceutical markets. Besides being
shaped by state law, see Wyeth v. Levine, 555 U.S. 555,
580-81 (2009), markets for medicines are structured
by extensive federal regulation, including by the FDA
and PTO. In carrying out their missions relevant to
the pharmaceutical sector, these agencies rely on the
applicant to submit truthful information. See Beck-
man Instruments, Inc. v. Chemtronics, Inc., 439 F.2d
1369, 1379 (5th Cir. 1970); Enforcement Perspectives,
supra, at 4.

The magnitude of public injury from fewer ge-
neric options would be substantial. Without vigorous
generic and biosimilar competition, patients and
payors could dole out tens of billions of dollars more
each year for medications. See U.S. Food & Drug
Admin., Ctr. for Drug Evaluation & Res., Generic
Competition and Drug Prices,
https://www.fda.gov/AboutFDA/CentersOffices/Office
ofMedicalProductsandTobacco/CDER/uecm129385.ht
m (last accessed Aug. 10, 2025) (finding between
$10.7 billion and $24.8 billion in annual savings from
generic drug approvals between 2018 and 2022).

7 Gail Slater, Assistant Att’y Gen., U.S. Dep’t of Just.,
Antitrust Div., The Conservative Roots of America First
Antitrust Enforcement, Address at the Univ. of Notre Dame L.
Sch. (Apr. 28, 2025), available at:
https://www justice.gov/opa/speech/assistant-attorney-general-
gail-slater-delivers-first-antitrust-address-university-notre.
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By opening the door to abusing the FDA regula-
tory system, the Third Circuit’s rule invites higher
prices, impaired drug access, and imperiled patient
and public health. The Court should take this oppor-
tunity to reject the Third Circuit’s legal blessing of bla-
tant regulatory misconduct by monopolists.

CONCLUSION

For all these reasons, the Court should grant
the petition.
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