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1
QUESTION PRESENTED

Whether paying a healthcare marketer a
commission when a physician independently makes a
patient referral and receives none of the compensation
qualifies as “remuneration . . . to induce a referral”
under the Eliminating Kickbacks in Recovery Act, 18
USC § 220(2)(2)(A).
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PARTIES TO THE PROCEEDING

Petitioner 1s Mark Schena, defendant and
appellant below.

Respondent is the United States of America,
appellee below.
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RELATED PROCEEDINGS

United States v. Schena, No. 23-2989, U.S. Court
of Appeals for the Ninth Circuit, judgment entered
July 11, 2025.

United States v. Schena, No. 5:20-cr-00425-EJD-
1, U.S. District Court for the Northern District of
California, judgment entered November 17, 2023, and
amended December 5, 2023.
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1
PETITION FOR A WRIT OF CERTIORARI

Mark Schena respectfully petitions for a writ of
certiorari to review the judgment of the United States
Court of Appeals for the Ninth Circuit in this case.

OPINIONS BELOW

The Ninth Circuit’s published opinion is reported
at 142 F.4th 1217. The Ninth Circuit’s accompanying
unpublished memorandum disposition is available at
2025 WL 1918267. The opinions of the District Court
are unpublished but available at 2022 WL 1720083
and 2023 WL 3170050.

JURISDICTION

The Court of Appeals entered its judgment on
July 11, 2025. App. 1a. This Court has jurisdiction
under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

The Anti-Kickback Statute imposes criminal
penalties on health care providers who “offer[] or payll
any remuneration ... to any person to induce such
person . . . to refer an individual” for medical services
reimbursed under federal health care programs. 42
U.S.C. § 1320a-7b(b)(2). It also imposes corresponding
penalties on those who “solicitl] or receivel[l” such
remuneration. Id. § 1320a-7b(b)(1).

In 2018, Congress enacted the Eliminating
Kickbacks in Recovery Act (EKRA) to extend this
prohibition on kickbacks to certain services covered by
private insurance. 18 U.S.C. § 220, see App. 6a; 164
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Cong. Rec. S6467-02, S6473 (daily ed. Oct. 3, 2018).
As most relevant here, EKRA provides:

[Wlhoever, with respect to services
covered by a health care Dbenefit
program, in or affecting interstate or
foreign commerce, knowingly and
willfully—

(1) solicits or receives any
remuneration (including any kickback,
bribe, or rebate) directly or indirectly,
overtly or covertly, in cash or in kind, in
return for referring a patient or
patronage to a recovery home, clinical
treatment facility, or laboratory; or

(2) pays or offers any remuneration
(including any kickback, bribe, or rebate)
directly or indirectly, overtly or covertly,
in cash or in kind—

(A) to induce a referral of an
individual to a recovery home, clinical
treatment facility, or laboratory; or

(B) in exchange for an individual
using the services of that recovery home,
clinical treatment facility, or laboratory,

shall be fined not more than $200,000,
imprisoned not more than 10 years, or
both, for each occurrence.

18 U.S.C. § 220(a). The full text of EKRA is
reproduced in Appendix E, and the full text of the
Anti-Kickback Statute is reproduced in Appendix F.
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INTRODUCTION

The Eliminating Kickbacks in Recovery Act was,
as 1ts name suggests, intended to prohibit the
payment of certain “kickbacks” in the health care
industry. 18 U.S.C. § 220(a)(2). A kickback is “[a] sum
of money illegally paid to someone in authority,
esplecially] for arranging for a company to receive a
lucrative contract.” Kickback, Black’s Law Dictionary
(12th ed. 2024). Consistent with that well-understood
meaning, EKRA imposes criminal penalties on
anyone who “pays or offers any remuneration . .. to
induce a referral” of a patient to a lab. 18 U.S.C.
§ 220(a)(2)(A). An individual violates this prohibition
when he or she pays money to someone who then
refers business to that individual. This exchange of

remuneration for a referral is the wrongful act—that
1s, the “kickback”—that EKRA penalizes. See 1d.

But in the decision below, the Ninth Circuit
upended this settled understanding of an unlawful
kickback.  According to the Ninth Circuit, an
individual who pays money to a third party—mnot a
doctor or other individual capable of making a
referral—may violate EKRA if that third party
commits some sort of “wrongful” act that then leads to
a subsequent referral. App. 14a. The court adopted
this novel interpretation in holding that petitioner
Mark Schena engaged in an unlawful kickback
scheme when he paid compensation to marketers who
then allegedly misled the doctors who actually made
referrals. The court also opened the door to other
wrongful-act kickback theories, stating that what
sorts of conduct may “reflect a wrongful effort to
unduly influence the decisions of doctors and medical
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professionals making referrals” will be determined in
“[fluture cases.” App. 17a.

The Ninth Circuit’s decision should not be
allowed to stand. The court’s broad reading of EKRA
contradicts its plain language, which prohibits only
the payment of remuneration to a referring party in
exchange for making the referral. See 18 U.S.C.
§ 220(a)(2). The decision also creates a split with the
Fifth and Seventh Circuits, both of which have held
that payments to third parties like marketers do not
constitute kickbacks under the parallel Anti-Kickback
Statute on which EKRA is modeled. See United
States v. Sorensen, 134 F.4th 493, 500, 504 (7th Cir.
2025) (for a payment to be prohibited, “a payor must
act with the intent to induce referrals from the payee,”
and “aggressive advertising efforts are not equivalent
to unlawful referrals of patients”); United States v.
Miles, 360 F.3d 472, 480 (5th Cir. 2004) (no illegal
kickback where the payments “were not made to the
relevant decisionmaker as an inducement or kickback
for sending patients”). Perhaps worst of all, the Ninth
Circuit’s extension of this statute to an additional,
amorphous category of payments for “wrongful”
conduct will leave regulated parties with no certainty
as to what, exactly, can expose them to significant
criminal liability.

This Court’s review is needed to resolve this
uncertainty. Congress did not intend to license
prosecutors, courts, and jurors to become roving
arbiters of what is right and wrong in securing
referrals in the health care industry. Instead, it
specifically defined the wrong it intended to punish:
the payment of a kickback to an individual making a
referral. Such a payment is improper because the
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payment, rather than the patient’s best interests,
induces the referral. The Court should intervene now
to prevent EKRA and other anti-kickback statutes
from being used to criminalize conduct far afield from
“the paradigmatic cases of bribes and kickbacks”
Congress had in mind. Skilling v. United States, 561
U.S. 358, 411 (2010).

STATEMENT OF THE CASE
A. Factual Background

Mark Schena founded and led Arrayit, a medical
testing company. Schena had developed microarray
technology that can detect allergy-indicating
antibodies in a small sample of blood obtained with
just a finger prick. 10-ER-2636-37, 10-ER-2644, 6-
ER-1726-30.! Arrayit’s core product was a
microarray chip that comprehensively tested for 120
different allergens ranging from grass, to food, to pet
and insect allergens. 2-ER-498-99; 10-ER-2635—-36.
Schena later developed a COVID test that Arrayit
bundled with its allergy test. 6-ER-1585-91.

Arrayit had a network of marketers who pitched
medical practices and physicians on using Arrayit’s
tests. 10-ER-2662-64; 3-ER-678. These marketers
were independent contractors, and they also pitched
several other products and services to medical
practices and physicians. 10-ER-2657, 10-ER-2662—
64. Schena developed a proposed sales pitch for these
marketers to use in promoting Arrayit’s tests, which
asserted these blood tests were superior to other blood

! Citations to “ER” are to the Excerpts of Record filed with the
Ninth Circuit below. 9th Cir. No. 23-2989, Dkt. 30.
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or skins tests given their speed, accuracy, and
comprehensiveness. 9-ER-2627.

Marketers would send Arrayit the names of the
medical practices and physicians that they had
marketed to and helped register in the Arrayit portal.
5-ER-1449-6-ER-1451. Registration did not
guarantee that these practices or physicians would
actually use Arrayit for their patients; the physicians
would decide whether to order testing. /d. As a result,
marketers would sign up more practices and
physicians than ended up using Arrayit’s tests. Id.
Arrayit paid the marketers a commission based on the
net profit that Arrayit made from the tests ordered by
a medical practice or physician whom the marketer
had pitched. 71d.; 9-ER-2620-22; 3-ER-628.

If practices or physicians did order testing, the
Arrayit requisition form the physicians and their
patients filled out stated that Arrayit would perform
the testing, provide the results, and bill the patient’s
insurance. 10-ER-2647. Neither Arrayit nor its
marketers paid any physicians for using Arrayit’s
product or services. 3-ER-731; 3-ER-745.

B. District Court Proceedings

In June 2020, the government filed a complaint
charging Schena with healthcare fraud, securities
fraud, and violations of EKRA. 10-ER-2691. The
three EKRA counts included one count of conspiracy
to pay illegal kickbacks and two counts of paying
illegal kickbacks based on specific commission
payments to the marketers that worked with Arrayit.
2-ER-314-16.
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The government’s theory for both the healthcare
fraud charges and the EKRA charges was grounded in
the marketers’ alleged misrepresentations of Arrayit’s
testing. According to the government, marketers
overstated the medical necessity of testing for the full
array of allergens Arrayit’s tests covered, exaggerated
their benefits as compared to skin tests, and
misrepresented the benefits of bundling COVID and
allergen tests. 3-ER-648; 7-ER-1818-20; 9-ER-2354;
6-ER-1587-88. In contending Arrayit’s compensation
of these marketers therefore constituted EKRA-
prohibited kickbacks, the government argued that
“the kickback payments causeld] marketers to
transmit  false  representations to  medical
professionals . . . who, in turn, were working directly
with patients and referred such individuals to
Arrayit.” FER-32.2

Schena filed a pre-trial motion to dismiss the
EKRA counts, explaining that the commission
payments could not have been illegal kickbacks under
18 U.S.C. § 220(a)(2) because they did not “induce a
referral.” Rather, the wundisputed evidence
demonstrated that physicians independently made
any referrals, and that they never received payment
from Arrayit or its marketers for doing so. See App.
47a-50a. The government countered that “the plain
meaning of the term ‘to induce referral of an
individual” in EKRA “includes situations where a
marketer causes a physician to refer an individual.”
FER-26-27. The district court denied Schena’s

2 Citations to “FER” are to the Further Excerpts of Record filed
with the Ninth Circuit below. 9th Cir. No, 23-2989, Dkt. 62.
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motion and allowed this kickback theory to proceed to
trial. App. 50a-56a.

At trial, the government elicited testimony from
one marketer that he and Schena decided to target
general practitioners and smaller medical practices
because they were more likely to order the 120-
allergen test, while allergists were more skeptical of
the test. App. 4a. The government used this evidence
in support of the healthcare fraud counts, contending
that the marketing scheme convinced naive doctors to
refer patients for the 120-allergen test even though it
was unnecessary and more costly for most patients. 9-
ER-2355. Although one marketer testified that he
“controlled” where the blood samples were sent, on
cross-examination he admitted he had no contact with
patients and no role in physicians’ decisions of
whether to use Arrayit. 3-ER-730-32, 3-ER-745. In
fact, Arrayit’s technology has a unique ability to test
very small amounts of blood, so once physicians
collected the blood, it could only be sent to Arrayit.
See 10-ER-2644.

On the EKRA counts, the government’s theory,
as presented to the jury, was simple: “Mark Schena
paid kickbacks when he paid money to marketers in
exchange for patient referrals.” 9-ER-2372. The jury
was not asked to find that marketers could, or actually
did, make the referrals. Id; 1-ER-252. The evidence
showed that they could not and did not. See 3-ER-
730-32, 3-ER-745.

The jury found Schena guilty on all counts. 2-
ER-291-93. The district court denied Schena’s motion
for acquittal on the EKRA counts. 10-ER-2728-30;
App. 39a-41a. The court subsequently sentenced
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Schena to a term of 8 years in prison, followed by 3
years of supervised release. 1-ER-239; 1-ER-2-3.

C. Ninth Circuit Proceedings

The Ninth Circuit affirmed the EKRA
convictions in a published decision. App. 2a.

First, the court concluded that 18 U.S.C.
§ 220(a)(2)(A) “covers” payments to “marketing
intermediaries who interface with those who do the
referrals.” App. 9a. The court reasoned that “[o]ne
could ‘induce a referral” within the meaning of EKRA
“by paying someone who could in turn effect a referral,
even if the person who received the payment did not
himself have the ability to order a laboratory test or
refer a patient to a treatment facility.” App. 9a. The
court supported this reading by noting that “the
statutory language applies to anyone who pays
remuneration ‘directly or indirectly’ to induce a
referral” (App. 9a)—disregarding that in the statute
itself, this phrase refers to the way the
“remuneration” is paid or offered to the referrer, and

does not modify the key “induce a referral” language.
See 18 U.S.C. § 220(a)(2)(A).

The court sought to reconcile its broad reading of
EKRA with the Fifth Circuit’s interpretation of the
parallel Anti-Kickback Statute. As the Ninth Circuit
acknowledged, the Fifth Circuit, in United States v.
Miles, had held that defendants who compensated
marketers based on their successful efforts to
persuade physicians to make referrals had not paid
prohibited kickbacks. App. 15a (citing Miles, 360 F.3d
at 480). The Ninth Circuit asserted, however, that the
Fifth Circuit had subsequently rejected the
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proposition that any “kickback” must be made to “a
‘relevant decisionmaker’ with formal authority to
effect the desired referral or recommendation.” App.
11a (quoting United States v. Shoemaker, 746 F.3d
614, 627 (5th Cir. 2014)). Invoking the Fifth Circuit’s
observation that a provider could not avoid criminal
liability simply by “brib[ing] a manager who is at least
one level removed in the chain of command,” the
Ninth Circuit concluded that under Schena’s reading
of the statute, “the recipient of unlawful payments
from a provider would need only to enlist a
subordinate or other agent to pressure a patient into
using the provider’s services.” App. 11a-12a (citation
and quotation marks omitted).

Second, the court acknowledged the new and
undefined category of kickbacks its broad
interpretation of EKRA created. As the court
recognized, marketing generally leads to referrals—
“la]ll marketing efforts are intended to influence the
recipient.” App. 16a. And paying marketers some sort
of percentage-based compensation for successfully
generating referrals cannot, alone, be a felony. See
App. 16a.

In an attempt to define when a third-party
payment becomes unlawful, the court imported a
wrongfulness requirement into the statutory term
“induce.” App. 13a-17a. Citing United States v.
Hansen, 599 U.S. 762 (2023)—which held that the
term “induce” in criminal statutes ordinarily forbids
“only the intentional solicitation or facilitation of
certain unlawful acts” (id. at 766, 774)—the court
declared that “the term ‘induce’ connotes not mere
causation, but wrongful causation.” App. 14a. And
adopting the Fifth Circuit’s use of the phrase “undue
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influence” in Shoemaker—which the Fifth Circuit
used in determining the individuals capable of
making a referral (Shoemaker, 746 F.3d at 629)—the
Ninth Circuit concluded that EKRA’s requirements
were satisfled whenever a marketer attempts to
“unduly influence” the party making the referral.
App. 15a-17a.

The court acknowledged that the scope of the
wrongfulness requirement it crafted was not clear-
cut. As it noted, “[fluture cases will be needed to give
content to the specific circumstances in which
payments to a marketing agent reflect a wrongful
effort to unduly influence the decisions of doctors and
medical professionals making referrals.” App. 17a.
But here, the court held, the evidence that payments
were “made to marketing agents who are directed to
mislead those making the referrals about the nature
of and need for the covered medical services” sufficed
to sustain the EKRA convictions. App. 17a-18a.?

REASONS FOR GRANTING THE WRIT

This Court has often granted review where lower
courts have adopted unduly expansive interpretations
of federal criminal statutes. See, e.g., Thompson v.
United States, 604 U.S. 408 (2025); Snyder v. United
States, 603 U.S. 1 (2024); Ciminelli v. United States,
598 U.S. 306 (2023). In the published decision below,
the Ninth Circuit did just that, creating a novel
kickback offense out of a false marketing scheme. The

3 In a separate, unpublished memorandum disposition, the Ninth
Circuit affirmed Schena’s other convictions and the restitution
award corresponding to the healthcare fraud counts, but vacated
and remanded the restitution award pertaining to the securities
fraud counts. App. 20a-28a.
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Ninth Circuit’s unrecognizable interpretation of
EKRA conflicts with the plain language of the statue,
stretches the notion of a kickback well beyond its
common understanding in a manner that will leave
individuals uncertain what conduct is unlawful, and
creates a split with both the Fifth and Seventh
Circuits. This Court should intervene now to prevent
EKRA and other anti-kickback statutes from being
used to criminalize conduct to which they were never
meant to apply.

I. THE NINTH CIRCUIT'S EXPANSIVE
READING OF EKRA IS ERRONEOUS

A. EKRA Requires That The Remuneration
Itself Induce A Referral

The Ninth Circuit’s interpretation of EKRA
cannot be reconciled with the plain language of the
statute. EKRA, again, penalizes anyone who “pays or
offers any remuneration (including any kickback,
bribe, or rebate) . . . to induce a referral of an
individual.” 18 U.S.C. § 220(a)(2)(A). As with any
other statute, these words must be read together in
their “[llinguistic and statutory context” and not from
“the broadest imaginable definitions of [the]
component words.” Dubin v. United States, 599 U.S.
110, 120 (2023) (first alteration in original; citations
omitted).

Here, the meaning of these terms is clear: EKRA
punishes those who pay or offer money that is
intended to cause the recipient of that money to make
a referral in return. The statute provides that the
prohibited act is the payment of “remuneration . . . to
induce a referral.” 18 U.S.C. § 220(a)(2)(A). Because
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the remuneration must induce a referral, the statute
does not prohibit payments to individuals who do not
make referrals.

EKRA’s specification that the prohibited
“remuneration” includes any “kickback” or “bribe”
confirms that reading. The statute does not define
these terms (see 18 U.S.C. §§ 202, 220(e)), and they
are therefore given their “ordinary or natural
meaning.” Dubin, 599 U.S. at 118 (citation omitted).
A kickback is commonly understood to be a “payment
... for granting assistance by one in a position to open
up or control a source of income.” United States v.
Duvall, 846 F.2d 966, 972 (5th Cir. 1988) (per curiam)
(omission in original; citation omitted); see also
United States v. Johnson, 463 F.3d 803, 809 (8th Cir.
2006) (same); United States v. Hancock, 604 F.2d 999,
1002 (7th Cir. 1979) (per curiam) (same); United
States v. Kats, 871 F.2d 105, 108 n.2 (9th Cir. 1989)
(per curiam) (same). It is similar to a bribe, which is
“money or favor bestowed on or promised to a person
In a position of trust to pervert his judgment or
influence his conduct.” Duvall 846 F.2d at 972
(citation  omitted). “[Tlhe  distinguishing
characteristic of a bribe or kickback is . . . [that] it
subverts [the recipient’s] loyalty and judgment.” Id.
In EKRA, as in other anti-kickback statutes, Congress
thus trained its attention on “kickback[s]” that
themselves induce referrals by subverting the
referrer’s loyalty. 18 U.S.C. § 220(a)(2)(A).

The surrounding statutory context supports this
straightforward reading of EKRA’s prohibition on
“payling] or offer[ing] any remuneration” to the
potential referrer. EKRA contains two separate
provisions—Section 220(a)(1) and 220(a)(2)—that
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address the two sides of a kickback: (1) the soliciting
or receiving of a kickback for making a referral, and
(2) the offering or paying of a kickback to obtain a
referral. By its plain terms, the first provision can
apply only to an individual who might actually make
a referral: it prohibits “solicitling] or receiv[ing] any
remuneration . . . in return for referring a patient.” 18
U.S.C. § 220(a)(1). Because the second provision
addresses the converse side of the same transaction,
it should likewise apply only to the “payling] or
offer[ing] any remuneration” that itself “inducels] a

referral” because it is paid or offered to someone who
could make a referral. Id. § 220(a)(2)(A).

Where, as here, a defendant has paid
remuneration to marketers who do not work directly
with patients and have no ability to make referrals
(see 3-ER-730-32, 3-ER-745), such a transaction does
not implicate either EKRA’s plain language or its
underlying purpose. Simply put, where the
physicians who make the referrals never receive any
of the compensation, commission payments to
marketers do not subvert the referring physicians’
independent judgment or compromise their loyalty to
their patients. Such “remuneration” to marketers
cannot “induce a referral” within the meaning of
EKRA. 18 U.S.C. § 220(a)(2)(A).

B. The Ninth Circuit’s Interpretation
Contradicts EKRA’s Plain Language

The Ninth Circuit’s contrary reading is directly
at odds with the statutory text. The court erred from
the outset when it declared that “[olne could ‘induce a
referral” within the meaning of EKRA by “paying
someone who could in turn effect a referral”—by
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which the court meant a party who could in turn
convince a doctor or other authority to make a
referral. App. 9a. Had Congress intended to prohibit
payments to such third parties, it would have said so,
penalizing anyone who “pays or offers any
remuneration . . . to someone who induces a referral.”
Instead, EKRA applies only where the defendant
“pays or offers any remuneration . . . to induce a
referral.” 18 U.S.C. § 220(a)(2)(A). As this phrasing
makes clear, Congress did not impose criminal
liability whenever someone is paid to attempt to
convince another person to make a referral. Instead,
EKRA applies only where the payment itself induces
the referral. Supra pp. 12-14.

EKRA’s use of the phrase “directly or indirectly”
does not change matters. Contra App. 10a. The Ninth
Circuit asserted that “the statutory language applies
to anyone who pays remuneration ‘directly or
Indirectly’to induce a referral,” and that it therefore
“includes situations where a marketer causes an
individual to obtain a referral from a physician.” Id.
In fact, the phrase “directly or indirectly” modifies the
act of making the payment to the referrer, not the
means by which a referral is induced. Again, EKRA
1mposes criminal penalties on anyone who “pays or
offers any remuneration (including any kickback,
bribe, or rebate) directly or indirectly, overtly or
covertly, in cash or in kind—(A) to induce a referral .
.. or (B) in exchange for an individual using [certain]
services.” 18 U.S.C. § 220 (a)(2) (emphasis added).
Given where the word “indirectly” is placed in the
sentence, it modifies “only the nearby verbs’—i.e.,
pays or offers. See Dean v. United States, 556 U.S.
568, 573 (2009). “There is no basis for reading
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[“indirectly”] to extend all the way down” (id.), to the
phrase “induce a referral.”

Accordingly, EKRA’s use of the word “indirectly”
does not mean that a defendant can “indirectly”
induce a referral by paying a marketer to use a
marketing pitch to convince a doctor to make a
referral. Instead, it simply means that the prohibited
payment may be made “indirectly” to the doctor or
other referrer—e.g., if it is routed through a third
party. If no payment is made directly or indirectly to
the referrer itself, there is no kickback that EKRA
prohibits.

Nor 1s the Ninth Circuit’s expansive
understanding of EKRA somehow necessary to
preclude bad actors from readily evading it. Contra
App. 12a. In the Fifth Circuit case on which the Ninth
Circuit relied, the court recognized that kickbacks are
not limited to someone with “formal authority” to
make a referral, because a “manager who is at least
one level removed in the chain of command” may have
the effective ability to channel referrals. Shoemaker,
746 F.3d at 629; see also infra pp. 22-24. But there 1s
no similar reason to prohibit payments to individuals
who lack even informal authority to make referrals:
such payments do not interfere with the best interests
of the patients in the way that kickbacks to decision-
makers do. See Duvall, 846 F.2d at 972.

The Ninth Circuit’s broad reading of EKRA also
produces absurd results. Under the court’s view of
EKRA, someone like Schena could falsely market to
physicians to induce a referral so long as he did not
pay someone else to do it. As soon as he paid an agent,
however, suddenly this false advertising 1is
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transformed into a kickback. See App. 18a. Similarly,
under the Ninth Circuit’s reading, paying someone to
falsely advertise to doctors is an illegal kickback
punishable by up to 10 years in prison, but receiving
that same “kickback” is not illegal, as the false
advertiser has not “solicitlfed] or receivled] any
remuneration . . . in return for referring a patient.” 18
U.S.C. § 220(a)(1) (emphasis added); see supra pp. 13-
14. Such arbitrary criminal liability is the inevitable
result of departing from the traditional
understanding of a kickback and criminalizing
payments that never reach the referring party.

C. The Ninth Circuit's “Wrongfulness”
Requirement Gives Rise To Expansive And
Uncertain Criminal Liability

The Ninth Circuit’s attempt to limit its broad
reading of EKRA by importing a “wrongfulness”
requirement through the statute’s use of the word
“induce” only exacerbates these problems. Certainly,
as the court observed, the word “induce” in a criminal
statute ordinarily incorporates a requirement that an
individual have “the intent to further an offense’s
commission.” App. 14a (quoting Hansen, 599 U.S. at
771). To be criminally liable for inducing an
individual to violate federal immigration law, for
example, the inducer must intend that the induced
individual commit an immigration-law violation. See
Hansen, 599 U.S. at 778-79. But it by no means
follows, as the Ninth Circuit concluded, that Congress
in EKRA used the word “induce” to criminalize any
conceivably “wrongful” act that might lead to a
referral. Contra App. 14a.
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To the contrary, Congress itself specified the
“wrongful” act it sought to prohibit in EKRA: the offer
or payment of “remuneration” that “inducels]” a
referral. 18 U.S.C. § 220(a)(2)(A). As the Fourth
Circuit explained in interpreting the parallel
language of the Anti-Kickback Statute, 42 U.S.C.
§ 1320a-7b(b)(1), Congress did not criminalize
inducing a referral itself; rather, it used the term to
define “the motive or purpose that must exist for
another act, offering or paying remuneration, to
become criminal.” Pharm. Coal. for Patient Access v.
United States, 126 F.4th 947, 955 (4th Cir. 2025).
That is, EKRA proscribes certain “paylments] or
offers [of] remuneration”: those that are intended to
induce referrals. 18 U.S.C. § 220(a)(2)(A). The statute
makes no mention of—and thus does not apply to—
any other act that might induce a referral.

Under the Ninth Circuit’s reading, however, a
broad range of unspecified “wrongful” acts could
result in criminal punishment. See App. 17a. The
uncertainty resulting from that reading is alone
reason enough to reject it.

This Court has long counseled “restraint in
assessing the reach of a federal criminal statute.”
Dubin, 599 U.S. at 129 (citation omitted); cf United
States v. Davis, 588 U.S. 445, 464-65 (2019)
(recognizing the long history of the rule of lenity). The
need for restrictive interpretations “arises ‘both out of
deference to the prerogatives of Congress and out of
concern that a fair warning should be given to the
world in language that the common world will
understan[d] of what the law intends to do if a certain
line is passed.” Dubin, 599 U.S. at 129 (alteration in
original; citation omitted). “After all, crimes are
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supposed to be defined by the legislature, not by clever
prosecutors riffing on equivocal language.” Id. at 129-
30 (citation, alternation, and internal quotation
marks omitted).

This Court has specifically urged such caution
when iInterpreting statutes addressing bribe and
kickback schemes, holding that ambiguous language
should not be construed to “encompass conduct more
wide ranging than the paradigmatic cases of bribes
and kickbacks.” Skilling, 561 U.S. at 410-11 (rejecting
government’s theory of honest-services fraud statute,
18 U.S.C. § 1346, that would extend beyond the sort
of “classic kickback scheme” in which public officials
route public contracts to companies in exchange for
commissions); see also, e.g., Snyder, 603 U.S. at 10-20
(rejecting government’s theory that gratuities given
as a token of appreciation after an official act
constitute bribes under 18 U.S.C. § 666); McDonnell
v. United States, 579 U.S. 550, 566-77 (2016)
(rejecting government’s expansive interpretation of
what constitutes an “official act” for purposes of a
bribe under 18 U.S.C. § 201).

The decision below defies that precedent. The
Ninth Circuit forthrightly acknowledged that its
reading of EKRA will generate uncertainty, as
“[fluture cases will be needed to give content to the
specific circumstances in which payments to a
marketing agent” violate the statute. App. 17a. It
warned that “companies and marketing agents
seeking to steer clear of EKRA may consider whether
it i1s preferable to structure their compensation
arrangements” in ways that might enable them to
avoid criminal liability. App. 17a.
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That has things backwards. Regulated parties
should not have to alter their otherwise-lawful
conduct to ensure they will not fall within the
penumbra of a broad criminal prohibition the
judiciary elucidates after the fact. Instead, they are
entitled to “fair warning” of precisely what conduct is
unlawful, as specifically “defined” by Congress.
Dubin, 599 U.S. at 129 (citation omitted). To
paraphrase this Court’s decision in Snyder, the Ninth
Circuit’s decision leaves health care providers
“entirely at sea to guess” at what now constitutes an
illegal kickback, “with the threat of up to 10 years in
federal prison if they happen to guess wrong.” Snyder,
603 U.S. at 16. “That is not how federal criminal law
works.” 1d.

II. THE NINTH CIRCUIT’S DECISION CREATES
A CONFLICT ON WHETHER PAYMENTS TO
INTERMEDIARIES CAN BE KICKBACKS

In addition to generating uncertainty within the
Ninth Circuit, the decision below creates a split with
the Fifth and the Seventh Circuits. Because EKRA
parallels the Anti-Kickback Statute on which it was
modeled, the Ninth Circuit sought to ensure that its
“Iinterpretation of EKRA is in accord with the circuits
that have interpreted” this predecessor statute. App.
1la. But in fact, both the Fifth and Seventh Circuits
have expressly rejected the very proposition the Ninth
Circuit accepted: that payments to mere marketing
intermediaries can constitute illegal kickbacks.
Compare App. 9a, with Sorensen, 134 F.4th at 504,
and Miles, 360 F.3d at 480. The resulting conflict
merits the Court’s attention.
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A. The Seventh Circuit Has Held That
Kickbacks Must Be Paid To Those
Positioned To Make Referrals

Most recently, in Sorensen, the Seventh Circuit
squarely rejected the proposition that a payment to a
marketer who makes no referrals can constitute a
prohibited kickback. 134 F.4th at 496. In that case,
the defendant owned a medical-equipment
distributor, and he made payments to marketing
firms to advertise orthopedic braces to patients. Id.
Once interested patients responded, the marketers
would send prefilled prescription forms to their
physicians, who determined whether to sign and
return them. /d. at 496-97. Based on this marketing
scheme, the government charged the defendant with
four counts under the Anti-Kickback Statute, and the
jury found him guilty. /d. at 497.

The Seventh Circuit reversed, holding there was
no evidence that the defendant’s payments were
“made for ‘referring’ patients within the meaning of
the statute.” J[Id. at 496. That was because the
payments’ recipients were “neither physicians in a
position to refer their patients nor other
decisionmakers in positions to ‘leverage fluid,
informal power and influence’ over healthcare
decisions.” Id. (citation omitted).

As the Seventh Circuit elaborated, to constitute
a prohibited kickback, “a payor must act with the
intent to induce referrals from the payee.” Id. at 500.
The court recognized that payments to entities or
individuals aside from physicians might qualify if the
recipients were able to “take advantage of their
existing relationships with patients or other health
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care providers,” “leveragel[] fluid, informal power and
influence over healthcare decisions,” and thus
effectively steer referrals. Id. at 500-01 (internal
quotation marks and citation omitted). But, the
Seventh Circuit concluded, “payments for aggressive
advertising efforts” were insufficient to sustain a
kickback conviction, as the marketers “were not even
positioned to . . . exert such influence over the doctors
prescribing care.” Id. at 501-02.

The Seventh Circuit’s holding directly
contradicts the Ninth Circuit’s determination that
payments to “marketing intermediaries who interface
with those who do the referrals”—and not to the
referrers themselves—may constitute kickbacks.
App. 9a. In this case, just as in Sorensen, there is “no
evidence that anyone whom [Schenal] paid had any
special relationship with or influence over patients’
physicians,” who made their own independent
decisions. Sorenson, 134 F.4th at 503; see 5-ER-1449—
6-ER-1451. And while the marketers Schena paid did,
of course, attempt to “influence” the prescribing
physicians through their (allegedly misleading)
advertising, that did not put these marketers in a
“position[]” to actually dictate referrals. Sorenson,
134 F.4th at 502. After all, “aggressive advertising
efforts are not equivalent to unlawful referrals of
patients.” Id. at 504.

B. The Fifth Circuit Has Likewise Held That
Kickbacks Must Be Intended To Induce The
Payee To Make Referrals

The Fifth Circuit has also rejected kickback
theories based on mere marketing. First, in Miles, the
court reversed Anti-Kickback Statute convictions
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premised on the defendant’s payments to a public
relations firm that solicited referrals from physicians
for the defendants’ home health care services. 360
F.3d at 479. While the defendants paid the public
relations firm a commission for each patient that
ultimately became a client due to the firm’s efforts,
“[tlhere was no evidence that [the firm] had any
authority to act on behalf of a physician in selecting
the particular home health care provider.” Id. at 480.
The Fifth Circuit held that such payments could not
constitute prohibited kickbacks, which must be “an
inducement to the payee . . . to refer an individual.”
Id. at 479-80 (emphasis added). Because these
commissions “were not made to the relevant
decisionmaker as an inducement or kickback for
sending patients” to the defendants, they did not
violate the statute. /d.

The Ninth Circuit asserted that the Fifth Circuit
had since limited AMiles in Shoemaker, which the
Ninth Circuit cited for the proposition that improper
advertising might somehow violate the anti-kickback
statutes. See App. 15a-16a. In Shoemaker, however,
the payments in question were made to the chairman
of a hospital, who was able to use his position of
authority to ensure referrals to the nurse-staffing
business that paid him. 746 F.3d at 617.
Distinguishing Miles, the Shoemaker court held it
was enough that these payments were made to an
individual who could “exploit his personal access” and
“ensure that [the hospital] favored [the defendant’s]
company when it chose nursing services.” /Id. at 629.

While the Fifth Circuit stated that payments to
an individual who “unduly influences or acts on behalf
of the purchaser” could constitute kickbacks, it used
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that language in describing who might make a
referral within the meaning of the statute (id. at 628,
alterations and internal quotation marks omitted)—
and not, as the Ninth Circuit believed, in delineating
conduct that could violate the statute where payments
are not made to someone positioned to make referrals.
See App. 16a-17a. To the contrary, as the Fifth
Circuit held, the key distinction drawn in Miles was
“between a payer’s intent to induce ‘referrals,” which
1s illegal, and the intent to compensate advertisers,
which 1s permissible.” Shoemaker, 746 F.3d at 628.

In any event, if Shoemaker created any
uncertainty in this regard, the Fifth Circuit
subsequently eliminated it in United States v.
Marchetti, 96 F.4th 818 (5th Cir. 2024). There, the
court confronted two separate sets of payment
arrangements from the defendants’ lab-testing
service: one in which the defendants compensated a
distributor that solicited business from physicians,
and a second in which the compensated distributor
was able to dictate where referrals were made. Id. at
821-22, 827. The second scheme, the court held, could
support a conviction because the distributor was “the
relevant decision maker” and was “being compensated
per referral.” Id. at 827.

But the Fifth Circuit made clear that the first set
of payments did not constitute an unlawful kickback
scheme. Id. at 826-27. As the court explained, that
was because the government had failed to present
evidence that the defendants “intended ‘improperly
[to] influence[]’ those who make healthcare decisions
on behalf of patients.” Id at 827 (alterations in
original; quoting Miles, 360 F.3d at 481). While the

government had presented ample evidence of



25

“undoubtedly questionable dealings to backstab co-
workers and cover up the structure of payments”
(id)—what the Ninth Circuit might term “wrongful”
conduct (App. 17a)—the government had not
established a sufficient connection between the
payments and the “relevant decisionmakers.”
Marchetti, 96 F.4th at 827. Instead, the government
relied on evidence that the compensated distributor
“had relationships with, access to, and influence over
doctors.” Id. (internal quotation marks omitted). The
Fifth Circuit rejected the proposition that this sort of
relationship to the actual referrer could suffice, as it
would lead to the “counterintuitive outcome” that
payments to an “advertising agency . . . that hires

marketers with experience in the industry” would be
prohibited. 7d.

The same holds true here. Schena, as the Ninth
Circuit emphasized, made payments to marketers
who could and did attempt to “influence” the doctors
who made referrals. See App. 17a. But because these
payments were not made to the “relevant
decisionmakers,” they could not have been kickbacks
intended to induce referrals—as the Fifth Circuit
correctly recognized. Marchetti, 96 F.4th at 827.4

4 Joining the Fifth and Seventh Circuits, the Sixth Circuit has
also  held—albeit in an  unpublished opinion—that
“remuneration cannot induce a referral unless it is directed
towards a person with the power to make referrals,” rejecting an
alleged Anti-Kickback Statute violation that did not satisfy this
critical requirement. Jones-McNamara v. Holzer Health Sys.,
630 F. App’x 394, 403 (6th Cir. 2015) (citing, inter alia, OIG
Supplemental Compliance Program Guidance for Hospitals, 70
Fed. Reg. 4858, 4864 (Jan. 31, 2005)).
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C. The First And Eleventh Circuits Have Also
Adopted Narrower Interpretations Of Anti-
Kickback Prohibitions

Aside from this square conflict with Fifth and
Seventh Circuit precedent, the Ninth Circuit’s
decision also creates significant tension with decisions
from the First and Eleventh Circuits. In United
States v. Vernon, the Eleventh Circuit recognized
that, to prove an illegal kickback, the government
must show that the defendant “paid money, directly
or indirectly, to [another party] to induce her to refer
individuals” to the payor. 723 F.3d 1234, 1253 (11th
Cir. 2013). The court held this standard was satisfied
in Vernon because the “payments were made to the
relevant decisionmaker, . . . as she had her own
personal and existing relationships with her clients
and decided where to fill her clients’ prescriptions.”
1d. at 1255; see also United States v. Young, 108 F.4th
1307, 1318-19 (11th Cir. 2024) (holding that
defendant paid illegal kickbacks because the recipient
was a “relevant decisionmaker” and “in a position to
ensure that ... prescriptions were sent” to a particular
service provider). Similarly, in Guilfoile v. Shields,
the First Circuit held that the payments at issue had
“the hallmarks of a kickback scheme” prohibited by
the Anti-Kickback Statute because they were made to
a hospital consultant who could steer the hospitals’
contracts to the payor. 913 F.3d 178, 183-84, 192 (1st
Cir. 2019). The Ninth Circuit’s holding that
prohibited payments need not actually be made to the
relevant decisionmakers in charge of such referrals
departs from these circuits’ straightforward
understanding of federal anti-kickback provisions.
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III. THIS CASE PRESENTS A CLEAN VEHICLE
FOR RESOLVING THIS IMPORTANT
QUESTION

This Court’s intervention is needed to provide
participants in the health care industry with the
clarity to which they are entitled. Health care costs
are an ever growing percentage of the U.S. economy,
expected to exceed $6 trillion in just a few short years.
See Chinelo Diké-Minor, The Untold Story of the
United States’ Anti-Kickback Laws, 20 Rutgers J. L.
& Pub. Pol’y 103, 159 (2023) (citing NHE Fact Sheet,
Ctrs. for Medicare & Medicaid Servs. (Feb. 17, 2023)°).
It is difficult to imagine an industry for which such
clarification might be more necessary.

This case provides an ideal vehicle for providing
it. Schena repeatedly maintained in both the district
court and the court of appeals that his prosecution
here exceeded any permissible understanding of
EKRA’s scope. See 10-ER-2728-29; App. 6a, 8a; App.
47a-50a. Both courts rejected that contention, holding
that payments need not go to physicians or other
entities capable of making referrals to violate EKRA.
App. 9a; App. 50a-56a. There is no procedural barrier
to this Court now granting certiorari and restoring
Congress’s determination of what constitutes a
kickback: namely, remuneration paid for the
recipient’s referral.

Shttps://www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/NHE-Fact-Sheet)
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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