No. 25-429
In the Supreme Court of the United States

ToDD BLANCHE, ACTING ATTORNEY GENERAL,
PETITIONER

.

MUK CHOI LAU

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

REPLY BRIEF FOR THE PETITIONER

D. JOHN SAUER
Solicitor General
Counsel of Record
Department of Justice
Washington, D.C. 20530-0001
SupremeCtBriefs@usdoj.gov
(202) 514-2217




TABLE OF CONTENTS
Page

A. The government proved by clear and convincing
evidence in respondent’s removal proceedings that he
was seeking an admission and was inadmissible.................. 4
1. The government needed to prove—and did
prove—by clear and convincing evidence that, as of
his removal proceedings, respondent was seeking
AN AAMISSION ..ueurreeiecieteieeeeteeeesteter et seeteseaesenees 5
2. Even if the government had to prove that
respondent was seeking an admission at the time
of his entry, it did so with clear and convincing

EVIAEIICE ..uvvenreeerereieretsienteresteresteseseesestesesessessssessssesessenenns 9
B. The consequences of respondent’s position confirm
that Congress did not prescribe that position.................... 18

TABLE OF AUTHORITIES

Cases:
Barton v. Barr, 590 U.S. 222 (2020)....cccceeereererrerrereereerenrennens 16
Blackledge v. Perry, 417 U.S. 21 (1974)..ucceeeeeereeeeeereceerennne 8
Doe v. Attorney General, 659 F.3d 266 (3d Cir. 2011)........ 12
Herndndez v. Mesa, 589 U.S. 93 (2020).......coocvevveevreereerrnennns 21
Judulang v. Holder, 565 U.S. 42 (2011) ...cccevreveereecrrerenene 20

K-,Inre,9 1. & N. Dec. 143 (Att’y Gen. 1961),
complaint dismissed sub nom. Klapholz v. Esperdy,
201 F'. Supp. 294 (S.D.N.Y. 1961), aff’d, 302 F.2d
928 (2d Cir.) (per curiam), cert. denied, 371 U.S.

891 (1962) vttt esseneane 19, 21
Kaplan v. Tod, 267 U.S. 228 (1925) ....ceveerevereereceererrrnnns 7,9,19
Leng May Ma v. Barber, 357 U.S. 185 (1958) .......cccuue... 9,21
Munoz v. Holder, 755 F.3d 366 (5th Cir. 2014) ..........c........ 21
Noem v. Doe, 145 S. Ct. 1524 (2025) ...covevveereerereereerrerenenns 21
Poulos v. New Hampshire, 345 U.S. 395 (1953)....cccccevvrvenene 8
R-,Inre,31. & N. Dec. 45 (B.ILA. 1947) .. 19

D



II

Cases—Continued: Page
Rivens, In re, 25 1. & N. Dec. 623 (B.I.A. 2011)............ 12,13
SECv. Chenery Corp., 332 U.S. 194 (1947)..ccueceeeveereerenene 15
United States v. Sing Tuck, 194 U.S. 161 (1904)................. 20
Valenzuela-Felix, In re, 26 1. & N. Dec. 53

(B.ILAL 2012).ccuieeieiieceeeereseerceereeeseesessesessesnesessessensens 3,13
Vartelas v. Holder, 566 U.S. 257 (2012)....cceerervevreervervennenne 14
Wilkinson v. Garland, 601 U.S. 209 (2024) ....cccevvevverreereennene 6

Statutes and regulations:

Immigration and Nationality Act, ch. 477,

66 Stat. 163, as amended (8 U.S.C. 1101 et s€q.) ..ccecvverurnee 1
8 U.S.C. 1101(A)(IB)(A) cuerererrrererererereererererereeseseseesesssasesens 8
8 U.S.C. 1101(a)(A3)(B) cuueueuruererererereeererereeeeeeeeeenenens 7
8 U.S.C. 1101(a)(13)(C) cevererererrrererenennen 2,4,14,17,19, 22
8 U.S.C. 1101(a)(A3)(C)A)~(VD) errrrrrrrrrrerrrrrrrerrrererererenraennne 20
8 U.S.C. 1101(a)(13)(C)(V) servrrerererrrrerereerrrrerenenenns 1,4,9,16
8 ULS.C. 1182()(2) wveveveuerererererererererenenereeeeeseeeeeeeenens 1
8 U.S.C. 1182(2)(2)(A) ceeveuerrrerrrerrrerrrererererererersaeseresssesesenens 17
8 U.S.C. 1182(a)(2)(D).eceeerreerrrerrerrreerriereiereeeeeereeeaeeaeaenns 17
8 U.S.C. 1182(a)(2)(H) wevevevrrerrrerrrerrrererererersrersrerersessesesennns 17
8 U.S.C. 1182(A)(5)(A).eeuerrrrrereerrrrrrereernrnenas 2,4,6,7,9,18
8 ULS.C. 12290.....cucuiieieieieeeeiseeeeeeeeese e sesssssesesens 5
8 U.S.C. 12292(2)(3) .evevererrrrrrerererrrrrreeesseresessssssesesessssssenes 14
8 U.S.C. 1229a(C)(1)(A) cuvvrrrrrrrrrrrrerrrrrrrerrrersrersrensaenesennns 3,11
8 U.S.C. 1229a(C)(1)-(T).ueerrrererererrrrrreererrerereesssseresessssssens 10
8 ULS.C. 12298(C)(2)..cveurvrrrrrrerrrrrrrrrrrersnersrsrsresssesssssssesssennns 21
8 ULS.C. 12292(C)(B).eevererrrrrrerererererrrreesessssesesesassesesesssssseses 21
8 U.S.C. 1229D(A)(1) .vrvrvrrrrrrerrrerrrrrrrerrnererersnensaessrssssesssenens 16
8 U.S.C. 1252(2)(2)(B)(A1) cveveverererrrrrreererrerereesssseseesessesenenes 6
8 U.S.C. 1252(2)(2)(D)..eevereerrrernerrrereeereeeneeseeseessesesenens 6

ULS.C. 1827 17



III

Regulations—Continued: Page
8 C.F.R.:
SeCtion 235.1(D) coveveverererereeeeinerreieestereseeesteseseesessesesenens 11
SeCtion 235.1(F)(1) weveeeeeeeeeeeeeeeeeeeeeeseeeseeeseeseeeseeseessees 11
Section 235.1(£)(1)(1) veerrrererrerererererererreseeeseeeseeessseseesenes 11
Miscellaneous:

5 Charles Gordon et al., Immigration Law and
Procedure (Lexis 2026) .....ouveveeeeeereeereesreesreesseeseesseesseesees 19

Antonin Scalia and Bryan A. Garner, Reading Law
(2012) oo nes 19



In the Supreme Court of the United States

No. 25-429

ToDD BLANCHE, ACTING ATTORNEY GENERAL,
PETITIONER

.

Muk CHOI LAU

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

REPLY BRIEF FOR THE PETITIONER

The Immigration and Nationality Act (INA), ch. 477,
66 Stat. 163, as amended (8 U.S.C. 1101 et seq.), pro-
vides that although a lawful permanent resident (LPR)
arriving in the United States at a port of entry and un-
dergoing inspection generally need not establish his ad-
missibility, an LPR may be regarded as seeking an ad-
mission if, among other possibilities, he “has committed
an offense identified in section 1182(a)(2).” 8 U.S.C.
1101(a)(13)(C)(v). Respondent agrees that when he ar-
rived in the United States in June 2012, he in fact had
already committed a New Jersey counterfeiting offense
that, as the case comes to this Court, is taken to be an
offense identified in Section 1182(a)(2). Respondent
was thus properly charged with a ground of inadmissi-
bility in his removal proceedings.

oy
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Respondent nevertheless maintains that his removal
order should be vacated because immigration officers in
the Department of Homeland Security (DHS) whom he
encountered at the airport in June 2012 did not them-
selves possess clear and convincing evidence that he
had committed that counterfeiting offense. Yet re-
spondent identifies nothing in the INA’s text, historical
practice, or this Court’s cases imposing such an eviden-
tiary requirement on officers at the border.

Respondent instead attempts to cobble together an
at-the-border evidentiary requirement by shifting his
focus to the separate question whether he was properly
paroled into the United States for a deferred inspection
and prosecution. The thrust of respondent’s argument
is as follows: (1) because DHS may parole only an “alien
applying for admission to the United States,” 8 U.S.C.
1182(d)(5)(A), immigration officers at the border must
determine whether an LPR is “seeking an admission”
under 8 U.S.C. 1101(a)(13)(C) before granting parole;
(2) those officers must possess clear and convincing ev-
idence to treat the LPR as seeking an admission; and
(3) if the officers lack such evidence and nevertheless
grant parole, then the parole is deemed to have been an
unintentional decision to grant admission into the
United States, thereby precluding a subsequent re-
moval on any ground of inadmissibility.

Respondent devotes most of his brief to the first
step, but that is not in dispute here. Before paroling
respondent, immigration officers did determine that he
was seeking an admission—just not with the level of
proof that respondent urges in step two. The requisite
level of proof is the crux of the dispute in this case. Yet
respondent barely makes any attempt to establish that
the INA imposes a clear-and-convincing evidentiary re-
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quirement at the border. Rather than provide a rea-
soned basis for that supposed requirement, respondent
simply asserts—repeatedly and without elaboration—
that the Board of Immigration Appeals has adopted
such a requirement, and that the government has ac-
cepted that holding for purposes of this case. See Resp.
Br. 5,9, 15, 18, 44, 45. That is wrong twice over.

The Board has expressly rejected any at-the-border
evidentiary requirement, holding instead that DHS
must “establish by clear and convincing evidence at the
time of the removal hearing that a returning [LPR]” is
seeking an admission. In re Valenzuela-Felix, 26 1. & N.
Dec. 53, 64 (2012). And for purposes of this case, the
government accepts only the proposition “that in re-
moval proceedings, the government bears the burden
to establish by clear and convincing evidence that an
LPR is seeking an admission into the United States.”
Gov’t Br. 16 (emphasis added). Respondent’s unrea-
soned attempt to shift that evidentiary requirement, as
through sleight-of-hand, from the removal proceedings
to the border is akin to shifting the beyond-a-reasonable-
doubt requirement from a criminal trial to the arrest or
indictment.

Imposing an evidentiary requirement on immigra-
tion officers at the border makes no practical sense. Ev-
identiary burdens are appropriate in adversarial pro-
ceedings before a decisionmaker like an immigration
judge, not at the border where non-lawyer immigration
officers process hundreds or thousands of arriving al-
iens each day. Respondent’s position also contradicts
the INA’s directive that the immigration judge’s deci-
sion be based “only on the evidence produced at the [re-
moval] hearing,” 8 U.S.C. 1229a(c)(1)(A), without any
further limitation to evidence that immigration officers
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at the border possessed. And the INA makes clear that
an arriving LPR is seeking an admission if he in fact
“has committed an offense identified in section
1182(a)(2),” 8 U.S.C. 1101(a)(13)(C)(v)—not just when
“Immigration officers have clear and convincing evi-
dence that the LPR has committed” such an offense, as
respondent would effectively rewrite the statute to say.

Respondent’s inability to establish his at-the-border
evidentiary rule dooms his case. Assuming the govern-
ment had to show that respondent was seeking an ad-
mission in June 2012, it indisputably proved that histor-
ical fact in respondent’s removal proceedings by provid-
ing clear and convincing evidence that respondent com-
mitted his counterfeiting offense in March 2012. See
J.A. 7. Because respondent was in fact seeking an ad-
mission in June 2012, he was properly paroled and thus
properly charged with inadmissibility rather than de-
portability. That is enough to decide this case.

That said, respondent’s argument suffers from addi-
tional flaws that provide independent bases to reverse
the decision below. Respondent’s argument hinges on
his contention that DHS lacked authority to parole him,
but DHS’s parole decision is judicially unreviewable.
Respondent observes that questions of law are review-
able, but the relevant point here is the fact that re-
spondent was paroled—regardless of whether DHS was
correct to grant that parole. Nor may respondent’s en-
try be deemed to have been an unwitting admission into
the United States. Congress has twice emphasized that
parole is not to be regarded as an admission, see
8 U.S.C. 1101(a)(13)(C), 1182(d)(5)(A), and respondent
provides no basis for a federal court to defy that re-
peated congressional command. See Gov’t Br. 26-29.
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A. The Government Proved By Clear And Convincing
Evidence In Respondent’s Removal Proceedings That
He Was Seeking An Admission And Was Inadmissible

The court of appeals erred in setting aside respond-
ent’s final order of removal for two independent rea-
sons. First, because respondent was in fact paroled at
the port of entry for a deferred inspection and for erim-
inal prosecution, he was deemed to be still at the airport
awaiting an inspection when his removal proceedings
commenced. Accordingly, the relevant question for the
immigration judge was whether respondent was seek-
ing an admission as of those proceedings. Gov’t Br. 23-
29. Second, even if the relevant question were, as re-
spondent contends, whether he was correctly paroled in
the first place, the government proved by clear and con-
vineing (indeed, conclusive) evidence that respondent
had, in fact, already committed his disqualifying offense
when he arrived in the United States in June 2012, and
thus was both seeking an admission and properly pa-
roled. Id. at 29-36. Either is a sufficient ground to re-
verse.

1. The government needed to prove—and did prove—by
clear and convincing evidence that, as of his removal
proceedings, respondent was seeking an admission

The time for assessing whether respondent was
seeking an admission was as of his removal proceedings.
The INA frames the relevant inquiries in the present
tense, which therefore directs the immigration judge to
make determinations based on the facts available in the
removal proceedings. Gov’t Br. 16. Respondent else-
where relies on verb tenses (Br. 23-24), but he has no
answer to the use of the present tense in Section 1229a,
which governs removal proceedings. And here, because
respondent was paroled as of his removal proceedings,
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he was to be treated in those proceedings as if he were
still at the airport awaiting inspection. Accordingly, the
government needed to establish—and did establish—
that respondent had committed his counterfeiting of-
fense as of the removal proceedings. Gov’t Br. 23-29.
Respondent’s contrary argument is that DHS lacked
authority to parole him, and so his parole should be
treated as if it were an admission. But the parole deci-
sion is judicially unreviewable, and in any event a court
may not treat even an incorrect parole as an admission.

a. The INA provides that “[n]Jotwithstanding any
other provision of law (statutory or nonstatutory), * * *
no court shall have jurisdiction to review” any “decision
or action” that is “in the discretion of the” Secretary,
except with respect to “constitutional claims or ques-
tions of law,” “regardless of whether” the decision “is
made in removal proceedings.” 8 U.S.C. 1252(a)(2)(B)(ii)
and (D). Granting (or terminating) an alien’s parole is
a decision or action in the Secretary’s discretion.
8 U.S.C. 1182(d)(5)(A). It follows that an alien may not
use a challenge to a removal order to mount a collateral
attack on an antecedent parole decision. Gov’'t Br. 24-
25.

Respondent accuses (Br. 33-37) the government of
overlooking this Court’s decision in Wilkinson v. Gar-
land, 601 U.S. 209 (2024). But Wilkinson simply reiter-
ates the rule above: Questions of law (which, in this con-
text, include mixed questions of law and fact) are judi-
cially reviewable in a petition for review, but discretion-
ary decisions are not. See id. at 225 & n.4. Respondent
contends (Br. 35-36) that he is challenging an underly-
ing question of law, namely, whether he was eligible for
parole in the first place. But from the immigration
judge’s perspective, the salient point was the fact that
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respondent had been paroled (and thus had not been ad-
mitted). See Gov’'t Br. 26-29. As we have pointed out,
the Board lacks authority to question DHS’s antecedent
parole decision (including the legal basis for it). Id. at
25. Respondent does not contend otherwise; yet he does
not explain how a court of appeals could reverse the
Board’s decision on a ground that the Board itself lacks
authority to address.

b. Even if parole decisions were reviewable in re-
moval proceedings, and even if respondent’s parole
were unauthorized, that would not mean that his parole
should be treated as a decision to admit him into the
United States. Gov’t Br. 26-28. Congress twice empha-
sized that “parole * * * shall not be regarded as an ad-
mission,” 8 U.S.C. 1182(d)(5)(A), and that an “alien who
is paroled * ** gshall not be considered to have been
admitted,” 8 U.S.C. 1101(a)(13)(B). Those prohibitions
apply to any “alien who is paroled,” not just those who
are correctly paroled.

Respondent in effect urges this Court to adopt a kind
of legal fiction: If DHS lacked authority to parole re-
spondent at the border, his entry must be deemed to
have been an unintended decision to admit him. See
Resp. Br. 31, 39. But one could just as readily adopt the
opposite legal fiction: If the parole was unauthorized,
then respondent’s entry reflected his own unintended
evasion of inspection at the border. Respondent sup-
plies no principled basis to favor his preferred fiction
over that one, which more closely reflects the tradi-
tional legal fiction that a paroled alien is still at the bor-
der. See, e.g., Kaplan v. Tod, 267 U.S. 228, 230 (1925).
If anything, Congress’s repeated admonition that a pa-
role is not an admission counsels strongly against re-
spondent’s approach, which is also inconsistent with



8

Congress’s definition of “admission” as “the lawful en-
try of the alien into the United States after inspection
and authorization by an immigration officer.” 8 U.S.C.
1101(a)(13)(A) (emphasis added). Even respondent
does not suggest that immigration officers at the air-
port actually completed their inspection of him in June
2012 or authorized his admission at any point.

Nor is it an answer to repeat (Resp. Br. 19-20, 37-39)
the truism that agencies like DHS have only the author-
ities that Congress has granted them. Even assuming
that DHS lacked the authority to parole respondent, re-
spondent nevertheless was in fact paroled—just as a
wrongly convicted defendant has in fact been convicted.
See Gov’t Br. 26-28. Respondent objects (Br. 39) to that
analogy on the ground that courts have the authority to
enter judgments that rest on legal error, whereas agen-
cies do not. The premise is questionable, cf., e.g., Black-
ledge v. Perry, 417 U.S. 21, 30 (1974) (a double-jeopardy
claim goes “to the very power of the State to bring the
defendant into court”), but in any event respondent
misses the point. Agency action likewise can establish
real-world consequences even if legally erroneous. If
an agency, say, incorrectly grants a regulated party a
license, the party has in fact been licensed, even if un-
lawfully. And if an agency incorrectly denies the issu-
ance of a license, the party cannot act as if the license
has been issued simply because he believes that it
should have been issued. Cf. Poulos v. New Hamp-
shire, 345 U.S. 395, 409-414 (1953) (upholding conviction
for conducting services in a public park without a li-
cense even where the license was unconstitutionally
withheld).

Here, respondent was in fact paroled (correctly or
not), and the effect of that parole was to pause his in-
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spection and maintain his status as if he were still stand-
ing at the border. Kaplan, 267 U.S. at 230; see Leng
May Ma v. Barber, 357 U.S. 185, 190 (1958) (parole does
not “affect an alien’s status”). Even if respondent be-
lieves that immigration officers at the airport should
have admitted him, he is not entitled to be treated as if
he had in fact been admitted (which is what he seeks).
Perhaps respondent might have had a point if the rec-
ord were unclear whether his entry was pursuant to a
parole or an admission; in that case, perhaps a court
could consider the legality of each possibility in presum-
ing that—as a factual matter—the agency chose the
lawful alternative. But no such ambiguity exists here.
The record is unequivocal that respondent was in fact
paroled, not admitted. See Gov’t Br. 26-27. As respond-
ent has acknowledged in his filings, “I was paroled into
the United States on June [1]5, 2012 on deferred inspec-
tion.” Administrative Record (A.R.) 236 (application for
waiver of inadmissibility); see, e.g., A.R. 11 (motion to
terminate); A.R. 28 (brief before the Board).

2. FEven if the government had to prove that respondent
was seeking an admission at the time of his entry, it
did so with clear and convincing evidence

In any event, even assuming for argument’s sake
that the Secretary’s discretionary decision to parole re-
spondent is judicially reviewable and that an incorrectly
paroled LPR should be deemed to have been admitted,
the removal order still must be sustained. When re-
spondent arrived at the airport in June 2012, he had al-
ready committed his New Jersey counterfeiting of-
fense, and therefore was seeking an admission under
Section 1101(a)(13)(C)(v) and was properly paroled un-
der Section 1182(d)(5)(A). Respondent does not dispute
that he had already committed the offense at that point.
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And the government proved in his removal proceedings
by clear and convincing evidence that he had committed
the offense. See J.A. 7-10, 24; A.R. 283-292. Yet re-
spondent still insists that he was improperly paroled.
That contention lacks merit.

a. Respondent contends that his parole was unau-
thorized because DHS immigration officers who in-
spected him at the airport in June 2012 did not them-
selves, in that moment, possess clear and convineing ev-
idence that respondent had committed the counterfeit-
ing offense in March 2012.* But respondent identifies
nothing in the INA’s text establishing a burden of proof
that immigration officers at the border must satisfy
when assessing whether an arriving LPR is seeking an
admission—much less any statutory text imposing a
clear-and-convincing standard.

That statutory silence contrasts with the INA provi-
sions addressing burdens of proof in removal proceed-
ings. 8 U.S.C. 1229a(c)(1)-(7); see Gov’'t Br. 29-33. Such
proceedings are the adversarial setting in which the
question whether an LPR is (or was) seeking an admis-

* Consistent with the opinions of the Second Circuit, the Board,
and the immigration judge, Pet. App. 4a, 17a, 28a, our opening brief
stated that respondent arrived at John F. Kennedy International
Airport (JFK) in June 2012. We now believe that was mistaken.
Although several record documents, including respondent’s own ap-
plication for a waiver of inadmissibility, state that respondent ar-
rived at JFK, e.g., A.R. 234; J.A. 4, 26, other record documents indi-
cate that respondent arrived at Newark Liberty International Air-
port, e.g., J.A. 6 (I-94 showing entry at port “4601,” which is New-
ark); J.A. 13, 18 (sworn statement taken at “Newark Liberty Inter-
national Airport”). After a review of the entire record, we have con-
cluded that respondent in fact arrived at Newark. We regret any
confusion. Even so, the location of the port of entry is immaterial to
the legal issues in this case.
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sion is litigated and resolved by a factfinder—the immi-
gration judge in the first instance, the Board on appeal,
and a court of appeals on a petition for review. Indeed,
the INA’s explicit directive that the immigration
judge’s decision be based “only on the evidence pro-
duced at the [removal] hearing” is inconsistent with re-
spondent’s suggestion that the directive be further lim-
ited to whatever evidence immigration officers pos-
sessed when they encountered the LPR at the border.
8 U.S.C. 1229a(c)(1)(A). Respondent characterizes (Br.
42) that provision as merely prohibiting “extra-record
evidence.” But that misses the point. Given that Con-
gress was limiting the evidence that the immigration
judge could consider, it notably did not include respond-
ent’s further limitation—even though it has imposed
such limitations in other statutes. See Gov’t Br. 30 (list-
ing examples).

The relevant regulations, for their part, do not di-
rectly address the issue. To the extent they explain
what DHS officers must find at the border, they repeat-
edly state that arriving individuals must establish “to
the satisfaction” of the inspecting officer whatever facts
are relevant to determining the person’s status. See,
e.g., 8 C.F.R. 235.1(b) (“A person claiming U.S. citizen-
ship must establish that fact to the examining officer’s
satisfaction.”); 8 C.F.R. 235.1(f)(1) (“Each alien seeking
admission at a United States port-of-entry * * * must
establish to the satisfaction of the inspecting officer that
the alien is not subject to removal.”); 8 C.F.R.
235.1(f)(1)(i) (“A person claiming to have been lawfully
admitted for permanent residence must establish that
fact to the satisfaction of the inspecting officer.”). Re-
quiring the arriving individual to establish facts “to the
satisfaction of the inspecting officer” is a far cry from
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requiring the officer to establish facts by clear and con-
vincing evidence to a nonexistent decisionmaker.

b. Respondent repeatedly emphasizes that the INA
imposes a “sequencing” requirement, Resp. Br. 25, 43
(quoting Pet. App. 14a), under which DHS immigration
officers at the airport must “assess” whether an LPR is
seeking an admission before granting parole, id. at 4-5,
7, 14-15, 17-23, 26-27, 29, 33-35, 42, 46-48. Nobody has
contended otherwise. The problem with respondent’s
argument is that nothing in the INA imposes an eviden-
tiary burden on immigration officers making that as-
sessment. Respondent provides no explanation for his
1pse dixit that the assessment must be made with clear
and convincing evidence—as opposed to being made to
the immigration officer’s “satisfaction,” as the regula-
tions provide with respect to other assessments, or even
with “probable cause,” as the Third Circuit holds, Doe
v. Attorney General, 659 F.3d 266, 272 (2011).

Instead, respondent attempts to bridge that logical
gap by repeatedly suggesting (Br. 5, 9, 15, 18, 44, 45)
that the Board has adopted a clear-and-convincing evi-
dentiary standard that should apply at the border, and
that the government accepts that standard for purposes
of this case. That is doubly wrong. The government
accepts only the proposition “that in removal proceed-
1ngs, the government bears the burden to establish by
clear and convincing evidence that an LPR is seeking
an admission into the United States.” Gov’t Br. 16 (em-
phasis added); see Cert. Reply 11 (“The government is
not challenging” Board precedent “requiring [proof ] by
clear and convincing evidence 1n removal proceedings
that an LPR is seeking admission.”) (emphasis added).

That is consistent with what the Board has decided.
In In re Rivens, 25 1. & N. Dec. 623 (2011), the Board
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held that “DHS bears the burden of proving by clear
and convincing evidence that a returning lawful perma-
nent resident is to be regarded as seeking an admis-
sion.” Id. at 625. Because Rivens was decided in the
context of removal proceedings, the Board did not ex-
plicitly say (perhaps because it was obvious) that the
burden it described applied in removal proceedings.
And if there were any lingering doubt, the Board re-
moved it in Valenzuela-Felix, which made clear that
the burden applies “at the time of the removal hearing.”
26 I. & N. Dec. at 64. The Board expressly rejected the
requirement, pressed here by respondent, that “DHS
possess evidence meeting the ultimate ‘clear and con-
vincing evidence’ standard of proof at the time of the
lawful permanent resident’s arrival at the port of en-
try.” Ibid. (citation omitted). Respondent thus errs in
claiming that “[1]Jongstanding agency precedent that the
government expressly accepts” supports his position.
Resp. Br. 15; see id. at 44.

Respondent’s reliance on the government’s ac-
ceptance of Rivens and Valenzuela-Felix is tantamount
to leveraging a government concession that the beyond-
a-reasonable-doubt standard applies to criminal pro-
ceedings into a requirement that prosecutors prove that
they possessed such evidence at the time they sought
the indictment. Whatever standard applies in removal
proceedings says nothing about what immigration offic-
ers must know or possess at the border. Respondent’s
entire argument hinges on the mistaken proposition
that, because DHS officers needed to decide at the bor-
der whether he was seeking an admission, that decision
must have been made by clear and convincing evidence.
That conflates what DHS lawyers must prove to an im-
migration judge in removal proceedings with what non-
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lawyer immigration officers must determine when in-
specting an arriving LPR.

c. Imposing a clear-and-convincing evidentiary bur-
den on immigration officers at the border does not make
practical sense. Evidentiary burdens are associated
with adversarial proceedings before a neutral deci-
sionmaker. Immigration officers are not lawyers, nei-
ther are the aliens, and there is no factfinder at the bor-
der who can evaluate whether the parties have satisfied
their respective burdens of proof. Immigration officers
do not, in short, “call into session a piepowder court.”
Vartelas v. Holder, 566 U.S. 257, 275 (2012). Holding
such minitrials would be inconsistent with Congress’s
general designation of removal proceedings as “the sole
and exclusive procedure for determining” an alien’s ad-
missibility or deportability. 8 U.S.C. 1229a(a)(3). Re-
spondent contends (Br. 47-48) that officers will not ac-
tually conduect such minitrials under his rule because
they will just stop attempting to determine whether
every arriving LPR is seeking an admission under Sec-
tion 1101(a)(13)(C) and simply admit more LPRs in-
stead. A theory that would as a practical matter cause
officers to stop enforcing the INA has little to recom-
mend it.

Limiting the government in removal proceedings to
the evidence that immigration officers possessed at the
border would also be inconsistent with the way normal
adversarial proceedings unfold, in which litigants prove
facts about the state of the world at a certain time using
later-developed evidence—such as when a criminal de-
fendant proves insanity with a later-in-time expert re-
port. See Gov’t Br. 30-31. Respondent resists (Br. 43)
that analogy on the question-begging ground that “a
criminal defendant pleading insanity doesn’t need to
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prove anything to anyone at the time he’s committing a
crime.” Precisely. The INA likewise does not require
immigration officers to prove anything to anyone at the
border; instead, DHS must prove historical facts (such
as the past commission of a crime) in removal proceed-
ings, and nothing in the INA limits DHS to the evidence
that immigration officers had in hand at the moment
they encountered the alien at the border. Just as the
Department of Justice may prove, in a criminal trial, a
defendant’s past commission of an offense by using evi-
dence developed after the arrest or indictment, so too
may DHS prove, in removal proceedings, an LPR’s past
commission of an offense using evidence developed af-
ter the encounter.

d. Respondent briefly invokes (Br. 43) the principle
that “an agency cannot justify its decision after the
fact.” That principle of administrative law reflects the
rule “that a reviewing court, in dealing with a determi-
nation or judgment which an administrative agency
alone is authorized to make, must judge the propriety
of such action solely by the grounds invoked by the
agency.” SEC v. Chenery Corp., 332 U.S. 194, 196
(1947). But a temporary grant of parole is not a review-
able final agency action, and removal proceedings are
administrative proceedings. Respondent provides no
basis to create a supercharged Chenery doctrine that
would limit an agency’s ability to present evidence in an
administrative proceeding itself. That the Court in
Chenery upheld an agency action after the agency pro-
vided new reasons on a remand belies respondent’s sug-
gestion. Ibid.

e. Respondent spends many pages (Br. 14-15, 26-30,
46-48) recounting that immigration officers at the bor-
der have long reviewed arriving aliens’ criminal records



16

in making exclusion decisions. Nobody disputes that.
But in reciting that history, respondent elides the criti-
cal point: Congress directed that an LPR is to be re-
garded as seeking an admission if he “has committed” a
disqualifying offense, not just if he has been convicted
of (or admits to committing) the offense. 8 U.S.C.
1101(a)(13)(C)(v); see Gov’'t Br. 34-36. Short of a con-
viction, immigration officers at the border will rarely if
ever have access to clear and convincing evidence that
could prove an LPR’s commission of an offense. Re-
spondent apparently agrees, because his only response
is that officers can “check[] for records of conviction and
interview[] noncitizens at the border to see if they admit
the offense.” Resp. Br. 46; see id. at 47-48. That blink-
ered approach would effectively nullify Congress’s de-
cision in Section 1101(a)(13)(C)(v) to focus the inquiry
on whether the LPR has committed—rather than been
convicted of—a disqualifying offense.

Respondent halfheartedly argues (Br. 45) that “has
committed” actually means “has been convicted of,”
notwithstanding the obvious textual difference between
those formulations. That argument lacks merit. Gov’t
Br. 34-36. It is also essentially foreclosed by Barton v.
Barr, 590 U.S. 222 (2020), which held that the phrase
“when the alien has committed an offense referred to in
section 1182(a)(2),” 8 U.S.C. 1229b(d)(1), refers to “the
date of commission of the offense,” not to “the convic-
tion.” Barton, 590 U.S. at 232. Respondent attempts
(Br. 45-46) to distinguish Barton on what amount to pol-
icy reasons, but he has no response to the Court’s tex-
tual holding that the “commission” of an offense is dif-
ferent from a “conviction.” Respondent’s amici specu-
late that Congress might have used “committed” be-
cause “not all the cross-referenced offenses listed in
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section 1182(a)(2) require convictions to trigger inad-
missibility”; but because a crime involving moral turpi-
tude does require a conviction to trigger inadmissibility,
“committed” should be read to mean “convicted of ” with
respect to such crimes. Immigration Law Profs. Ami-
cus Br. 13. If amici were right, however, Congress
would have simply said “inadmissible under section
1182(a)(2),” not “has committed an offense identified in
section 1182(a)(2).” Cf, e.g., 8 U.S.C. 1327 (prohibiting
aiding or assisting the entry of “any alien inadmissible
under section 1182(a)(2)”).

The flaws with respondent’s at-the-border eviden-
tiary rule do not end there. Under respondent’s view,
any determination under Section 1101(a)(13)(C)(v) pre-
sumably would require immigration officers to amass
clear and convincing evidence, such as whether the
LPR’s crime involving moral turpitude is a “petty of-
fense,” or whether the LPR committed a foreign offense
relating to a controlled substance, or whether the LPR
“is coming to the United States to engage in [prostitu-
tion or] any other unlawful commercialized vice,” to
name just a few such subsidiary determinations.
8 U.S.C. 1182(a)(2)(A), (D), and (H). And that is to say
nothing about determinations in the other five clauses
of Section 1101(a)(13)(C). See Gov’t Br. 37. It blinks
reality to claim that Congress would have expected im-
migration officers at the border to possess clear and
convincing evidence of such activity, or that the applica-
bility of those provisions would depend on the availabil-
ity of such evidence. Respondent’s view would thus ren-
der unenforceable most of Congress’s careful handi-
work in Section 1101(a)(13)(C). Respondent’s brief con-
tains no explanation why Congress should be under-
stood to have enacted such a toothless statute.
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f. Finally, respondent contends (Br. 31-32, 40-41)
that it would be circular or bootstrapping to parole him
in order to determine whether he was seeking an admis-
sion and was therefore eligible to be paroled in the first
place. Of course immigration officers must determine
that an arriving LPR is “seeking an admission” in order
to parole him under 8 U.S.C. 1182(d)(5)(A), which au-
thorizes parole of “any alien applying for admission.”
The government has not contended otherwise. A parole
for deferred inspection does not mean deferring a de-
termination about whether parole is available in the
first place; “deferred inspection” describes the effect of
such a parole—namely, to pause the inspection and
treat the parolee as if he were still standing at the bor-
der.

If any argument is circular, therefore, it is respond-
ent’s, which assumes the conclusion that before grant-
ing parole, immigration officers must determine by
clear and convincing evidence that an LPR is seeking
an admission. But as explained above, the INA does
not specify the standard under which officers must
make that determination, much less impose a clear-and-
convincing standard. Before paroling respondent here,
immigration officers at the airport did determine that
he was seeking an admission—just not with the level of
proof that respondent prefers. That DHS later proved
by clear and convincing evidence, in his removal pro-
ceedings, that respondent was in fact seeking an admis-
sion at the time of the parole does not make the grant
of parole circular or bootstrapping. It simply reflects
the different standards of proof applicable at the border
and in removal proceedings.
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B. The Consequences Of Respondent’s Position Confirm
That Congress Did Not Prescribe That Position

The unworkability of respondent’s at-the-border ev-
identiary requirement confirms that Congress did not
impose any such requirement. Gov’'t Br. 36-39. Re-
spondent attacks a strawman in asserting that “‘policy
arguments’ ‘cannot supersede the clear statutory text.’”
Resp. Br. 46 (citation omitted). Of course they cannot.
But “outcome-pertinent consequences—what might be
called textual consequences—are relevant to a sound
textual decision.” Antonin Scalia and Bryan A. Garner,
Reading Law 352 (2012). Here, the textual conse-
quences of reading the INA to silently impose an at-the-
border evidentiary rule would be to render much of Sec-
tion 1101(a)(13)(C) ineffective at the border and to
needlessly contradict the INA’s express provisions dic-
tating the burden of proof in removal proceedings.

Respondent’s rule would also nullify the longstand-
ing and unbroken practice of paroling LPRs for de-
ferred immigration inspection or criminal prosecution.
Such parole has a long pedigree, even predating the
INA. See, e.g., In re R-, 3 1. & N. Dec. 45, 46 (B.I.A.
1947) (“Parole is an administrative device of long stand-
ing” that “has been employed for more than 25 years in
many types of cases.”); see also, e.g., Kaplan, 267 U.S.
at 229-230; In re K-, 9 1. & N. Dec. 143, 157 (Att’y Gen.
1961), complaint dismissed sub nom. Klapholz v. Es-
perdy, 201 F. Supp. 294 (S.D.N.Y. 1961), aff’d, 302 F.2d
928 (2d Cir.) (per curiam), cert. denied, 371 U.S. 891
(1962); 5 Charles Gordon et al., Immigration Law and
Procedure § 61.04(b) (Lexis 2026). And Congress codi-
fied that historical practice in 1952. See Gov’t Br. 38.
Elsewhere respondent heavily relies (Br. 10-11, 26-30)
on historical practice under the immigration laws, but
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he ignores the longstanding historical practice of parole
for deferred inspection or prosecution.

As this case illustrates, such parole provides a signif-
icant public benefit by allowing LPRs to organize their
defenses from within the country. See Gov’t Br. 3-5, 20-
21, 38-39. Respondent objects (Br. 49) that such parole
does not provide a significant public benefit because,
under his rule, an arriving LPR in his situation would
have to be admitted (rather than paroled) and could
therefore organize his defense from within the United
States anyway. That is wrong and misses the point. It
is wrong because other alternatives include detention,
see Gov't Br. 39; cf. United States v. Sing Tuck, 194 U.S.
161, 168-169 (1904), or perhaps even being stranded at
the airport during an extended inspection while immi-
gration officers attempt to procure the additional evi-
dence that respondent’s rule would require. Instead of
those impractical courses of action, immigration officers
have long exercised their diseretionary authority to pa-
role arriving aliens, postponing the need for any admis-
sion decision.

Respondent’s objection also misses the point because
Congress has directed that LPRs are deemed to be
seeking an admission in certain circumstances, and con-
sequently subject to applicable grounds of inadmissibil-
ity. 8 U.S.C. 1101(a)(13)(C)(i)-(vi). Requiring nearly
every such LPR to be admitted would bypass those
grounds and undermine that congressional directive.
Respondent’s observation (Br. 49-50) that LPRs in his
position might ultimately be removable on grounds of
deportability is thus beside the point; Congress plainly
wanted at least some LPRs to be removable on grounds
of inadmissibility. Besides, the grounds for inadmissi-
bility and deportability are not coextensive, Judulang
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v. Holder, 565 U.S. 42, 46 (2011), and they trigger dif-
ferent burdens of proof in removal proceedings,
8 U.S.C. 1229a(c)(2) and (3). So even if respondent
might be removable as either inadmissible or deporta-
ble, that would not be true of all LPRs.

Respondent contends (Br. 38) that a reversal here
would permit the government to parole every arriving
LPR and require all of them to “surrender their green
cards, pay the Secretary $50,000, and leave the United
States the next day.” That alarmist contention lacks
merit for several reasons. Parole does not “affect an
alien’s status,” Leng May Ma, 357 U.S. at 190, so an
LPR retains lawful-permanent-resident status even
when paroled for deferred inspection or prosecution.
And requiring an alien to leave the country is not a con-
dition of parole; parole and departure are mutually
exclusive concepts, which is why the Secretary termiu-
nates parole when he wants a paroled alien to depart.
Cf., e.g., Noem v. Doe, 145 S. Ct. 1524 (2025) (involving
a termination of mass-parole programs). Finally, the
practice of granting parole to LPRs in these circum-
stances is longstanding. E.g., K-, 9 I. & N. Dec. at 157.
Yet over all those decades, respondent cannot identify
any executive-branch practice of summarily paroling
every returning LPR or charging them a fee for the
privilege—not even at the border or at ports of entry
within the Fifth Circuit, which expressly adopted the
government’s position more than a decade ago. See
Munoz v. Holder, 755 F.3d 366, 370 (2014).

Finally, respondent’s at-the-border evidentiary rule
would be unworkable. Gov’t Br. 36-37. Controlling “the
movement of people and goods across the border * * *
is a daunting task,” Herndndez v. Mesa, 589 U.S. 93, 107
(2020), and non-lawyer immigration officers are ill-
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equipped to make on-the-spot determinations about
whether their evidence satisfies a clear-and-convincing
threshold. Respondent once again invokes (Br. 47-48)
immigration officers’ ability to review records of convie-
tion, but that is nonresponsive to Congress’s directive
to inquire whether the LPR has merely committed the
offense—to say nothing of the other parts of Section
1101(a)(13)(C). Respondent ultimately concludes (Br.
48) that if immigration officers at the border as a prac-
tical matter cannot enforce Section 1101(a)(13)(C),
“that will be the result of the statute Congress wrote.”
But Congress did not write a self-defeating statute, and
this Court should not create one by blue-penciling an at-
the-border evidentiary requirement that does not ap-
pear in the INA’s text.

ok ok ok sk

The judgment of the court of appeals should be
reversed.

Respectfully submitted.
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