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QUESTIONS PRESENTED

1. Whether the Federal Circuit’s practice of issuing
affirmances without opinion under Rule 36 in Merit
Systems Protection Board cases unconstitutionally
delegates Article III judicial power to the executive
branch in violation of the separation of powers.

2. Whether Federal Circuit Rule 36 affirmances
without opinion violate the Fifth Amendment guarantee
of procedural due process by denying aggrieved federal
employees meaningful judicial review of agency statutory
interpretations.

3. Whether the addition of the word “normal” to
“course of duties of an employee” in 5 U.S.C. § 2302(f)(2)
modifies the scope of such duties, within the plain text
meaning of the statute.
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PETITION FOR A WRIT OF CERTIORARI

Petitioner Kim Anne Farrington respectfully
petitions for a writ of certiorari to review the judgment
of the United States Court of Appeals for the Federal
Circuit.

OPINIONS BELOW

The judgment of the U.S. Court of Appeals for the
Federal Circuit (App. 1a) is unpublished. The order
denying rehearing en banc (App. 23a) is unpublished. The
decision of the Merit Systems Protection Board (App. 3a)
is unpublished.

JURISDICTION

The Federal Circuit entered judgment on February
10, 2025, and denied rehearing en banc on April 29, 2025.
On July 18, 2025, Petitioner applied for an extension
of time to file this petition, which was granted until
September 26, 2025. This Court has jurisdiction under
28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

U.S. Const. art. III, § 1: “The judicial Power of the
United States, shall be vested in one supreme Court, and
in such inferior Courts as the Congress may from time to
time ordain and establish.”
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U.S. Const. amend. V: “[N]or shall any person. . . be
deprived of life, liberty, or property, without due process
of law[.]”

5 U.S.C. § 2302(f)(2): “If a disclosure is made during
the normal course of duties of an employee, the principal
job function of whom is to regularly investigate and disclose
wrongdoing . . . the disclosure shall not be excluded from
subsection (b)(8) if the disclosing employee demonstrates
that *** [the] personnel action [was taken] in reprisal for
the disclosure made by the disclosing employee.”

5 U.S.C. § 7703(a)(1): “Any employee or applicant for
employment adversely affected or aggrieved by a final
order or decision of the Merit Systems Protection Board
may obtain judicial review of the order or decision.”

5 U.S.C. § 7703(c): “In any case filed in the United
States Court of Appeals for the Federal Circuit, the
court shall review the record and hold unlawful and set
aside any agency action, findings, or conclusions found to
be—(1) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law; (2) obtained without
procedures required by law, rule, or regulation having
been followed; or (3) unsupported by substantial evidence.”

Fed. Cir. R. 36: “The court may enter a judgment of
affirmance without opinion . . . when it determines that
an opinion would have no precedential value: *** (4) the
decision of an administrative agency warrants affirmance
under the standard of review in the statute authorizing
the petition for reviewl[.]”
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INTRODUCTION

This case challenges the Federal Circuit’s practice
of summarily affirming Merit Systems Protection
Board (MSPB) decisions without opinion under Rule 36,
which unconstitutionally delegates judicial power to the
executive branch and violates due process. It also contests
the MSPB’s erroneous interpretation of “normal course
of duties” in the Whistleblower Protection Enhancement
Act (WPEA), 5 U.S.C. § 2302(f)(2), which denies protection
to whistleblowers for non-routine disclosures. In light of
Loper Bright Enters. v. Raimondo, 603 U.S. 369 (2024),
courts must independently interpret statutes without
agency deference. Silent affirmances abdicate this
duty, leaving executive decisions unchecked. Certiorari
is needed to safeguard whistleblower protections and
judicial integrity.

STATEMENT OF THE CASE
A. Farrington’s Role and Recognized Contributions

As explained in the concise statement of facts in the
Petition for Rehearing En Bane, Petitioner Kim Anne
Farrington served as an Aviation Safety Inspector (Cabin
Safety) at the Federal Aviation Administration (FAA)
from 1997 to 2004, specializing in ensuring the adequacy
of flight attendant training programs at AirTran Airways.

B. The AirTran Flight 356 Incident and Safety
Failures

On March 26, 2003, AirTran Flight 356, operated on
a Boeing 717 aircraft, was forced to make an emergency
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landing at LaGuardia Airport due to smoke in the aircraft.
During the evacuation, flight attendants struggled to
deploy the aircraft’s tail cone emergency exit slide,
resulting in passenger injuries, including one serious
injury. This incident exposed critical deficiencies in
AirTran’s training compliance, which Ms. Farrington
later identified as a key safety risk. (App. 8a).

C. Farrington’s Whistleblower Disclosures Regarding
Training Deficiencies

Recognizing the serious public safety implications
of these failures, Ms. Farrington made multiple
disclosures. In May 2003, she submitted an eleven-page
report detailing systemic failures in AirTran’s training
compliance to the Division Manager. (App. 9a). Later that
month, she provided a copy of this report to a member
of the National Transportation Safety Board’s (NTSB)
Survival Factors Group. On May 22, 2003, during an
interview with the NTSB’s Survival Factors Group, she
disclosed that AirTran was improperly training flight
attendants on a DC-9 mockup instead of the B-717 aircraft,
in violation of 14 C.F.R. § 121.417. These disclosures were
not part of Ms. Farrington’s “normal course of duties.”
While her role involved oversight of training programs,
the proactive, post-incident reporting to external bodies
like the NTSB and detailed critiques of systemic issues
were exceptional initiatives, not routine tasks. (App. 8a).

D. Retaliatory Actions Taken Against Farrington
On June 17, 2003, FAA leadership met with her

about her disclosures, and on the same day, AirTran
formally requested her removal from oversight of their
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flight attendant training program. (App. 9a-10a). Less
than a month later, she was placed under a formal
counseling moratorium, significantly limiting her duties.
By September 15, 2003, FAA management removed her
from direct communication with AirTran. On February
4, 2004, a work-related psychiatric evaluation diagnosed
her with Adjustment Disorder due to workplace stress,
recommending reassignment. The following August, the
FAA proposed her removal from federal service, citing
unavailability for duty—a direct result of workplace
retaliation.

E. MSPB Proceedings

On April 17, 2009, Ms. Farrington filed an appeal
with the MSPB. The appeal was initially dismissed
without prejudice on March 4, 2010, and refiled on May
4, 2010. On September 10, 2010, the administrative judge
dismissed the appeal, citing Huffman v. Office of Pers.
Mgmdt., 263 F.3d 1341 (Fed. Cir. 2001), and concluding that
her disclosures were made within the ordinary course
of her duties and thus unprotected. The MSPB granted
her petition for review on July 16, 2012, and remanded
for further fact-finding, recognizing that her disclosure
to the Division Manager was outside normal reporting
channels. (App. ba-Ta).

Before the administrative judge issued an initial
decision on remand, the WPEA was enacted on November
27,2012. This legislation overruled Huffman and clarified
that disclosures made during an employee’s ordinary
duties could still receive protection. Despite this, when Ms.
Farrington’s case was reassigned to a new administrative
judge in July 2013, the judge ruled that 5 U.S.C. § 2302(f)
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(2) applied, excluding her from standard whistleblower
protections. The MSPB affirmed this interpretation in
its final decision on September 30, 2022 (App. 5a), holding
that her disclosures were made in the “normal course of
duties” and requiring proof of reprisal under a heightened
standard, which it found unmet. (App. 7a).

F. Federal Circuit Proceedings

Ms. Farrington appealed to the Federal Circuit. On
February 10, 2025, the court issued a one-line affirmance
without opinion under Rule 36 (App. 1a), providing
no reasoning or indication of review. Her petition
for rehearing en banc, filed March 28, 2025, argued
unconstitutional delegation of judicial power, due process
violations, and erroneous statutory interpretation. The
court denied en banc review without opinion on April 29,
2025 (App. 3a).

REASONS FOR GRANTING THE PETITION

I. The Federal Circuit’s Rule 36 Practice
Unconstitutionally Delegates Judicial Power to
the Executive Branch

The MSPB has recently been reclassified as just
another executive agency, its idealization as a politics-
free forum for whistleblower protection now gone. Trump
v. Wilcox, 145 S. Ct. 1415 (2025) effectively overruled
Humphrey’s Executor v. United States, 295 U.S. 602
(1935) the ninety-year-old precedent that upheld the
power of Congress to create independent adjudicatory
agencies headed by commissioners who serve for fixed
terms and cannot be fired by the president except for good
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cause. Trump v. Wilcox at 1417-18 (Kagan, J. dissenting
opinion). Officially, the Court held only that the National
Labor Relations Board (NLRB) and MSPB, formerly
regarded as independent agencies, do not fit into any
“narrow exceptions” to presidential at-will removal power.
Now, if a President disfavors protection of certain or all
whistleblowers, he can mention that MSPB members
can be removed from their lucrative and prestigious
jobs should they see it differently. Board members like
whistleblowers themselves may have short and. erratic
tenure in the federal service. The former have little or no
recourse, but the latter have the promise of Article 111
judicial review. Or so they might think until experiencing
the wispy judicial brush of Rule 36.

The Federal Circuit’s Rule 36 practice, which
permits affirmances without opinion, unconstitutionally
delegates Article III judicial power to the MSPB, an
executive agency whose decisions are thereby insulated
from meaningful judicial serutiny. Article I1I vests the
judicial Power of the United States in the federal courts,
mandating that they exercise independent adjudication,
particularly in matters of statutory interpretation.
Loper Bright Enters. v. Raimondo, 603 U.S. 369, 384-
85 (2024). Yet, under Rule 36, the court issues summary
affirmances without providing any reasoning, effectively
endorsing the executive’s interpretations of statutes like
the WPEA without demonstrated independent review.
This practice not only violates the separation of powers
but also undermines the judiciary’s role as a check on
executive action, allowing agency decisions to stand as
de facto law without judicial oversight. Thus, both oral
argument and any written opinion are dispensable and
wholly discretionary hallmarks of Article III in that
Circuit.
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The MSPB, established under 5 U.S.C. § 1201 as part
of the Civil Service Reform Act, is governed by members
appointed by the President with Senate confirmation
and serve at the pleasure of the executive, as evidenced
by recent assertions of presidential authority to remove
them without cause. Harris v. Bessent, 775 F. Supp. 3d
164 (D.D.C. 2025); Trump v. Wilcox, 145 S. Ct. 1415, 1416
(2025) (noting that both the NLRB and MSPB exercise
considerable executive power). This structure places the
MSPB firmly under executive control, raising profound
constitutional concerns when judicial review is reduced
to a perfunctory stamp of approval. By affirming without
opinion, the Federal Circuit cedes its Article III duty
to interpret the law, delegating that power to an entity
lacking judicial independence. F'ree Enter. Fund v. Pub.
Co. Accounting Oversight Bd., 561 U.S. 477, 493 (2010)
(emphasizing the executive’s “responsibility to take care
that the laws be faithfully executed”, and the judiciary’s
responsibility to judicially review such executions).

Loper Bright, 603 U.S. at 394-95 fundamentally alters
this landscape by overruling Chevron U.S.A. Inc. v. Nat.
Res. Def. Council, Inc.,467 U.S. 837 (1984), and mandating
that courts exercise their independent judgment in
determining the meaning of statutory provisions. The
decision rejects the notion that ambiguity in statutes
constitutes a delegation to agencies, insisting that courts
must resolve such ambiguities themselves. Id. at 400.
In the wake of Loper Bright, numerous analyses have
highlighted its transformative impact on judicial review
of agency actions. For instance, it shifts authority from
agencies to courts, increasing the likelihood of successful
challenges to regulations and creating uncertainty in
administrative law. Silent affirmances under Rule 36 fail
this mandate, as they provide no evidence of independent
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judgment, leaving agency decisions like the MSPB’s
interpretation of § 2302(f)(2) unchecked.

Scholarly and practitioner criticism of Rule 36 is
extensive and underscores its incompatibility with
judicial review in which the citizenry can have confidence.
The practice has been described as a “simulacrum
of lawmaking,” where decisions by fiat undermine
accountability and public standards of governance.
Penelope Pether, Strange Fruit: What Happened to the
Unated States Doctrine of Precedent?, 60 Vill. L. Rev. 443,
482 (2015). In patent contexts, which share similarities
with MSPB appeals as agency-derived cases, Rule 36
has been lambasted for leaving the parties, public and
profession in the dark about the basis for affirmance,
distorting legal development, and potentially masking
biases. Dennis Crouch’s article argues that Rule 36
judgments are “wrongly affirmed without opinion,”
depriving litigants of reasoned justice and conflicting
with the Federal Circuit’s statutory mandate to provide
opinions in patent appeals. Dennis Crouch, Wrongly
Affirmed Without Opinion, 52 Wake Forest L. Rev. 561,
562 (2017) (“As Justice Cardozo explained, appellate
tradition favors explanatory opinions.”)

It is understatement to say that Loper Bright
has prompted a “sea change” in administrative law,
empowering courts to more rigorously scrutinize agency
actions. The Death of Chevron: What Loper Bright Means
forthe Future of Administrative Law, 99 No. 2 Fla. Bar J.
18 (Mar/Apr 2025). It limits deference, shifting authority

1. https://www.floridabar.org/the-florida-bar-journal/the-
death-of-chevron-what-loper-bright-means-for-the-future-of-
administrative-law/
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from agencies to judiciary and increasing successful
challenges. After Chevron: What the Supreme Court’s
Loper Bright Decision Changed and What It Didn't,
Cleary Gottlieb, Harvard L. School Forum on Corp.
Gov. (Jul. 11, 2024).% Rule 36 circumvents this by avoiding
explanation, potentially preserving pre-Loper Bright
deference implicitly. The Limits of Loper Bright and the
Long Decline of Chevron, Vol. 15, No. 217 Nat. L. Rev.
Sixth Cir. App. Blog (Jul. 19, 2024).2 Critics argue Rule
36 lacks statutory authority, especially in PTAB appeals
requiring opinions. Matthew Dowd, Rule 36 Decisions
at the Federal Circuit: Statutory Authority, 21 Vand. J.
Ent. & Tech. L. 857 (2018)*. See also, Andrew Hoffman,
The Federal Circuit’s Summary Affirmance Habit, 2018
BYU L. Rev. 419 (2018)%, Paul R. Gugliuzza and Mark A.
Lemley, Can a Court Change the Law by Saying Nothing?,
71 Vand. L. Rev. 765 (2018)% and Debra Pollack-Milgate,
The Loper Loophole: Will Loper Bright Chip Away at
Federal Circuit Rule 36 Summary Affirmances?, Vol 15,
No. 217 Nat’l L. Rev. (Jan. 17, 2025)."

2. https://corpgov.]aw.harvard.edu/2024/07/18/after-chevron-
what-the-supreme-courts-loper-bright-decision-changed-and-
what-it-didnt/

3. https:/natlawreview.com/article/limits-loper-bright-and-
long-decline-chevron

4. https://scholarship.law.vanderbilt.edu/cgi/viewcontent.
cgilarticle=1074&context=jetlaw

5. https:/digitalcommons.law.byu.edu/cgi/viewcontent.cgi?a
rticle=3161&context=lawreview

6. https://cdn.vanderbilt.edu/vu-wordpress-0/wp-content/
uploads/sites/278/2018/04/19115944/Can-a-Court-Change-the-
Law-by-Saying-Nothing.pdf

7. https:/natlawreview.com/article/loper-loophole-will-loper-
bright-chip-away-federal-circuit-rule-36-summary
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II. The Federal Circuit’s Rule 36 Practice Violates Due
Process by Denying Meaningful Judicial Review

The Federal Circuit’s practice of issuing Rule 36
affirmances without opinion in MSPB cases violates
the Fifth Amendment’s guarantee of procedural due
process by denying federal employees like Petitioner
meaningful judicial review of executive agency actions.
The Fifth Amendment prohibits the government from
depriving any person of life, liberty, or property without
due process of law, which includes notice, a meaningful
opportunity to be heard, and a reasoned explanation
for decisions affecting protected interests. Mathews v.
Eldridge, 424 U.S. 319, 333 (1976); Goldberg v. Kelly, 397
U.S. 254, 271 (1970) (“the decision maker should state the
reasons for his determination and indicate the evidence
he relied on, cf. Wichita R. & Light Co. v. PUC, 260 U.S.
48, 57-59 (1922)”). Ms. Farrington had a constitutionally
protected property interest in her continued employment.
Arnettv. Kennedy, 416 U.S. 134, 151-52 (1974) (“statutory
expectancy that he not be removed other than for ‘such
cause as will promote the efficiency of the service’ *** a
right which *** expressly provided also for the procedure
by which ‘cause’ was to be determined”). The right to
judicial review under 5 U.S.C. § 7703(a) is thus a part
of that constitutional property interest. Petitioner was
denied the Article III part.

Due process requires that judicial review of agency
actions provide a reasoned basis for affirming or
reversing decisions, particularly when those decisions
affect significant rights. The Federal Circuit’s one-word
“AFFIRMED” judgment under Rule 36 in Ms. Farrington’s
case (App. 1a) offers constitutionally inadequate indication
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that it reviewed the MSPB’s statutory interpretation of
§ 2302(f)(2) or assessed whether the executive agency’s
findings were arbitrary, capricious, or unsupported by
substantial evidence as required by 5 U.S.C. § 7703(c).
This absence of explanation deprives Ms. Farrington of
the ability to understand the basis for the court’s decision,
respond to its reasoning, or frame arguments for higher
review. The lack of a reasoned opinion undermines
the legitimacy of judicial decisions and frustrates the
adversarial process, effectively denying due process. An
unexplained denial of rights is not fundamental fairness
in the courts.

This Court’s intervention is necessary to address this
recurring issue. Prior denials of certiorariin similar cases,
such as Schwendimann v. Neenah, Inc., No. 23-1023 (Fed.
Cir. 2024), cert. denied 144 S. Ct. 2579 (May 28, 2024),
predate Loper Bright’s anti-deference mandate, making
this case a compelling vehicle to vindicate due process
requirements. The Federal Circuit’s reliance on Rule 36
in MSPB appeals affects hundreds of federal employees,
undermining whistleblower protections and judicial
accountability. Those hundreds have a due process right
to the benefits of axiomatic law as set forth in Williams
v. Taylor, 529 U.S. 362, 378-79 (2000):

When federal judges exercise their federal-
question jurisdiction under the “judicial
Power” of Article III of the Constitution, it is
“emphatically the province and duty” of those
judges to “say what the law 1s.” Marbury
v. Madison, 5 U.S. 137, 1 Cranch 137, 177, 2
L. Ed. 60 (1803). At the core of this power is
the federal courts’ independent responsibility—
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independent from its coequal branches in the
Federal Government, and independent from
the separate authority of the several States—to
interpret federal law.

(Emphasis added). Rule 36 is a due process opposite of
saying what the law is.

II1. The MSPB’s Interpretation of “Normal Course of
Duties” in 5 U.S.C. § 2302(f)(2) Is Erroneous and
Warrants Review

The MSPB’s interpretation of 5 U.S.C. § 2302(f)(2), which
applies a heightened reprisal standard to Petitioner’s
disclosures by treating “normal course of duties” as
synonymous with any course of investigative duties, is
erroneous and contravenes bedrock principles of statutory
construction. Statutes must be interpreted to give effect
not withhold it, as succinctly stated in United States v.
Menasche, 348 U.S. 528, 538-39 (1955):

“The cardinal principle of statutory construction
is to save and not to destroy.” Labor Board v.
Jones & Laughlin Steel Corp., 301 U.S. 1,
30.1t is our duty “to give effect, if possible, to
every clause and word of a statute,” Montclair
v. Ramsdell, 107 U.S. 147, 152, rather than
to emasculate an entire section, as the
Government’s interpretation requires.

Yet, the Federal Circuit affirmed without explanation
the MSPB’s emasculation of § 2302(f)(2)‘s critical career-
saving phrase “the principal job function of whom is to
regularly investigate and disclose wrongdoing” as if “the
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normal course of duties of an employee” had no such tightly
limiting qualifier.

This error distorts the WPEA duty speech amendment
which aimed to legislatively overrule Federal Circuit
precedent and broaden protections while narrowly limiting
them for investigative roles. The Act overruled Huffman
v. Office of Personnel Management, 263 F.3d 1341 (Fed.
Cir. 2001), which excluded duty-related disclosures from
protection, but added § 2302(f)(2) to balance protections
with a “slightly higher burden” for employees whose
principal job function is investigative. S. Rep. No. 112-155,
at 5 (2012) (provision is intended to strike the balance
of protecting disclosures made in the normal course of
duties but imposing a slightly higher burden to show
reprisal). The House Report clarifies that the Act protects
disclosures made during the employee’s normal course
of duties, but only for those with investigative principal
functions. H.R. Rep. No. 112-508 (2012).

Ms. Farrington’s key disclosure—an eleven-page
report to the NTSB and supervisors detailing systemic
training failures post the AirTran Flight 356 incident—
was not part of her normal duties. Her role as an Aviation
Safety Inspector involved overseeing training compliance,
not initiating detailed investigations or external reporting.
Her actions were proactive, triggered by a specific safety
incident, and involved extraordinary steps beyond her
typical oversight tasks. She was denied the protection of
the WPE A’s reversed burden of requiring agencies to show
by clear and convincing evidence that personnel actions
were independent of disclosures. That reverse burden
is central to the statute’s protective framework. The
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Whistleblower Protection Act (WPA): A Legal Overview,
Congressional Research Service (Dec. 30, 2024).%

CONCLUSION

The MSPB’s emasculating application of § 2302(f)(2)
in Ms. Farrington’s case undermines the WPEA’s intent.
Due to Rule 36, she has yet to receive the promised judicial
review. Certiorariis needed to correct that deprivation of
her rights and those of hundreds of other parties before
the Federal Circuit. The petition for a writ of certiorari
should be granted.

Respectfully submitted,

THAD M. GUYER
Counsel of Record

T.M. GuyeRr & Frienps, PC AND
(GOVERNMENT ACCOUNTABILITY
ProJsecr, Inc.

116 Mistletoe Street

Medford, OR 97501

(206) 941-2869

thad@guyers.com

Counsel for Petitioner

September 26, 2025

8. https:/www.congress.gov/crs-product/R48318
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APPENDIX A — JUDGMENT OF THE
UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT,
FILED FEBRUARY 10, 2025

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

2023-1901
KIM ANNE FARRINGTON,
Petitioner,
V.
DEPARTMENT OF TRANSPORTATION,
Respondent.

Petition for review of the Merit Systems Protection
Board in No. AT-1221-09-0543-B-2.

JUDGMENT
THIS CAUSE having been heard and considered, it is
ORrRDERED and ADJUDGED:

Per CuriaMm (LourikE, MAYER, and Prost, Circuit
Judges).
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AFFIRMED. See Fed. Cir. R. 36.

ENTERED BY ORDER OF THE COURT

February 10, 2025 /s/ Jarrett B. Perlow

Date Jarrett B. Perlow
Clerk of Court
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APPENDIX B — ORDER OF THE UNITED
STATES OF AMERICA, MERIT SYSTEMS
PROTECTION BOARD, FILED MARCH 15, 2023

UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

DOCKET NUMBER AT-1221-09-0543-B-2
KIM ANNE FARRINGTON,
Appellant,
V.

DEPARTMENT OF TRANSPORTATION,

Agency.
THIS FINAL ORDER IS NONPRECEDENTIAL!
BEFORE

Cathy A. Harris, Vice Chairman
Raymond A. Limon, Member

DATE: March 15, 2023

1. A nonprecedential order is one that the Board has
determined does not add significantly to the body of MSPB case
law. Parties may cite nonprecedential orders, but such orders have
no precedential value; the Board and administrative judges are not
required to follow or distinguish them in any future decisions. In
contrast, a precedential decision issued as an Opinion and Order
has been identified by the Board as significantly contributing to
the Board’s case law. See 5 C.F.R. § 1201.117(c).
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FINAL ORDER

The appellant has filed a petition for review of the
initial decision, which denied corrective action in this
individual right of action appeal. On petition for review, the
appellant makes the following arguments: (1) the statute
at 5 U.S.C. § 2302(f)(2) does not apply to her because
her disclosures were not made in the normal course of
her duties; (2) she proved that her disclosures were a
contributing factor in the agency’s decision to take various
personnel actions against her; (3) the agency abandoned
its laches defense and the administrative judge erred in
her analysis of this issue; and (4) she was prejudiced by the
administrative judge’s delay in issuing the initial decision
and her credibility determinations were erroneous.
Farrington v. Department of Transportation, MSPB
Docket No. AT-1221-09-0543-B-2, Petition for Review
(PFR) File, Tab 27. Generally, we grant petitions such as
this one only in the following circumstances: the initial
decision contains erroneous findings of material fa ct; the
initial decision is based on an erroneous interpretation of
statute or regulation or the erroneous application of the
law to the facts of the case; the administrative judge’s
rulings during either the course of the appeal or the initial
decision were not consistent with required procedures or
involved an abuse of discretion, and the resulting error
affected the outcome of the case; or new and material
evidence or legal argument is available that, despite the
petitioner’s due diligence, was not available when the
record closed. Title 5 of the Code of Federal Regulations,
section 1201.115 (5 C.F.R. § 1201.115).

After fully considering the filings in this appeal, we
conclude that the petitioner has not established any basis
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under section 1201.115 for granting the petition for review.
Therefore, we DENY the petition for review. We MODIFY
the initial decision to find that 5 U.S.C. § 2302(f)(2) applies
to this matter because the appellant’s disclosures were
made in the normal course of her duties. We VACATE the
administrative judge’s findings regarding laches and the
agency’s burden to prove by clear and convincing evidence
that it would have taken the actions absent the appellant’s
whistleblowing disclosures. Except as expressly modified
herein, we AFFIRM the initial decision.?

The statute at 5 U.S.C. § 2302(f)(2) applies to this appeal
because the appellant made her disclosures in the normal
course of her duties, and we agree with the administrative
Judge that the appellant did not prove that the agency
took the personmnel actions against her in reprisal for
her disclosures.

Under the Whistleblower Protection Enhancement
Act of 2012 (WPEA), an appellant may establish a prima

2. The Association of Flight Attendants-Communications
Workers of America requested leave to file an amicus curiae brief
in support of the appellant. PFR File, Tab 16. The Board, in its
discretion, may grant such a request if the organization has a
legitimate interest in the proceedings, and such participation will
not unduly delay the outcome and may contribute materially to the
proper disposition thereof. 5 C.F.R. § 1201.34(e)(3). We find that an
amicus curiae brief from the Association of Flight Attendants will
not materially contribute to the proper disposition of this matter,
and we deny its request.

On December 30, 2022, the appellant filed a motion for leave
to file a new pleading, which appears to be a request to expedite
processing of this matter. PFR File, Tab 44. Because this order
is a final decision in this matter, we deny the appellant’s motion.
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facie case of retaliation for whistleblowing disclosures
and/or protected activity by proving by preponderant
evidence that (1) she made a disclosure described under
5 U.S.C. § 2302(b)(8) or engaged in protected activity
described under 5 U.S.C. § 2302(b)(9)(A)3), (B), (C), or
(D),? and (2) the whistleblowing disclosure or protected
activity was a contributing factor in the agency’s decision
to take, fail to take, or threaten to take or fail to take, a
personnel action against her. 5 U.S.C. § 1221(e)(1); Webb v.
Department of the Interior, 122 M.S.P.R. 248, 16 (2015).
If the appellant makes out a prima facie case, the agency
is given an opportunity to prove, by clear and convineing
evidence, that it would have taken the same personnel
action in the absence of the whistleblowing disclosure(s).
5 U.S.C. § 1221(e)(2); Webbd, 122 M.S.P.R. 248, 1 6.

Prior to the WPEA’s enactment, disclosures made
in the normal course of an employee’s duties were not
protected. Salazar v. Department of Veterans Affairs,
2022 MSPB 42, 11 10-12. However, under a provision of the
WPEA codified as 5 U.S.C. § 2302(f)(2), such disclosures
are protected if the appellant shows that the agency took a
personnel action “in reprisal for” the disclosures. Id., 110
(citing 5 U.S.C. § 2302(f)(2)). This provision imposed an
“extra proof requirement” for these types of disclosures
such that an appellant to whom 5 U.S.C. § 2302(f)(2)
applies must prove by preponderant evidence that the
agency took a personnel action because of the disclosure
and did so with an improper, retaliatory motive. Id., 111
(discussing S. Rep. No. 112-155, at 5-6 (2012)).

3. This appeal does not involve protected activity as set forth
in 5 U.S.C. § 2302(b)(9)(A)(), (B), (C), or (D).
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The National Defense Authorization Act for Fiscal
Year 2018 (2018 NDAA), signed into law on December
12, 2017, amended 5 U.S.C. § 2302(f)(2) to provide that
disclosures “made during the normal course of duties
of an employee, the principal job function of whom is
to regularly investigate and disclose wrongdoing,” are
protected if the employee demonstrates that the agency
“took, failed to take, or threatened to take or fail to take
a personnel action” with respect to that employee in
reprisal for the disclosure. Salazar, 2022 MSPB 42, 11 13-
14; Pub. L. No. 115-91, § 1097(c)(1)(B)(ii), 131 Stat. 1283,
1618 (2017). As we held in Salazar, 2022 MSPB 42, 11 15-
21, the 2018 NDAA’s amendment to 5 U.S.C. § 2302(f)(2),
which clarified the prior version of that statute enacted
in the WPEA, applies retroactively to appeals pending at
the time the statute was enacted.

The administrative judge found that the appellant,
as an Aviation Safety Inspector who was responsible for
ensuring compliance with Federal Aviation Administration
regulations and investigating and reporting wrongdoing,
was covered by 5 U.S.C. § 2302(f)(2). Farrington v.
Department of Transportation, MSPB Docket No. AT-
1221-09-0543-B-2, Remand F'ile, Tab 38, Initial Decision
(ID) at 13-14, 17. The administrative judge, in analyzing
the “extra proof requirement” regarding each personnel
action, appears to have implicitly found that each of the
appellant’s four disclosures were made during the normal
course of her duties. ID at 29-40. On review, the appellant
contends that the case is governed by the Board’s earlier
decision in Farrington v. Department of Transportation,
118 M.S.P.R. 331 (2012), and its finding that “there was no
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duty speech.” PFR File, Tab 27 at 26. We supplement the
initial decision to explicitly find that the appellant made
her disclosures in the normal course of her duties.

In its earlier decision, the Board relied on the
appellant’s position description and concluded that she
failed to make a nonfrivolous allegation that her disclosures
to the National Transportation Safety Board (NTSB)
were not made within her normal job duties within the
normal channels of reporting. Farrington, 118 M.S.P.R.
331, 19. The appellant’s position description stated that,
as part of her surveillance duties and responsibilities,
she is expected to “conduct investigations of . . . aircraft
incidents and accidents” and to “[plarticipate[] in cabin
safety related incident/accident investigations of air
carriers and air operators.” Farrington v. Department
of Transportation, MSPB Docket No. AT-1221-09-
0543-W-1, Initial Appeal File (IAF), Tab 19, Subtab B
at 1-2. The NTSB is an independent Federal agency
charged with “investigating every civil aviation accident
in the United States,” it determines the probable cause
of accidents, and it issues safety recommendations aimed
at preventing future accidents. National Transportation
Safety Board, About the NTSB, https://www.ntsb.gov/
about/pages/default.aspx (last visited Mar. 14, 2023).
The appellant provided the head of the NTSB Survival
Factors Group with a copy of her May 2003 written report
and she was interviewed by the NTSB Survival Factors
Group after the NTSB initiated its investigation into the
March 26, 2003 AirTran incident. Based on these facts,
we supplement the initial decision to find explicitly that
the appellant’s two disclosures to the NTSB were made
within the normal course of her duties.
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We now turn to the two disclosures that the appellant
made to the Division Manager, including (1) the May 2003
written report, which discussed, among other things, lack
of management support and funding approval, complaints
a bout training at AirTran facilities, and inability to
perform surveillance activities, and (2) her meeting with
the Division Manager following an “All Hands” meeting on
June 17, 2003 (for which the Division Manager took some
handwritten notes). ID at 18-20; IAF, Tab 19, Subtabs F,
H. In its Opinion and Order, the Board noted that there
was a material dispute of fact concerning whether the
appellant’s communications to the Division Manager
followed typical customs and practices in the workplace
for reporting regulatory and safety issues to higher-level
management. Farrington, 118 M.S.P.R. 331, 1 8. The
Board defined “normal channels” as when an “employee
conveyed duty-related information to a recipient, who
in the course of his or her duties, customarily receives
the same type of information from the employee and
from other employees at the same or similar level in
the organization as the employee.” Id., 1 6. The Board
identified some of the factors that were relevant to the
determination, including whether the communication
complies with the formal and informal customs and
practices in the employee’s workplace for conveying
such information up the chain of command, whether
the organization enforces a strict hierarchical chain of
command requiring that communications must go through
lower-level supervisors before being elevated to higher
management, and whether the information was conveyed
to the recipient in the organization’s commonly accepted
manner or method for presenting such information for
management consideration. /d.
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The appellant’s position description stated that she
would have “frequent contact” with, among other groups,
“field and regional office management” and that the
“purpose of these contacts is to . . . provide feedback,
communicate findings, or resolve issues and problems.”
IAF, Tab 19, Subtab B at 2. It is undisputed that the
Division Manager was the appellant’s fourth- or fifth-
level supervisor, Farrington, 118 M.S.P.R. 331, 1 8, and
the information that she disclosed in the written report
and subsequent meeting with the Division Manager was
information that she learned during the normal course of
her duties. On review, the appellant cites to the Division
Manager’s testimony that he had an “open door policy,”
but she was never told that she had a duty to provide the
Division Manager with the written report or speak to him
after the June 17, 2003 meeting. PFR File, Tab 27 at 12,
15. In her deposition, the appellant testified that she never
spoke to the Division Manager prior to sending him the
May 2003 report and she had never gone to him on a work-
related issue. IAF, Deposition, Subtab 10 at 276 (testimony
of the appellant). However, she acknowledged that, when
there was a disagreement at the local level about an issue,
the issue was elevated, and she does not appear to dispute
the testimony of the Division Manager and the Assistant
Division Manager that it was common for Aviation Safety
Inspectors to work through local managers or to raise
directly issues to the regional level. IAF, Deposition,
Subtab 1 at 12 (testimony of the Division Manager), Subtab
7 at 3 (testimony of the Assistant Division Manager),
Subtab 10 at 277 (testimony of the appellant).

Concerning the May 2003 written report, the
appellant acknowledged in her deposition that she raised
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issues that she had attempted to pursue through her
normal supervisory channels. IAF, Deposition, Subtab 10
at 276 (testimony of the appellant). The Assistant Division
Manager responded in writing to the appellant’s May 2003
report to the Division Manager, she acknowledged the
safety issues that the appellant raised involving AirTran
and her concerns about her own work environment,
and she described the steps that the agency was taking
to investigate these concerns. IAF, Tab 19, Subtab
G. Given that the content of the May 2003 report was
information that she learned during the course of her
duties as an Aviation Safety Inspector, she provided the
report to someone in her chain of command, it was a
common practice for aviation safety inspectors to elevate
disagreements on such issues to a higher level, and the
agency’s formal response to her concerns, we find that
the appellant’s May 2003 written report to the Division
Manager was made in the course of her normal duties
through normal reporting channels.

Concerning the June 17, 2003 meeting, the Division
Manager’s handwritten notes from this meeting included
references to, among other things, “no crew members
trained hands on” with an arrow and the citation
“121.417* TAF, Tab 19, Subtab H. The appellant on review
cites her testimony that she reported to the Division
Manager that her findings and recommendations were
not being addressed, that flight attendants had not been
trained on the proper tail cone exit, and that passengers

4. Theregulationat 14 C.F.R. § 121.417 discusses crewmember
emergency training.
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were at risk. PFR File, Tab 27 at 12. Thus, the appellant
discussed with the Division Manager during this meeting
her concerns based on information that she learned as an
Aviation Safety Inspector. Neither party disputes that the
Division Manager held regular “All Hands” meetings in
the field offices, and he would often invite Aviation Safety
Inspectors to speak with him afterwards, he had an “open-
door policy,” and Aviation Safety Inspectors “[r]outinely”
took advantage of his open-door policy to speak to him
about various issues. IAF, Deposition, Subtab 1 at 10-12,
17-18 (testimony of the Division Manager). Given that
the appellant’s conversation with the Division Manager
occurred in the workplace, after a meeting in which the
Division Manager invited Aviation Safety Inspectors to
speak with him privately afterwards, the content of their
conversation focused on work-related issues, and her
position description contemplates such communications
with field and regional office managers, we find that any
disclosures made to him during this meeting were made
during the normal course of her duties through normal
reporting channels. Because we have found that all of the
appellant’s disclosures were made in the normal course
of her duties as an Aviation Safety Inspector, the statute
at 5 U.S.C. § 2302(f)(2) applies to this matter.

Even if we assume for the purposes of our analysis
that the appellant proved that she disclosed a violation
of law, rule, or regulation and/or a substantial and
specific danger to public health and safety pursuant to 5
U.S.C. § 2302(b)(8)(A), we agree with the administrative
judge that the appellant failed to prove that the agency
took the personnel actions against her in reprisal for
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her disclosures. ID at 29-40. Because we affirm the
administrative judge’s finding in this regard, we need not
address the appellant’s arguments on review concerning
contributing factor or whether the agency proved by clear
and convincing evidence that it would have taken the
action(s) at issue absent the disclosures. PFR File, Tab
27 at 28; see Scoggins v. Department of the Army, 123
M.S.P.R. 592, 128 (2016) (finding that it was inappropriate
for the administrative judge to determine whether the
agency proved by clear and convincing evidence that it
would have denied the appellant’s access to restricted
areas and classified documents in the absence of his
whistleblowing when she found that he failed to prove his
prima facie case). To the extent that the administrative
judge made findings about laches that relieved the
agency of its obligation to prove by clear and convincing
evidence that it would have taken the same actions absent
the appellant’s disclosures, ID at 41-45, we vacate the
administrative judge’s findings in this regard.

The appellant’s arguments regarding the quality of the
hearing recording, the administrative judge’s credibility
determinations, and her delay in issuing the initial
deciston do not warrant a different outcome.

The appellant contends on review that the
administrative judge’s “extreme” delay in issuing the
initial decision “severely prejudiced” her and violated
her due process rights, Board procedures, and statutory
mandates. PFR File, Tab 3 at 6, Tab 27 at 5. In pertinent
part, she asserts that she was prejudiced because the audio
recording from the 2-day hearing in 2013 was inaudible
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and that due to the delay in issuing the initial decision,
the original court reporter passed away, the original court
reporting company dissolved, and there was no usable
audio recording of the hearing. PFR File, Tab 27 at 5-6.
The submissions on review describe the parties’ efforts to
jointly contract with another court reporter to generate a
transeript of the hearing under these circumstances. £.g.,
PFR File, Tabs 1, 3, 5,7, 9, 11. The Office of the Clerk of
the Board subsequently granted the appellant’s motion
to file transcripts of the hearing proceedings. PFR File,
Tabs 20, 22. However, instead of filing the transcripts in
their entirety, the appellant reprinted excerpted portions
of the 2013 hearing transeript in her supplemental petition
for review. PFR File, Tab 27 at 12-26.

We acknowledge that the audio recording of the 2013
two-day hearing is virtually inaudible. The appellant’s
arguments on review do not persuade us that she was
prejudiced by the delay between the close of the record and
the date that the initial decision was issued. For instance,
she asserts on review that the initial decision should be
disregarded because it “barely contains any purported
quotes of testimony,” and “has few if any references to
some witnesses,” and she requests that the Board review
the administrative judge’s “harsh” credibility findings.
Id. at 7. However, the administrative judge who issued
the initial decision is the same administrative judge
who was present during the 2-day hearing in 2013. The
administrative judge’s credibility determinations are
implicitly based on witness demeanor, Little v. Department
of Transportation, 112 M.S.P.R. 224, 14 (2009), and the
appellant’s disagreement with the administrative judge’s
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findings, without more, is insufficient to overcome the
deference to which such determinations are entitled.
See, e.g., Purifoy v. Department of Veterans Affairs,
838 F.3d 1367, 1373 (Fed. Cir. 2016) (explaining that the
Board must give “special deference” to an administrative
judge’s demeanor-based credibility determinations,
“[elven if demeanor is not explicitly discussed”); Haebe
v. Department of Justice, 288 F.3d 1288, 1301 (Fed. Cir.
2002) (stating that the Board must give deference to an
administrative judge’s credibility determinations when
they are based, explicitly or implicitly, on the observation
of the demeanor of witnesses testifying at a hearing; the
Board may overturn such determinations only when it has
“sufficiently sound” reasons for doing so). Importantly,
the appellant does not contend that the administrative
judge was incapacitated or otherwise unable to take notes
during the hearing or observe the testimony of witnesses,
which might call her credibility determinations into
question, nor does the appellant provide any authority to
support her assertion that the administrative judge erred
by failing to include any quoted testimony.

We have reviewed the excerpts of the 2013 hearing
transeript, which largely involve testimony concerning the
appellant’s disclosures, various agency officials’ knowledge
of the disclosures, circumstances surrounding some of the
personnel actions, and the clear-and-convincing factors.
E.g., PFR File, Tab 27 at 12-26. However, the excerpted
testimony does not change our analysis of whether any
of the appellant’s disclosures were made in the normal
course of her duties through normal channels or whether
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she proved that the agency took the personnel actions in
reprisal for her disclosures.

Finally, to the extent that the appellant may be
arguing that her rights were harmed by the virtual
inaudibility of the hearing tapes, we disagree. In Harp
v. Department of the Army, 791 F.2d 161, 163 (Fed. Cir.
1986), the U.S. Court of Appeals for the Federal Circuit
rejected a petitioner’s claim that the unavailability of
a hearing transcript constituted harmful error per se,
requiring reversal of the Board’s decision. The court found
that “such loss is not fatal” to the court’s ability to review
a Board appeal. The court analyzed several factors to
determine whether a fatal flaw occurred, such as whether
the appellant established that he was prejudiced by the
loss of the hearing transcript, whether the appellant
showed that the administrative judge failed to consider
or misused any particular testimony from the hearing,
and whether other evidence existed i n the record that
would support the administrative judge’s findings. Id.;
see also Kemp v. Department of Veterans Affairs, 154 F.
App’x 912, 914 (Fed. Cir. 2005)°; Henderson v. Office of
Personnel Management, 109 M.S.P.R. 529, 15 n.1 (2008).
Here, we find that the appellant did not show that she was
prejudiced by the virtual inaudibility of the hearing tapes
and she did not demonstrate that the administrative judge
failed to consider or misused any particular testimony of
the witnesses that might have caused a different result

5. The Board may follow a nonprecedential decision of the
Federal Circuit when, as here, it finds its reasoning persuasive.
Morris v. Department of the Navy, 123 M.S.P.R. 662, 1 13 n.9
(2016).
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in this case. Furthermore, although some or all of the
hearing tapes may have been virtually inaudible, the
record in this case was sufficiently developed to provide a
meaningful review of the issues raised by the appellant.

NOTICE OF APPEAL RIGHTY’

The initial decision, as supplemented by this Final
Order, constitutes the Board’s final decision in this matter.
5 C.F.R. § 1201.113. You may obtain review of this final
decision. 5 U.S.C. § 7703(a)(1). By statute, the nature of
your claims determines the time limit for seeking such
review and the appropriate forum with which to file. 5
U.S.C. § 7703(b). Although we offer the following summary
of available appeal rights, the Merit Systems Protection
Board does not provide legal advice on which option is most
appropriate for your situation and the rights described
below do not represent a statement of how courts will
rule regarding which cases fall within their jurisdiction.
If you wish to seek review of this final decision, you should
immediately review the law applicable to your claims and
carefully follow all filing time limits and requirements.
Failure to file within the applicable time limit may result
in the dismissal of your case by your chosen forum.

6. We have reviewed the relevant legislation enacted during
the pendency of this appeal and have concluded that it does not
affect the outcome of the appeal.

7. Since the issuance of the initial decision in this matter, the
Board may have updated the notice of review rights included in
final decisions. As indicated in the notice, the Board cannot advise
which option is most appropriate in any matter.
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Please read carefully each of the three main possible
choices of review below to decide which one applies to
your particular case. If you have questions about whether
a particular forum is the appropriate one to review your
case, you should contact that forum for more information.

(1) Judicial review in general. As a general rule, an
appellant seeking judicial review of a final Board order
must file a petition for review with the U.S. Court of
Appeals for the Federal Circuit, which must be received by
the court within 60 calendar days of the date of issuance
of this decision. 5 U.S.C. § 7703(b)(1)(A).

If you submit a petition for review to the U.S. Court
of Appeals for the Federal Circuit, you must submit your
petition to the court at the following address:

U.S. Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, D.C. 20439

Additional information about the U.S. Court of
Appeals for the Federal Circuit is available at the court’s
website, www.cafc.uscourts.gov. Of particular relevance is
the court’s “Guide for Pro Se Petitioners and Appellants,”
which is contained within the court’s Rules of Practice,

and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono
representation for an appeal to the U.S. Court of Appeals
for the Federal Circuit, you may visit our website at
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http:/www.mspb.gov/probono for information regarding
pro bono representation for Merit Systems Protection
Board appellants before the Federal Circuit. The Board
neither endorses the services provided by any attorney
nor warrants that any attorney will acecept representation
in a given case.

(2) Judicial or EEOC review of cases involving a
claim of discrimination. This option applies to you only if
you have claimed that you were affected by an action that
is appealable to the Board and that such action was based,
in whole or in part, on unlawful discrimination. If so, you
may obtain judicial review of this decision—including
a disposition of your discrimination claims—Dby filing
a civil action with an appropriate U.S. district court
(not the U.S. Court of Appeals for the Federal Circuit),
within 30 calendar days after you receive this decision. 5
U.S.C. § 7703(b)(2); see Perry v. Merit Systems Protection
Board, 582 U.S. __, 137 S. Ct. 1975 (2017). If you have
a representative in this case, and your representative
receives this decision before you do, then you must file
with the district court no later than 30 calendar days after
your representative receives this decision. If the action
involves a claim of discrimination based on race, color,
religion, sex, national origin, or a disabling condition, you
may be entitled to representation by a court-appointed
lawyer and to waiver of any requirement of prepayment
of fees, costs, or other security. See 42 U.S.C. § 2000e-5(f)
and 29 U.S.C. § 794a.

Contact information for U.S. district courts can be
found at their respective websites, which can be accessed
through the link below:
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http://www.uscourts.gov/Court_Locator/Court
Websites.aspx.

Alternatively, you may request review by the Equal
Employment Opportunity Commission (EEOC) of your
discrimanation clavms only, excluding all other issues. 5
U.S.C. § 7702(b)(1). You must file any such request with the
EEOC’s Office of Federal Operations within 30 calendar
days after you receive this decision. 5 U.S.C. § 7702(b)
(1. If you have a representative in this case, and your
representative receives this decision before you do, then
you must file with the EEOC no later than 30 calendar
days after your representative receives this decision.

If you submit a request for review to the EEOC by
regular U.S. mail, the address of the EEOC is:

Office of Federal Operations
Equal Employment Opportunity Commission
P.O. Box 77960
Washington, D.C. 20013

If you submit a request for review to the EEOC via
commercial delivery or by a method requiring a signature,
it must be addressed to:

Office of Federal Operations
Equal Employment Opportunity Commission
131 M Street, N.E.
Suite 5SW12G
Washington, D.C. 20507
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(3) Judicial review pursuant to the Whistleblower
Protection Enhancement Act of 2012. This option
applies to you only if you have raised claims of reprisal
for whistleblowing disclosures under 5 U.S.C. § 2302(b)(8)
or other protected activities listed in 5 U.S.C. § 2302(b)(9)
(A)@), (B), (C), or (D). If so, and your judicial petition for
review “raises no challenge to the Board’s disposition of
allegations of a prohibited personnel practice described in
section 2302(b) other than practices described in section
2302(b)(8), or 2302(b)(9)(A)(), (B), (C), or (D),” then you
may file a petition for judicial review either with the U.S.
Court of Appeals for the Federal Circuit or any court of
appeals of competent jurisdiction.® The court of appeals
must receive your petition for review within 60 days of the
date of 1ssuance of this decision. 5 U.S.C. § 7703(b)(1)(B).

If you submit a petition for judicial review to the U.S.
Court of Appeals for the Federal Circuit, you must submit
your petition to the court at the following address:

U.S. Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, D.C. 20439

8. The original statutory provision that provided for judicial
review of certain whistleblower claims by any court of appeals
of competent jurisdiction expired on December 27, 2017. The All
Circuit Review Act, signed into law by the President on July 7,
2018, permanently allows appellants to file petitions for judicial
review of MSPB decisions in certain whistleblower reprisal cases
with the U.S. Court of Appeals for the Federal Circuit or any
other circuit court of appeals of competent jurisdiction. The All
Circuit Review Act is retroactive to November 26, 2017. Pub. L.
No. 115-195, 132 Stat. 1510.
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Additional information about the U.S. Court of
Appeals for the Federal Circuit is available at the court’s
website, www.cafc.uscourts.gov. Of particular relevance is
the court’s “Guide for Pro Se Petitioners and Appellants,”
which is contained within the court’s Rules of Practice,
and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono
representation for an appeal to the U.S. Court of Appeals
for the Federal Circuit, you may visit our website at
http:/www.mspb.gov/probono for information regarding
pro bono representation for Merit Systems Protection
Board appellants before the Federal Circuit. The Board
neither endorses the services provided by any attorney
nor warrants that any attorney will acecept representation
in a given case.

Contact information for the courts of appeals can be
found at their respective websites, which can be accessed
through the link below:

http://www.uscourts.gov/Court_Locator/Court
Websites.aspx.

FOR THE BOARD: /s/ for
Jennifer Everling
Acting Clerk of the Board

Washington, D.C.



23a
APPENDIX C — ORDER OF THE UNITED STATES

COURT OF APPEALS FOR THE FEDERAL CIRCUIT,
FILED APRIL 29, 2025

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

2023-1901
KIM ANNE FARRINGTON,
Petitioner,
V.
DEPARTMENT OF TRANSPORTATION,
Respondent.

Petition for review of the Merit Systems Protection
Board in No. AT-1221-09-0543-B-2.

ON PETITION FOR REHEARING EN BANC
Before Moorg, Chief Judge, MAYER!, LoURIE, DYK,
Prost, REYNA, TARANTO, CHEN, HUGHES, STOLL,

CunNINGHAM, and STARK, Circuit Judges.?

PER Curiam.

1. Circuit Judge Mayer participated only in the decision on
the petition for panel rehearing.

2. Circuit Judge Newman did not participate.
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Appendix C
ORDER

Kim Anne Farrington filed a petition for rehearing
en banc. The petition was first referred to the panel that
heard the appeal, and thereafter the petition was referred
to the circuit judges who are in regular active service.

Upon consideration thereof,

It Is ORDERED THAT:

The petition for panel rehearing is denied.

The petition for rehearing en banc is denied.

For THE COURT
April 29, 2025 [s/ Jarrett B. Perlow

Date Jarrett B. Perlow
Clerk of Court
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