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OPINION, U.S. COURT OF APPEALS
FOR THE FEDERAL CIRCUIT
(APRIL 23, 2025)

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

FRANZ A. WAKEFIELD, DBA
COOLTVNETWORK.COM, INC.,

Plain ti_ff—'A ppellant,

V.

BLACKBOARD INC., META PLATFORMS, INC.,
FKA FACEBOOK, INC., INTERNATIONAL
BUSINESS MACHINES CORPORATION,
KALTURA, INC., MICROSOFT CORPORATION,
OOYALA, INC,, SNAP INC., TRAPELO CORP.,

Defendants-Appellees.

2024-2030, 2024-2031, 2024-2032, 2024-2033,
2024-2035, 2024-2036, 2024-2037, 2024-2038

Appeals from the United States District Court for the
District of Delaware in Nos. 1:19-cv-00291-JLH,
1:19-cv-00292-JLH, 1:19-cv-00293-JLH,
1:19-cv-00294-JL.H, 1:19-cv-00296-JLH,
1:19-¢v-00297-J1LH, 1:19-cv-00534-JLH,
1:19-cv-00535-JLH,

Judge Jennifer L. Hall.

Before: LOURIE, DYK, and CHEN, Circuit Judges.
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PER CURIAM.

In 2022, this court affirmed the judgment of the
United States District Court for the District of Delaware
holding invalid all claims of U.S. Patent No. 7,162,696
(‘696 patent). See CoolTVNetwork.com, Inc. v. Black-
board, Inc., No. 2021-2191, 2022 WL 2525330 (Fed. Cir.
July 7, 2022) (per curiam). More than a year later, the
named inventor of the ‘696 patent, Franz A. Wakefield,
doing business as CoolTVNetwork.com, Inc.

(CoolTV),1 filed a motion for relief from the judgment
under Federal Rule of Civil Procedure 60(b). The dis-
trict court denied Mr. Wakefield’s motion as untimely
and additionally denied Mr. Wakefield’s subsequent
motion for reargument. SAppx 461.2 Because the dis-
trict court did not abuse its discretion, we affirm.

BACKGROUND
In 2019, CoolTV sued Blackboard Iné., Meta

Platforms, Inc., International Business Machines
Corporation, Kaltura, Inc., Microsoft Corporation,
Ooyala, Inc., Snap Inc., and Trapelo Corp. (Appellees)
in the District of Delaware for infringement of the
‘696 patent. Following a claim construction hearing,
the magistrate judge concluded in a report and recom-
mendation that certain means-plus-function limitations
of independent claim 1 of the ‘696 patent are indefinite.
See SAppx 46-54. The magistrate judge also concluded
that similar limitations of independent claims 15 and

1 CoolTV, the plaintiff-appellant in the first appeal, was then
represented by counsel. Mr. Wakefield now proceeds pro se as
the sole proprietor of CoolTV. See ECF No. 11.

2 “SAppx” refers to the supplemental appendix filed by Appellees.
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17-18 are indefinite based on CoolTV failing to make
separate arguments with respect to those limitations
and failing to challenge Appellees’ argument that
those limitations should be treated the same as and
rise and fall with the means-plus-function limitations
of claim 1. SAppx 51, 54.

CoolTV filed objections to the magistrate judge’s
report and recommendation. CoolTV objected to hold-
ing the means-plus-function limitations of claim 1
indefinite and, in a footnote, reserved the right to raise
on appeal whether the construction of claims 15 and
17-18 “should have been considered similarly to the
means-plus-function limitations in Claim 1.” SAppx
735-50, 740 n.1. The district judge overruled CoolTV’s
objections and adopted the recommended constructions.
Accordingly, the district court entered final judgment
of invalidity on July 16, 2021. SAppx 754.

CoolTV appealed to this court. In its opening
brief, like it did before the district court, CoolTV focused
on claim 1 and made no separate arguments with re-
spect to claims 15 and 17-18, save for a footnote
observing that the district court treated claims 15 and
17-18 as means-plus-function claims. SAppx 783 n.3;
see generally id. at 755-826. Following oral argument,
a unanimous panel of this court, consisting of Judge
Newman, Judge Linn, and Judge Chen, affirmed pur-
suant to Federal Circuit Rule 36. See CoolTVNetwork
.com, 2022 WL 2525330. Our mandate issued on Octo-
ber 7, 2022.

In February 2023, Mr. Wakefield (then proceeding
pro se) filed an ultimately unsuccessful petition for a
writ of certiorari with the Supreme Court. Thereafter,
on March 24, 2023, the Chief Judge of this court iden-
tified a judicial complaint against Judge Newman under
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the Judicial Conduct and Disability Act based on prob-
able cause that Judge Newman had committed
misconduct and/or suffered from a mental or physical
disability. A Special Committee was appointed to in-
vestigate. In May 2023, Mr. Wakefield filed a petition
for rehearing of the denial of certiorari, based on the
recently announced complaint and investigation against
Judge Newman. Mr. Wakefield generally argued that
Judge Newman’s inclusion on the panel of this court
that affirmed the invalidity of the ‘696 patent deprived
him of a fair hearing and his right to due process. See
SAppx 1089. The Supreme Court denied Mr. Wake-
field’s petition for rehearing on June 26, 2023.

On September 20, 2023, the Judicial Council of
this court issued an order suspending Judge Newman
based on misconduct for refusing to comply with an
earlier order of the Special Committee. Approximately
two months later, on November 21, 2023, Mr. Wake-
field filed a motion with the district court to set aside
* the judgment under Rule 60(b)(5) and (6). SAppx 1126—
55. Mr. Wakefield’s motion primarily argued that the
district court should have treated claims 15 and 17-18
differently from claim 1. See, e.g., id. at 1136-37. The
motion concluded with a brief argument concerning
Judge Newman that echoed Mr. Wakefield’s rehear-
ing petition at the Supreme Court. See id. at 1151-52.

The district court denied Mr. Wakefield’s motion
in an oral order “at least for the reason that it is un-
timely.” SAppx 461. Mr. Wakefield then filed a “Motion
for Clarification/Reargument” under the District of
Delaware’s Local Rule 7.1.5,3 arguing that his Rule

3 Rule 7.1.5 permits motions for reargument to be filed within 14
days of a decision. See D. Del. LR 7.1.5.
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60(b) motion was not untimely. SAppx 1232-52. The
district court denied that motion by another oral or-
der. SAppx 461.

Mr. Wakefield appeals. We have jurisdiction un-
der 28 U.S.C. § 1295(a)(1).

STANDARD OF REVIEW

In the context of Rule 60(b), we have explained
that “our general practice is to apply the law of the
regional circuit. Because rulings under Rule 60(b)
commonly involve procedural matters unrelated to pa-
tent law issues as such, we often defer to the law of the
regional circuit in reviewing such rulings.” Fiskars,
Inc. v. Hunt Mfg. Co., 279 F.3d 1378, 1381 (Fed. Cir.
2002) (citation omitted); see also Cardpool, Inc. v. Plas-
tic Jungle, Inc., 817 F.3d 1316, 1321 (Fed. Cir. 2016);
02 Micro Int’l Ltd. v. Monolithic Power Sys., Inc., 467
F.3d 1355, 1364 (Fed. Cir. 2006). The timeliness of Mr.
Wakefield’s motion is not unique to patent law. See
Marquip, Inc. v. Fosber Am., Inc., 198 F.3d 1363, 1368-
69 (Fed. Cir. 1999). We thus apply Third Circuit law.

The Third Circuit “review[s] grants or denials of
relief under Rule 60(b), aside from those raised under
Rule 60(b)(4),[4] under an abuse of discretion stand-
ard.” Sovereign Bank v. REMI Cap., Inc, 49 F.4th 360,
364 (3d Cir. 2022) (citation omitted). The Third Cir-
cuit also reviews a denial of a motion for reargument,

4 Mr. Wakefield cites to Rule 60(b)(4) in his motion for reargu-
ment and on appeal, but his Rule 60(b) motion was based on only
60(b)(5) and (6). See, e.g., SAppx 1135; cf. United States v. Franz,
772 F.3d 134, 150 (3d Cir. 2014) (“[R]aising an argument for the
first time in a motion for reconsideration results in waiver of that
argument for purposes of appeal.”).
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and the district court’s application of its own local
rules, for an abuse of discretion. See Jilin Pharm.
USA, Inc. v. Chertoff, 447 F.3d 196, 199 n.4 (3d Cir.
2006); Weitzner v. Sanofit Pasteur Inc., 909 F.3d 604,
613 (3d Cir. 2018). “A district court abuses its discre-
tion when it bases its decision upon a clearly erroneous
finding of fact, an erroneous conclusion of law, or an
improper application of law to fact.” Cox v. Horn, 757
F.3d 113, 118 (3d Cir. 2014).

DISCUSSION

Rule 60(b) permits a court, “[o]n motion and just
terms,” to relieve a party from a final judgment for five
specified reasons or, under Rule 60(b)(6), for “any
other reason that justifies relief.” Fed. R. Civ. P. 60(b).
Rule 60(c)(1) provides the time in which a Rule 60(b)
motion must be made: “A motion under Rule 60(b)
must be made within a reasonable time—and for rea-
sons (1), (2), and (3) no more than a year after the
entry of the judgment or order or the date of the pro-
ceeding.” Fed. R. Civ. P. 60(c)(1) (emphasis added).
Mr. Wakefield’s motion, filed under Rule 60(b)(5) and

(6), is not subject to the one-year limitation.

“[W]hat is a reasonable time must depend to a
large extent upon the particular circumstances alleged.”
Lasky v. Cont’l Prods. Corp., 804 F.2d 250, 255 (3d Cir.
1986) (citation omitted). A Rule 60(b) motion is not
made within a reasonable time when “the reason for
the attack . . . was available for attack upon the origi-
nal judgment.” Moolenaar v. Govt of Virgin Islands,
822 F.2d 1342, 1348 (3d Cir. 1987); see also Kemp v.
United States, 596 U.S. 528, 538 (2022) (declining to
define Rule 60’s “reasonable time” standard but not-
ing that Courts of Appeals have used it to deny Rule
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60(b) motions alleging errors that should have been
raised in a timely appeal).

Mr. Wakefield filed his Rule 60(b) motion more
than two years after the district court’s final judgment
and more than one year after our mandate affirming
that judgment. The thrust of that motion, and of Mr.
Wakefield’s arguments on appeal, is that claims 15
and 17-18 should have been evaluated for validity sepa-
rately from claim 1, rather than treated as means- -
. plus-function claims along with claim 1. In other
- words, Mr. Wakefield seeks to relitigate the validity
of claims 15 and 17-18 based on arguments that could
‘have been raised in the original appeal of the district
court’s judgment. Rather than develop such an argu-
ment, CoolTV’s opening brief in the first appeal
merely made a passing reference to it in a footnote.
See SAppx 783 n.3. Mr. Wakefield argues that inter-
vening precedent renders his motion timely, citing
Dyfan, LLC v. Target Corp., 28 F.4th 1360 (Fed. Cir.
2022). But, without addressing whether Dyfan has
any import on the merits of Mr. Wakefield’s argu-
ments, Dyfan was decided by this court in March
2022, during the pendency of and prior to oral argu-
ment in the first appeal. “Rule 60(b) is not a substitute
for appeal.” Moolenaar, 822 F.2d at 1347. Under these
circumstances, the district court did not abuse its dis-
cretion in finding that Mr. Wakefield’s motion was not
made within a reasonable time. See, e.g., id. at 1348
(concluding that a Rule 60(b) motion was not made
within a reasonable time where brought almost two
years after the district court’s initial judgment and
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“the reason for the attack upon that judgment was
available for attack upon the original judgment”).5

The facts presented in this case are quite similar
to those in Odyssey Logistics & Technology Corp. v.
Stewart, 130 F.4th 973 (Fed. Cir. 2025). There, a pa-
tent applicant waited more than one year after the
issuance of our mandate affirming the Patent Trial
and Appeal Board’s denial of a patent application in
filing a request for review by the Director of the United
States Patent and Trademark Office based on the
Supreme Court’s decision in United States v. Arthrex,
Inc., 594 U.S. 1 (2021). See Odyssey, 130 F.4th at 976-
77. Analogizing the Patent Office’s discretion in deny-
ing review to the Rule 60(b) context, we affirmed the
denial of review because the party “had notice of -
the .. .issue. .. and made no effort to present this ar-
gument” until a substantial amount of time had passed.
Id. at 978-79.

Mr. Wakefield’s motion also briefly argued that he
did not receive a fair hearing during his first appeal, in
violation of his right to due process, because of Judge
Newman’s inclusion on the panel that decided that ap-
peal. See SAppx 1151-52.6 Although the motion cited to

5 Mr. Wakefield appears to argue to us that claim 1 of the ‘696
patent was also erronecusly invalidated. See, e.g., Appellant’s Br.
13-4, 46. This argument, not raised to the district court in the
Rule 60(b) motion, is forfeited. See Simko v. U.S. Steel Corp., 992
F.3d 198, 205 (3d Cir. 2021). Even if that argument had not been
forfeited, the district court would not have abused its discretion
in deeming the argument untimely for the same reason as with
respect to claims 15 and 17-18: Mr. Wakefield may not use Rule
60(b) as a substitute for appeal.

6 This court must call attention to what 1s, at best, a careless
misrepresentation in Appellees’ response brief. Appellees assert
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the Judicial Council’s September 2023 order suspend-
ing Judge Newman, Mr. Wakefield first pressed this
same theory for relief in his May 2023 rehearing peti-
tion to the Supreme Court, following the March 2023
order that announced the complaint against Judge New-
man. Yet Mr. Wakefield waited approximately eight
months following the March 2023 order and approxi-
mately six months following the rehearing petition to
file his Rule 60(b) motion. Given the “overriding inter-
est in the finality and repose of judgments,” Martinez-
McBean v. Gov't of Virgin Islands, 562 F.2d 908, 913
(3d Cir. 1977) (citation omitted), and considering the
very brief treatment that Mr. Wakefield’s motion af-
forded this argument to attack a then-28-month-old
judgment, we cannot say that the district court
abused its discretion in also deeming this portion of
Mr. Wakefield’s motion not made within a reasonable
time. See also, e.g., Moolenaar, 822 F.2d at 1347 (“Re-
opening the case many years later. .. totally disre-
gards the important principle that litigation must fi-
nally end . ...”); Harrison v. Harrison, No. 22-3361,
2023 WL 7017695, at *2 (3d Cir. Oct. 25, 2023) (per
curiam) (holding that a Rule 60(b) motion was not
made within a reasonable time where it was filed al-
most one year after the judgment and “was filed
several months after the date of the latest ‘new evi-
dence’ on which [the motion was] based”).

that Mr. Wakefield’s Rule 60(b) motion “made no mention of
Judge Newman.” Appellees’ Br. 26. This is simply untrue, as
even a basic computer word search of the motion would reveal.
See SAppx 1134, 1151-52; see also SAppx 1225 n.7 (Appellees’
opposition to Mr. Wakefield’s motion acknowledging that the mo-
tion made this very argument).
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The district court also denied Mr. Wakefield’s mo-
tion for reargument. The court’s local rules specify that
such motions “shall be sparingly granted.” D. Del. LR
7.1.5. “[R]eargument may-be appropriate where ‘the
[c]lourt has patently misunderstood a party, or has
made a decision outside the adversarial issues presented
to the [c]ourt by the parties, or has made an error not
of reasoning but of apprehension.” Johnson v. Dia-
mond State Port Corp., 50 F. App’x 554, 560 (3d Cir.
2002) (quoting Brambles USA, Inc. v. Blocker, 735 F.
Supp. 1239, 1241 (D. Del. 1990)). The district court found
that none of those circumstances were present. See
SAppx 461. Mr. Wakefield identifies no reason why
the district abused its discretion in denying that mo-
tion and nor do we see any.

CONCLUSION

We have considered Mr. Wakefield’s remaining
arguments and find them unpersuasive. For the fore-
going reasons, we affirm the district court’s orders
denying Mr. Wakefield’s Rule 60(b) motion and deny-
Ing reargument.

AFFIRMED
COSTS

No costs.
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MANDATE, U.S. COURT OF APPEALS FOR
THE FEDERAL CIRCUIT
(JULY 3, 2025)

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

FRANZ A. WAKEFIELD, DBA
COOLTVNETWORK.COM, INC.,

PlaintiffAppellant,

V.

BLACKBOARD INC., META PLATFORMS, INC.,
FKA FACEBOOK, INC., INTERNATIONAL
BUSINESS MACHINES CORPORATION,
KALTURA, INC., MICROSOFT CORPORATION,
OOYALA, INC., SNAP INC., TRAPELO CORP.,

Defendants-Appellees.

2024-2030, 2024-2031, 2024-2032, 2024-2033,
2024-2035, 2024-2036, 2024-2037, 2024-2038

MANDATE

In accordance with the judgment of this Court,
entered April 23, 2025, and pursuant to Rule 41 of the
Federal Rules of Appellate Procedure, the formal man-
date is hereby issued. -
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FOR THE COURT
/s/ Jarrett B. Perlow

Clerk of Court

June 26, 2025
Date
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ORAL ORDER ENTERING JUDGMENT,
UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF DELAWARE
(JANUARY 25, 2024)

U.S. DISTRICT COURT
DISTRICT OF DELAWARE (WILMINGTON)

COOLTVNETWORK.COM, INC.,

V.

Blackboalfd, Inc.,

CIVIL DOCKET FOR CASE #: 1:19-cv-00291-JLH

Docket Entry #93
01/25/2024

93 ORAL ORDER: Pending before the Court is
Plaintiffs pro se “Rule 60 Motion.”.(No. 19-
291, DI 89; No. 19-292, D.I. 106; No. 19-293,
D.I. 116; No. 19-194, D.1. 95; No. 19-295, D.I.
101; No. 19-296, D.I. 103; No. 19-297, D.1. 97;
No. 19-534, D.1. 102; No. 19-535, D.1. 98.) When
this case was filed in 2019, Plaintiff CoolTV-
Network.com, Inc. was a Limited Liability
Company represented by licensed counsel.

- (D.I. 1, para 2.) LLCs cannot appear pro se
in federal court. See Dougherty v. Snyder,
469 F. App’x 71, 72 (3d Cir. 2012). That said,
it appears that Mr. Wakefield told the Federal
Circuit on appeal in 2022 that Plaintiff was
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then operating as a “sole proprietorship,” and
the Federal Circuit accepted that represen-
tation and permitted Mr. Wakefield to
appear pro se “on behalf of CoolTVNetwork
.com.” (No. 2021-2191, Di 104 (Fed. Cir. Sept
1, 2022).) As Defendants do not oppose the
Court ruling on the pending motion (see, e.g.,
No. 19-291, D.I. 90 at 1 n.3), the Court has
considered it. The motion is denied at least for
the reason that it is untimely. The Clerk of
Court shall e-mail a copy of this Order to Mr.
Wakefield at the address set forth in his Mo-
tion. Ordered by Judge Jennifer L. Hall on
© 1/25/2024. Associated Cases: 1:19-cv-00291-
JLH et al.(ceg) (Entered: 01/25/2024)
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ORDER DENYING PETITION FOR
REHEARING, U.S. COURT OF APPEALS FOR
THE FEDERAL CIRCUIT
(JUNE 26, 2025)

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

FRANZ A. WAKEFIELD, DBA
COOLTVNETWORK.COM, INC,,

PlaintiffAppellant,

V.

BLACKBOARD INC., META PLATFORMS, INC.,
FKA FACEBOOK, INC., INTERNATIONAL
BUSINESS MACHINES CORPORATION,
KALTURA, INC., MICROSOFT CORPORATION,
OOYALA, INC., SNAP INC., TRAPELO CORP.,

Defendants-Appellees.

2024-2030, 2024-2031, 2024-2032, 2024-2033, 2024-
2035, 2024-2036, 2024-2037, 2024-2038

Appeals from the United States District Court for the
District of Delaware in Nos. 1:19-cv-00291-JL.H,
1:19-cv-00292-JLH, 1:19-cv-00293-JL.H, 1:19-cv-

00294-JLH, 1:19-cv-00296-JLH, 1:19-cv-00297-JLH,
1:19-cv-00534-JLH, 1:19-cv-00535-JLH, Judge Jen-
nifer L. Hall.

ON PETITION FOR PANEL REHEARING AND
REHEARING EN BANC
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‘Before: LOURIE, DYK, and CHEN, Circuit Judges.

PER CURIAM.

ORDER

Franz A. Wakefield filed a combined petition for
panel rehearing and rehearing en banc. The petition
was referred to the panel that heard the appeal, and
thereafter the petition for rehearing en banc was re-
ferred to the circuit judges who are in regular active
service. ’

Upon consideration thereof,
IT IS ORDERED THAT:
The petition for panel rehearing is denied.

The petition for rehearing en banc is denied.

FOR THE COURT

/sl Jarrett B. Perlow
Clerk of Court

June 26, 2025
Date
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ORAL ORDER DENYING MOTION FOR
. CLARIFICATION/REARGUMENT,
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

(MAY 20, 2024)

Docket Entry # 97

U.S. DISTRICT COURT
DISTRICT OF DELAWARE (WILMINGTON)
05/20/2024

97 ORAL ORDER: Pending before the Court is
Plaintiff's "Motion for Clarification/Reargu-
ment" (No. 19-291, D.I 94; No. 19-292, D.I.
111; No. 19-293, D.I. 121; No. 19-294, D.L.
100; No. 19-295, D.I. 106; No. 19-296, D.I.
108; No. 19-297, D.I. 102; No. 19-534, D.I.
107; No. 19-535, D.I. 103). Local Rule 7.15
states that [m]otions for reargument shall be
sparingly granted. The. decision on a motion
for reargument is within the district court's
discretion and such motions are granted usu-
ally only under circumstances where the court
has patently misunderstood a party, made a
decision outside the adversarial issues pre-
sented by the parties, or made an error not
of reasoning but of apprehension. Those cir-
cumstances are not present here. Accordingly,
the Motion is DENIED. Ordered by Judge Jen-
nifer L. Hall on 5/20/2024. Associated Cases:
1:19-cv-00291-JLH et al. (ceg) (Entered: 05/
20/2024)
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CONSTITUTIONAL PROVISIONS
AND JUDICIAL RULES

U.S. Const., amend. V

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a present-
ment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the
Militia, when in actual service in time of War or
public danger; nor shall any person be subject for
the same offence to be twice put in jeopardy of life
or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of
life, liberty, or property, without due process of
law; nor shall private property be taken for public
use, without just compensation.

U.S. Const., amend. XTIV, sec. 1

All persons born or naturalized in the United
States and subject to the jurisdiction thereof, are
citizens of the United States and of the State
wherein they reside. No State shall make or en-
force any law which shall abridge the privileges or
immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny
to any person within its jurisdiction the equal pro-
tection of the laws.
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28 U.S. Code § 46(b) ‘
Assignment of judges; panels; hearings; quorum

(b) In each circuit the court may authorize the hearing
and determination of cases and controversies by
separate panels, each consisting of three judges, at
least a majority of whom shall be judges of that
court, unless such judges cannot sit because
recused or disqualified, or unless the chief judge of
that court certifies that there is an emergency in-
cluding, but not limited to, the unavailability of a
judge of the court because of illness. Such panels.
shall sit at the times and places and hear the cases
and controversies assigned as the court directs.
The United States Court of Appeals for the Federal
Circuit shall determine by rule a procedure for the
rotation of judges from panel to panel to ensure
that all of the judges sit on a representative cross
section of the cases heard and, notwithstanding
the first sentence of this subsection, may deter-

"~ mine by rule the number of judges, not less than
three, who constitute a panel.
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Fed Rule Civ. P. 60(b)-(c)
Relief from a Judgment or Order

(b) Grounds for Relief from a Final Judgment, Order,
or Proceeding. On motion and just terms, the court
may relieve a party or its legal representative from
a final judgment, order, or proceeding for the fol-
lowing reasons:

(1) mistake, inadvertence, surprise, or excusable
neglect;

(2) newly discovered evidence that, with reasona-
ble diligence, could not have been discovered in
time to move for a new trial under Rule 59(b)

3

fraud (whether previously called intrinsic or
extrinsic), misrepresentation, or misconduct
by an opposing party;
the judgment is void;
the judgment has been satisfied, released, or
discharged; it is based on an earlier judgment

that has been reversed or vacated; or applying
it prospectively is no longer equitable; or

(6) any other reason that justifies relief.
(c) Timing and Effect of the Motion.

(1) Timing. A motion under Rule 60(b) must be
made within a reasonable time—
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NOTICE OF CONSTITUTIONAL CHALLENGE
RAISED IN APPELLANT “WAKEFIELD’S”
CORRECTED INITIAL BRIEF
(AUGUST 28, 2024)

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

FRANZ A. WAKEFIELD, DIBIA
COOLTVNETWORK.COM, INC.,

Plaintiff-Appellant,

V.

BLACKBOARD, INC., FACEBOOK, INC,,
INTERNATIONAL BUSINESS MACHINES
CORPORATION, KALTURA, INC., LIMELIGHT
NETWORKS, INC., MICROSOFT CORPORATION,
OOYALA, INC., SNAP, INC., TRAPELO CORP.,

Defendants-Appellees.

Case Numbers: 24-2030, 24-2031, 24-2032, 24-2033,
24-2034 24-2035, 24-2036, 24-2037,24-2038

Appeals from the United States District Court for the
District of Delaware in the following Case Numbers:
1:19-CV-00291-JLH, 1:19-CV-00292-JLH, 1:19-CV-
00293-JLH, 1:19-CV-00294-JLH, 1:19-CV-00295-
JLH, 1:19-CV-00296-JLH, 1:19-CV-00297-JLH, 1:19-
CV-00534-JLH, 1:19-CV-00535-JLH, PRESIDING,
THE HONORABLE JENNIFER L. HALL.
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Notice of Constitutional Challenge:

Notice is hereby given: of a Constitutional Chal-
lenge based on Federal Rules of Appellate Procedure,
Rule 44.

II. Introduction

The framework of our nation, from the initial
thirteen colonies to the adoption of the Declaration of
Independence as the United States of America and
then the creation of the United States Constitution in
1787, which was ratified in 1788 and put into opera-
tion 1n 1789, 1s built as a democratic mechanism with
a perpetual apparatus at its core which regulates tyr-
anny by “self-checking” and balancing the intrinsic
powers of government, on both a state and federal
level, so that all its citizens and naturalized persons
within its territory can enjoy certain liberties and
freedoms which our forefathers believed every person
should have a right.

The framers of the Constitution believed in sepa-
ration of powers to avoid the possibility of tyranny
which would occur by concentrating power in one
body. Thus, a three-tier system was born which incor-
porates 1.) the Legislative, 2.) the Judicial, and 3.) the
Executive branches, where each branch limit or
“check” the power of the other two to ensure a demo-
cratic and just land for all citizens and naturalized
persons within the protection of the United States.

This multi-tier system of balancing power is ech-
oed throughout each branch, but specifically in the
judicial branch it can be seen in the statutory right to
appeal a decision to a higher court, an appellate court,
and ultimately the supreme court of a state and/or to
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the Supreme Court of the United States. Our forefa-
thers, the framers of the United States Constitution,
believed that certain liberties and freedoms should
never be abridged without due process of law, which
flows from the statutory right to a properly consti-
tuted court of appeals, pursuant to 28 U.S.C. § 46—
Assignment of Judges; Panels; Hearings; and Quorum,
which “is conferred, not by legislative grace, but by
constitutional guarantee.” See. Clevland Board of Ed-
ucation v. Loudermill, 470 U.S. 532 (1985).

III. The Due Process Clause of the 14th
Amendment is a Guarantee

APPELLANT, Franz A. Wakefield, 1s a United
States Citizen doing business as COOLTvNET-
WORK.COM, INC.. The Fourteenth Amendment,
Section 1 of The United States Constitution states:

“No State shall make or enforce any law
which shall abridge the privileges or immun-
ities of citizens of the United States; nor
shall any State deprive any person of life, lib-
erty, or property, without due process of law;
nor deny to any person within its jurisdiction
the equal protection of the laws.”

In this matter outlined in APPELLANT
“WAKEFIELD’S” initial brief, the Federal Circuit has
deprived APPELLANT “WAKEFIELD” of his patent
rights (i.e., protected property) by upholding on a prior
appeal a decision made in the District Court of Dela-
ware to invalidate United States Patent N2: 7,162,696,
which caused APPELLANT (“WAKEFIELD”) serious
injury.
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“For over 100 years patents have been considered
personal property entitled to full protection under the
U. S. Constitution.” See. Are Patents Property That Is
Protected by the US. Constitution, Published in Land-
slide, Vol. 14, No. 2, December/January 2022, by the
American Bar Association.

In Oil States Servs., LLC v. Greene’s Energy Grp.,
LLC., 138 S. Ct. 1365 (2018), the Supreme Court held
that a patent is d particular type of property “a matter
involving of public rights—specifically, the grant of a
public franchise,” subject to the protections of the 14tk
Amendment of the Constitution. See. Golden v. United
States, 955 F. 3d 981, 990 (Fed. Cir. 2020). “The Four-
teenth Amendment’s procedural protection of property
is a safeguard of the security of interests that a person
~ has already acquired in specific benefits. These inter-
ests — property interests — may take many forms.”
(Emphasis Added) See. Board of Regents v. Roth, 408
U.S. 564 (1972).

The first step to prove a procedural due process
violation is to show that the government has deprived
APPELLANT “WAKEFIELD?” of either life, liberty, or
property, and it caused a serious injury. The balanc-
ing process mandates identification of the nature and
weight of the private interest affected by the official
action challenged. In this matter, the private interest
affected is the granted ‘696 Patent, which is presumed
valid under 35 U.S.C. § 282(a), in particular, APPEL-
LANT (“WAKEFIELD’S”) interest is in continued
possession and use of his patent rights pending the
outcome of a fair and impartial appeal which was due
to him. This interest is a substantial one, because the
government will not be able to make APPELLANT
(“WAKEFIELD”) whole for any patent infringement
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damages lost by the invalidation of said patent by an
erroneous invalidation of the patent through lack of a
fair and impartial appeal—(hearing, deliberations, and
ruling); due to a lack of quorum of capable judges by
the inclusion of a judge with mental disability issues
on the appellate three judge panel, which became pub-
lic after the appellate decision to uphold the district
court’s order to invalidate the ‘696 Patent.

Because the primary function of the legal process
1s to minimize the risk of erroneous decisions, the bal-
ancing process requires consideration of the likelihood
of an erroneous deprivation of the private interest in-
volved as a consequence of the procedures used. The
balancing test requires the identification of the gov-
ernmental function involved; also to weigh in the
balance the government interests served by the proce-
dures used, as well as the government burdens, if any,
that would result from the substitute procedures
sought, in this matter, an appeal—(hearing, delibera-
tions, and ruling) by three capable judges without
mental disability issues. APPELLANT (“WAKE-
FIELD”) is constitutionally entitled to a fair and
impartial appeal with three capable judges before his
patent is invalidated and his patent rights taken
away. This right outweighs the government’s inter-
ests in not affording APPELLANT (“WAKEFIELD”) a
fair forum. See. Mackey v. Montiym, 443 U.S. 1 (1979).

“The point is straightforward: the Due Process
Clause provides that certain substantive
rights—Ilife, liberty, and property—cannot
be deprived except pursuant to constitution-
ally adequate procedures. The categories of
substance and procedure are distinct. Were
the rule otherwise, the Clause would be
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reduced to a mere tautology. ‘Property’ can-
not be defined by procedures provided for its
deprivation any more than can life or liberty.
The right to due process ‘is conferred, not by
legislative grace, but by constitutional guar-
antee. While the legislature may elect not to
confer a property interest in [a public fran-
chise . .. ]Jit may not constitutionally author-
ize the deprivation of such an interest, once
conferred, without appropriate procedural
safeguards.” (Emphasis Added) See. Clevland
Board of Education v. Loudermill, 470 U.S.
532 (1985).

. The Right to a Properly Constituted Court
of Appeals is Statutory

28 U.S. Code § 46— Assignment of Judges; Pan-
els; Hearings; and Quorum states:

“(b) In each circuit the court may authorize
the hearing and determination of cases and
controversies by separate panels, each con-
sisting of three judges, at least a majority of
whom shall be judges of that court, unless
such judges cannot sit because recused or
disqualified, or unless the chief judge of that
court certifies that there is an emergency in-
cluding, but not limited to, the unavailability
of a judge of the court because of illness. Such
panels shall sit at the times and places and
hear the cases and controversies assigned as
the court directs. The United States Court of
Appeals for the Federal Circuit shall deter-
mine by rule a procedure for the rotation of
judges from panel to panel to ensure that all
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of the judges sit on a representative cross
section of the cases heard and, notwithstand-
ing the first sentence of this subsection, may
determine by rule the number of judges, not
less than three, who constitute a panel.”
(Emphasis Added)

THUS:

V: Constitutional Challenge

Whether, an appellate panel can invalidate a cit-
izen's patent, and deprive an appellant of his 14th
Amendment Constitutional Rights by upholding a dis-
trict court's ruling; when such a decision tacitly
overrules the current precedent of the Federal Circuit
and the deciding three judge panel was created with,
and included a judge, ruled to have mental disability
issues during the pendency of the appellant's appeal,
and who has been unanimously removed by a Judicial
Council from hearing cases because of being unfit to
serve because of these mental disability issues.

/s/ Franz A. Wakefield, Pro Se

D |B| A cooltvnetwork.com

4 West Las Olas Boulevard; Suite 1206
Fort Lauderdale, Florida 33301

Tele: 305-206-4832

Email: franzwakefield@cooltvnetwork.com

Date: August 28, 2024
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APPELLANT WAKEFIELD’S
CORRECTED INITIAL BRIEF
(AUGUST 28, 2024)

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

FRANZ A. WAKEFIELD, DIBIA
COOLTVNETWORK.COM, INC,,

Plaintiff-Appellant,

V.

BLACKBOARD, INC., FACEBOOK, INC,,
INTERNATIONAL BUSINESS MACHINES
CORPORATION, KALTURA, INC., LIMELIGHT
NETWORKS, INC., MICROSOFT CORPORATION,
OOYALA, INC., SNAP, INC., TRAPELO CORP.,

Defendants-Appellees.

Case Numbers: 24-2030, 24-2031, 24-2032, 24-2033,
24-2034 24-2035, 24-2036, 24-2037,24-2038

Appeals from the United States District Court for the
District of Delaware in the following Case Numbers:
1:19-CV-00291-JLH, 1:19-CV-00292-JLH,
1:19-CV-00293-JLH, 1:19-CV-00294-JLH,
1:19-CV-00295-JLH, 1:19-CV-00296-JLH,
1:19-CV-00297-JLH, 1:19-CV-00534-JLH,
1:19-CV-00535-JLH,

Presiding, The Honorable Jennifer L. HALL.
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Franz A. Wakefield, Pro Se

D |B| A cooltvnetwork.com

4 West Las Olas Boulevard; Suite 1206
Fort Lauderdale, Florida 33301

Tele: 305-206-4832

Email: franzwakefield@cooltvnetwork.com

UNITED STATES PATENT NO: 7,162,696
Independent Claim 1

A Multifunctional Hot Spot apparatus compris-
ing:

at least one hot spot defined by a communi-
cation with instructions stored on a tangible
retaining medium;

at least one of the hot spots being accessible
from a globally accessible network;

means for performing at least one of a plu-
rality of predetermined functions executed
with the selection of each particular hot spot;

wherein said hot spots reside on and are ac-
cessible from a digital video or audio file;

wherein said predetermined functions are
selected from a mode control;

wherein the mode control comprises a plural-
ity of modes;

wherein the plurality of modes comprise a
shop mode, a bid mode, an interact mode, an
entertainment mode, and a link mode;
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wherein a specific mode is selected by a user
through an expandable graphical user inter-
face bar;

wherein said specific mode further toggles
based on time stamps in said digital video or
digital audio file;

wherein said hot spots are visualized by out-
lines, shading, or illumination or a combin-
ation of each, at a predetermined area on the
display;

wherein said Multifunctional Hot Spot appa-
ratus is made to reside on and is executing
on a computing system,;

means, defined by said instructions, for selecting
and activating at least one of said predetermined
functions by clicking on each particular Multifunc-
tional Hot Spot.

Independent Claim 15

(Claims 17, and 18 also, do not use “means” for or
“step” for language).

A tangible computer readable storage medium
having computer readable program code portions
stored therein, such that, when executed in a com-
puter causes the computer to perform the steps of:

defining at least one hot spot by a communi-
cation with instructions stored on a tangible
retaining medium,;

accessing at least one of the hot spots from a
globally accessible network;




App.31la

performing at least one of a plurality of
predetermined functions executed with the
selection of each particular hot spot;

wherein said hot spots reside on and are ac-
cessible from a digital video or audio file;

wherein said predetermined functions are
selected from a mode control;

wherein the mode control comprises a plural-
ity of modes;

wherein the plurality of modes comprise a
shop mode, a bid mode, an interact mode, an
entertainment mode, and a link mode;

wherein a specific mode is selected by a user
through an expandable graphical user inter-
face bar;

wherein said specific mode further toggles
based on time stamps in said digital video or
digital audio file;

wherein said hot spots are visualized by out-
lines, shading, or illumination or a combin-
ation of each, at a predetermined area on the
display;

wherein said Multifunctional Hot Spot appa-
ratus is made to reside on and is executing
on a computing system;

selecting and activating at least one of said pre-
determined functions by clicking on each particular
Multifunctional Hot Spot.
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STATEMENT OF RELATED CASES

This is a group of consolidated appeals from the
following district court cases: Nos: 19-CV-00291-JLH,
19-CV-00292-JLH, 19-CV-00293-JLH, 19-CV-00294-
JLH, 19-CV-00295-JLH, 19-CV-00296-MH, 19-CV-
00297-JLH, 19-CV-00534-MH, 19-CV-00535-JLH.

JURISDICTIONAL STATEMENT

This appeal is based on an original action for pa-
tent infringement by APPELLANT, FRANZ A.
WAKEFIELD, who is doing business as COOL-
TVNETWORK.COM, INC., “WAKEFIELD”), against
BLACKBOARD, INC., FACEBOOK, INC., INTER-
NATIONAL BUSINESS MACHINES CORPORATION,
KALTURA, INC., LIMELIGHT NETWORKS, INC.,
MICROSOFT CORPORATION, OOYALA, INC., SNAP,
INC., AND TRAPELO CORPORATION, (collectively,
“APPELLEES”) in the United States District Court
for the District of Delaware. The district court had ju-
risdiction pursuant to 28 U.S.C. §§ 1331, and 1338(a).
On July 16, 2021, the district court issued a final judg-
ment. See. Appx00018-Appx00032.

On November 21, 2023, APPELLANT (“WAKE-
FIELD”) filed a Rule 60 Motion, based on an intervening
clarification of the law brought to light by the prece-
dential ruling in Dyfan, LLC v. Target, Corp., 28 F 4th
1360 (Fed. Cir. 2022), on March 24, 2022, which clari-
fied when to give effect to the presumption against the
application of § 112, 6, as it pertains to the Independ-
ent Claims 15, 17, and 18 of APPELLANT (“WAKE-
FIELD’S”) invalhidated patent No: 7,162,696; which was
uncovered by APPELLANT (“WAKEFIELD”) during
the investigation into Judge Pauline Newman’s mental
status, when the Special Committee of the Federal
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Circuit issued and published recommendations to the
Judicial Council, on the Federal Circuit website.

On September 20, 2023, an order of the Judicial
Council issued suspending Judge Pauline Newman,
who sat on APPELLANT (“WAKEFIELD’S”) initial
appellate panel which affirmed the invalidation of
United States Patent No: 7,162,696, because the pa-
tent allegedly did not disclose an algorithm in the
specification that corresponds to the claimed “means”
functions of Claim 1’s means-plus-function limitations.
APPELLANT (“WAKEFIELD”) contends that the de-
fective panel overlooked, because of the inclusion of
Judge Newman, crucial evidence during the appeal
which proves that Independent Claim 1 was supported
by an algorithm documented in the specification of the
subject patent, the fact that Independent Claims 15,
17, and 18, does not use “means” or “step” for lan-

guage, and that APPELLANT (“WAKEFIELD”) did not
concede that Claims 15, 17, and 18 were means-plus-
function claims.

Thus, the district court should have conducted a
meaningful means-plus-function analysis (i.e. com-
plete the 2-Step process) for Independent Claims 15,
17, and 18, as it pertains to the “presumption” for the
application of § 112, 9 6 when means-plus-language is
not used in a claim limitation.

The September 20, 2023, order, the “Rule 60(b)
Event,” of the Judicial Council of the Federal Circuit,
found that: “(1) the evidence establishes reasonable
concerns that Judge Newman suffers from a disability
preventing her from effectively discharging the duties
of her office.” Emphasis added. See.Appx00033-Appx-
00041, Appx00040, and Id. at 9 1. APPELLANT
(“WAKEFIELD”) believes that, in his prior appeal, the
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appointment and inclusion of Judge Newman, who
had a witnessed-20 court staff, and documented state
of deteriorating mental capacity over a 2-year period
and while serving on APPELLANT (“WAKEFIELD’S”)
prior appellate panel, displaced the equilibrium and
dynamics of his prior appellate panel, causing a defect
in the integrity of the proceeding which caused the
Federal Circuit to affirm the district court’s ruling,
which is in conflict with its own precedents in: Wil-
liamson v. Citrix Online, LLC., 792 F. 3d 1339, 1349
(Fed. Cir. 2015), Zeroclick, LLC v. Apple Inc., 891 F.
3d 1003 (Fed. Cir. 2018), and Dyfan; ultimately violat-
ing and nullifying APPELLANT (“WAKEFIELD’S”)
Due Process, and Constitutional Rights predicated by
Article I, Section 8, which authorizes Congress to se-
cure for limited times to inventors, the exclusive right
to their discoveries.

On January 25, 2024, the district court issued a
final order denying APPELLANT (“WAKEFIELD’S”)
Rule 60 Motion as “untimely.” See. Appx00001-Appx-
00002. APPELLANT (“WAKEFIELD”) timely filed a
Notice of Appeal on June 17, 2024. See. Appx00046-
Appx00051. This Appellate Court of the Federal Cir-
cuit has jurisdiction under 28 U.S.C. § 1295(a).

STATEMENT OF THE ISSUES

During APPELLANT (“WAKEFIELD’S”) petition
to the Supreme Court of the United States in the prior
group of consolidated cases on appeal, on or after
March 24,2023, Chief Judge Kimberly A. Moore, of
The Federal Circuit, issued an order and began the
formal investigative process under Rule 5 of the Rules
for Judicial Conduct and Judicial Disability proceed-
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ings against Judge Pauline Newman under the Judicial
Conduct and Disability Act.

On September 20, 2023, an order of the Judicial
Council of the Federal Circuit was issued and published
on the Federal Circuit website, suspending Judge Paul-
ine Newman and ruled that: “(1) the evidence estab-
lishes reasonable concerns that Judge Newman suf-
fers from a disability preventing her from effectively
discharging the duties of her office.” See. Appx00040,
and Id. at q 1.

1. The district court decided incorrectly that
APPELLANT (“WAKEFIELD’S”) Rule 60 Motion “is
denied at least for the reason that it is untimely.” See.
Appx00001 The district court failed to take into ac-
count that the Rule 60 Motion was filed on November
21, 2023, only 2 months after the “Rule 60(b) Event.”
It isillogical to punish APPELLANT (“WAKEFIELD”)

as being “untimely” in bringing a Rule 60(b) Motion,
when the “Rule 60(b) Event,” which voids the judg-
ment, did not occur until approximately 2 years after -
the district court judgment.

2. The district court failed to consider that
APPELLANT (“WAKEFIELD”) made his Rule 60(b)
Motion pursuant to Rule 60(b)(4) — (6), that Rule
60(c), Timing and Effect of the Motion states: “A mo-
tion under Rule 60(b) must be made within a reasonable
time” (Emphasis added), and that the amount of time
that constitutes a reasonable time is not defined by
the rule, but turns on the circumstances of each case.
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3. The district court failed to consider the exten-
uating and extremely rare circumstance of having an
appellate panel consisting of a judge, ruled by a formal
Special Committee and Judicial Council, with over-
whelming evidence accumulated during a two year
period, which includes the time of APPELLANT
(“WAKEFIELD’S”) hearing on the date of July 7, 2022,
to be eliciting reasonable concerns, that APPELLANT
(“WAKEFIELD’S”) included panel Judge Pauline New-
man, suffers from a disability that prevents her from
effectively discharging the duties of her office and has
been witnessed by 20 fellow colleagues, on a daily ba-
sis to exhibit: “significant mental deterioration including
memory loss, confusion, lack of comprehension, para-
noia, anger, hostility, and severe agitation.” See.
Appx00075 — Appx00084, and Appx00084, Id. at J 2.

4. The district court failed to consider that the

right to a properly constituted court of appeals is stat-
utory, under 28 U.S.C. § 46 (b), which states that an
appellate panel shall be constituted with not less than
three capable judges.

5. The district court failed to consider that the
Due Process Clause of the 14th Amendment is a guar-
antee and that no state shall deprive any person of
life, liberty, or property without due process of law,
and that a patent is considered property.

6. The district court failed to consider APPEL-
LANT (*“WAKEFIELD’S”) Expert testimony on the
record which evidences the existence of an algorithm in
the specification of the subject 696 Patent that pro-
vides structure for the means-plus-functions limitations
of Claim 1 and satisfies the requirements of § 112 9 6.
See. Appx00421-Appx00431, Appx00421, Id. at J 126,
9 2, and Appx00441 — Appx004442.
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7. The district court failed to perform a meaning-
ful means-plus-function analysis, by failing to apply
the 2-Step Process to Claims 15, 17, and 18 of APPEL-
LANT (“WAKEFIELD’S”) patent No.: 7,162,696, which
does not use “means for” or “step for” language, as
clarified by the recent precedential case Dyfan. See.
Appx00457 — Appx00458.

STATEMENT OF THE CASE AND FACTS

I. Background of the Invention

During the Prosecution History of the 696 Pa-
tent, the Examiner drafted the independent claims of
the ’696 Patent, with presumed enabled and definite
limitations, which was certified and approved by the
Primary Examiner, and the PTO Supervisor. See.
Appx00535 — Appx00538. The following is the Exam-
iner’s statement of reasons for allowance: “In regards
to [the] independent claims [ ... ] the prior art found
does not teach a multifunctional hot spot apparatus
comprising all of the following specific modes: a shop
mode, a bid mode, and interact mode, an entertain-
ment mode, and a link mode; wherein a specific mode
1s selected by a user through an expandable graphical
user interface bar; wherein said specific mode further
toggles based on time stamps in said digital video or
digital audio file; and wherein with the selection of a
particular hot spot, a predetermined function is executed
based on the mode currently active; in combination with
all of the other claim limitations.” Emphasis added,
See. Appx00597-Appx00601, and Appx00601.

1 The Federal Circuit reaffirmed in Baldwin Graphic Systems v.
Siebert 512 F. 3d 1338 (Fed. Cir. 2008) that an indefinite article
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The ’696 Patent is directed to an interactive soft-
ware based system and device having processor read-
able code, stored on a tangible medium—<(i.e., a server
or one or more hard drives) that facilitates the use of
a digital media file, such as a digital video source or
video stream as a conduit for accessing, by clicking,
related or targeted information through Multifunc-
tional Hot Spots—(i.e., an area in or near the video on
the screen display that contains hyperlinks to URL
addresses and/or targeted databases). See. Appx00052-
Appx00068; and Appx00063 Appx00064, and Id. at
4:37-5:7. The Multifunctional Hot Spots may access
information within the user’s system, a globally acces-
sible network, or any local area network by the Launch-
ing of the URL—i.e., activating the URL, Id. at 6:4-
17; and 8:3-7), associated with the Hot Spot upon it
being clicked—{(i.e., by the process of hyperlink proto-
col; the most common of which is called HTTP).

Hypertext Transfer Protocol, which is well known
to those skilled in the art, consists of the following se-
quence: (1. the browser looks up the IP address for the
URL (domain), 2. the browser initiates TCP connection
with the DNS (domain name system), 3. the browser
sends the URL (HTTP domain) request to the DNS
server, and 4. the DNS server processes the request
and sends back a response by displaying the webpage
or content located at the URL that was clicked.) See.
Microsoft Computer Dictionary, 5th Edition; See.
Appx00537-Appx00538; Also See. Appx00616-Appx-
00622. This process is completed by the ClickVideo-
Shop™ Invention on a screen display, in a manner
that does not transport the viewer from the host

“ o

'a” or “an” carries the meaning of “one or more” in open-ended
claims containing the transitional phrase “comprising.”
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website, application, and/or video, when the Multi-
functional Hot Spot is clicked—(.e., selected and
activated); hence dramatically reducing the viewer
bounce rate? from the playing video, website, and/or
application. See. DDR Holdings, LLC., v. Hotels.com,
773 F. 3d 1245, 157 (Fed. Cir. 2014), (where the Fed-
eral Circuit determined a hybrid website that did not
transport a user away from the host website when a
banner ad is clicked, was patent eligible.); Also See.
Appx00052-Appx00068, and Id. at 2:43-63; 4:9-12;
4:37-58; 5:44-47; 5:57-6:21; FIG. 3-9:15-17.

II. Statement of the Case

In an ongoing effort to uphold the public confi-
dence in the judiciary, the Special Committee made a
report and recommendation to the Judicial Council of
the United States Court of Appeals for the Federal

Circuit on July 24, 20243. See. Appx00623 —Appx00627.
The report and recommendation states in part as fol-
lows:

“Thwarting the Committee’s ability to com-
plete the process established by Congress for
determining whether a life-tenured judge
suffers from a disability is a serious matter.

2 Bounce Rate: is “the percentage of visitors to a particular web-
site who navigate away from the site after viewing only one
page.” See. Oxford Languages Dictionary

3 Adjudicative and legislative facts are exceptions to the Appel-
late Court’s consideration of new evidence on appeal. See. Joan
Steinman, Appellate Courts as First Responders: The Constitu-
tionality and Propriety of Appellate Courts’ Resolving Issues in
the First Instance, 87 NOTRE DAME L. REV. (forthcoming
2012), available at http://ssrn.com/abstract=1911455.
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The litigants whose rights are at stake in the
cases before this Court deserve to have con-
fidence that none of the judges ruling on
their cases suffers from a cognitive impair-
ment that may affect the resolution of their
cases. They also deserve to have confidence
that the mechanisms Congress established
for addressing judicial disability function
properly and that a judge with such an im-
pairment cannot simply stymie the process
...” Emphasis added.

“[T]o return Judge Newman to deciding cases
—creating a risk of harm to litigants and the
public, given the ample justification for con-
cern about disabilities connected to the
decisional function.” Emphasis added.

“In addition, in light of the extensive record
developed in this case, permitting Judge
Newman to resume hearing cases would raise
a serious risk that litigants may be having
their disputes decided by a judge who 1s not
fit for executing the duties of her office.” Em-
phasis Added.

APPELLANT (“WAKEFIELD?”) believes that it is
illegal to include Judge Newman, or any judge experi-
encing an observed deteriorating mental capacity, on
an appellate panel. The Supreme Court has long rec-
ognized the importance of having judges who are both
physically and mentally capable of performing their
duties. On the date of June 20, 2011, the Supreme
Court held in Turner v. Rogers, 564 U.S. 431, that a
judge who presides over a civil contempt proceeding
must have “the requisite procedural and substantive
knowledge” to ensure the fairness of the proceeding.
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APPELLANT (“WAKEFIELD”) believes that the
same standard should apply to his original appeal,
and that the presence of a judge with mental disability
issues raises serious questions about the fairness of
APPELLANT (“WAKEFIELD’S”) original appeal; espe-
cially when the ruling from that original appeal
conflicts with and tacitly overrules the appellate court’s
own precedents.

The right to a properly constituted Court of Ap-
peals is statutory, 28 U.S.C. § 46(b)—Assignment of
judges; Panels; Hearings; and Quorum, states in part:

“() In each circuit the court may authorize
the hearing and determination of cases and
controversies by separate panels, each con-
sisting of three judges,...The United
States Court of Appeals for the Federal Cir-
cuit shall determine by rule a procedure for

the rotation of judges from panel to panel to
ensure that all of the judges sit on a repre-
sentative cross section of the cases heard
and, notwithstanding the first sentence of
this subsection, may determine by rule the
number of judges, not less than three, who
constitute a panel.” Emphasis added.

The original appellate panel’s ruling is directly
contrary to its own teachings in the precedential cases,
Zeroclick and Dyfan, which states that it is the Court’s
duty to evaluate whether the “presumption” for the
application of § 112 9 6 has been overcome; this evi-
dence is convincing that the inclusion of Judge Newman
on APPELLANT (“WAKEFIELD’S”) original appel-
late panel caused the rendering of a defective ruling
that tacitly overruled this court’s own precedents.
This failure in the judiciary creates a manifest
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injustice that is subject to collateral attack by Rule
60(b)(4)—which is not bound by the reasonable time
requirement of Rule 60(c)(1), even though “[a] judgment
1s not void merely because it is or may be erroneous.
Marshall v. Board of Education, 575 F. 2d 417, 422
(8d Cir. 1978); see Chicot County Drainage District v.
Baxter State Bank, 308 U.S. 371,374-78, 60 S. Ct. 317,
84 L. Ed. 329 (1940).

[A judgment may be void] if the court’s action in-
volves a plain usurpation of power or if the court has
acted in a manner inconsistent with due process of
law.” Emphasis added. See. 7 Moore’s Federal Prac-
tice 9 60.25 [2] (2d ed. 1978); 11 C. Wright A. Miller,
Supra Note 7, at § 2862. Violations of other fundamen-
tal Constitutional Rights may give rise to voidness as
well. See. Crosby v. Bradstreet Co., 312 F. 2d 483 (2d
Cir.), cert denied, 373 U.S. 911, 83 S. Ct. 1300, 10L

Ed. 2d 412 (1963) (First Amendment Violation).

“[A] judgment may be void for 60(b)(4) purposes
if its entry has occurred in such an arbitrary or im-
proper manner that due process has been violated.”
Emphasis added. See. V. TA., Inc. v. Airco, Inc. U.S.C.A.
10th Circuit; 597 F. 2d 220 (10th Cir. 1979).

III. The Trial Court’s Decision Was Wrong, &
Invalidated APPELLANT (“WAKEFIELD’S”)
Patent Based on The Wrong Application of
The Law

The district court invalidated Claim 1 of the 696
Patent holding that “nothing in the figures or specifi-
cation describes how the claimed predetermined func-
tions are performed. Consequently, they don’t support
the means for performing limitation.” Emphasis added.
See. Appx00026 — Appx00027. At page fourteen,
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paragraph five of the report and recommendation the
district court states “[t]Jo sum up, [APPELLANT] does
not point to any algorithm that clearly corresponds to
the claimed function.” Emphasis added. At page sev-
enteen, paragraph five the district court states
“[APPELLANT’S] construction does not identify the
algorithm corresponding to the ‘means for selecting
and activating’ limitation of claim 1. Accordingly, I
agree with [APPELLEES] that the limitation is indef-
inite.” Emphasis added. See. Appx00030. The District
Court failed to consider APPELLANT (“WAKE-
FIELD’S”) expert testimony that proves, an algorithm
exists, as referenced below:

“The software of the invention 100, 200, hot
spots and corresponding objects or applica-
tions are platform independent and may be
defined in one or more databases. The hot
spots may be programmed with hyperlinks,
JAVA applications and/or other types of ap-
plications based code for performing various
functions while a user is residing in a video
file, audio file or other location within a web-
page or website, such as making a bid in a
bidding or auction system mode 91, linking
to another web page or URL addressin a link
mode, linking to other videos or audio files in
an entertainment mode, placing a digital tele-
phone call 1in a digital call mode, or trans-
mitting or accessing other types of communi-
cations, systems (e-mail, etc.) and information,
as shown in FIGS. 1A 3. The invention 10 em-
beds, links or makes available multifunctional
hot spots that change modes automatically
based on predetermined parameters or user
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interaction with the menu bar 93 in the video
file, audio file or other type of digital file or
location with the corresponding website or
webpage. Id. at 4:56-5:7, emphasis added,
description of, among other things, imple-
mentation and algorithms” Emphasis Added.

Also,

The invention 10 may incorporate HTML
language or a comparable language for load-
ing documents through a web browser. The
HTML document loaded by the web browser
may contain a downloadable custom plug-
in(s) that implements an algorithm, and/or
tags that specify, among other things, the
path to a Java applet containing the object,
source, executable or application code neces-
sary to execute the multifunctional hot spots
and currently active function as defined by a
predetermined parameter or user input the
path to the video or audio file that the applet
will play and/or the path to a data file that
contains variables used to create objects
and/or applications having the information
needed to identify, define and activate the
multifunctional hot spots and their location
in designated areas on the screen or in the
corresponding digital file. A data file con-
tains tags that can specify various functions
when a hot spot is activated, such as,
whether the video file should only play once
or play in a continuous loop the URL of the
web page or website to open when a hot spot
is activated an electronic signature that
uniquely identifies a user and item(s), for
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adding to a shopping cart the URL of a video
file or audio file to play when a hot spot is
activated an electronic signature that
uniquely identifies a purchased or auctioned
item such that a request or bid for it can be
entered into a multicast bidding or purchas-
ing system and/or an electronic signature
that uniquely identifies an item or area on
the screen that once initiated a communica-
tion system/digital calling system is
activated in accordance with the digital call
mode 95. Id. at 5:576:17, emphasis added,
description of, among other things, details
about implementation of creating and man-
aging hotspots”™ Emphasis Added. See.
Appx00421-Appx00431, and Appx00441 —
Appx00442, APPELLANT (“WAKEFIELD’S”)
Expert testimony pinpointing algorithm, and
algorithm documentation in the Joint Claim
Chart.

Furthermore, the district court also applied the
wrong law, and invalidated Independent Claims 15,
17, and 18 of the ’696 Patent, ruling in error, the fol-
lowing:

a. “Independent claims 15, 17, and 18 do
not use means-plus-function language. But
they each have a limitation very similar to
the ‘means for performing’ phrase in claim 1.
Specifically, they require ‘performing at least
one of a plurality of predetermined functions
executed with the selection of each particu-
lar hot spot.” Emphasis added.

See. Appx00031.
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“[APPELLEES] contend that those phrases
should be interpreted the same way as the
means for performing limitation in claim 1.
In other words, [APPELLEES] argue that
the performing limitations in the dependent
[sic] claims should be treated as means-plus-
function limitations and held indefinite.”
Emphasis added. See. Appx00031.

“As I have concluded that ‘means for perform-
ing’ in claim 1 is indefinite, I also therefore
conclude that the ‘performing’ phrases in
claims 15, 17 and 18 are indefinite.” Empha-
sis added. See. Appx00031.

b. “I also conclude that the ‘selecting and
activating’ limitations in claims 15, 17, and
18 are indefinite.” Emphasis added. Also
See. Appx00457 — Appx00458.

At the claim construction hearing on October 19,
2020, the presiding Magistrate Judge, Jennifer L. Hall,
now District Judge Jennifer L. Hall, and APPELLANT
(“WAKEFIELD’S”) attorney, Mr. Austin Hansley had
the following exchange in open court, proving that the
district court erroneously interpreted and invalidated
Independent Claims 15, 17, and 18 of the ‘696 Patent
based on a belief that “the Federal Circuit expressly
overruled Apple Inc., v. Motorola. Inc., 757 F. 3d 1286
(Fed. Cir. 2014) and rejected the ‘strong’ presumption
in Williamson v. Citrix Online, LLC, 792 F. 3d 1339,
1349 (Fed. Cir. 2015)4

But rejecting the “strong presumption” does not
alleviate the “presumption” that § 112 § 6 does not

4 See. Appx00435-Appx00436.
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apply when “means for” or “step for” language is not
used in an independent claim; and “poor claim draft-
ing does not allow courts to bypass the presumption
that a claim does not invoke § 112 9 6 in the absence
of the word ‘means.” Nor does it relieve courts of their
duty to evaluate whether that presumption has been
overcome.” Emphasis added. This clarification was
brought to light by this Court’s precedent in Dyfan,
LLC v. Target Corp., 28 F. 4th 1360 (Fed. Cir. 2022)
at pg. 19, which was argued to the district court by
APPELLANT (“WAKEFIELD’S”) Rule 60 Motion, and
by his attorney in the Markman Hearing as quoted
below:

c. “[APPELLANT’S attorney Mr. Hansley
states:] This means-plus-function claim lim-
itation 1s only contained in claim 1. It is not
contained in claims 15, 17, and 18.” See.
Appx00437.

d. “[APPELLANT’S attorney Mr. Hansley
states:] We believe that the other claims in
this patent don’t invoke means-plus-func-
tion, and therefore, the presumption doesn’t
isn’t given to the [APPELLEES].” Emphasis
added. See. Appx00437.

e. “[APPELLANT’S attorney Mr. Hansley
states:] Your Honor, I would like to address
[APPELLEES] argument. Number one, in
page 26 of the joint brief, it is briefed. ‘A
claim limitation that does not use the phrase
‘means for’ or ‘step for’ will trigger a rebutta-
ble presumption that 112(f) does not apply.
This presumption is a strong one that is not
readily overcome, and, as such, the Federal
Circuit rarely has found a claim limitation to
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trigger means plus function treatment with-
out the recitation of ‘means’ language in the
claim limitation itself’

[The Court:] I am actually kind of surprised
you brought that up, Mr. Hansley, since you
have cited a case that has been expressly
overruled by the Federal Circuit.

[Mr. Hansley:] [ . .. ] the Apple vs. Motorola?

[The Court] Yes. So no part of this paragraph
talks about the claims 15, 17 and 18 that I
think we were talking about. And then the
language you just cited to me in open court
was expressly overruled by the Federal Cir-
cuit.” Emphasis added. See. Appx00439.

DIAGRAM 1.

what 1s claimed 1s;

1. A Multifunctional Hot Spot apparatus com-
prising: at least one hot spot defined by a
communication with instructions stored on a
tangible retaining medium: at least one of the
hot spots being accessible from a globally ac-
cessible network;

means for performing at least one of a plu-
rality of predetermined functions executed
with the selection of each particular hot spot:

wherein said hot spots reside on and are ac-
cessible from a digital video or audio file:

wherein said predetermined functions are
selected from a mode control:
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wherein the mode control comprises a plural-
ity of modes:

wherein the plurality of modes comprise a
shop mode, a bid mode, an interact mode, an
entertainment mode, and a link mode:

wherein a specific mode is selected by a user
through an expandable graphical user inter-
face bar;

wherein said specific mode further toggles
based on time stamps in said digital video or
digital audio file;

wherein said hot spots are visualized by out-
lines, shading, or illumination or a combina-
tion of each, at a predetermined area on the
display;

wherein said Multifunctional Hot Spot appa-
ratus is made to reside on and is executing
on a computing system,;

means, defined by said instructions, for select-
ing activating at least one of said predeter-
mined functions by clicking on each particular
Multifunctional Hot Sot.

DIAGRAM II.

15. A tangible computer readable storage me-
dium having computer readable program
code portions stored therein, such that, when
executed in a computer causes the computer
to perform the steps of:
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defining at least one hot spot by a communi-
cation with instructions stored on a tangible
retaining medium:

accessing at least one of the hot spots from a
globally accessible network:

performing at least one of a plurality of pre-
determined functions executed with the
selection of each particular hot spot:

wherein said hot spots reside on and are ac-
cessible from a digital video or audio file;

wherein said predetermined functions are
selected from a mode control;

wherein the mode control comprises a plural-
ity of modes;

wherein the plurality of modes comprise a
shop mode, a bid mode, an interact mode, an
entertainment mode, and a link mode:

wherein a specific mode is selected by a user
through an expandable graphical user inter-
face bar;

wherein said specific mode further toggles
based on time stamps in said digital video or
digital audio file;

wherein said hot spots are visualized by
outlines, shading, or illumination or a com-
bination of each, at a predetermined area on
the display;

wherein said Multifunctional Hot Spot appa-
ratus is made to reside on and is executing
on a computing system;
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selecting and activating at least one of said
predetermined functions by clicking on each
particular Multifunctional Hot Spot.

Independent Claims 17, and 18 also do not use “means
for” or “step for” language. See. Appx00066 — Appx-
00067.

SUMMARY OF THE ARGUMENT

35 U.S.C. § 282(a) provides that “[a] patent shall
be presumed valid,” and continues by stating: “[t]he
burden of establishing invalidity of a patent or any
claim thereof shall rest on the party asserting such in-
validity.” The Supreme Court has held, in numerous
decisions, that when a court reviews the validity of a
patent, the presumption may only be overcome by
clear and convincing evidence. Microsoft Corp. v. i4i
Limited Partnership., 564 U.S. 91(2011); Radio Corp.
of America v. Radio Eng. Lab, Inc., 293 U.S. 1 55 S.
Ct. 928, 79 L. Ed. 163 (1934); and Bonito Boats, Inc. v.
Thunder Craft Boats, Inc., 489 U.S. 141, 150-151, 109
S. Ct. 971, 103 L. Ed. 2d 118 (1989).

“Judge Rich [a principal drafter of the 1952 Patent
-Act, in Re Hoist & Derrick Co.], explained the need for
according because the [US]PTO is: a qualified govern-
ment agency presumed to have properly done its job,
which includes one or more examiners who are assumed
to have some expertise in interpreting the references
and to be familiar from their work with the level of
skill in the art and whose duty it is to issue only valid
patents.” (Standard of Proof for Patent Invalidation in
the US. and Japan, by Yoshinari Oyama; Patent In-
validation No. 1:27).
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The district court held on November 06, 2020,
See. Appx00021—Appx00022, that the Independent
Claims 15, 17, and 18 of the ’696 Patent are invalid as
indefinite under 35 U.S.C. § 112, J 2 based on its view
that even though the claim limitations do not use
means-plus-function language, that two limitations of
the independent claims 15, 17, and 18 are “very similar’®
to the means-plus-function limitations of Independent
Claim 1, which were invalidated by the district court,
and thus, even though they do not use “means for” or
“step for” language they are still in means-plus-func-
tion format and subject to the requirements under
§ 112, § 6. These claim limitations included in Inde-
pendent Claims 15, 17, and 18 are as follows:

“performing at least one of a plurality of prede-
termined functions executed with the selection of each
particular hot spot;” Emphasis added. See. Appx00067,
And

“selecting and activating at least one of said pre-
determined functions by clicking on each particular
Multifunctional Hot Spot.” Emphasts added. See. Id.
at 11:47-49.

The district court erroneously interpreted and in-
validated Independent Claims 15, 17, and 18 of the
‘696 Patent, based on a belief that “the Federal Circuit
expressly overruled Apple Inc., v. Motorola, Inc., 757
F. 3d 1286 (Fed. Cir. 2014) and rejected the ‘strong’

5 See. Appx00028
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presumption in Williamson v. Citrix Online, LLC, 792
F. 3d 1339, 1349 (Fed. Cir. 2015)"6. Emphasis added.

But “poor claim drafting does not allow courts to
bypass the presumption that a claim does not invoke
§ 112 § 6 in the absence of the word ‘means.’ Nor does
it relieve courts of their duty to evaluate whether that
presumption has been overcome.” Emphasis added.
This clarification was brought to light by this Court’s
precedent in Dyfan, LLC v. Target Corp., 28 F. 4th
1360 (Fed. Cir. 2022) at pg. 19.

On March 24, 2022, after APPELLANT (“WAKE-
FIELD”) submitted his briefs in the Appellate Court,
the Federal Circuit decided Dyfan, LLC v. Target Corp.,
28 F. 4th 1360 (Fed. Cir. 2022); issuing in an order, an
intervening clarification of the law as it pertains to
the presumption against the application of § 112, § 6
when means-plus-language is not used in a claim lim-
itation. The Federal Circuit further clarified a law
that the district court interpreted incorrectly and in-
validated Independent Claims 15, 17, and 18 of the
’696 Patent based on the incorrect application of the
law. In Dyfan, the Federal Circuit, determined that
the district court erred in holding that the disputed
limitations are subject to § 112(f). And because the
district court’s conclusion of invalidity was premised
on its erroneous application of § 112(f), the Federal
Circuit reversed its decision. See. Dyfan, LLC v. Target
Corp., 28 F. 4th 1360 (Fed. Cir. 2022), Also See. United
States v. Ohio Power Co., 353 U.S. 98 (1957) (holding:-
“[W]e have consistently ruled that the intent in finality

6 See. Appx00435 — Appx00436, See. Appx00437 — Appx00440,
and Also See. Appx00441 —Appx00442.
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of litigation must yield where the interests of justice
would make unfair the strict application of our rules.”).

Rule 60 (b)(5), and (6) states that “On motion and
just terms, the court may relieve a party or its legal
representative from a final judgment, order, or pro-
ceeding for the following reasons:

(5) the judgment has been satisfied, released, or
discharged; it is based on an earlier judgment that has
been reversed or vacated; or applying it prospectively
is no longer equitable; or (6) any other reason that jus-
tifies relief.” Rule 60 (b)(4) allows APPELLANT
(“WAKEFIELD”) to motion the court for relief from
the judgment if the judgment is void. Thus, this con-
solidated group of appeals proceeds.

STANDARD OF REVIEW

A finding of indefiniteness is ultimately a matter
of law that is reviewed de novo. See. Teva Pharm.
USA, Inc. v. Sandoz, Inc., 789 F. 3d 1335, 1341 (Fed.
Cir. 2015). To hold a patent invalid for indefiniteness,
any underlying evidence must be clear and convinc-
ing. Cox Commce’ns, Inc., v. Sprint Commce’n Co. LP,
838 F. 3d 1224, 1228 (Fed. Cir. 2016).

ARGUMENT

APPELLANT (“WAKEFIELD’S”) Appellate Re-
ply Brief, in the original appeal (See. Appx00639; Also
See. Appx00629 — Appx00639, (discussion of suffi-
cient and definite supporting structure that would be
known by any person of skill in the art)), squarely ad-
dressed the failure of the District Court to enact and
apply the 2-Step Process, to preclude the bypass of the
“presumption” that a claim does not invoke § 112 Y 6
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in the absence of the word “means.” APPELLANT
(WAKEFIELD’S”) Reply Brief, filed in the Federal

Circuit in the original appeal, states at pages 25-26,
q E, the following:

“Cool Tv Did Not Concede Claims 15, 17, and
18 Were Means-Plus-Function Claims. [ . . . ]
Appellees improperly contend that [APPEL-
LANT (“WAKEFIELD”)] conceded claims 15,
17, and 18 were means-plus-function claims
to be treated as claim 1. RB51. This i1s simply
not true. Only Appellees argued that claims
15, 17, and 18 were means-plus-function
claims and because the terms in those claims
did not use the ‘means for’ terminology, it is
presumed that they were not writtenina 112
9 6 format. Hence, [APPELLEES] bore the
burden to prove application of 112 § 6. See
Williamson v. Citrix Online, LLC, 792 F. 3d
1339, 1348-49 (Fed. Cir. 2015) (en banc)
(holding when claim does not use ‘means’
language, patent challenger must overcome
[that] 112 9 6 does not apply.). Here, the
Magistrate never determined whether Ap-
pellees met their burden. Rather, the R&R
simply assumed 112 § 6 was conceded be-
cause [APPELLANT (“WAKEFIELD”)] did
not address the issue in briefing. Appx 0247,
Appx0250. Yet, a party’s ultimate burden of
proof is not overcome simply because the other
side remains silent. See Pfizer, Inc. v. Apotex,
Inc., 480 F. 3d 1348, 1360 (Fed. Cir. 2007) (*
[A] patentee [should] never [ . .. ] submit ev-
1dence to support a conclusion by a judge or
jury that a patent remains valid.” (emphasis-
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in-original)). The Magistrate’s willingness to
assume an admission regarding claims 15,
17, and 18 further shows that the Magistrate
improperly shifted the burden of proof to
[APPELLANT (“WAKEFIELD”)] and used
waiver to avoid Appellees’ deficiencies.” Em-
phasis added. See. Appx00639; Also See.
Appx00629 — Appx00639.

This argument in APPELLANT (“WAKEFIELD’S”)
Reply Brief, filed in the Federal Circuit in the original
appeal, is sufficiently developed to place the Federal
Circuit on notice about the new standard and the duty
of the District Court, because the long line of cases
utilizing the “strong presumption” standard had been
overturned by the Williamson II (en banc) decision,
referenced in the argument quoted from APPELLANT
(“WAKEFIELD’S”) Reply Brief. The Williamson II (en
banc) decision by the entire active Circuit was in fact
the historical pivotal point that shifted the prior legal
standard for claim limitations without the term “means,”
and the “strong presumption” in the application of
§ 112, q 6 to functional claim terms and limitations in
claim construction, to merely a “presumption.” To say
that the Federal Circuit would categorize as undevel-
oped, APPELLANT (“WAKEFIELD’S”) argument that
references such precedential and supporting histori-
cal (en banc) case law, is asinine.

“The en banc court in Williamson II articulated
the new standard as follows: “The standard
is whether the words of the claim are under-
stood by persons of ordinary skill in the art
to have sufficiently definite meaning as the
name for structure . .. the presumption can
be overcome and § 112, para. 6 will apply if
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the challenger demonstrates that the claim
term fails to ‘recite sufficiently definite struc-
ture’ or else recites ‘function without reciting
sufficient structure for performing that func-
tion.” Id. at * 18-19 (internal citations omit-
ted).” Emphasis added. See. The Federal Cir-
cuit Alters the Means-Plus-Function Analysis;
By William A. Meunier”.

Failure of the Federal Circuit to enforce and fol-
low its own precedents in the historical (en banc)
decision in Williamson II decided in 2015, referenced
in APPELLANT (“WAKEFIELD’S”) Reply Brief filed
in the Federal Circuit in the original appeal, the prec-
edent in Zeroclick, decided in 2018, and the further
clarifying precedent in Dyfan, decided in 2022; by af-
firming the District Court’s ruling which is in conflict
with its own precedents, is overwhelming evidence
that because of the inclusion of suspended Judge
Pauline Newman on APPELLANT (“WAKEFIELD’S”)
original appeal panel; the original appeal—hearing,
deliberation process, and ruling, succumbed to an un-
fair forum that was a result of 1.) bias, and 2.) a lack
of quorum of capable judges in the formation of the
appellate panel; which deprived APPELLANT (“WAKE-
FIELD”) of Due Process Rights under the 14th Amend-
ment of the United States Constitution and Equal
Protection under the law, creating a rare manifest in-
justice, by ruling that Independent Claims 15, 17, and
18 of the United States Patent: 7,162,696 are indefi-
nite, and thus invalidating APPELLANT (“WAKE-
FIELD’S”) patent.

7 See.https://www.mintz.com/insights-center/viewpoints/2015-
07-01-federal-circuit-alters-means-plus-function-analysis
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The original appellate panel failed to inquire dur-
ing the July 7, 2022 hearing, See. Appx00116 — Appx-
00129, about the district court’s error and failed to
evaluate APPELLANT (“WAKEFIELD’S”) argument.
Thus, it was the Appellate Court, and not APPELLANT
(“WAKEFIELD?”) that was responsible for the failure to
consider the evidence. See. Good Luck Nursing Home,
Inc., v. Harris, and Chicago E. Ill. R.R. v. Illinois Cent.
R.R. 261 F. Supp 289 (N.D. 111. 1966) (where the
Court concluded it had sufficient reason to invoke
Rule 60(b) in the circumstances of the case where the
Court was responsible for the failure to present and
review evidence).

A. The Prior Appellate Panel Failed to
Remand: Because The District Court Failed
to Complete the 2-Step Process For Inde-
pendent Claims 15, 17, and 18; And Failed to
Recognize the Algorithm in The Specif-
ication that Supports The Means-Plus
Language of Independent Claim 1.

35 U.S. Code § 112, paragraph 6 provides the fol-
lowing:

“An element in a claim for a combination
may be expressed as a means or step for per-
forming a specified function without the
recital of structure, material, or acts in sup-
port thereof, and such claim shall be construed
to cover the corresponding structure, material,
or acts described in the specification and
equivalents thereof.” See. Appx00042-Appx-
00043.

The Federal Circuit, in the precedential case Dyfan
states that “[s]ection 112 9§ 6 offers patent applicants
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two options: (1) recite, in the claim, a function without
reciting structure for performing the function and
limit the claims to the structure, materials, or acts
disclosed in the specification (or their equivalents), in
which case § 112 9 6 applies, or (2) recite both a func-
tion and the structure for performing that function in
the claim, in which case § 112 § 6 is inapplicable. Wil-
liamson, 792 F. 3d at 1347-48 (en banc in relevant part).”
Emphasis added. In Dyfan, LLC v. Target Corp., as in
this case:

“[t]he district court also erred by not follow-
ing [the Federal Circuit’s] recent decision in
Zeroclick. There, the district court deter-
mined that the claim limitations ‘program’
and ‘user interface code’ invoked § 112 q 6.
Zeroclick, 891 F. 3d at 1006-07. [The Federal
Circuit] reversed, explaining that the district
court erred by ‘not giving effect to the unre-
butted presumption against the application
of 112, 62 Id. at 1008. [The Federal Circuit]
further explained that a person of ordinary
skill in the art would have been able to ‘rea-
sonably discern from the claim language’
that the disputed limitations

‘program’ and ‘user interface code’ were refer-
ences to conventional programs or code ‘existing in
[the] prior art at the time of the invention[]’ and were
not used as generic terms or black box recitations of
structure or abstractions.” Emphasis added. Id. at pg.
13.

This is in effect, analogous to this case where the
claim language as a whole, prior art references in the
patent, and the structural details used in the specifi-
cation to describe the invention were ignored by the
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district court. Each of the Independent Claims 15, 17,
and 18, including the antecedent basis of the pream-
ble(s) of the claims, the limitation that requires
“accessing” at least one of the hot spots from a globally
accessible network; along with the language of the
limitation terms “very similar” to the means-plus-
function limitations of claim 1, specifically: “perform-
ing at least one of a plurality of predetermined functions
executed with the selection of each particular hot
spot;” and “selecting and activating at least one of said
predetermined functions by clicking on each particular
Multifunctional Hot Spot”, coupled with the structural
references in the specification of the ‘696 Patent, pro-
vides sufficiently definite structure discernible by a
person of ordinary skill in the art. For example, at col-
umn 2, lines 55-63, of the ‘696 Patent, which states
that:

“The multifunctional hot spots [of the ‘696
Patent] preferably comprise hyperlinks to
other URL addresses and/or targeted data-
bases. The multifunctional hot spots are
preferably delineated by outlines or illumi-
nation, as visual cues to alert the user that
clicking within the ‘multifunctional hot spot
area will’ give them access to additional in-
formation, files or locations. This is anal-
ogous to a hypertext link being highlighted
in an HTML format when the cursor moves
over it.” Emphasis added. See. Appx00050.

This excerpt from the ‘696 Patent, used in conjunction
with the structural terms in the patent specification
like “JAVA applet,” “tags,” “electronic signatures,”
“HTML Document,” “web browser” and “cursor” (See.
Id. at Appx00063 — Appx00065, and Id. at 5:57-6:1-
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21; 3:47-56; and 8:1-28) would be considered suffi-
ciently definite structure discernible by a person of
ordinary skill in the art to connote familiar structure
enabling recreation of the full scope of the invention
without undue experimentation, and are ultimately
references to the patented CVSSW™ (ClickVideo-
Shop™ Software) which builds upon the existing and
- well-known mechanism of video hot spots and hyper-
links explained in the prior art and referenced in the
“Background of the Invention,” Section of the 696 Pa-
tent.

Thus, these terms as referenced above, are not used
as “generic terms or black box recitations of structure
or abstractions.” See. In Re Wands, 858 F. 2d 731 (Fed.
Cir. 1988) (where the Federal Circuit set forth the fol-
lowing factors to consider when determining whether
undue experimentation is needed to determine whether
the full scope of a computer-implemented functional
claim limitation is enabled: (1) the breadth of the
claims; (2) the nature of the invention; (3) the state of
the prior art; (4) the level of one of ordinary skill; (5)
the level of predictability in the art; (6) the amount of
direction provided by the inventor; (7) the existence of
working examples; and (8) the quantity of experimen-
tation needed to make or use the invention based on
the content of the disclosure.). See. Appx00653 —
Appx00656 and See. Appx00657 — Appx00658.

In Zeroclick, LLC v. Apple Inc., 891 F. 3d 1003, 1008
(Fed. Cir. 2018), [b]ecuase the disputed limitations
were references to conventional structures known to
persons of ordinary skill in the pertinent art, and be-
cause the district court failed to properly apply the
presumption and ‘made no pertinent finding that com-
pel{led] the conclusion’ that the limitations ‘user
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interface program’ or ‘code’ were used in common par-
lance as substitute for ‘means,” “ [the Federal Circuit]
rejected the district court’s determination that the
claims were subject to § 112, 9 6 and vacated judg-
ment of invalidity.” Emphasis added.

The district court invalidated Independent Claim
1 of the ‘696 Patent stating that “[t]he closest that
[APPELLANT (“WAKEFIELD”)] ever came to identi-
fying a corresponding algorithm was in its reply brief.
There it suggested that the corresponding structure is
al...][JAVA] applet’ as se t forth in Figures 1A, 1B,
1C, 2A, 2B, and 2C. Regardless, an ‘applet’ is not a
specific algorithm. An applet is a general word for an
application, a computer program. As [APPELLEES]
point out, and [APPELLANT (*“WAKEFIELD”)] hasn’t
disputed, an applet is a class of algorithms. Where the
patent uses the term applet, it 1s simply an abstrac-

tion that describes the function being performed.”
Emphasis added. See. Appx00027.

The district court then immediately concluded
that Independent Claims 15, 17, and 18 were indefi-
nite, failed to give effect to the “presumption” that
§ 112, 9 6 does not apply, and held that the claims
should be interpreted the same way as the means lim-
itations of Independent Claim 1 of the ‘696 Patent.
The district court ignored the 2-Step Test clarified in
the precedential case Dyfan and erred by overlooking
key evidence-unrebutted deposition testimony of the
APPELLEES’ expert Dr. Henry Hough regarding how
a person of ordinary skill would have understood the
“performing” and the “selecting and activating” limi-
tations, in the context of the patent, and the structural
terms used in the specification and the prosecution
history of the patent. Unlike Independent Claim 1 of
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the ‘696 Patent, which explicitly uses the term “means,”
Independent Claims 15, 17, and 18, do not, and thus:
“where a claim is not drafted in means-plus-function
format, the reasoning in the Aristocrat line of cases
does not apply and an algorithm is therefore not nec-
essarily required. The correct inquiry when ‘means’ is
absent from a limitation, is whether the limitation,
read in light of the remaining claim language, specifi-
cation, prosecution history, and relevant extrinsic
evidence, has sufficiently definite structure to a per-
son of ordinary skill in the art.” Emphasis added.

“The limitation need not connote a single, specific
structure; rather, it may describe a class of structures.
See, e.g., Personalized Media Communications, LLC v.
Ina Trade Comm’n, 161 F.3d 696, 705 (Fed.Cir.1998)
(‘Even though the term ‘detector’ does not specifically
evoke a particular structure, it does convey to one
knowledgeable in the art a variety of structures
known as ‘ detectors.”).” Emphasis added.

“Even if a patentee elects to use a ‘generic’ claim
term, such as ‘a nonce word or a verbal construct,’
properly construing that term (in view of the specifi-
cation, prosecution history, etc.) may still provide
sufficient structure such that the presumption against
means-plus-function claiming remains intact. Id. at
1360; see also Inventio, 649 F.3d at 1356-57 (‘Claims
are interpreted in light of the written description sup-
porting them, and that is true whether or not the -
claim construction involves interpreting a ‘means’
clause.’);” Emphasis added. “[The Federal Circuit has]
repeatedly characterized this presumption as ‘strong’
and ‘not readily overcome’ and, as such, have ‘seldom’
held that a limitation without recitation of ‘means’ is
a means-plus-function limitation. [With Williamson
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II, the “strong presumption” became merely a “pre-
sumption,” that cannot be overlooked.]

[In] Lighting World, 382 F.3d at 1358, 1362; In-
ventio, 649 F.3d at 1356; [and] also Flo Healthcare,
697 F.3d at 1374 [the court held that] [w]hen the claim
drafter has not signaled his intent to invoke § 112, § 6
by using the term ‘means,” we are unwilling to apply
that provision without a showing that the limitation
essentially is devoid of anything that can be construed
as structure.’).” Emphasis added. See. Apple Inc., v.
Motorola, Inc., 757 F. 3d 1286 (Fed. Cir. 2014), See.
Appx00421-Appx00431; Appx00441 Appx00442, AP-
PELLANT (“WAKEFIELD’S”) Expert testimony pin-
pointing algorithm, and algorithm documentation in
the Joint Claim Chart; and See. Appx00534, and Id.
at footnote 1.

B. JAVA Applets: Are Well Known in the Art &
Connotes Sufficiently Definite Structure

The facts in Google LLC v. Oracle America, Inc.,
593 U.S. (2021); decided on April 05, 2021, during the
pendency of the original case before the district court,
predicates that JAVA SE is a popular computer plat-
form that uses the JAVA Programming Language
which utilizes JAVA Applets, and that millions of pro-
grammers are familiar with the JAVA Programming
Language. The facts of the Google v. Oracle case prove
that there is a definite structure inherent to the JAVA
Programming Language, of which JAVA Applets are
snippets of code written by JAVA Programmers (per-
sons of skill in the art) to perform a particular task in
a software program. The JAVA Programming Lan-
guage utilizes a tool called an Application Program-
ming Interface, or API. “The Federal Circuit described
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an API as a tool that ‘allow[s] programmerstouse|. . .]
prewritten code to build certain functions into their
own programs, rather than write their own code to
perform those functions from scratch.” Oracle Amer-
ica, Inc., v. Google, Inc., 750 F. 3d 1339, 1349 (2014)”
Emphasis added. Id. at pgs. 3-4.

In the JAVA API, “each individual task is known
as a ‘method.” The API groups somewhat similar
methods into larger ‘classes,” and groups somewhat
similar classes into larger ‘packages.” This method-
class-package organizational structure is referred to
as the [ ...] Java API’s ‘structure, sequence, and or-
ganization,” or SSO.” Emphasis added. Id. at Pgs. 4-5.

Contrary to the district court’s ruling, JAVA Ap-
plets would be known by persons in the art to connote
a specific and definite class of structures used to per-
form tasks in a computer program written in the

JAVA Programming Language, as referenced in the
‘696 Patent. See. Appx00052 Appx00067, Id. at 5:57-
6:121; 8:1-9:1-14; Also, See. Id. at Fig. 2A, box 218,
Fig. 2B, boxes 238-272, and specifically boxes 232,
238, and 242—(defining algorithms), and Figs. 2A-2C.

C. Unrebutted Testimony and Evidence Ignored
by the District Court: Appellees’ Expert Dr.
Henry Hough Understood the Bounds of the
Limitations of Independent Claims 1, 15, 17,
and 18 & The Mechanism of URL Protocol

The district court erred by ignoring key evidence
like unrebutted deposition and declaration testimony
from the APPELLEES’ own expert, Dr. Henry Hough
regarding how a person of ordinary skill would have
understood the mechanism of URL Protocol, and the
“performing” and the “selecting and activating”
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limitations of Independent Claims 15, 17, and 18 of
the ‘696 Patent. For example, in Dr. Hough’s declara-
tion filed in the district court the APPELLEES’ expert
at pages 1314 (See. Appx00163 Appx00164), paragraph
forty-four, explains the mechanism of URL Protocol
(HTTP), HTML, and hyperlinks as being well known
in the art, stating:

“Web pages are described by a language called
the Hypertext Markup Language (HTML))
and the program that interprets the instruc-
tions in HTML is known as a web browser.
Hyperlinks within a web page, which a user
may select using their web browser, are de-
scribed in HTML and specify a Uniform
Resource Locator (‘URL’) which specifies a
method of access is most commonly the Hy-
pertext Transfer Protocol ((HTTP) which
specifies the protocol to be used by the web
browser to access the web server (i.e. the
‘http:// that starts most URLs). The location
of the document can be the hostname of a web
server (e.g., www.company.com’) combined
with a path and filename (e.g., /articles/
first.html’).” Emphasis added. Also See. Appx-
00164 — Appx00165, Id. at 9 46; Also See.
Appx00171 — Appx00173, Id. atir58; 9 59;
and 9 60.

In his deposition testimony (See. Appx00271 —
Appx00420), APPELLEES’ expert Dr. Hough states “I
generally agree with the premise that it is the user
that is interacting with the hot spot. So it’s the plain
language of the claims that indicate that the hyper-
link 1s selected by the user.” Emphasis added. See. Id.
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at Appx00331 — Appx00332, Also See. Appx00067,
and Id. at 11:47-49.

Dr. Hough, also states in his deposition about the
means-plus-function limitations of Independent
Claim 1, which are “very similar” to the limitations in
Independent Claims 15, 17, and 18, the following:

“Well, I mean, the means for performing
[...] that is what the claim is about, is
about these means for performing. [Tlhe
mode is selected by the user, and that i1s laid
out in [...] lines 55 and 56 of column 9.
Later on it does talk about clicking on each
particular multifunctional hot spot, which a
person of ordinary skill in the art would un-
derstand that it’s the user clicking on the hot
spot. And then [...] that’s what would
cause this [...] the apparatus to perform
the predetermined function. [W]ithout, actu-
ally, a user clicking on the hot spot, [ . . . ] the
action wouldn’t be performed. So these ac-
tions are performed when the user clicks on
a hot spot, and which action is performed is
determined by which specific mode the user
selects. So the user selects the mode, the user
clicks, and then that predetermined func-
tion, dictated by the mode, is performed.
That’s what it’s discussing.” Emphasis
added. See. Id. at Appx00331 Appx00332 ;
Also See. Appx00067. Also,

“[TThe intent is that each of those modes has
an associated function. [...] [A] function
could be compound, [ .. .] but it doesn’t mean
that you select Mode A and then you're doing
the functions for Modes A, B and C. That’s
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not the intent. The intent is, you select Mode
A, and when the user clicks that hot spot
when Mode A is selected, the function for
Mode A, Function A, let’s call it, is performed.
And that function could be a series of items,
which is compound, but one might call it
functions, but it’s really a set of functions as-
sociated with Mode A.” Emphasis added.
See. Appx00340 — Appx00341.

The APPELLEES’ expert Dr. Hough, further ex-
plained in his deposition testimony that JAVAApplets,
connotes sufficiently definite structure to a person of
ordinaty skill in the art. “A JAVA applet would be
written in JAVA language, and it would be any num-
ber of different applications.” Emphasis added. See.
Appx00373, Id. at. lines 6-13; Also See. Appx00293 —
Appx00295.

“Q. Would applets and Java applets have been
known to a person of ordinary skill in the art
as of the earliest priority date of the ‘696 Pa-
tent?

I would say, generally speaking applets were
known at the time. [...] [A] developer
would develop an applet that could be made
available as part of a web page. And there
were some particular benefits to using JAVA
for applets, along with other types of applets
that also had similar benefits that were not
in JAVA. But Java certainly, people did
know the JAVA applets as applets.” Empha-
sis added. See. Appx00374, 1d. at lines 5-22.

In addition to Dr. Hough’s unrebutted testimony
the prior art contained in the “Description of the
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Background Art” Section of the Specification of the
‘696 Patent explains the mechanism of how hotspots
are “selected,” “activated,” and “performed;” providing
additional structure to a person of skill in the art. The
specification teaches:

“Interactive digital media and the use of
hyper-linking tools to visit a designated loca-
tion or perform a pre-defined function, such
as hot spots, are generally known in the art.
For instance, hyper-linking tools have been
developed for making text and graphics
available for interactive use, such as linking
to pages within a website or to other web-
sites, making purchases or initiating other
actions. A link is typically made using text,
icons, images or other objects appearing in a
display to access another text file, program,
media function.” Emphasis added. See.
Appx00062, Id. at 1:36-45.

“Based on current technology, hot spots and hy-
per links are limited to preordained functions and are
internally static, such that they have not been pro-
grammed or modified to perform a wide variety of
functions. In addition, hot spots have not been widely
adapted or incorporated into video files.” Emphasis
added. See. Appx00062, Id. at 1:48-53.

The prosecution history also provides declaration
evidence from a person of skill in the art, Mr. Stephen
A. Benedict, providing software code written in the
JAVA Programming Language as a working prototype
example of the ClickVideoShop™ Invention. See.
Appx00607 — Appx00611. Mr. Benedict’s declaration
states in part that:
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“On or after approximately October 20, 1999,
I created a software prototype after a conver-
sation with Franz A. Wakefield. This prototype
was a proof of concept to illustrate the ideas
expressed during the conversation with Mr.
Wakefield. [...]The proof of concept con-
veyed the experience of illuminated ‘hot spots’
by compositing pastel-colored polygons onto
a video during playback at a specified time
for a specified interval[.] The proof of concept
could perform actions based on the user’s ac-
tion. For example, clicking a ‘hot spot’ could
launch a web browser with a predefined
URL. The proof of concept demonstrated that
this functionality could be extended to for-
mat the URL or perform another action
based on the invocation context (single click,
double click, right click, etc.). As a result, the
‘hot spot’ appeared as ‘multifunctional’ to the
user.” Emphasis added.

The ‘696 Patent claim limitations of Independent
Claims 15, 17, and 18, that are “very similar” to the
means-plus-function limitations of Independent
Claim 1; uses the term “hot spot” (See. Appx00067, Id.
at 11:27-29) and “Multifunctional Hot Spot” (See.
Appx00067, and Id. at 11:47-49) both of which con-
notes sufficiently definite structure to a person of
ordinary skill in the art. The APPELLEES’ expert Dr.
Hough states in his deposition “that it is the user that
1s interacting with the hot spot. So it’s the plain lan-
guage of the claims that indicate that the hyperlink is
selected by the user”, equating a hot spot with a hy-
perlink. Emphasis added. See. Id. at Appx00331 —
Appx00332. In his declaration, Dr. Hough states “I
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understand that the parties agree that the claimed
‘multifunctional hot spot’ is a programmable hyper-
link.” Emphasis added. See. Appx00171, and Id. at 9 58.

Relying on Microsoft Computer Dictionary Fifth
Edition, Copyright 2002, a hyperlink is defined as:

“A connection between an element in a hy-
pertext document, such as a word, phrase, a
symbol, or an image, and a different element
in the document, another document, a file, or
a script. The user activates the link by click-
ing on the linked element, which is usually
underlined or in a color different from the
rest of the document to indicate that the ele-
ment is linked. Hyperlinks are indicated in a
hypertext document through tags in markup
languages such as SGML and HTML. These
tags are generally not visible to the user.
Also called: hot link, hypertext link, link.”
Emphasis added.

Thus, the word terms “hot spot” and “Multifunc-
tional Hot Spot,” by themselves and in combination
with the independent claim(s) as a whole connotes suf-
ficiently definite structure, where “performing” the
function (i.e. Launching the URL of the hyperlink) of
each “hot spot/multifunctional hot spot” is done by the
protocol designated by the URL through the web
browser, when the user clicks the “hot spot/multifunc-
tional hot spot” with the cursor of a mouse and “selects
and activates” it. Any general-purpose computer with
an Internet connection and any web browser can
“Launch a URL,” by a user clicking the hyperlink that
contains the URL, to satisfy the “performing function”
of the first means-plus-function limitation of Claim 1,
supported by the algorithm documented at Fig. 2B:
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boxes 242, 246, 250, 254; and likewise at Fig. 1C: box
138; because the function of “Launching a URL” (i.e.
“performing a mode,” as defined by the ‘696 Patent) is
coextensive with the structure of a general-purpose
computer accessing an HTML document loaded by
any web browser. Similarly, any person of skill in the
art would understand that a cursor is indicative of a
mouse used on a computer interface as a pointing de-
vice for “selecting” and “activating” links “by clicking”
them; and that any mouse can perform clicking with-
out any special programming. See. Appx00163 —
Appx00164, Id. at 44; Also See. Dictionary Definition
of URL and HTTP. '

D. APPELLANT (“WAKEFIELD’S”) Constitution-
al Rights Should Not Be Deprived: It Is Illegal
To Have A Judge With Mental Disability
Issues on Any Panel

On September 20, 2023, an Order of the Judicial
Council of the Federal Circuit was issued and pub-
lished on the Federal Circuit website suspending
Judge Pauline Newman and finding that: “(1) the evi-
dence establishes reasonable concerns that Judge
Newman suffers from a disability preventing her from
effectively discharging the duties of her office.” Em-
phasis added. See. Appx00113,Also See. Appx00469,
Id. at? 1-3. On November 21, 2023, APPELLANT
(“WAKEFIELD”) filed a Rule 60(b) Motion. See.
Appx00444.
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“A litigant’s diligence in pursuing review of a de-
cision, either through appeal or through Rule 60(b)(6)
relief, is relevant in assessing whether extraordinary
circumstances are present.” See. Gonzalez, 545 U.S. at

537, 125 S. Ct. 2641. In this case, where APPELLANT
(“WAKEFIELD”) has shown exceptional diligence in
pursuing review of the district court’s decision: “it
would be an abuse of discretion to rule that a Rule
60(b)(6) motion is not filed within a reasonable time
without finding that the movant’s delay has preju-
diced the non-moving party. In the instant case, there
1s not only no finding of prejudice, there has been no
allegation of prejudice by [APPELLEES.]” Emphasis
added. See. Salazar v. District of Columbia, 633 F. 3d
1110 (D.C. Cir. 2011). The APPELLEES, in fact, have
not alleged any prejudice in the delay in APPELLANT
(“WAKEFIELD”) bringing the Rule 60(b) Motion, and
instead have only stated the alleged facts of this case.
The APPELEES state that APPELLANT (“WAKE-
FIELD’S”) Rule 60(b) Motion should be rejected for
the following reasons:
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1. “lAPPELLANT] Waived The Relief He Seeks
On Rule 60 By Not Pursuing It Earlier.
[APPELLANT (*“WAKEFIELD’S”)] motion is
untimely because the challenge raised in the
motion was not only available but actually
known to [APPELLANT] prior to entry of the
original judgment in July 2021.” Emphasis
added. See. Appx00646, Id. at? IV.

2. “[APPELLANT’S] motion is thus untimely be-
cause, as explained in Moolenaar, ‘the reason
for the attack upon that judgment was availa-
ble for attack upon the original judgment.’ 822
F. 2d at 1348.” Emphasis added. See. Appx-
00647, Id. at 2.

3. “Nor is [APPELLANT’S] current argument—
raised more than 13 months after the Federal
Circuit’s mandate issued and more than 20
months after the alleged intervening change
in law—timely. (...) (‘As a general rule, a
Rule 60(b)(6) motion filed more than one year
after final judgment is untimely unless ‘ex-
traordinary circumstances’ excuse the party’s
failure to proceed sooner.’)” Emphasis added.
See. Appx00648, Id. atTh 1.

Because there is no argument of prejudice caused
by the timing of APPELLANT (“WAKEFIELD’S”)
Rule 60(b) Motion, it would have been in the sound
discretion of the District Court to rule that the motion
was brought within a reasonable time. In addition, the
facts of this case exemplifies that the “Rule 60(b)
Event’—the extraordinary circumstance which pre-
cluded the earlier filing of the motion, occurred on
September 20, 2023, when the Judicial Council issued
an order approximately 26 months after the July 2021
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judgment finding that Judge Newman, who served on
APPELLANT (“WAKEFIELD’S”) prior Appeal Panel,
was unfit to serve because of mental disability issues.
See. Appx00468 —Appx00469,Also See. Appx00075 —
Appx00084.

E. A Delay Rendering a Rule 60(b) Motion
Untimely Can Still Be Considered a
Reasonable Delay, Making The Motion Filed
Within a Reasonable Time.

“A petitioner seeking to invoke Rule 60(b)(5) or
(6) must file his motion ‘within a reasonable time.
FED. R. CIV. P. 60(c)(1). The amount of time that con-
stitutes a ‘reasonable time’ is not defined by the Rule .
and turns on the circumstances of each case.” Emphasis
added. See. In re Diet Drugs (Phentermine/Fenflura-
mine/Dexfednfluramine) Product Liability Litig., 383

F. App’x 242, 246 (3d Cir. 2010). In this case
APPELLANT (“WAKEFIELD?”) filed said Rule 60(b)
Motion approximately 2 months after the “Rule 60(b)
Event”—the September 20, 2023, order. See. Appx00033
— Appx00041.

“The one-year countdown begins from the
date of the ‘entry of the judgment.” The period
of reasonableness is not tolled by an appeal.
Moolenaar v. Gov ‘t of Virgin Islands, 822 F.
2d 1342, 1346 N. 5 (3d Cir. 1987). [But in
Murray v. DiGuglielmo, Civil Action No. 09-
4960 (E.D. Pa. June 27, 2016) the Rule 60(b)]
Motion is filed almost three years after the
‘entry of judgment.” Such a period of delay
renders [the] motion untimely. However, the
Court [found] that the delay was nonetheless
reasonable. Petitioner clearly stated the reason
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for the three year delay: his mistaken as-
sumption that an appeal tolled the time.
While incorrect legally, that is understandable,
logically. Given Petitioner’s pro se status, the
Court defer[ed] to [the Petitioner’s] logic.”
Emphasis added.

The District Court ruled in part that: “The motion
is denied at least for the reason that it is untimely.”
Emphasis added. See. Appx00001 — Appx00002. From
the Court’s ruling it is impossible to determine when
the Court believes the latest date that a Rule 60(b)
Motion would be considered filed in a “reasonable
time” and timely; and what delay would be considered
reasonable, considering the facts of this case. Further,
the Court has not specified whether the “untimely”
ruling is pursuant to subsection (5) or (6). APPELLEES’
argument in their Answering Brief construes

APPELLANT (“WAKEFIELD’S”) Rule 60 (b) Mo-
tion as invoking “Rule 60(b)(5) in passing” and they
also argue that “[APPELLANT] Does Not Present Ex-
traordinary Circumstances Required For Rule 60(b)(6)
Relief.” See. Appx00645, Id. at footnote 5; Appx00648,
and Id. at B.

But a delay in filing a Rule 60(b) Motion, alt-
hough it may constitute an “untimely” motion (not
filed within one year as the case law suggests), may
still nonetheless be reasonable based on the circum-
stances of the case. See. In re Diet Drugs (Phenter-
mine/Fenfluramine/Dexfednfluramine) Product Liabil-
ity Litig., 383 F. App’x 242, 246 (3d Cir. 2010). It is
illogical to punish Pro Se APPELLANT (“WAKE-
FIELD?”) as being “untimely” in bringing a Rule 60(b)
Motion, when the “Rule 60(b) Event,” which voids the
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judgment, did not occur until approximately 2 years
after the District Court Judgment.

In this case a “time-machine” would be needed to
acquire the September 20, 2023 order from the Appel-
late Court that ruled that Judge Pauline Newman has
mental disability issues that may render her unfit to
serve, and “go back in time” to the period within 1 year
from the July 2021 judgment, to present evidence in a
Rule 60(b) Motion, the evidence of which had not even
been published to the public until March 24, 2023,
more than 2 years after the July 2021 judgment in the
District Court issued. Filing a Rule 60(b) Motion be-
fore the occurrence of the “Rule 60(b) Event” which
APPELLANT (“WAKEFIELD”) argues caused the
failure in the correct application of Due Process of the
law, and the constitutional infirmity that voids the
July 2021 judgment, which ultimately subjects the erred
judgment to collateral attack under Rule 60(b)(4), is
impossible. Notwithstanding, a Motion pursuant to
Rule 60(b)(4) is not subject to the “reasonable time”
requirement of Rule 60(c)(l) and a moving party’s dili-
gence should be taken into consideration, when deter-
mining if a Rule 60(b) delay is nonetheless reasonable.
APPELLEES have not alleged any prejudice in the de-
lay in APPELLANT (*WAKEFIELD”) bringing said
Rule 60(b) Motion and instead have only stated the
alleged facts and their argument in their Answering
Brief.

For example, “[t]he record demonstrates that the
argument that claims 15, 17, and 18 should be treated
differently from claim 1 was not only ‘available for at-
tack upon the original judgment,” id., but [APPEL-
LANT] actually knew about this argument, yet elected
to refrain from meaningfully pursing it before the
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district court or the Federal Circuit.” See. Appx00647, Id.
at § 2. APPELLANT (“WAKEFIELD”) strongly disa-
grees with this argument. See. Appx00077 —
Appx00084.

“[The Third Circuit has] held that a Rule
60(b)(4) Motion is not subject to the general
requirement of Rule 60(b) that it be made
‘within a reasonable time.” United States v.
One Toshiba Color Television, 213 F. 3d 147,
157-58 (3d Cir. 2000) (en banc). It is also true
that [the Third Circuit has] allowed parties
to file motions under Rule 60(b)(4) where the
grounds for the voidness challenge were
available at the time of judgment and where
the party challenging that judgment failed to
pursue those grounds in an appeal. Fried-
man v. Wilson Freight Forwarding Co., 320
F. 2d 244, 247 (3d Cir. 1963) (addressing the
appellant’s Rule 60(b)(4) challenge on the
merits after finding an ‘inexcusable failure to
raise an available contention by direct ap-
peal followed by an attempt to litigate the
matter later by a motion for post-judgment
relief under Rule 60(b)’).” Emphasis added.
See. Gordon v. Monoson, 239 F. App’x 710 (3d
Cir. 2007).

CONCLUSION

Pro Se APPELLANT (“WAKEFIELD”) humbly
requests this honorable Appellate Court reverse the de-
cision of the district court that held that APPELLANT
(“WAKEFIELD”) was “untimely” in bringing the Rule
60 Motion, reverse the decisions that held Independ-
ent Claims 1, 15, 17, and 18 of United States Patent
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No: 7,162,696 as indefinite, rule on whether the court
legally erred by misunderstanding the ‘696 Patent’s
use of the term “mode,” and whether the court’s con-
struction of the terms “Multifunctional Hot Spot,”
“Hot Spot,” and “Multifunctional Hot Spot Apparatus,”
should require “a user” and/or a single type of user, as
previously briefed in the prior appeal. Ultimately,
APPELLANT (“WAKEFIELD”) requests remand of
the case for discovery and further proceedings with
clarification on how the district court should proceed.

Respectfully submitted,

/s/ Franz A. Wakefield, Pro Se
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