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1
QUESTIONS PRESENTED

1. Whether Loper Bright Enterprises v. Raimondo,
603 U.S. 369 (2024), permits a court to (a) accept an
agency’s reasonable construction of a statute without
exhausting all relevant tools to find the single, best
meaning or (b) give precedential weight to decisions
affording deference under Chevron U.S.A. Inc. v. Nat-
ural Resources Defense Council, Inc., 467 U.S. 837
(1984), when the court evaluates different agency ac-
tion.

2. Whether statutes that prescribe a definite
term for a federal office, with no language providing
for removal, preclude the officer’s removal without
cause before the term ends.
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PARTIES TO THE PROCEEDING

Petitioner United Natural Foods, Inc., dba United
Natural Foods, Inc. and SuperValu, Inc., was the
charging party before the National Labor Relations
Board and petitioner in the court of appeals.

Respondent National Labor Relations Board was
respondent in the court of appeals. Additional re-
spondents are International Brotherhood of Team-
sters, Local 117 and Local 313, which were the charged
parties before the National Labor Relations Board and
intervenors in the court of appeals.

CORPORATE DISCLOSURE STATEMENT

United Natural Foods, Inc. has no parent corpora-
tion, and, to its knowledge as of this date, BlackRock,
Inc. is the only publicly held company that owns 10%
or more of its stock. SuperValu, Inc. is a wholly owned
subsidiary and/or affiliate of United Natural Foods,
Inc.

RELATED PROCEEDINGS
United States Court of Appeals (5th Cir.):

United Nat. Foods, Inc. v. NLRB, No. 21-60532
(Apr. 24, 2023)

United Nat. Foods, Inc. v. NLRB, No. 21-60532
(May 28, 2025) (decision on remand from Su-
preme Court)

Supreme Court of the United States:

United Nat. Foods, Inc. v. NLRB, No. 23-558 (July
2, 2024)
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INTRODUCTION

The last time this case was here, the Court va-
cated the Fifth Circuit’s split decision and remanded
the case for further consideration in light of Loper
Bright Enterprises v. Raimondo, 603 U.S. 369 (2024).
Unfortunately, that “‘further consideration’ was an
empty formality.” App., infra, 29a (Oldham, J., dis-
senting). A divided Fifth Circuit panel again sided
with the National Labor Relations Board (NLRB), for
the same reasons as before. That decision “conflict[s]
with Loper Bright and the Supreme Court’s GVR or-
der” and should be reversed. Id. at 30a.

Like its first opinion, the Fifth Circuit’s opinion on
remand accepted the NLRB’s statutory interpretation
as a “reasonabl[e]” one. App., infra, 17a. Like the first
opinion, it gave “great[] weight” to this Court’s state-
ment in NLRB v. United Food & Commercial Workers
Union, 484 U.S. 112 (1987) (UFCW), that the NLRB
proposed a “reasonable construction” of the statute.
App., infra, 17a (quoting UFCW, 484 U.S. at 125-126).
And like the first opinion, it drew support from an-
other circuit’s pre-Loper Bright decision to defer to the
NLRB’s interpretation under Chevron U.S.A. Inc. v.
Natural Resources Defense Council, Inc., 467 U.S. 837
(1984), to uphold a materially different agency action.
App., infra, 25a (citing Int’l Bhd. of Boilermakers v.
NLRB, 872 F.2d 331, 333-334 (9th Cir. 1989) (Boiler-
makers)).

The Fifth Circuit majority thus revived its prior
Chevron-based ruling by “recycling the same reasons
it provided two years ago to justify deferring to the
Board.” App., infra, 29a (Oldham, J., dissenting).
True, where the first opinion wrote that the NLRB
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“permissibly” construed the statute, id. at 55a-56a,
the remand opinion swapped the word “correctly,” id.
at 27a-28a. But the difference between Chevron and
Loper Bright is not merely semantic. By focusing on
the purported reasonableness of the NLRB’s interpre-
tation, the Fifth Circuit failed to do what Loper Bright
requires: determine the “best reading” of the statute,
“the reading the court would have reached’ if no
agency were involved.” 603 U.S. at 400 (citation omit-
ted).

The majority’s reversion to its prior Chevron-
based reasoning led Judge Oldham to express concern
that this case may be an early warning sign of a bigger
trend. Citing scholarship on major precedents of this
Court that lower courts “underruled” or “narrowed
from below,” Judge Oldham worried that courts may
pay lip service to Loper Bright yet continue, in sub-
stance, to follow Chevron. App., infra, 30a-31a.

The Fifth Circuit’s decision provides ample cause
for concern. Loper Bright and this Court’s vacatur or-
der clearly contemplate that when determining a stat-
ute’s “single, best meaning,” Loper Bright, 603 U.S. at
400, courts must do more than affix different labels to
a Chevron-style acceptance of the agency’s reasonable
interpretation. The majority’s surface-level changes
to its prior analysis, without even mentioning its duty
to ascertain the statute’s “single, best meaning,” fall

short of the judicial obligation under Loper Bright.

Nor is the Fifth Circuit the only court struggling
to move past Chevron. As the Fourth Circuit recently
recognized, circuits are “already split” on the extent to
which decisions applying Chevron deference continue
to have precedential force in new cases over new
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agency actions. Ozurumba v. Bondi, — F.4th —, 2025
WL 2501923, at *9 (4th Cir. 2025). In Loper Bright,
this Court instructed that “holdings that specific
agency actions are lawful * * * are still subject to stat-
utory stare decisis despite [the Court’s] change in in-
terpretive methodology.” 603 U.S. at 412 (emphasis
added). But multiple judges have sounded the alarm
that courts and litigants are misusing this narrow
carveout for “specific agency actions.” Under that
misreading of Loper Bright, “Chevron lives on in per-
petuity as to any statute that the Supreme Court has
ever deemed ambiguous under that doctrine.” Tennes-
see v. Becerra, 131 F.4th 350, 374 (6th Cir. 2025)
(Kethledge, J., dissenting in part and concurring in
the judgment in part), petition for cert. pending,
No. 25-162 (filed Aug. 7, 2025). And some courts have
deemed themselves barred “from revisiting circuit
precedent” applying Chevron deference. Lopez v.
Bondi, — F.4th —, 2025 WL 2435222, at *3 (9th Cir.
2025) (Bumatay, J., dissenting from the denial of re-
hearing en banc). The majority below committed the
same basic error when it upheld the specific agency
action before it based on cases that afforded Chevron
deference to different agency actions. See App., infra,
17a, 25a (relying on UFCW and Boilermakers).

This case also presents a second question deserv-
ing the Court’s attention. In addition to upholding the
NLRB’s statutory interpretation, the Fifth Circuit ap-
plied circuit precedent authorizing the President to
remove the NLRB General Counsel without cause, at
any time, even though the statute says that the Gen-
eral Counsel “shall be appointed * ** for a term of
four years.” 29 U.S.C. 153(d). Not long ago, however,
this Court held a statute unconstitutional based on
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the contrary understanding—which was not even
challenged in this Court—that a fixed statutory term
does preclude removal without cause. See Free Enter.
Fund v. PCAOB, 561 U.S. 477, 487 (2010); cf.
15 U.S.C. 78d(a). In Free Enterprise Fund and other
cases, this Court has sent confusing signals and never
squarely answered whether a fixed statutory term
suffices to create removal protection.

That 1s an important and recurring question that
deserves a definitive answer from this Court. Indeed,
the question is especially important today given a
flood of recent cases challenging the removals of
agency officials, including officials with similar fixed
terms. Many of those cases ask the constitutional
question whether statutory removal restrictions are
constitutional. But the important antecedent ques-
tion 1s whether such statutes restrict removal in the
first place. Courts should have a clear answer to that
question before deciding whether restricting the re-
moval power is constitutional. For this reason too, the
Court should grant certiorari and bring needed clarity
to the issues that this case raises.

OPINIONS BELOW

The opinion of the court of appeals (App., infra,
la-32a) 1s reported at 138 F.4th 937. A prior opinion
of the court of appeals (App., infra, 33a-76a) is re-
ported at 66 F.4th 536. The order of the National La-
bor Relations Board (App., infra, 77a-79a) is reported
at 370 N.L.R.B. No. 127.
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JURISDICTION

The judgment of the court of appeals was entered
on May 28, 2025. On August 18, 2025, Justice Alito
extended the time within which to file a petition for a
writ of certiorari to and including September 25, 2025.
The jurisdiction of this Court is invoked under 28
U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Relevant statutory provisions are reproduced in
the appendix. App., infra, 80a-81a.

STATEMENT
A. Statutory background

The National Labor Relations Act (NLRA),
29 U.S.C. 151 et seq., charges the NLRB with prevent-
ing unfair labor practices by unions and employers.
29 U.S.C. 160(a); see 29 U.S.C. 158. The agency is led
by a Board of five members, each appointed for a five-
year term. 29 U.S.C. 153(a). But the statute ex-
pressly provides that the President may remove any
Board member, “upon notice and hearing, for neglect
of duty or malfeasance in office, but for no other
cause.” Ibid. The statute also establishes a General
Counsel with diverse responsibilities for the agency.
29 U.S.C. 153(d). In contrast to Board members, the
General Counsel is appointed for a four-year term,
and no statutory language authorizes mid-term re-
moval for neglect of duty or malfeasance in office, or
for any other reason. See ibid.
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The NLRA’s administrative process permits filing
a charge that a union or employer has engaged in an
unfair labor practice. 29 U.S.C. 160(b). Upon receipt
of the charge, the General Counsel (working through
Regional Directors and other personnel) investigates
and decides whether to prosecute an administrative
complaint. The NLRA grants the General Counsel “fi-
nal authority, on behalf of the Board, in respect of the
investigation of charges and issuance of complaints
under [29 U.S.C. 160], and in respect of the prosecu-
tion of such complaints before the Board.” 29 U.S.C.
153(d).

In contrast with the General Counsel’s “prosecu-
torial” function, the Board has exclusive “adjudica-
tory” authority to evaluate and decide administrative
complaints. See NLRB v. United Food & Com. Work-
ers Union, 484 U.S. 112, 124 (1987) (UFCW). Post-
complaint hearings are typically conducted by admin-
istrative law judges, whose decisions can be appealed
by filing exceptions with the Board. 29 U.S.C. 160(b)-
(¢). The Board’s regulations provide, however, that
motions for summary judgment must be filed directly
with the Board in the first instance. 29 C.F.R.
102.24(b) (indicating that summary judgment mo-
tions must be filed at least 28 days before any sched-
uled hearing). For over half a century, and with court
approval, the NLRB has resolved complaints through
summary judgment procedures if no factual issues re-
quire an evidentiary hearing. See, e.g., NLRB v. Mar
Salle, Inc., 425 F.2d 566, 573 (D.C. Cir. 1970).

A person aggrieved by the Board’s final order
(granting or denying the relief sought) may seek judi-
cial review in a court of appeals. 29 U.S.C. 160(f). The
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General Counsel’s prosecutorial decisions, in contrast,
are not subject to judicial review. See UFCW, 484 U.S.
at 128. In UFCW, this Court construed the NLRA as
clearly dividing “the General Counsel’s and the
Board’s ‘final authority’ along a prosecutorial versus
adjudicatory line.” Id. at 124. Before a case reaches
the point of adjudication with the Board, the General
Counsel’s decisions to settle or dismiss the proceed-
ings are prosecutorial and the Board has no statutory
obligation to review them. Id. at 125-126.

In UFCW, where no party sought summary judg-
ment, this Court held that the Board’s exclusive adju-
dicatory authority commenced when the hearing be-
gan. 484 U.S. at 125-126. The Court did not address
when adjudication commences in the context of a mo-
tion for summary judgment, the whole purpose of
which is to have the merits adjudicated by the Board
without a hearing. See 29 C.F.R. 102.24(b).

B. Facts and procedural history

1. Petitioner operated a distribution center in
Tacoma, Washington, where two unions represented
employees. When the company announced plans to
consolidate the Tacoma facility at a facility in Centra-
lia, Washington, the two unions demanded that peti-
tioner apply the Tacoma collective bargaining agree-
ments at the new Centralia facility. Petitioner ob-
jected that applying those agreements would violate
the NLRA because there had been no showing that a
majority of Centralia employees in an appropriate
bargaining unit supported representation by the un-
ions. Cf. 29 U.S.C. 159(a) (limiting collective bargain-
ing to “[r]epresentatives designated or selected * * *
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by the majority of the employees in a unit appropriate
for such purposes”).

After a labor arbitrator construed the collective
bargaining agreements in the unions’ favor, petitioner
filed an unfair labor practice charge alleging that en-
forcing the arbitral award was an unfair labor practice
under 29 U.S.C. 158(b). App., infra, 2a-3a. On July
29, 2020, the NLRB Regional Director, acting on be-
half of General Counsel Peter B. Robb, i1ssued a com-
plaint on petitioner’s charge and scheduled a hearing
for March 2, 2021. Id. at 3a.

Robb had begun his four-year term of office on
November 17, 2017. See NLRB, General Counsels Since
1935 (2025), https://www.nlrb.gov/about-nlrb/who-we-
are/general-counsel/general-counsels-since-1935  (last
visited September 25, 2025). But in January 2021,
after the change in administration, President Biden
ordered Robb’s removal—roughly ten months before
the end of Robb’s statutory term. App., infra, 3a. The
President designated Peter Sung Ohr Acting General
Counsel. Ibid.

On February 1, 2021, petitioner moved for sum-
mary judgment on the administrative complaint
against the two unions, in accordance with NLRB
rules. See App., infra, 4a. The applicable rule re-
quired the Board to adjudicate the motion’s merits by
denying the motion or issuing a notice to show cause
why the motion should not be granted. 29 C.F.R.
102.24(b). The unions, however, sought to persuade
Acting General Counsel Ohr to order the complaint’s
withdrawal. C.A. ROA 375. On February 24, 2021,
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the Regional Director purported to withdraw the com-
plaint on behalf of Acting General Counsel Ohr. App.,
infra, 4a.

2. Petitioner appealed the complaint’s with-
drawal to the Board. App., infra, 4a-5a. It argued
that Ohr lacked authority to withdraw the complaint
for two independent reasons.

First, petitioner contended that its summary judg-
ment motion triggered the Board’s exclusive authority
over agency adjudication, and ended the General
Counsel’s unreviewable prosecutorial discretion, by
placing the merits of the case before the Board. Sec-
ond, petitioner contended that the NLRA barred
Robb’s removal from office without cause and that
Ohr’s designation as Acting General Counsel was
therefore invalid.

The Board rejected both arguments. App., infra,
77a-79a. As for the summary judgment motion, the
Board determined that the motion had not “trans-
ferred” the case to the Board because, at the time of
the complaint’s purported withdrawal, the Board had
not yet issued a show-cause order requesting a re-
sponse to the motion. Id. at 78a. For that reason, the
Board determined, the withdrawal was “not reviewa-
ble by the Board.” Id. at 79a. The Board refused to
decide whether Robb had lawfully been removed from
office. Ibid.

3. Petitioner sought review in the court of ap-
peals. It denied the petition for review by a divided
vote. App., infra, 33a-76a.

On petitioner’s first argument, the majority held
that the NLRB General Counsel has unreviewable
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discretion to withdraw a complaint even after a sum-
mary judgment motion places the case’s merits before
the Board. App., infra, 43a-54a. The majority
stressed the deferential standard of review required
by this Court’s decisions in UFCW and Chevron. Id.
at 44a. Indeed, it acknowledged that “under a de novo
interpretation of the NLRA,” however, “one can rea-
sonably argue that * * * the General Counsel might
not have discretion to withdraw a complaint after a
motion for summary judgment has been filed.” Id. at
48a. But UFCW and Chevron limited the court to de-
ciding whether the Board’s contrary reading of the
statute was “permissible” and “reasonable.” Id. at
48a-49a (quoting UFCW, 484 U.S. at 125-126). The
court then ruled that petitioners’ challenge to the re-
moval of General Counsel Robb was foreclosed by re-
cent circuit precedent. App., infra, 55a (citing Exela
Enter. Sols. v. NLRB, 32 F.4th 436, 441 (5th Cir.
2022)).

Judge Oldham dissented. In his view, the NLRA
cannot reasonably be read to permit a General Coun-
sel to unilaterally withdraw a complaint once a sum-
mary judgment motion is properly before the Board.
App., infra, 57a-76a. He determined that this issue
was governed by the limitation of Rule 41(a)(1)(A)(1)
of the Federal Rules of Civil Procedure, which pre-
vents voluntary dismissal without court order after an
opponent moves for summary judgment. App., infra,
6la-62a. Judge Oldham also objected that the
NLRB’s interpretation unlawfully shifted adjudica-
tory authority from the Board to the General Counsel
under the guise of prosecutorial discretion, while pre-
cluding judicial review. Id. at 68a-70a.
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4. Petitioner sought a writ of certiorari from this
Court. Its petition challenged both of the Fifth Cir-
cuit’s rulings: upholding the Acting General Counsel’s
unilateral dismissal of the complaint (based in signif-
icant part on Chevron deference) and permitting Gen-
eral Counsel Robb’s removal. This Court granted the
petition, vacated the Fifth Circuit’s judgment, and re-
manded the case “for further consideration in light of
Loper Bright Enterprises v. Raimondo, 603 U.S. ___
(2024).” 144 S. Ct. 2708 (2024) (mem.).

5. On remand, the court of appeals again upheld
the NLRB’s order and denied the petition for review
by a divided vote. App., infra, 1a-32a.

The majority began by acknowledging that while
its prior opinion had deferred to the NLRB’s reasona-
ble interpretation of the statute, Loper Bright no
longer permits deference. App., infra, 13a. Still, the
majority concluded that its prior ruling “endures,”
even though it is no longer “dispositive.” Id. at 14a.
The majority appeared to acknowledge that Loper
Bright required its independent judgment about the
statute’s meaning. But it nonetheless agreed with the
NLRB that the agency had “reasonably determined”
that the General Counsel had authority to unilater-
ally dismiss the administrative complaint. Id. at 17a
(emphasis added). And dismissing petitioner’s argu-
ment against that interpretation, the majority
“place[d] greater weight on the Supreme Court’s au-
thoritative holding in UFCW that ‘it is a reasonable
construction of the NLRA to find that until the hear-
ing begins, settlement or dismissal determinations
are prosecutorial.’”” Id. at 17a (emphasis added) (cit-
ing UFCW, 484 U.S. at 125-126). The majority also
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found the NLRB’s interpretation supported by “the
only circuit case identified by the parties that ad-
dresses a similar question.” Id. at 25a (citing Int’l
Bhd. of Boilermakers v. NLRB, 872 F.2d 331, 333-334
(9th Cir. 1989) (Boilermakers)).

Judge Oldham authored a new dissent. He ob-
jected that the “further consideration” ordered by this
Court had been made into an “empty formality.” App.,
infra, 29a. The majority reached exactly the same re-
sult with “little new analysis” by “recycling the same
reasons it provided two years ago to justify deferring
to the Board.” Ibid. Judge Oldham was concerned
that this ruling could be “a harbinger of things to
come” because some lower courts have “‘underruled’
Supreme Court precedents they dislike or have ‘nar-
rowed them from below.”” Id. at 30a (first citing Mi-
chael Stokes Paulsen, Accusing Justice: Some Varia-
tions on the Themes of Robert M. Cover’s Justice Ac-
cused, 7 J.L. & Religion 33, 82-88 (1989); and then cit-
ing Richard M. Re, Narrowing Supreme Court Prece-
dent from Below, 104 Geo. L.J. 921, 923 (2016)).
Judge Oldham worried that Loper Bright could be des-
tined for the same treatment as this Court’s Second
Amendment and habeas rulings. Id. at 31a-32a.

REASONS FOR GRANTING THE PETITION

This petition presents two independent grounds
for certiorari. First, the Fifth Circuit majority de-
parted from Loper Bright Enterprises v. Raimondo,
603 U.S. 369 (2024), by restating with minimal
changes the analysis from its prior decision. The cor-
nerstone of that analysis was deference based on
Chevron U.S.A. Inc. v. Natural Resources Defense
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Council, Inc., 467 U.S. 837 (1984). And in reviving its
prior conclusion, the Fifth Circuit improperly relied
on Chevron-era holdings involving materially differ-
ent agency actions, contrary to Loper Bright’s state-
ment about the narrow precedential force of such
cases. See Loper Bright, 603 U.S. at 412. There is a
recognized circuit split over how to interpret that
statement in Loper Bright, and the majority below
adopted the wrong interpretation. Second, the peti-
tion also presents the unresolved question of whether
statutes granting fixed terms of office shield the offic-
ers from removal without cause. These questions are
exceptionally important and frequently recurring, and
this Court should take this opportunity to furnish
clear answers to them.

I. The Court should review the Fifth Circuit’s
departure from Loper Bright.

A. The Fifth Circuit violated Loper Bright
by again accepting a reasonable agency
interpretation without determining the
“single, best interpretation.”

Chevron was a “marked departure from the tradi-
tional judicial approach of independently examining
each statute to determine its meaning.” Loper Bright,
603 U.S. at 371. So, in Loper Bright, the Court over-
ruled Chevron and its premise that the test of an
agency’s statutory interpretation is whether it is rea-
sonable. In Loper Bright, as here, the lower court in-
itially applied Chevron and “deferred to the agency’s
interpretation as a ‘reasonable’ construction of the
[statute].” 603 U.S. at 383 (citation omitted). But this
Court jettisoned that reasonableness standard. It di-
rected courts instead to follow the “best reading of the
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statute” using “all relevant interpretive tools.” Id. at
400. “In the business of statutory interpretation, if it
1s not the best, it 1s not permissible.” Ibid.

This Court’s remand order sent the case back for
further consideration under Loper Bright. 144 S. Ct.
2708. Yet, despite this Court’s rejection of Chevron’s
reasonableness standard, the majority reverted to the
same standard on remand. Just as before, the major-
ity agreed with the NLRB that the agency had “rea-
sonably determined” how to read the statute. App.,
infra, 17a. And the majority denied petitioner’s re-
quest to use all relevant interpretive tools to identify
where the General Counsel’s unilateral authority
ends—including, for example, by considering how
summary judgment motions are normally understood
in the civil sphere to cut off the ability to dismiss a
complaint unilaterally. Ibid. The majority instead
placed “greater weight” on this Court’s supposedly
“authoritative holding” about what prevailed as “a
reasonable construction of the NLRA” in NLRB v.
United Food & Com. Workers Union, 484 U.S. 112,
124 (1987) (UFCW). App., infra, 17a (citation omit-
ted). Not once did the majority acknowledge its duty
to ascertain the “single, best meaning” of the statute.
Loper Bright, 603 U.S. at 400.

In a few spots, to be sure, the remand opinion re-
cited the court’s duty to make an “independent judg-
ment” about whether the NLRB acted within its stat-
utory authority. App., infra, 13a-14a, 17a. And the
majority scrubbed some of its prior references to def-
erence from the revised opinion. For example, rather
than conclude (like the original) that “the Board per-
missibly determined that Acting General Counsel Ohr
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had discretion to withdraw the complaint,” id. at 55a-
564, the revised opinion said that “the Board correctly
determined that Acting General Counsel Ohr had
[that] discretion,” id. at 28a (emphasis added).

Still, despite some superficial changes, the major-
ity remained anchored to UFCW’s characterization of
the NLRB’s view as “at least a reasonable interpreta-
tion of the NLRA.” App., infra, 14a. The majority also
emphasized that “UFCW remains good law.” Ibid.
(citing Loper Bright, 603 U.S. at 412). In these ways
and indeed throughout its remand opinion, the major-
ity simply recycled its reasons for deferring to the
NLRB. See id. at 29a (Oldham, J., dissenting).

This Court’s decision in Loper Bright, and the or-
der vacating the Fifth Circuit’s prior decision, re-
quired the Fifth Circuit majority to do more than re-
instate its prior, deferential analysis with minor
wordsmithing changes. The modest revision of the
majority’s prior Chevron-based opinion—without even
referring to the duty to determine the NLRA’s “single,
best meaning,” 603 U.S. at 400—conflicts with Loper
Bright and warrants review and correction.

B. The Fifth Circuit violated Loper Bright
by giving precedential weight to Chevron
rulings upholding materially different
agency actions.

The Fifth Circuit’s departure from Loper Bright is
also evident in the undue weight it gave to a pair of
Chevron-based rulings that accepted agency interpre-
tations by placing Chevron’s heavy thumb on the
scale.
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As discussed, the Fifth Circuit majority explicitly
relied on the statutory interpretation that this Court
accepted through Chevron deference in UFCW. See
App., infra, 17a. UFCW held that it was “a reasonable
construction of the NLRA to find that until the hear-
ing begins, settlement or dismissal determinations
are prosecutorial.” 484 U.S. at 125-126. In UFCW,
this Court upheld the General Counsel’s decision to
accept a settlement with the charged party before a
scheduled administrative hearing had begun. Id. at
115-116. That action bears no resemblance to the ac-
tion challenged here (dismissal of the complaint with-
out any relief even though the charging party filed a
dispositive motion asking the Board to sustain the
complaint). Yet the Fifth Circuit took UFCW's state-
ment out of its particular context as supposedly “au-
thoritative” for this case, too. App., infra, 17a.

The majority also found the NLRB’s order to be
“consistent with the only circuit case identified by the
parties that addresses a similar question.” Id. at 25a
(citing Int’l Bhd. of Boilermakers v. NLRB, 872 F.2d
331, 333-334 (9th Cir. 1989) (Boilermakers)). The
Ninth Circuit’s decision in Boilermakers explicitly in-
voked Chevron and UFCW in declining to review the
NLRDB’s statutory interpretation de novo. 872 F.2d at
332. And much as in UFCW, the agency action dif-
fered materially from the one here. In Boilermakers,
the Ninth Circuit confronted an effort by the General
Counsel to withdraw a complaint before he had pre-
sented any evidence on the merits. Id. at 332. There
was no summary judgment motion as there was in
this case.
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The majority’s reliance on UFCW and Boilermak-
ers was misplaced. Loper Bright did not broadly de-
clare Chevron rulings to still be “good law” or “author-
itative holding[s]” about the scope of an agency’s stat-
utory authority in every future challenge with some
factual overlap. App., infra, 14a, 17a. Rather, Loper
Bright explained that it was not “call[ing] into ques-
tion prior cases that relied on the Chevron frame-
work.” 603 U.S. at 412. The Court also explained
what that meant: “[t]he holdings of those cases that
specific agency actions are lawful—including the
Clean Air Act holding of Chevron itself—are still sub-
ject to statutory stare decisis.” Ibid. (emphasis
added). This language articulates “the extent to which
lower courts remain bound by the Court’s ‘prior cases
that relied on the Chevron framework.”” Tennessee v.
Becerra, 131 F.4th 350, 374 (6th Cir. 2025) (Keth-
ledge, J., dissenting in part and concurring in the
judgment in part), petition for cert. pending, No. 25-
162 (filed Aug. 7, 2025).

The specific agency action held lawful in UFCW
was “a postcomplaint, prehearing informal settle-
ment,” which this Court identified as the “narrow” dis-
pute before it. 484 U.S. at 122-123. The action in Boil-
ermakers was withdrawal of a complaint before the
General Counsel had begun presenting evidence. 872
F.2d at 332. In this case, on the other hand, the spe-
cific agency action was different: a unilateral with-
drawal by the Acting General Counsel even though a
party filed a motion for summary judgment. App., in-
fra, 15a. No party moved for summary judgment in
UFCW (or Boilermakers).
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The Fifth Circuit majority, however, did not zero
in on the specific agency action here or the uncon-
tested point that this Court reviewed different facts in
UFCW. The majority brushed past “the factual differ-
ences between the two cases” and petitioner’s argu-
ment for treating a summary judgment motion as a
material difference. App., infra, 15a, 17a.

In doing so, the majority chose to define UFCW'’s
binding holding at a very high level of generality. It
described the “specific agency decision at issue”
simply as “the Acting General Counsel’s dismissal of
the complaint,” App., infra, 19a—as though all dismis-
sals in any context are immunized by UFCW. That
understanding of the “agency action” departs from
UFCW’s own description of the action at issue, as well
as the usual understanding of “agency action” under
the Administrative Procedure Act. See 5 U.S.C.
551(13). The majority adopted the same improperly
high level of generality in relying on Boilermakers and
the NLRB’s 1948 recognition of the General Counsel’s
authority “to dismiss charges,” which did not address
the effect of a post-complaint summary judgment mo-
tion that placed the merits before the Board. App.,
infra, 20a (citation omitted).

The Fifth Circuit majority’s decision to give prec-
edential force to Chevron rulings at this high level of
generality undermines Loper Bright severely. Treat-
ing Chevron rulings as authoritative for all future en-
counters with the same statutory language would
mean that “Chevron lives on in perpetuity as to any
statute that the Supreme Court has ever deemed am-
biguous under that doctrine.” Becerra, 131 F.4th at
374 (Kethledge, J., dissenting in part and concurring
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in the judgment in part). That is not what Loper
Bright said and cannot be what this Court intended.

C. The Fifth Circuit’s misunderstanding of
Chevron-based precedent implicates a
recognized circuit split.

The Fifth Circuit is not the only court to have trou-
ble with Loper Bright’s statement about Chevron-
based precedent. Indeed, there is already a circuit
split on what this Court meant in applying statutory
stare decisis to Chevron-based rulings.

Indeed, one court of appeals has expressed open
confusion over whether Loper Bright requires courts
to treat a “statutory interpretation” in a Chevron rul-
ing as “still binding” despite Loper Bright’s reference
to specific agency actions, which implies narrower
precedential force. Ozurumba v. Bondi, — F.4th —,
2025 WL 2501923, at *8 (4th Cir. 2025). In that case,
the Fourth Circuit identified the “practical problem”
with adopting the government’s view that Chevron-
based statutory interpretations—not just decisions to
uphold specific agency actions—remain binding prec-
edent. As the Fourth Circuit explained, agencies had
broad latitude before Loper Bright to switch interpre-
tations of a statute. But under a broad understanding
of Chevron stare decisis, courts “would be stuck—for-
ever—with the most recent agency interpretation that
[they] upheld before Loper Bright.” Id. at *9. Such an
outcome seems “arbitrary,” to say the least. Ibid. The
Fourth Circuit ultimately sidestepped this question in
Ozurumba, but not before noting that “circuits have
already split on how to treat Chevron holdings.” Ibid.

On one side, the court of appeals in In re MCP No.
185, 124 F.4th 993 (6th Cir. 2025), properly adhered
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to Loper Bright's “specific agency action” limitation.
There, the Sixth Circuit properly rejected an argu-
ment by broadband internet service providers that the
court was bound by the statutory interpretation that
this Court accepted in National Cable & Telecommu-
nications Ass’n v. Brand X Internet Services, 545 U.S.
967 (2005). Applying Chevron, the Court in Brand X
ruled that the Federal Communications Commission
had adopted a “reasonable” statutory construction
when it concluded that broadband internet is not a tel-
ecommunications service. Id. at 980, 1000. A decade
later, the agency reversed that interpretation. In re
MCP No. 185, 124 F.4th at 1000. It then flip-flopped
twice more, leading to a 2024 order finding (contrary
to Brand X) that broadband internet is a telecommu-
nications service. The challengers argued that this
2024 order was barred by Brand X under the stare de-
cisis holding of Loper Bright. Id. at 1002. The Sixth
Circuit disagreed. It observed that the “specific
agency action” in Brand X was the agency’s 2002 or-
der, not the 2024 order now under review. Ibid. So
under Loper Bright, Brand X did not “bind[] [the
court’s] statutory-interpretation analysis.” Ibid.!

On the other side of the split 1s Lopez v. Garland,
116 F.4th 1032 (9th Cir. 2024). In that case, the Ninth
Circuit took an expansive view of the stare decisis ef-
fect of Chevron rulings. The court considered a Board
of Immigration Appeals interpretation, which a 2019

1 A few months after In re MCP No. 185, the Sixth Circuit
took a slightly different approach in Becerra. But the court de-
cided that in Becerra, unlike In re MCP No. 185, it was reviewing
“the same ‘specific agency action’” that the Sixth Circuit had up-
held before Loper Bright—namely the same 2021 rule of the De-
partment of Health and Human Services. 131 F.4th at 365.
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Ninth Circuit decision had endorsed “as a reasonable
interpretation of the statute” under Chevron. Id. at
1045. The Ninth Circuit construed Loper Bright to
mean that its prior panel opinion “remains preceden-
tial authority which binds [the Ninth Circuit].” Ibid.

The Ninth Circuit recently denied a petition to re-
hear Lopez en banc. That led three judges to object
that the Lopez panel “resurrect[ed] Chevron,” includ-
ing by deeming “itself helpless to fix the situation be-
cause [the] circuit had granted the [agency’s] interpre-
tation Chevron deference in [the] 2019 case.” Lopez v.
Bondi, — F.4th —, 2025 WL 2435222, at *3 (9th Cir.
2025) (Bumatay, J., dissenting from the denial of re-
hearing en banc). The Ninth Circuit has reaffirmed
Lopez elsewhere, explaining that “the holdings of [its]
prior cases in which Chevron deference was applied
remain precedential until overruled,” although the
court is not “compelled to use them as analytical build-
ing blocks in every case” presenting different facts.
Murillo-Chavez v. Bondi, 128 F.4th 1076, 1087 (9th
Cir. 2025).

Below, the Fifth Circuit majority aligned itself
with the Ninth Circuit—and arguably went even fur-
ther—by using this Court’s UFCW decision and the
Ninth Circuit’s Boilermakers decision as analytical
building blocks despite the significant factual differ-
ences between those cases and this one. Neither prior
case confronted a procedurally proper motion for sum-
mary judgment that asked the NLRB to adjudicate
the complaint on the undisputed facts without any
need for a hearing. The NLRB’s determination that
unilateral dismissal is available and unreviewable de-
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spite a summary judgment motion is clearly a differ-
ent “specific agency action” than the agency actions
upheld under Chevron in UFCW and Boilermakers.
The Sixth Circuit would have had no difficulty recog-
nizing that “[t]he ‘specific agency action’ that the
Court approved in [UFCW]” differed from the one that
came before the Fifth Circuit here, decades later. In
re MCP No. 185, 124 F.4th at 1002. The Sixth Circuit
would have approached the question with a blank
slate, not by giving “great[] weight” to what this Court
previously classified as a reasonable construction of
the NLRA. App., infra, 17a.

II. The Court should review the Fifth Circuit’s
determination that a fixed statutory term
does not limit an officer’s removal without
cause.

The Court should also resolve whether statutes
that provide a definite term of office protect a federal
officer from removal without cause in the middle of
that term. This Court’s decisions have given mixed
signals on the effect of a definite term of office on the
officer’s susceptibility to without-cause removal. The
Court should resolve the question once and for all as
1t continues to arise with regularity, including in sev-
eral cases before the lower courts right now.

One line of this Court’s cases has suggested that
such statutory provisions express Congress’s inten-
tion that the officer remain in office for the prescribed
term. Most prominently, in Humphrey’s Executor v.
United States, 295 U.S. 602, 618 (1935), the Court con-
sidered the removability of commissioners of the Fed-
eral Trade Commission (FTC). The statute stated
that commaissioners “shall be appointed for terms of
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seven years.” Id. at 620 (quoting 15 U.S.C. 41). Sep-
arately, the statute authorized removal for three
stated causes: “Any commissioner may be removed by
the President for inefficiency, neglect of duty, or mal-
feasance in office.” Ibid. (quoting 15 U.S.C. 41). This
for-cause provision 1s written in permissive, rather
than prohibitory, terms. It states that commissioners
may be removed for inefficiency, neglect, or malfea-
sance; 1t does not say that commissioners may not oth-
erwise be removed or may be removed only for one of
the three stated causes. Even so, this Court found the
statutory provision “definite and unambiguous.” Id.
at 623. In particular, “the fixing of a definite term
subject to removal for cause, unless there be some
countervailing provision or circumstance indicating
the contrary, * * * is enough to establish the legisla-
tive intent that the term is not to be curtailed in the
absence of such cause.” Ibid. On the other hand, a
statute that failed to specify a definite term of office,
and thus might be read to provide for life tenure, im-
pliedly allows for without-cause removal. Id. at 622-
623 (discussing Shurtleff v. United States, 189 U.S.
311 (1903)).

Two decades later, the Court recognized in Wiener
v. United States, 357 U.S. 349 (1958), that the FTC
Act’s enumeration of three permitted causes for re-
moval was not crucial to Humphrey’s Executor’s stat-
utory reasoning. At issue in Wiener was the War
Claims Commission established after World War II.
357 U.S. at 349-350. The legislation created a three-
member body set to end its activities within three
years of the deadline for submitting claims. Id. at 350.
This Court construed the statute as defining the com-
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missioners’ “tenure” using this “limit on the Commis-
sion’s life.” Ibid. In this way, the legislation tracked
the definite term prescribed by the statute in Humph-
rey’s Executor. Unlike that statute, however, the War
Claims Act “made no provision for removal of a Com-
missioner.” Ibid.; see also id. at 352 (“[N]othing was
said in the Act about removal.”). Even so, this Court
treated the Commission as falling within the same
category as the FTC. Id. at 353. For such officials, “a
power of removal exists only if Congress may fairly be
said to have conferred it.” Ibid.

Similarly, in Marbury v. Madison, the statute pro-
vided that justices of the peace “shall be appointed
** % to continue in office for five years.” 5 U.S. 137,
154 (1803) (citation omitted). Because of this lan-
guage, Chief Justice Marshall recognized that if Mar-
bury had been validly appointed, “the law continue[d]
him in office for five years.” Id. at 155. For offices
governed by a defined term with no provision for at-
will removal, the officer’s appointment marked the
“point of time * * * when the power of the executive
over [the] officer * ** must cease.” Id. at 157. The
Court famously declared that Marbury had crossed
that point because of the signing and sealing of his
commission, which vested Marbury with “a right to
hold [the office] for five years, independent of the ex-
ecutive.” Id. at 162.

Other decisions of this Court arguably cut in a dif-
ferent direction. For example, in Parsons v. United
States, 167 U.S. 324 (1897), the Court considered the
statute governing United States Attorneys, which pro-
vided that they “shall be appointed for a term of four
years.” Id. at 327-328 (citation omitted). The Court
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characterized Marbury’s earlier discussion as dicta
limited to officers in the District of Columbia. Par-
sons, 167 U.S. at 335-336. Then, the Court turned to
the particular history of legislation governing U.S. At-
torneys. In the early 19th century, the applicable
statute explicitly made such attorneys “removable
from office at pleasure.” Id. at 338 (citation omitted).
But in 1867, Congress passed legislation to limit Pres-
ident Johnson’s ability to remove officers without Sen-
ate approval. Id. at 339-340. Two decades after that,
Congress fully repealed its earlier tenure-of-office leg-
1slation, and this Court determined that the practical
consequence was to restore the status quo from the
early 19th century—U.S. Attorneys served at the
pleasure of the President—even though the legisla-
tion that originally stated that in explicit terms was
no longer on the books. Id. at 342-343.

This Court endorsed Parsons’s reading of Mar-
bury in Myers v. United States, 272 U.S. 52, 142-143
(1926). In Myers, however, the statutory-interpreta-
tion question was not implicated. The statute there
clearly conditioned the President’s ability to remove
the postmaster on the Senate’s consent, and the dis-
pute was whether that condition was constitutional.
Id. at 107-108.

In recent years, the Fifth and Ninth Circuits have
found that the logic of Parsons and Myers, rather than
that of Humphrey’s Executor and Wiener, governs the
Board’s General Counsel. See Exela Enter. Sols., Inc.
v. NLRB, 32 F.4th 436, 442-443 (5th Cir. 2022); NLRB
v. Aakash, Inc., 58 F.4th 1099, 1103 (9th Cir. 2023).
Another court of appeals drew similar conclusions
about the Administrative Conference of the United
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States. See Severino v. Biden, 71 F.4th 1038, 1045-
1047 (D.C. Cir. 2023).

These cases read Parsons and Myers as broadly
rejecting the inference that Congress’s decision to set
a definite term precludes without-cause removal dur-
ing that prescribed term. But as recounted above, the
reasoning that this Court adopted after Parsons and
Mpyers, in Humphrey’s Executor and Wiener, unequiv-
ocally treated definite-term provisions as textual sup-
port for removal protection. If Parsons and Myers
swept as broadly as the recent cases suggest, this
Court would not have relied on the definite terms of
the commissioners in Humphrey’s Executor and Wie-
ner.

And the implications for other agencies would be
sweeping. For more than a century, Congress has es-
tablished many commissions, boards, and other
agency bodies. Sometimes Congress has been explicit
about the conditions that would justify removal; often
it has not been so explicit.

Take the Securities Exchange Commission as an
example. The statute creates a Commission of five
members and provides:

Each commissioner shall hold office for a term
of five years and until his successor is ap-
pointed and has qualified, except that he shall
not so continue to serve beyond the expiration
of the next session of Congress subsequent to
the expiration of said fixed term of office, and
except (1) any commissioner appointed to fill
a vacancy occurring prior to the expiration of
the term for which his predecessor was ap-
pointed shall be appointed for the remainder
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of such term, and (2) the terms of office of the
commissioners first taking office after June 6,
1934, shall expire as designated by the Presi-
dent at the time of nomination, one at the end
of one year, one at the end of two years, one at
the end of three years, one at the end of four
years, and one at the end of five years, after
June 6, 1934.

15 U.S.C. 78d(a). Nothing in this language states that
commissioners may be removed only for cause. Nor
does it even specify, as the FTC’s statute does, that
commissioners may be removed for inefficiency, ne-
glect, or malfeasance. See 15 U.S.C. 41. If there is
any textual basis for removal protection for the SEC,
it can only be the phrase, “shall hold office for a term
of five years.” But under the logic of Exela, Aakash,
and Severino, such language is insufficient.

The notion that commissioners of the SEC are re-
movable at will, however, seems in tension with one of
this Court’s decisions. In Free Enterprise Fund v.
PCAOB, 561 U.S. 477, 492-498 (2010), the Court de-
clared that a provision in the Sarbanes-Oxley Act,
which prohibited without-cause removal of members
of the Public Company Accounting Oversight Board
(PCAOB), was unconstitutional because it created two
layers of removal protection. That holding hinged on
the premise that SEC commissioners, who oversee
PCAOB members, are protected from removal without
cause. Indeed, the Court expressly noted that it was
deciding the case with the “understanding” that “the
Commissioners cannot themselves be removed by the
President except under the Humphrey’s Executor
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standard of ‘inefficiency, neglect of duty, or malfea-
sance 1n office.”” Free Enter. Fund, 561 U.S. at 487
(citation omitted). But the statutory language govern-
ing the SEC makes no reference to inefficiency, ne-
glect, or malfeasance. See 15 U.S.C. 78d(a). If Exela,
Aakash, and Severino are correct in their interpreta-
tion of Parsons and Myers, then Free Enterprise Fund
held a portion of the Sarbanes-Oxley Act unconstitu-
tional on a false premise.

Such an approach, of course, would turn the idea
of constitutional avoidance on its head. As this Court
has often explained, “normally the Court will not de-
cide a constitutional question if there is some other
ground upon which to dispose of the case.” Bond v.
United States, 572 U.S. 844, 855 (2014) (citation omit-
ted). If the SEC’s statute does not create tenure pro-
tection, the Court should say so rather than hold an
act of Congress unconstitutional on a fiction.

This question is not going away. Officers of many
agencies enjoy removal protection, if at all, only be-
cause of their fixed statutory terms. It is hard to as-
semble an exhaustive list, but other notable examples
include:

e Commodity Futures Trading Commission,

7 U.S.C. 2(a)(2)(A).

e Defense Nuclear Facilities Safety Board,
42 U.S.C. 2286(d).

e EKqual Employment Opportunity Commis-
sion, 42 U.S.C. 2000e-4(a).

e Federal Communications Commission, 47
U.S.C. 154(c).
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e Federal Deposit Insurance Corporation, 12
U.S.C. 1812(c)(1).

e Federal Election Commission, 52 U.S.C.
30106(a)(2).

e National Credit Union Administration, 12
U.S.C. 1752a(c).

e National Council on Disability, 29 U.S.C.
780(b)(1).
¢ National Science Board, 42 U.S.C. 1863(d).

e Privacy and Civil Liberties Oversight
Board, 42 U.S.C. 2000ee(h)(4).

e Railroad Retirement Board, 45 U.S.C.
231f(a).

e United States International Trade Com-
mission, 19 U.S.C. 1330(b).

As even this list shows, a wide variety of agencies
and officers could be affected if Congress’s prescrip-
tion of a definite term fails to confer removal protec-
tion. The Court should conclusively resolve that ques-
tion, particularly given ongoing controversy about the
President’s authority to remove agency officers.

As the Court is aware, many cases are currently
working their way through the judiciary testing the
President’s removal of various federal officers without
cause. See Trump v. Slaughter, — U.S. —, 2025 WL
2692050 (2025) (mem.) (granting certiorari); see also
Trump v. Wilcox, 145 S. Ct. 1415 (2025); Trump v.
Boyle, 145 S. Ct. 2653 (2025). While the cases that
have already reached this Court involve statutes that
undisputedly prohibit without-cause removal, at least
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three cases still before the lower courts involve stat-
utes that provide a fixed term of office but have no
other language restricting removal; and the govern-
ment argues that these statutes create no removal
protection in the first place. See, e.g., LeBlanc v.
PCLOB, 784 F. Supp. 3d 1 (D.D.C. 2025) (holding that
President Trump unlawfully removed members of the
Privacy and Civil Liberties Oversight Board without
cause), appeal filed, No. 25-5197 (D.C. Cir.) (docketed
May 29, 2025); Harper v. Bessent, — F. Supp. 3d —,
2025 WL 2049207 (D.D.C. July 22, 2025) (same, as to
board members of the National Credit Union Admin-
istration), appeal filed, No. 25-5268 (D.C. Cir.) (dock-
eted July 23, 2025); Samuels v. Trump, No. 25-cv-1069
(D.D.C.) (filed Apr. 9, 2025) (contesting removal of
commissioner from the Equal Employment Oppor-
tunity Commission).

As these cases show, the removal of federal offic-
ers without cause presents an important and recur-
ring question of federal law. Whether or not the Court
ultimately holds that removal restrictions violate the
constitution, the Court should at least give clear guid-
ance on the antecedent statutory question of what
qualifies as a removal restriction. Especially with so
much active litigation over statutes that merely pro-
vide definite terms of office, the Court should grant
this petition now and bring clarity, as only this Court
can, to the prior mixed signals about the significance
of a fixed term of office.
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 21-60532

UNITED NATURAL FOODS, INCORPORATED, DOING
BUSINESS AS UNITED NATURAL FOODS, INCORPORATED
AND SUPERVALU, INCORPORATED, PETITIONER,

U.

NATIONAL LABOR RELATIONS BOARD, RESPONDENT.

[Filed: May 28, 2025]

Petition for Review of an Order of the
National Labor Relations Board
NLRB No. 19-CA-249264
NLRB No. 19-CB-250856

ON REMAND FROM
THE UNITED STATES SUPREME COURT

Before: HIGGINBOTHAM, HIGGINSON, and OLDHAM,
Circuit Judges.

STEPHAN A. HIGGINSON, Circuit Judge:

After the Acting General Counsel of the National
Labor Relations Board withdrew an unfair labor prac-
tice complaint that his predecessor had issued against
a union, the aggrieved employer requested permission
to appeal the complaint’s withdrawal to the Board.
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The Board denied the request, concluding that the
Acting General Counsel’s decision was an unreviewa-
ble act of prosecutorial discretion. We denied the peti-
tion, relying primarily on the Supreme Court’s hold-
ing in NLRB v. United Food & Commercial Workers
Union, Loc. 23 (UFCW), 484 U.S. 112 (1987), which
relied in part on Chevron U.S.A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837 (1984).
United Nat. Foods, Inc. v. NLRB, 66 F.4th 536 (5th
Cir. 2023), cert. granted, judgment vacated, 144 S. Ct.
2708 (2024) (mem.). Thereafter, the Supreme Court
overturned Chevron in Loper Bright Enterprises v.
Raimondo, 603 U.S. 369 (2024). The Court then
granted certiorari in this case, vacated the judgment,
and remanded the case to our court for further consid-
eration in light of Loper Bright. We again determine
that we have jurisdiction and DENY the petition.

L.

On October 28, 2019, United Natural Foods Inc.
(“UNFT”) filed an unfair labor practice charge with the
National Labor Relations Board (“NLRB” or the
“Board”).! As amended, the charge alleges that Inter-

1 This opinion uses the term “NLRB” when referring either to
the agency generally or to enforcement officials within the
agency, such as the agency’s General Counsel and regional direc-
tors. It uses the term “Board” when referring specifically to the
five-member body that performs a quasi-judicial function. Com-
pare 29 U.S.C. § 153(a) (creating a “National Labor Relations
Board” of five members), and id. § 160(c) (authorizing the
“Board” to adjudicate labor disputes), with id. § 153(d) (creating
a “General Counsel of the Board” who “shall exercise general su-
pervision over all attorneys employed by the Board” and “shall
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national Brotherhood of Teamsters Local 117 and Lo-
cal 313 (the “Unions”) violated the National Labor Re-
lations Act (“NLRA”) by (1) attempting to impose un-
1on representation on certain of UNFIT’s employees, (2)
attempting to cause UNFI to discriminate among its
employees, and (3) refusing to collectively bargain
with UNFI. Local 117 also filed an unfair labor prac-
tice charge against UNFI.

On July 29, 2020, NLRB’s Regional Director for
Region 19 (the “Regional Director”), acting on behalf
of NLRB’s General Counsel at the time, Peter B. Robb,
issued a Consolidated Complaint alleging that the
Unions had violated subsections 8(b)(1)(A), 8(b)(2),
and 8(b)(3) of the NLRA. The Consolidated Complaint
also alleged that UNFI had violated various provi-
sions of the NLRA. A hearing was scheduled to take
place before an administrative law judge on March 2,
2021.

In January 2021, President Biden removed Robb
from the office of NLRB General Counsel and desig-
nated Peter Sung Ohr as Acting General Counsel.
Subsequently, the Unions moved to postpone the
scheduled hearing so that Acting General Counsel
Ohr could review the complaint and determine
whether his office wished to continue pursuing the

have final authority, on behalf of the Board, in respect of the in-
vestigation of charges and issuance of complaints . .., and in re-
spect of the prosecution of such complaints before the Board”);
see also Exela Enter. Sols., Inc. v. Nat’l Lab. Rels. Bd., 32 F.4th
436, 443 (5th Cir. 2022) (explaining that the Board was created
“to execute quasi-legislative, quasi-judicial functions,” in con-
trast to NLRB’s General Counsel, who “perform[s] quintessen-
tially prosecutorial functions”).
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case. The Regional Director granted the request, re-
scheduling the hearing to April 6. The Unions also
wrote directly to Ohr to request that he reconsider the
decision to issue a complaint against them.

On February 1, UNFI filed with the Board a mo-
tion to sever the case against UNFI from the case
against the Unions, to transfer the case against the
Unions from the administrative law judge to the
Board, and for summary judgment against the Un-
ions. Before the Board ruled on the motion, the Re-
gional Director, now acting on behalf of Acting Gen-
eral Counsel Ohr, issued an order (the “RD Order”)
severing the claims against UNFI2 and withdrawing
the Consolidated Complaint to the extent that it al-
leged claims against the Unions. The RD Order ex-
plained that after reviewing “the allegations in the
Consolidated Complaint,” the Acting General Counsel
had decided to exercise “his prosecutorial discretion”
and dismiss the charges against the Unions.

UNFI filed with the Board both a request for spe-
cial permission to appeal the RD Order and the appeal
itself,3 arguing that the Acting General Counsel had
no authority to unilaterally dismiss the charges
against the Union after UNFI had filed its motion for

2 UNFI ultimately settled this case, leading to a dismissal of
the charges.

3 See 29 C.F.R. § 102.26 (providing that the rulings of Re-
gional Directors “may not be appealed directly to the Board ex-
cept by special permission of the Board” and that “[r]equests to
the Board for special permission to appeal” must be filed “to-
gether with the appeal”).
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summary judgment and that the appointment of Act-
ing General Counsel Ohr was unlawful. UNFI also
filed an appeal with the Acting General Counsel.4

The Board denied UNFT’s request for special per-
mission to appeal the RD Order on May 11. The Board
reasoned that UNFI’s request “is not properly before
the Board” because “the Regional Director has the
prosecutorial discretion to withdraw a complaint sua
sponte at any time before the hearing” and “[h]is ex-
ercise of that discretion is not subject to Board or court
review.” The Board explained that even though UNFI
had moved for summary judgment, the complaint had
not “advanced so far into the adjudicatory process that
a dismissal takes on the character of an adjudication.”
The Board further stated that because it did not have
jurisdiction to review the RD Order, it would not con-
sider UNFT’s arguments regarding the appointment of
Acting General Counsel Ohr. However, the Board did
note that “UNFI may appeal the Regional Director’s
decision to withdraw the complaint to the General
Counsel consistent with Section 102.19.”

The Acting General Counsel denied UNFT's ap-
peal on June 22. He rejected UNFI’s argument that by
dismissing the charges against the Unions he “was ad-
judicating the merits of the case, rather than acting in
his prosecutorial capacity.” Rather, he stated that he
had “simply reviewed the evidence and determined
that a violation had not occurred and a complaint was
not appropriate.”

4 See 29 C.F.R. § 102.19 (providing that a Regional Director’s
decision to withdraw a complaint may be appealed to the General
Counsel).
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UNFI petitioned this court for review of the
Board’s order denying it permission to appeal the RD
Order.> NLRB subsequently filed a motion to dismiss
the petition for review for lack of jurisdiction. A panel
of this court carried the motion with the case.

We concluded that we had jurisdiction but other-
wise agreed with NLRB, holding that Acting General
Counsel Ohr’s designation was valid and that the
Board permissibly determined that Acting General
Counsel Ohr had discretion to withdraw the com-
plaint against the Unions. United Nat. Foods, 66
F.4th at 548-49. We therefore denied both NLRB’s mo-
tion to dismiss the petition for review for lack of juris-
diction and UNFTI’s petition for review. JUDGE OLD-
HAM dissented.

In June 2024, the Supreme Court issued Loper
Bright, overruling Chevron. Loper Bright, 603 U.S. at
412. The Court shortly thereafter granted UNFT’s pe-
tition for a writ of certiorari, vacated the judgment,
and remanded the case for further consideration in
light of Loper Bright. United Nat. Foods, Inc. v. Nat’l
Lab. Rels. Bd., 144 S. Ct. 2708 (2024) (mem.). The par-
ties filed letter briefs addressing the impact of Loper
Bright, and we again heard oral argument.

IT.

We first consider NLRB’s jurisdictional challenge.
Because this issue is unaffected by the overruling of
Chevron, our analysis remains unchanged.

5 UNFI did not—and could not—appeal the Acting General
Counsel’s denial of its appeal of the RD Order.
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“Except as authorized by statute, a court of ap-
peals does not have jurisdiction to review actions of
the Board.” Shell Chem. Co. v. NLRB, 495 F.2d 1116,
1119 (5th Cir. 1974). Section 10 of the NLRA, 29
U.S.C. § 160, “is the sole provision vesting review [of
Board actions] with the courts of appeal.” Id. That pro-
vision authorizes “[a]lny person aggrieved by a final
order of the Board” to petition for review in an appro-
priate federal appellate court. 29 U.S.C. § 160(f).
NLRB maintains that we do not have jurisdiction over
UNFT’s petition because the Board order at issue in
this case 1s not “final.”

“[T]he phrase ‘a final order of the Board’, as used
in [§ 160(f)], refers solely to an order of the Board ei-
ther dismissing a complaint in whole or in part or di-
recting a remedy for the unfair labor practices found.”
Shell Chem., 495 F.2d at 1120 (quoting Laundry
Workers Int’l Union Loc. 221 v. NLRB, 197 F.2d 701,
703 (5th Cir. 1952)). The Board’s order in this case
“denied” UNFTI’s “request for special permission to ap-
peal” the RD Order, which had itself “withdrawn” part
of the Consolidated Complaint and “dismissed” the
charges against the Unions. Because the Board’s or-
der allowed an order dismissing a complaint to remain
in place, the order had the practical effect of dismiss-
ing the complaint. Accordingly, the Board’s order
qualifies as “a final order of the Board” under Shell
Chemical. Cf. U.S. Army Corps of Eng’rs v. Hawkes
Co., 578 U.S. 590, 599-600 (2016) (describing “the
‘pragmatic’ approach” that the Supreme Court has
“long taken to finality” (citation omitted)).

NLRB points us to several cases in which courts
dismissed for lack of jurisdiction petitions for review
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brought under 29 U.S.C. § 160(f). However, these
cases all prove inapposite. In Laundry Workers, we
held that we did not have jurisdiction to review the
Board’s decision not to issue a pre-complaint sub-
poena. 197 F.2d at 702-04. In Shell Chemical, we con-
cluded that we could not review “the quashing of the
notice of a section 10(k) proceeding,” an action that oc-
curs before the issuance of any complaint alleging un-
fair labor practices. 495 F.2d at 1121.6 And in J. P.
Stevens Employees Educational Committee v. NLRB,
the Fourth Circuit determined that it did not have ju-
risdiction to review a Board order denying a request
for special permission to appeal the denial of a motion
to intervene, explaining that “the Board’s denial of a
motion to intervene is reviewable in this court after
the Board has concluded the unfair labor practice
hearing and issued its final order.” 582 F.2d 326, 328-
329 (4th Cir. 1978). Because none of these cases in-
volved a Board order that effectively dismissed a com-
plaint, they do not support NLRB’s argument that we
lack jurisdiction over this petition.

The most analogous case that the parties have
1dentified is Boilermakers Union Local 6 v. NLRB, 872
F.2d 331 (9th Cir. 1989). In that case, the underlying
Board order had held that the General Counsel had

6 Section 10(k) proceedings are a method of resolving jurisdic-
tional disputes between labor unions “without the cumbersome,
fault determining, and coercive process of an unfair labor prac-
tice proceeding under section 8(b)(4)(D).” Shell Chemical, 495
F.2d at 1121; see 29 U.S.C. §§ 158(b)(4)(D), 160(k). In cases where
Section 10(k) applies, “a complaint on a section 8(b)(4)(D) charge
does not issue until after the provisions of section 10(k) have
been satisfied.” Shell Chemical, 495 F.2d at 1122.
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prosecutorial discretion to withdraw a complaint, re-
versing an administrative law judge’s order denying
the General Counsel’s motion to withdraw. Id. at 331-
32. Thus, as in this case, the Boilermakers petitioner
was challenging a Board order concluding that the
General Counsel had discretion to withdraw a com-
plaint. However, NLRB did not ask the Ninth Circuit
to dismiss the petition for lack of jurisdiction. Instead,
the agency argued that the “court’s review is limited
to deciding whether the General Counsel’s decision
was an act of prosecutorial discretion,” and the Ninth
Circuit agreed. Id. at 332. Boilermakers thus supports
the proposition that we do have jurisdiction to review
the Board’s conclusion that the Acting General Coun-
sel had prosecutorial discretion to withdraw the com-
plaint against the Unions.”

NLRB argues that, regardless of this pre-1990
lower court caselaw interpreting the NLRA, the
Board’s order does not qualify as “final” under later-
in-time Supreme Court decisions elucidating general
principles of administrative law. The Supreme Court
set forth the following test for finality in a case involv-
ing the Administrative Procedure Act (“APA”):

As a general matter, two conditions must be
satisfied for agency action to be “final”’: First,
the action must mark the “consummation” of
the agency’s decisionmaking process—it must
not be of a merely tentative or interlocutory

7 As discussed further below, the Ninth Circuit ultimately de-
nied the petition for review in Boilermakers, holding “that the
General Counsel’s decision to withdraw the complaint was an act

of prosecutorial discretion which is non-reviewable.” 872 F.2d at
332, 334.
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nature. And second, the action must be one by
which “rights or obligations have been deter-
mined,” or from which “legal consequences
will flow.”

Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (cita-
tions omitted); see also Sackett v. EPA., 566 U.S. 120,
126-27 (2012) (applying the Bennett test). NLRB
points out that when the Board issued its order on
May 11, 2021, UNFT’s appeal to the Acting General
Counsel remained pending. Therefore, NLRB argues,
the Board’s order did not consummate the agency’s de-
cision-making process or cause any legal conse-
quences.

However, when applying Bennett to this case, we
must keep in mind that while Bennett interpreted the
APA, which authorizes judicial review of “final agency
action,” 520 U.S. at 177 (emphasis added) (quoting 5
U.S.C. § 704), UNFI invokes the NLRA as the source
of this court’s jurisdiction. The NLRA “distinguishe(s]
orders of the General Counsel from Board orders,”
UFCW, 484 U.S. at 128 (citing 29 U.S.C. §§ 153, 160),
and it authorizes judicial review only of “final order[s]
of the Board.” 29 U.S.C. § 160(f) (emphasis added); see
also UFCW, 484 U.S. at 129 (explaining that § 160(f)
“provides that final decisions ‘of the Board’ shall be
judicially reviewable” but “plainly cannot be read to
provide for judicial review of the General Counsel’s
prosecutorial function”). Thus, when determining
whether this case satisfies the first Bennett condition,
UNFT’s appeal to the Acting General Counsel is irrel-
evant. The question is not whether the Board’s order
marked the consummation of the entire agency’s deci-
sion-making process but rather whether the order
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marked the culmination of the Board’s decision-mak-
ing process. And the answer to that question is yes.
When it denied UNFT special permission to appeal the
RD Order dismissing the complaint against the Un-
ions, the Board consummated its decision-making pro-
cess. See 29 C.F.R. § 102.26 (providing that a Regional
Director’s order can only be appealed with the Board’s
permission); Bennett, 520 U.S. at 177-78.

The Board’s order also satisfies the second Ben-
nett condition. The order determined that the Acting
General Counsel was “permitted to withdraw the com-
plaint” against the Unions. Moreover, by permitting
the Acting General Counsel to dismiss the complaint
against the Unions, the order rendered moot UNFT’s
pending motion for summary judgment. The Board’s
order thus had “direct and appreciable legal conse-
quences.” Bennett, 520 U.S. at 178.

In sum, the Board order at issue in this case qual-
ifies as “final” under the Supreme Court’s decision in
Bennett, this court’s decision in Shell Chemical, and
the Ninth Circuit’s decision in Boilermakers. The
cases that NLRB cites provide no reason to think oth-
erwise. An agency must carry a “heavy burden” to re-
but the “strong presumption favoring judicial review
of administrative action,” Salinas v. United States
R.R. Ret. Bd., 592 U.S. 188, 197 (2021) (quoting Mach
Mining, LLC v. EEOC, 575 U.S. 480, 486 (2015)), and
NLRB has not carried that burden here. Accordingly,
we have jurisdiction over UNFTI’s petition for review.
See 29 U.S.C. § 160(f).

III.

UNFI raises two issues in its petition for review
and reaffirms both challenges in its supplemental
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briefing. First, it argues that the Acting General
Counsel (acting through the Regional Director)8
lacked authority to withdraw the complaint against
the Unions because UNFI had filed a motion for sum-
mary judgment. Second, it argues that the Acting
General Counsel lacked authority to withdraw the
complaint because former General Counsel Robb had
been improperly removed from office. Because the sec-
ond issue is unaffected by Loper Bright, as UNFI
acknowledges in a footnote, our analysis of that issue
remains unchanged.

A.

“[TThe language, structure, and history of the
NLRA, as amended, clearly differentiate between
‘prosecutorial’ determinations, to be made solely by
the General Counsel and which are not subject to re-
view under the [NLRA], and ‘adjudicatory’ decisions,
to be made by the Board and which are subject to ju-
dicial review.” UFCW, 484 U.S. at 130. UNFI argues
that when it filed a motion for summary judgment
against the Unions, the decision of whether to with-
draw the complaint against the Unions became an ad-
judicatory decision to be made by the Board.

The Board rejected this argument as to its own
authority. It explained that even though “UNFI had
filed its motion for summary judgment before the Re-
gional Director withdrew the complaint,” the Board

8 See 29 U.S.C. § 153(d) (providing that the General Counsel
has “final authority ... in respect of the prosecution of ... com-
plaints before the Board” and “exercise[s] general supervision
over all attorneys employed by the Board . .. and over the officers
and employees in the regional offices”).
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had not “issued a Notice to Show Cause,” and accord-
ingly “the case had not yet transferred to the Board.”
For this reason, the Board did not view the complaint
as having “advanced so far into the adjudicatory pro-
cess that a dismissal takes on the character of an ad-
judication.” Rather, the Board concluded that “the Re-
gional Director has the prosecutorial discretion to
withdraw a complaint sua sponte at any time before
the hearing” and that “[h]is exercise of that discretion
is not subject to Board or court review.”

In our prior opinion in this case, we observed that
courts accord deference to NLRB’s “reasonable inter-
pretations of ambiguous provisions in the NLRA” un-
der Chevron. United Nat. Foods, 66 F.4th at 543 (quot-
ing Entergy Miss., Inc. v. NLRB, 810 F.3d 287, 292
(5th Cir. 2015)). Following Loper Bright, we no longer
accord such deference. We must instead “exercise
[our] independent judgment in deciding whether an
agency has acted within its statutory authority.”
Loper Bright, 603 U.S. at 412. Still, “[c]areful atten-
tion to the judgment of the Executive Branch may
help inform that inquiry,” and “when a particular
statute delegates authority to an agency consistent
with constitutional limits, [we] must respect the dele-
gation.” Id. at 412-13. Moreover, the Supreme Court
made clear that, by overturning Chevron, it did “not
call into question prior cases that relied on the Chev-
ron framework,” and that those cases are “still subject
to statutory stare decisis despite our change in inter-
pretive methodology.” Id. at 412.

The NLRA provides that the General Counsel
“shall have final authority ... in respect of the prose-
cution of ... complaints before the Board.” 29 U.S.C.
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§ 153(d). Given this text, along with the NLRA’s struc-
ture and history, the Supreme Court has “h[e]ld that
it 1s a reasonable construction of the NLRA to find
that until the hearing begins, settlement or dismissal
determinations are prosecutorial.” UFCW, 484 U.S. at
125-26. The Court reasoned that since the General
Counsel has “the concededly unreviewable discretion
to file a complaint,” they must also have “the same
discretion to withdraw the complaint before hearing if
further investigation discloses that the case is too
weak to prosecute.” Id. at 126. Here, the Regional Di-
rector (acting as an agent of the Acting General Coun-
sel) withdrew the complaint against the Unions on
February 24, 2021, well before the scheduled hearing
date of April 6. Accordingly, we reasoned in our prior
opinion that the Board’s conclusion—i.e., that the
General Counsel has discretion to withdraw an unfair
labor practice complaint where a motion for summary
judgment has been filed but no hearing has occurred
and the Board has neither issued a Notice to Show
Cause nor transferred the case to itself—fits squarely
within the holding of UFCW. Thus, in keeping with
UFCW, we found this to be a permissible interpreta-
tion of the NLRA.

That conclusion endures but is no longer disposi-
tive. UFCW remains good law, see Loper Bright, 603
U.S. at 412, and therefore, our determination that
NLRDB’s view is at least a reasonable interpretation of
the NLRA holds true as well. However, whereas pre-
viously we could defer to NLRB’s reasonable interpre-
tation, we must instead, following Loper Bright, “ex-
ercise [our] independent judgment in deciding
whether [NLRB] has acted within its statutory au-
thority.” 603 U.S. at 412.
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Although UNFI acknowledges that the “legal rule
governing this question, all agree, comes from”
UFCW, it asserts that UFCW does not “squarely con-
trol because of the factual differences between the two
cases.” UNFI has attempted to distinguish UFCW by
pointing out that in that case, the Court stated that it
was addressing the “narrow” issue of “whether a post-
complaint, prehearing informal settlement” between
the General Counsel and a charged party—which, un-
der NLRB regulations, does not require Board ap-
proval—“is subject to judicial review.” UFCW, 484
U.S. at 121, 122-23. Accordingly, UNFI reasons,
UFCW does not apply to cases such as this one, where
the General Counsel unilaterally withdraws a com-
plaint even though a party has filed a motion for sum-
mary judgment. UNFI also emphasizes that under the
Board’s own precedents, “[a]t some point ... a com-
plaint may be said to have advanced so far into the
adjudicatory process that a dismissal takes on the
character of an adjudication,” Sheet Metal Workers
Int’l Ass’n Loc. Union 28 (American Elgen), 306
N.L.R.B. 981, 982 (1992), and that, in drawing the line
between prosecutorial and adjudicatory actions, the
Board has stated that “the General Counsel has unre-
viewable discretion ... to withdraw a complaint after
the hearing on it has opened but before any evidence
has been introduced, at least so long as there is no con-
tention that a legal issue is ripe for adjudication on the
parties’ pleadings alone,” id. at 981 (emphasis added).
Therefore, UNFI concludes, if a party has filed a mo-
tion for summary judgment in an NLRB unfair labor
practice case, Board precedent supports the proposi-
tion that the General Counsel does not necessarily
have discretion to withdraw the complaint any time
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before the hearing, and Supreme Court precedent
does not compel a different holding.

Indeed, UNFI maintains, the Board’s conclusion
that the General Counsel can withdraw a complaint
after a party has filed a motion for summary judgment
1s irrational. After all, whenever the Board receives a
motion for summary judgment, NLRB regulations
provide that “the Board may deny the motion or issue
a Notice to Show Cause why the motion may not be
granted.” 29 C.F.R. § 102.24(b). This decision turns on
whether “there is a genuine issue for hearing.” Id.
Pointing to Federal Rule of Civil Procedure 56(a),
UNFT argues that the Board’s inquiry into whether a
summary judgment motion has sufficient merit to
warrant issuance of a Notice to Show Cause “is a clas-
sic example of an adjudicative determination.” A fed-
eral court plaintiff cannot unilaterally dismiss a com-
plaint once the defendant has filed a motion for sum-
mary judgment, FED. R. C1v. P. 41(a)(1)(A)(1), and
UNPFTI insists that an analogous rule must apply in
NLRB proceedings.

In response, NLRB stresses that when the Acting
General Counsel withdrew the complaint, the Board
had not yet taken any action on UNFI’s motion for
summary judgment. As explained above, when the
Board receives a summary judgment motion, it may
either deny the motion or issue a Notice to Show
Cause. 29 C.F.R. § 102.24(b). Additionally, when “the
Board deems it necessary to effectuate the purposes of
the [NLRA] or to avoid unnecessary costs or delay, it
may ... order that [a] complaint and any proceeding
which may have been instituted with respect thereto
be transferred to and continued before it,” 29 C.F.R.
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§ 102.50, and the Board stated in its order that it
transfers a case whenever it issues a Notice to Show
Cause. Here, although UNFI had filed a summary
judgment motion, the Board had neither issued a No-
tice to Show Cause nor transferred the case to itself at
the time that the complaint was withdrawn. NLRB ar-
gues that “the Board reasonably determined that be-
fore the General Counsel is divested of the prosecuto-
rial authority to withdraw a pre-hearing complaint,
the Board must at least have taken the initial step to
issue a Notice to Show Cause and to transfer the com-
plaint and related proceedings to itself.”

As before, we agree with NLRB. We are reluctant
to place too much weight on UNFTI’s analogies to the
Federal Rules of Civil Procedure, since the Supreme
Court has cautioned against “attempt[s] to analogize
the role of the General Counsel in an unfair labor
practice setting to other contexts,” stating that such
analogies are “of little aid.” UFCW, 484 U.S. at 126
n.21. Unsurprisingly, we place greater weight on the
Supreme Court’s authoritative holding in UFCW that
“it 1s a reasonable construction of the NLRA to find
that until the hearing begins, settlement or dismissal
determinations are prosecutorial.” Id. at 125-26. Rely-
ing on this holding, we previously determined that the
Board’s conclusion is a permissible interpretation of
the NLRA. Exercising our independent judgment as
directed by Loper Bright, we now further conclude
that the Board acted within its statutory authority
when it determined that Acting General Counsel Ohr
had discretion to withdraw the complaint against the
Unions.
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As explained by the Supreme Court in UFCW,
“[t]he NLRA, as originally enacted, granted the Board
plenary authority over all aspects of unfair labor prac-
tice disputes: the Board controlled not only the filing
of complaints, but their prosecution and adjudica-
tion.” 484 U.S. at 117. The NLRA was amended in
1947, and “[o]ne of the major goals” of those amend-
ments was “to divide the old Board’s prosecutorial and
adjudicatory functions between two entities.” Id. at
117-18. Consequently, when reconciling the House
and Senate versions of the legislation, the Conference
Committee “determine[d] that the General Counsel of
the Board should be independent of the Board’s super-
vision and review.” Id. at 118.

Using the “traditional tools of statutory construc-
tion,” the Supreme Court explained in UFCW that the
“words, structure, and history of the [1947] amend-
ments to the NLRA clearly reveal that Congress in-
tended to differentiate between the General Counsel’s
and the Board’s ‘final authority’ along a prosecutorial
versus adjudicatory line.” Id. at 123-24. Starting, of
course, with the statutory text, the Court underscored
that “[§] 3(d) of the NLRA provides that the General
Counsel has ‘final authority’ regarding the filing, in-
vestigation, and ‘prosecution’ of unfair labor practice
complaints,” and that “[c]Jonversely, when the author-
ity of the Board is discussed (with regard to unfair la-
bor practice complaints) [in § 10], it is in the context
of the adjudication of complaints.” Id. Turning to leg-
islative history, the Court highlighted, among other
things, the House Conference Report on the 1947
amendments, which stated that the General Counsel
“is to have the final authority to act in the name of,
but independently of any direction, control, or review
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by, the Board in respect of the investigation of charges
and the issuance of complaints of unfair labor prac-
tices, and in respect of the prosecution of such com-
plaints before the Board.” Id. at 124-25 (emphasis in
original) (quoting H.R. Conf. Rep. No. 510, 80th Cong.,
1st Sess., 37 (1947), U.S. Code Cong. Serv. 1947, p.
1135).

As the Supreme Court observed, “the general con-
gressional framework, dividing the final authority of
the General Counsel and the Board along a prosecu-
torial and adjudicatory line, is easy to discern.” Id. at
125. The remaining question then is whether the spe-
cific agency decision at issue—here, the Acting Gen-
eral Counsel’s dismissal of the complaint—falls on the
prosecutorial side or the adjudicatory side of that
line.® First, as discussed above and at length in
UFCW, the text and history of the statute uniformly
confirm that the General Counsel holds authority over
the issuance and prosecution of complaints. This
demonstrates both that the General Counsel i1s given
decision-making authority regarding which matters
to prosecute and that this prosecutorial authority does
not end with the issuance of a complaint. Moreover,
the NLRA provides that the Board discharges its sep-
arate adjudicatory responsibility by conducting an ev-
identiary hearing and, thereafter, issuing findings of

9 Relying on Chevron, the Supreme Court explained in UFCW
that “[o]ur task ... is not judicially to categorize each agency de-
termination, but rather to decide whether the agency’s regula-
tory placement is permissible.” 484 U.S. at 125. Because Loper
Bright eliminated Chevron deference, 603 U.S. at 412, our task
now is “judicially to categorize each agency determination,”
UFCW, 484 U.S. at 125.
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fact and an appropriate order. 29 U.S.C. §§ 160(a)-(c).
This statutory division of responsibilities supports the
conclusion that the General Counsel retains the pros-
ecutorial authority to dismiss a complaint prior to the
scheduled hearing, when the Board is set to begin ad-
judication.

Second, since the creation of the General Counsel,
NLRB has consistently recognized the General Coun-
sel’s “full and final authority ... to dismiss charges.”
Statement of Delegation of Certain Powers of Na-
tional Labor Relations Board to General Counsel of
National Labor Relations Board, 13 Fed. Reg. 654
(Feb. 13, 1948); see also 29 C.F.R. §§ 101.5-.6. Alt-
hough such agency interpretations are not dispositive,
“[c]ourts exercising independent judgment in deter-
mining the meaning of statutory provisions, con-
sistent with the APA, may—as they have from the
start—seek aid from the interpretations of those re-
sponsible for implementing particular statutes.”
Loper Bright, 603 U.S. at 371; see also id. at 374 (“[I]n
an agency case in particular, the reviewing court will
go about its task with the agency’s ‘body of experience
and informed judgment,” among other information, at
its disposal.” (quoting Skidmore v. Swift & Co., 323
U.S. 134, 140 (1944))).

Third, as a factual matter, the Board here had
taken no action prior to the Acting General Counsel’s
dismissal of the complaint. A hearing was scheduled
before an Administrative Law Judge but had yet to
commence. The Board had neither issued a Notice to
Show Cause nor transferred the case to itself. Still,
UNFI argues that NLRB crossed the line from the
General Counsel’s prosecutorial function to the
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Board’s adjudicatory function upon the filing of
UNFT’s summary judgment motion. But that reading
would allow a private party, acting unilaterally and
prematurely, to divest the General Counsel of their
“final authority” over the prosecution of complaints,
particularly to resolve weak cases through dismissal
or settlement. That reading cannot be squared with
the statutory text’s delineation of prosecutorial and
adjudicatory authority or, less importantly, with
NLRDB’s historic practice.

The dissent’s® theory—adopted by UNFI for the
first time in its petition for writ of certiorari and re-
peated in its supplemental briefing—that Federal
Rule of Civil Procedure 41(a)(1)(A)(1) applies in unfair
labor practices proceedings is similarly flawed. See
United Nat. Foods, 66 F.4th at 551 (Oldham, J., dis-
senting). The dissent relies on 29 U.S.C. § 160(b), id.
at 550-52, which says that “[a]lny such proceeding
shall, so far as practicable, be conducted in accordance
with the rules of evidence applicable in the district
court of the United States under the rules of civil pro-
cedure for the district courts of the United States,
adopted by the Supreme Court of the United States
pursuant to section 2072 of title 28.” 29 U.S.C.
§ 160(b) (emphasis added). The dissent reasons that
because “the Board never claimed that following Rule
41 would be impracticable,” § 160(b) “requires” the

10 JUDGE OLDHAM’s present dissent incorporates by reference
the analysis from his prior dissent in our now-vacated 2023 deci-
sion. Thus, for clarity’s sake, we refer to his prior dissent simply
as the “dissent” with appropriate citations thereto.
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Board to follow Rule 41. United Nat. Foods, 66 F.4th
at 551 (Oldham, J., dissenting).

To begin, UNFI never argued in its initial briefing
that § 160(b) forces NLRB to follow Rule 41. Unper-
suaded by the arguments that UNFI did make, the
dissent asserts what it thinks is a better one. See gen-
erally id. at 549-51. But our “adversarial system of
adjudication . ... is designed around the premise that
parties represented by competent counsel know what
1s best for them, and are responsible for advancing the
facts and argument|s] entitling them to relief.” United
States v. Sineneng-Smith, 590 U.S. 371, 375-75 (2020)
(cleaned up). UNFI did not ask us to base our holding
in § 160(b), and it would be improper for us to cross
the bench to counsel’s table and litigate the case for it.

There are good reasons why UNFI didn’t ask us to
interpret § 160(b) as requiring NLRB to use Rule
41(a)(1)(A)(1). At least four of our sister circuits have
rejected the dissent’s premise that § 160(b) incorpo-
rates the entire Federal Rules of Civil Procedure into
Board proceedings. See DirectSat USA LLC v. NLRB,
925 F.3d 1272, 1276-77 (D.C. Cir. 2019) (holding that
proper inquiry on review of NLRB denial of a motion
to intervene is whether NLRB “exercised its discretion
in an arbitrary way and not whether its analysis is
consistent with the standards set forth in FED. R. C1v.
P. 24.7); NLRB v. Valley Mold Co., 530 F.2d 693, 694
(6th Cir. 1976) (holding that this language “does not
require the Board to follow the discovery procedures
set forth in the Federal Rules of Civil procedure”); IV.
Am. Rockwell Corp. v. NLRB, 389 F.2d 866, 871 (10th
Cir. 1968) (similar); NLRB v. Vapor Blast Mfg. Co.,
287 F.2d 402, 407 (7th Cir. 1961) (similar). But see



23a

NLRB v. Consol. Bus Transit, Inc., 577 F.3d 467, 475
(2d Cir. 2009) (interpreting similar language in 29
C.F.R. § 101.10(a) as meaning “that the Board’s pro-
cedures are to be controlled by the Federal Rules of
Civil Procedure as far as practicable” (cleaned up)).
Indeed, NLRB has promulgated regulations adopting
some but not all the requirements of the Federal Rules
of Civil Procedure, including different deadlines for
filing motions for summary judgment and to dismiss
than those set by the Federal Rules, compare 29
C.F.R. § 102.24(b) with FED. R. C1v. P. 56(b), FED. R.
C1v. P. 12(b), and FED. R. C1v. P. 12(h)(2).

In setting a procedure for withdrawing com-
plaints, NLRB did not adopt the requirements of Rule
41(a)(1)(A)(1). Under 29 C.F.R. § 102.18, “[a] complaint
may be withdrawn before the hearing by the Regional
Director on the Director’s own motion.” 29 C.F.R.
§ 102.18. Unlike Rule 41—which does not permit a
plaintiff in a civil action to dismiss the action after
“the opposing party serves ... a motion for summary
judgment,” FED. R. Civ. P. 41(a)(1)(A)1)—§ 102.18
gives the Director the ability to withdraw a complaint
so long as the Director does so “before the hearing.”!!

11 The dissent argues that a plaintiff proceeding under Rule
41(a)(1)(A)(1) may “withdraw[]” “the complaint ... on the plain-
tiff’s motion.” But this is an inaccurate characterization of Rule
41(a)(1)(A)(). Rather, pursuant to this rule, a “plaintiff may dis-
miss an action without a court order” by merely filing “a notice of
dismissal,” not a motion. FED. R. CIv. P. 41(a)(1)(A)(i) (emphasis
added). Notably, the case the dissent cites in support of this prop-
osition concerns a different rule, Rule 41(a)(2), which provides
for dismissal “by court order.” FED. R. C1v. P. 41(a)(2); see Tem-
pleton v. Nedlloyd Lines, 901 F.2d 1273, 1274 (5th Cir. 1990). The
dissent’s confusion on this point belies how poor of a fit Rule 41
is for unfair labor practice proceedings.
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Therefore, if Rule 41 did apply to keep the Director
from withdrawing a complaint before the hearing but
after “the opposing party serve[d] ... a motion for
summary judgment,” FED. R. C1v. P. 41(a)(1)(A)(i), the
phrase “before the hearing” in § 102.18 would be
meaningless. This alone renders enforcement of Rule
41(a)(1)(A)(1)) against the Board not “practicable”
within the meaning of § 160(b).

Applying Rule 41(a)(1)(A)(i) instead of § 102.18
would also undermine NLRB’s ability to prosecute un-
fair labor practices charges. Congress gave the Gen-
eral Counsel “final authority” to “prosecut[e] ... com-
plaints before the Board.” 29 U.S.C. § 153(d). It follows
that the General Counsel must “have final authority
to dismiss a complaint in favor of an informal settle-
ment, at least before a hearing begins.” UFCW, 484
U.S. at 422. But under the dissent’s theory, a party
who suspects that NLRB intended to informally settle
a complaint could defeat the settlement—and Su-
preme Court precedent—Dby racing to file a summary
judgment motion. Rule 41(a)(1)(A)(1) 1s accordingly in-
compatible with the statutory scheme.

Finally, even assuming that the dissent is right
and Rule 41(a)(1)(A)(1) does apply, the dissent misun-
derstands how Rule 41(a)(1)(A)(1) would operate in
this case. Under this rule, “the plaintiff may dismiss
an action” by filing a notice of dismissal “before the
opposing party serves ... a motion for summary judg-
ment.” FED. R. C1v. P. 41(a)(1)(A)(1) (emphasis added).
To the extent that we can analogize between civil liti-
gation and an unfair labor practice proceeding, see
UFCW, 484 U.S. at 126 n.21, UNFI is not an “opposing
party” to NLRB in the instant case. UNFI is a party
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aggrieved by the Unions’ alleged unfair labor prac-
tices. UNFI filed a charge with NLRB, and NLRB de-
cided to prosecute the charge by issuing a complaint.
Only if the Unions had moved for summary judgment
would Rule 41(a)(1)(A)(1) have been triggered to stop
NLRB from unilaterally dismissing the complaint.

Two further observations support the Board’s con-
clusion. First, the order is consistent with the only cir-
cuit case identified by the parties that addresses a
similar question. See Boilermakers, 872 F.2d at 333-
34 (holding that “Administrative Law Judges and the
Board have no authority to review NLRB’s General
Counsel’s decision to withdraw an unfair labor prac-
tice complaint after the hearing has commenced but
before evidence on the merits,” in part because “the
General Counsel always exercises nonreviewable
prosecutorial discretion when he withdraws a com-
plaint because he no longer believes the evidence sup-
ports it”).

Second, we are unpersuaded by UNFI's argument
that the Board’s order “conflicts with longstanding
Board precedent holding that when the merits of a
case are being considered by an ALdJ or the Board, the
General Counsel no longer has unreviewable author-
ity over the complaint.” The Board decisions that
UNPFI cites all prove readily distinguishable from this
case. In UPMC, an administrative law judge had al-
ready conducted a hearing and issued an order before
the Board approved a settlement over the objections
of the General Counsel. 365 N.L.R.B. 1418, 1418-19
(2017) (overruled on other grounds by Metro Health,
Inc. d/b/a Hosp. Metropolitano Rio Piedras & Uni-
dad Laboral De Enfermeras(Os) Y Empleados De La
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Salud, 373 N.L.R.B. No. 89, 2024 WL 3916103, at *1
(Aug. 22, 2024)). In Independent Stave Co., the Board
granted a summary judgment motion over the Gen-
eral Counsel’s objection, but only after it had “issued
an order transferring the proceeding to the Board and
a Notice to Show Cause.” 287 N.L.R.B. 740, 740-43
(1987). And in Robinson Freight Lines, the Board af-
firmed a regional director’s decision to continue liti-
gating an unfair labor practice charge even though the
parties had reached a private settlement. 117
N.L.R.B. 1483, 1484-86 (1957). The Board did not hold
in any of these cases that the General Counsel’s au-
thority over a complaint becomes reviewable at some
point before either a hearing has commenced or the
Board has issued a notice to show cause and trans-
ferred the case to itself.12

For the above reasons, we hold that the Board
acted within its statutory authority under the NLRA
when it concluded that the Acting General Counsel’s

12 We are also unpersuaded by UNFI's argument that the
Board’s emphasis on a lack of a Notice to Show Cause is “espe-
cially arbitrary here because the Unions have acknowledged in
[related] federal district court litigation, which concededly in-
volves the same disputed issues, that ... these issues are appro-
priate for summary-judgment resolution.” The Unions (who were
granted permission to intervene in this case) deny that the fed-
eral district court litigation involves the exact same issues. The
record does not contain the relevant district court filings. But re-
gardless of the status of this parallel litigation, UNFT cites no
authority for the proposition either that the Board must issue a
Notice to Show Cause or that the General Counsel cannot with-
draw a complaint in cases where the charged party has acknowl-
edged in a related case that the issue is ripe for summary judg-
ment.
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decision was an unreviewable act of prosecutorial dis-
cretion. See Loper Bright, 603 U.S. at 412.

B.

UNFT also argues that Acting General Counsel
Ohr lacked authority to withdraw the complaint “be-
cause his designation was invalid.” President Biden
removed General Counsel Robb from his office before
the end of Robb’s four-year term, and UNFI maintains
that the President had no authority to do so without
cause. UNFI then reasons that because “the President
had no power to remove Robb, he had no power to des-
ignate Ohr to serve as Acting General Counsel,” mak-
ing “the actions Ohr took as Acting General Counsel
...void.”

This court recently rejected an identical argu-
ment. In Exela Enterprise Solutions v. NLRB, we con-
sidered the petitioner’s contention that an unfair la-
bor practice complaint issued by Acting General
Counsel Ohr “was ultra vires because the President
unlawfully removed the former General Counsel with-
out cause.” 32 F.4th 436, 441 (5th Cir. 2022). After an
extensive analysis of the NLRA’s text and structure,
we held “that the NLRA does not provide tenure pro-
tections to the General Counsel of the Board.” Id. at
445. Accordingly, we concluded that “President Biden
lawfully removed former-General Counsel Robb with-
out cause.” Id.

Given our decision in FExela, this issue is fore-
closed.

IV.

We conclude that we have jurisdiction over this
petition for review, that Acting General Counsel Ohr’s
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designation was valid, and that the Board correctly
determined that Acting General Counsel Ohr had dis-
cretion to withdraw the complaint against the Unions.
Accordingly, we DENY both NLRB’s motion to dismiss
the petition for review for lack of jurisdiction and
UNFT’s petition for review.
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ANDREW S. OLDHAM, Circuit Judge, dissenting:

As I have already explained, the Board’s decision
plainly violates 29 U.S.C. § 160. See United Nat.
Foods, Inc. v. NLRB, 66 F.4th 536, 549 (5th Cir. 2023)
(Oldham, J., dissenting), vacated, 144 S. Ct. 2708
(2024) (mem.). I write again only to underscore what
today’s decision says about the rise and fall of Chev-
ron, U.S.A., Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984).

*

By requiring courts to defer to “permissible”
agency interpretations of statutes, Chevron “triggered
a marked departure from the traditional approach” to
statutory interpretation. Loper Bright Enters. v. Rai-
mondo, 603 U.S. 369, 396-97 (2024). Thankfully,
Loper Bright ended that misguided experiment by de-
manding that courts fulfill their constitutional duties
to exercise independent judgment on legal questions.
By restoring “the traditional understanding of the ju-
dicial function,” Loper Bright dramatically changed
the law. Id. at 394. And the Supreme Court GVR’d the
majority’s opinion in this case “for further considera-
tion in light of Loper Bright.” United Nat. Foods, 144
S. Ct. at 2708.

It turns out that “further consideration” was an
empty formality. With little new analysis, the major-
ity once again sides with the NLRB, recycling the
same reasons it provided two years ago to justify de-
ferring to the Board. Same reasoning, same result, dif-
ferent day.
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Not only does that result conflict with Loper
Bright and the Supreme Court’s GVR order, it also re-
veals the panel’s disregard for the old Chevron regime.
Two years ago, the panel purported to find a “genuine
ambiguity” after “exhaust[ing] all the ‘traditional
tools™ of statutory interpretation. Kisor v. Wilkie, 588
U.S. 558, 575 (2019) (quoting Chevron, 467 U.S. at 843
n.9). In effect, it declared that “Congress’s instructions
ha[d] ... run out, leaving a statutory gap.” Loper
Bright, 603 U.S. at 400 (quotation omitted). But lo and
behold, there was no gap at all. The majority needed
just a couple more paragraphs of analysis to figure out
the “single, best meaning” of the statute. Ibid. And
voilla—the NLRB wins again.

*

I hope this is not a harbinger of things to come.

In the past, inferior courts have “underruled” Su-
preme Court precedents they dislike or have “nar-
rowed them from below.” See Michael Stokes Paulsen,
Accusing Justice: Some Variations on the Themes of
Robert M. Cover’s Justice Accused, 7 J.L.. & RELIGION
33, 82—-88 (1989) (underruling); Richard M. Re, Nar-
rowing Supreme Court Precedent from Below, 104
GEoO. L.J. 921, 923 (2016) (narrowing). Take, for exam-
ple, District of Columbia v. Heller, 554 U.S. 570
(2008):

Heller was born as a landmark and perhaps
even revolutionary decision. But the passage
of time has seen Heller’s legacy shrink to the
point that it may soon be regarded as mostly
symbolic. That transition has happened not in
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the Supreme Court, but rather in the lower
courts. Heller has been narrowed from below.

Re, supra, at 962—63; see also, e.g., Friedman v. City
of Highland Park, 136 S. Ct. 447, 447-49 (2015)
(Thomas, J., dissenting from denial of certiorari) (not-
ing the Seventh Circuit “limited Heller to its facts,”
adopted a “crabbed reading of Heller,” and exhibited
“noncompliance with our Second Amendment prece-
dents”); N.Y. State Rifle & Pistol Ass’n v. Bruen, 597
U.S. 1, 17, 22 (2022) (articulating that after Heller,
lower courts “coalesced” around a “means-end scru-
tiny” test that “Heller and McDonald expressly re-
jected”); Wilson v. Hawaii, 145 S. Ct. 18, 18, 21 (2024)
(Thomas, J., statement respecting denial of certiorari)
(explaining that “the Hawaii Supreme Court ignored”
Bruen and “resist[ed the Supreme Court’s] decisions”
on the Second Amendment). Regrettably, our court
has been part of that effort. See, e.g., United States v.
Peterson, 127 F.4th 941, 946—-47 (5th Cir. 2025) (hold-
ing suppressors are “firearms” for purposes of federal
statutes but somehow are not “arms” for purposes of
the Second Amendment and hence are categorically
excluded from any constitutional protection).

Or take the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”). The Supreme Court
has said over and over and over that AEDPA’s modi-
fied res judicata rule means federal courts cannot
grant habeas relief to a state prisoner unless the rele-
vant state-court decision was so wrong that all fair-
minded jurists would disagree with it. See, e.g., Shinn
v. Kayer, 592 U.S. 111, 118 (2020) (per curiam); Sexton
v. Beaudreaux, 585 U.S. 961, 964—65 (2018) (per cu-
riam); Virginia v. LeBlanc, 582 U.S. 91, 94 (2017) (per
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curiam); Woods v. Etherton, 578 U.S. 113, 116-17
(2016) (per curiam); Woods v. Donald, 575 U.S. 312,
316 (2015) (per curiam). Still, some inferior court
“judges have acquired a taste for disregarding AEDPA
and [the Supreme Court’s] cases on how to apply it.”
Davis v. Smith, 145 S. Ct. 93, 93 (2025) (Thomas, J.,
dissenting from denial of certiorari) (quotation omit-
ted). Those inferior court judges do so by first an-
nouncing their preferred disposition of the case and
then asserting (sometimes in a single sentence) “that
no fair-minded jurist could possibly disagree with
[their] analysis.” Id. at 95-96 (quotation omitted).
That is obviously not how AEDPA works, which is
why the Supreme Court has reversed the Sixth Cir-
cuit alone “at least two dozen times for misapplying
[the statute].” Id. at 97.

I hope Loper Bright is not destined for the same
fate. As this case illustrates, the same judges who
might otherwise say “we defer to the agency” might
now be tempted to say “the agency’s reading of the
statute 1s the best and only permissible one.” Or, as
some judges do with AEDPA, “I prefer this rule, so any
other rule is unreasonable.” I do not think that is what
Loper Bright envisioned, nor do I think it is what the
GVR order in this case contemplated. It would be most
unfortunate if the Supreme Court overruled Chevron
only for inferior courts to continue delegating the ju-
dicial power to administrative agencies.

I respectfully dissent.
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 21-60532

UNITED NATURAL FOODS, INCORPORATED, DOING
BUSINESS AS UNITED NATURAL FOODS, INCORPORATED
AND SUPERVALU, INCORPORATED, PETITIONER,

U.

NATIONAL LABOR RELATIONS BOARD, RESPONDENT.

[Filed: Apr. 24, 2023]

Petition for Review of an Order of the
National Labor Relations Board
NLRB No. 19-CA-249264
NLRB No. 19-CB-250856

Before: HIGGINBOTHAM, HIGGINSON, and OLDHAM,
Circuit Judges.

STEPHAN A. HIGGINSON, Circuit Judge:

After the Acting General Counsel of the National
Labor Relations Board withdrew an unfair labor prac-
tice complaint that his predecessor had issued against
a union, the aggrieved employer requested permission
to appeal the complaint’s withdrawal to the Board.
The Board denied the request, concluding that the
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Acting General Counsel’s decision was an unreviewa-
ble act of prosecutorial discretion. The employer then
petitioned this court for review of the Board’s order.
We determine that we have jurisdiction and DENY
the petition.

L.

On October 28, 2019, United Natural Foods Inc.
(“UNFT”) filed an unfair labor practice charge with the
National Labor Relations Board (“NLRB” or
“Board”).! As amended, the charge alleges that Inter-
national Brotherhood of Teamsters Local 117 and Lo-
cal 313 (the “Unions”) violated the National Labor Re-
lations Act (“NLRA”) by (1) attempting to impose un-
1on representation on certain of UNFI’s employees, (2)
attempting to cause UNFI to discriminate among its
employees, and (3) refusing to collectively bargain

1 This opinion uses the term “NLRB” when referring either to
the agency generally or to enforcement officials within the
agency, such as the agency’s General Counsel and regional direc-
tors. It uses the term “Board” when referring specifically to the
five-member body that performs a quasi-judicial function. Com-
pare 29 U.S.C. § 153(a) (creating a “National Labor Relations
Board” of five members), and id. § 160(c) (authorizing the
“Board” to adjudicate labor disputes), with id. § 153(d) (creating
a “General Counsel of the Board” who “shall exercise general su-
pervision over all attorneys employed by the Board” and “shall
have final authority, on behalf of the Board, in respect of the in-
vestigation of charges and issuance of complaints . .., and in re-
spect of the prosecution of such complaints before the Board”);
see also Exela Enter. Sols., Inc. v. Nat’l Lab. Rels. Bd., 32 F.4th
436, 443 (5th Cir. 2022) (explaining that the Board was created
“to execute quasi-legislative, quasi-judicial functions,” in con-
trast to NLRB’s General Counsel, who “perform[s] quintessen-
tially prosecutorial functions”).
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with UNFI. Local 117 also filed an unfair labor prac-
tice charge against UNFI.

On July 29, 2020, NLRB’s Regional Director for
Region 19 (the “Regional Director”), acting on behalf
of NLRB’s General Counsel at the time, Peter B. Robb,
issued a Consolidated Complaint alleging that the
Unions had violated subsections 8(b)(1)(A), 8(b)(2),
and 8(b)(3) of the NLRA. The Consolidated Complaint
also alleged that UNFI had violated various provi-
sions of the NLRA. A hearing was scheduled to take
place before an administrative law judge on March 2,
2021.

In January 2021, President Biden removed Robb
from the office of NLRB General Counsel and desig-
nated Peter Sung Ohr as Acting General Counsel.
Subsequently, the Unions moved to postpone the
scheduled hearing so that Acting General Counsel
Ohr could review the complaint and determine
whether his office wished to continue pursuing the
case. The Regional Director granted the request, re-
scheduling the hearing to April 6. The Unions also
wrote directly to Ohr to request that he reconsider the
decision to issue a complaint against them.

On February 1, UNFI filed with the Board a mo-
tion to sever the case against UNFI from the case
against the Unions, to transfer the case against the
Unions from the administrative law judge to the
Board, and for summary judgment against the Un-
ions. Before the Board ruled on the motion, the Re-

gional Director, now acting on behalf of Acting Gen-
eral Counsel Ohr, issued an order (the “RD Order”)
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severing the claims against UNFI2 and withdrawing
the Consolidated Complaint to the extent that it al-
leged claims against the Unions. The RD Order ex-
plained that after reviewing “the allegations in the
Consolidated Complaint,” the Acting General Counsel
had decided to exercise “his prosecutorial discretion”
and dismiss the charges against the Unions.

UNFI filed with the Board both a request for spe-
cial permission to appeal the RD Order and the appeal
itself,3 arguing that the Acting General Counsel had
no authority to unilaterally dismiss the charges
against the Union after UNFI had filed its motion for
summary judgment and that the appointment of Act-
ing General Counsel Ohr was unlawful. UNFI also
filed an appeal with the Acting General Counsel.4

The Board denied UNFT’s request for special per-
mission to appeal the RD Order on May 11. The Board
reasoned that UNFI’s request “is not properly before
the Board” because “the Regional Director has the
prosecutorial discretion to withdraw a complaint sua
sponte at any time before the hearing” and “[h]is ex-
ercise of that discretion 1s not subject to Board or court
review.” The Board explained that even though UNFI

2 UNFI ultimately settled this case, leading to a dismissal of
the charges.

3 See 29 C.F.R. § 102.26 (providing that the rulings of Re-
gional Directors “may not be appealed directly to the Board ex-
cept by special permission of the Board” and that “[r]equests to
the Board for special permission to appeal” must be filed “to-
gether with the appeal”).

4 See 29 C.F.R. § 102.19 (providing that a Regional Director’s
decision to withdraw a complaint may be appealed to the General
Counsel).
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had moved for summary judgment, the complaint had
not “advanced so far into the adjudicatory process that
a dismissal takes on the character of an adjudication.”
The Board further stated that because it did not have
jurisdiction to review the RD Order, it would not con-
sider UNFT’s arguments regarding the appointment of
Acting General Counsel Ohr. However, the Board did
note that “UNFI may appeal the Regional Director’s
decision to withdraw the complaint to the General
Counsel consistent with Section 102.19.”

The Acting General Counsel denied UNFT’s ap-
peal on June 22. He rejected UNFI’s argument that by
dismissing the charges against the Unions he “was ad-
judicating the merits of the case, rather than acting in
his prosecutorial capacity.” Rather, he stated that he
had “simply reviewed the evidence and determined
that a violation had not occurred and a complaint was
not appropriate.”

UNFI petitioned this court for review of the
Board’s order denying it permission to appeal the RD
Order.> NLRB subsequently filed a motion to dismiss
the petition for review for lack of jurisdiction. A panel
of this court carried the motion with the case.

II.

We first consider NLRB’s jurisdictional challenge,
which the agency renewed in its brief.

“Except as authorized by statute, a court of ap-
peals does not have jurisdiction to review actions of
the Board.” Shell Chem. Co. v. NLRB, 495 F.2d 1116,

5 UNFI did not—and could not—appeal the Acting General
Counsel’s denial of its appeal of the RD Order.
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1119 (5th Cir. 1974). Section 10 of the NLRA, 29
U.S.C. § 160, “is the sole provision vesting review [of
Board actions] with the courts of appeal.” Id. That pro-
vision authorizes “[a]lny person aggrieved by a final
order of the Board” to petition for review in an appro-
priate federal appellate court. 29 U.S.C. § 160(f).
NLRB maintains that we do not have jurisdiction over
UNFT’s petition because the Board order at issue in
this case 1s not “final.”

“[T]he phrase ‘a final order of the Board’, as used
in [§ 160()], refers solely to an order of the Board ei-
ther dismissing a complaint in whole or in part or di-
recting a remedy for the unfair labor practices found.”
Shell Chem., 495 F.2d at 1120 (quoting Laundry
Workers Int’l Union Loc. 221 v. NLRB, 197 F.2d 701,
703 (6th Cir. 1952)). The Board’s order in this case
“denied” UNFT’s “request for special permission to ap-
peal” the RD Order, which had itself “withdrawn” part
of the Consolidated Complaint and “dismissed” the
charges against the Unions. Because the Board’s or-
der allowed an order dismissing a complaint to remain
in place, the order had the practical effect of dismiss-
ing the complaint. Accordingly, the Board’s order
qualifies as “a final order of the Board” under Shell
Chemical. Cf. U.S. Army Corps of Eng’rs v. Hawkes
Co., 578 U.S. 590, 599-600 (2016) (describing “the
‘pragmatic’ approach” that the Supreme Court has
“long taken to finality” (citation omitted)).

NLRB points us to several cases in which courts
dismissed for lack of jurisdiction petitions for review
brought under 29 U.S.C. § 160(f). However, these
cases all prove inapposite. In Laundry Workers, we
held that we did not have jurisdiction to review the
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Board’s decision not to issue a pre-complaint sub-
poena. 197 F.2d at 702-04. In Shell Chemical, we con-
cluded that we could not review “the quashing of the
notice of a section 10(k) proceeding,” an action that oc-
curs before the issuance of any complaint alleging un-
fair labor practices. 495 F.2d at 1121.6 And in J. P.
Stevens Employees Educational Committee v. NLRB,
the Fourth Circuit determined that it did not have ju-
risdiction to review a Board order denying a request
for special permission to appeal the denial of a motion
to intervene, explaining that “the Board’s denial of a
motion to intervene is reviewable in this court after
the Board has concluded the unfair labor practice
hearing and issued its final order.” 582 F.2d 326, 328-
329 (4th Cir. 1978). Because none of these cases in-
volved a Board order that effectively dismissed a com-
plaint, they do not support NLRB’s argument that we
lack jurisdiction over this petition.

The most analogous case that the parties have
1dentified is Boilermakers Union Local 6 v. NLRB, 872
F.2d 331 (9th Cir. 1989). In that case, the underlying
Board order had held that the General Counsel had
prosecutorial discretion to withdraw a complaint, re-
versing an administrative law judge’s order denying
the General Counsel’s motion to withdraw. Id. at 331-
32. Thus, as in this case, the Boilermakers petitioner

6 Section 10(k) proceedings are a method of resolving jurisdic-
tional disputes between labor unions “without the cumbersome,
fault determining, and coercive process of an unfair labor prac-
tice proceeding under section 8(b)(4)(D).” Shell Chemical, 495
F.2d at 1121; see 29 U.S.C. §§ 158(b)(4)(D), 160(k). In cases where
Section 10(k) applies, “a complaint on a section 8(b)(4)(D) charge
does not issue until after the provisions of section 10(k) have
been satisfied.” Shell Chemical, 495 F.2d at 1122.
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was challenging a Board order concluding that the
General Counsel had discretion to withdraw a com-
plaint. However, NLRB did not ask the Ninth Circuit
to dismiss the petition for lack of jurisdiction. Instead,
the agency argued that the “court’s review is limited
to deciding whether the General Counsel’s decision
was an act of prosecutorial discretion,” and the Ninth
Circuit agreed. Id. at 332. Boilermakers thus supports
the proposition that we do have jurisdiction to review
the Board’s conclusion that the Acting General Coun-
sel had prosecutorial discretion to withdraw the com-
plaint against the Unions.?

NLRB argues that, regardless of this pre-1990
lower court caselaw interpreting the NLRA, the
Board’s order does not qualify as “final” under later-
in-time Supreme Court decisions elucidating general
principles of administrative law. The Supreme Court
set forth the following test for finality in a case involv-
ing the Administrative Procedure Act (“APA”):

As a general matter, two conditions must be
satisfied for agency action to be “final”’: First,
the action must mark the “consummation” of
the agency’s decisionmaking process—it must
not be of a merely tentative or interlocutory
nature. And second, the action must be one by

7 As discussed further below, the Ninth Circuit ultimately de-
nied the petition for review in Boilermakers, holding “that the
General Counsel’s decision to withdraw the complaint was an act
of prosecutorial discretion which is non-reviewable.” 872 F.2d at
332, 334.
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which “rights or obligations have been deter-
mined,” or from which “legal consequences
will flow.”

Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (cita-
tions omitted); see also Sackett v. EPA., 566 U.S. 120,
126-27 (2012) (applying the Bennett test). NLRB
points out that when the Board issued its order on
May 11, 2021, UNFT’s appeal to the Acting General
Counsel remained pending. Therefore, NLRB argues,
the Board’s order did not consummate the agency’s de-
cision-making process or cause any legal conse-
quences.

However, when applying Bennett to this case, we
must keep in mind that while Bennett interpreted the
APA, which authorizes judicial review of “final agency
action,” 520 U.S. at 177 (emphasis added) (quoting 5
U.S.C. § 704), UNFI invokes the NLRA as the source
of this court’s jurisdiction. The NLRA “distinguishe(s]
orders of the General Counsel from Board orders,”
NLRB v. United Food & Commercial Workers Union,
Loc. 23 (UFCW), 484 U.S. 112, 128 (1987) (citing 29
U.S.C. §§ 153, 160), and it authorizes judicial review
only of “final order[s] of the Board.” 29 U.S.C. § 160(f)
(emphasis added); see also UFCW, 484 U.S. at 129 (ex-
plaining that § 160(f) “provides that final decisions ‘of
the Board’ shall be judicially reviewable” but “plainly
cannot be read to provide for judicial review of the
General Counsel’s prosecutorial function”). Thus,
when determining whether this case satisfies the first
Bennett condition, UNFI’s appeal to the Acting Gen-
eral Counsel is irrelevant. The question is not whether
the Board’s order marked the consummation of the en-
tire agency’s decision-making process but rather



42a

whether the order marked the culmination of the
Board’s decision-making process. And the answer to
that question is yes. When it denied UNFTI special per-
mission to appeal the RD Order dismissing the com-
plaint against the Unions, the Board consummated its
decision-making process. See 29 C.F.R. § 102.26
(providing that a Regional Director’s order can only be
appealed with the Board’s permission); Bennett, 520
U.S. at 177-78.

The Board’s order also satisfies the second Ben-
nett condition. The order determined that the Acting
General Counsel was “permitted to withdraw the com-
plaint” against the Unions. Moreover, by permitting
the Acting General Counsel to dismiss the complaint
against the Unions, the order rendered moot UNFTI’s
pending motion for summary judgment. The Board’s
order thus had “direct and appreciable legal conse-
quences.” Bennett, 520 U.S. at 178.

In sum, the Board order at issue in this case qual-
ifies as “final” under the Supreme Court’s decision in
Bennett, this court’s decision in Shell Chemical, and
the Ninth Circuit’s decision in Boilermakers. The
cases that NLRB cites provide no reason to think oth-
erwise. An agency must carry a “heavy burden” to re-
but the “strong presumption favoring judicial review
of administrative action,” Salinas v. United States
R.R. Ret. Bd., 141 S. Ct. 691, 698 (2021) (quoting
Mach Mining, LLC v. EEOC, 575 U.S. 480, 486
(2015)), and NLRB has not carried that burden here.
Accordingly, we have jurisdiction over UNFI’s petition
for review. See 29 U.S.C. § 160(f).
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I1I.

UNPFTI raises two issues 1n its petition for review.
First, it argues that the Acting General Counsel (act-
ing through the Regional Director)® lacked authority
to withdraw the complaint against the Unions be-
cause UNFT had filed a motion for summary judg-
ment. Second, it argues that the Acting General Coun-
sel lacked authority to withdraw the complaint be-
cause former General Counsel Robb had been improp-
erly removed from office.

A.

“[TThe language, structure, and history of the
NLRA, as amended, clearly differentiate between
‘prosecutorial’ determinations, to be made solely by
the General Counsel and which are not subject to re-
view under the [NLRA], and ‘adjudicatory’ decisions,
to be made by the Board and which are subject to ju-
dicial review.” UFCW, 484 U.S. at 130. UNFI argues
that when it filed a motion for summary judgment
against the Unions, the decision of whether to with-
draw the complaint against the Unions became an ad-
judicatory decision to be made by the Board.

The Board rejected this argument as to its own
authority. It explained that even though “UNFI had
filed its motion for summary judgment before the Re-
gional Director withdrew the complaint,” the Board

8 See 29 U.S.C. § 153(d) (providing that the General Counsel
has “final authority ... in respect of the prosecution of ... com-
plaints before the Board” and “exercise[s] general supervision
over all attorneys employed by the Board . .. and over the officers
and employees in the regional offices”).
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had not “issued a Notice to Show Cause,” and accord-
ingly “the case had not yet transferred to the Board.”
For this reason, the Board did not view the complaint
as having “advanced so far into the adjudicatory pro-
cess that a dismissal takes on the character of an ad-
judication.” Rather, the Board concluded that “the Re-
gional Director has the prosecutorial discretion to
withdraw a complaint sua sponte at any time before
the hearing” and that “[h]is exercise of that discretion
is not subject to Board or court review.”

“We accord Chevron deference to the Board’s rea-
sonable interpretations of ambiguous provisions in
the NLRA.” Entergy Miss., Inc. v. NLRB, 810 F.3d
287, 292 (5th Cir. 2015). The NLRA is ambiguous re-
garding where to draw the line between prosecutorial
and adjudicatory decisions. See UFCW, 484 U.S. at
125 (explaining that some NLRB decisions “might
fairly be said to fall on either side of the division” be-
tween prosecutorial and adjudicatory). Accordingly,
we must uphold the Board’s conclusion that the Act-
ing General Counsel had discretion to withdraw the
complaint if that conclusion has “a reasonable basis in
the law and [is] not inconsistent with the Act.” En-
tergy, 810 F.3d at 292; see also UFCW, 484 U.S. at 125
(explaining that when considering the question of
whether an NLRB action is prosecutorial or adjudica-
tory, a court’s “task ... 1s not judicially to categorize
each agency determination, but rather to decide
whether the agency’s regulatory placement is permis-
sible”).?

9 UNFI briefly suggests in a footnote that “Chevron should be
abandoned in regard to the NLRB because recurring changes in
positions by the Board and/or its General Counsel—as this case,
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The NLRA provides that the General Counsel
“shall have final authority ... in respect of the prose-
cution of ... complaints before the Board.” 29 U.S.C.
§ 153(d). Given this text, along with the NLRA’s struc-
ture and history, the Supreme Court has “h[e]ld that
it 1s a reasonable construction of the NLRA to find
that until the hearing begins, settlement or dismissal
determinations are prosecutorial.” UFCW, 484 U.S. at
125-26. The Court reasoned that since the General
Counsel has “the concededly unreviewable discretion
to file a complaint,” they must also have “the same
discretion to withdraw the complaint before hearing if
further investigation discloses that the case is too
weak to prosecute.” Id. at 126. Here, the Regional Di-
rector (acting as an agent of the Acting General Coun-
sel) withdrew the complaint against the Unions on

and many others, illustrate—make de novo court review neces-
sary to promote ‘stability of labor relations,” which is the ‘primary
objective’ of the NLRA.” Because UNFI supports this argument
with only a “see generally”’ citation to five law review articles,
without directing the court to specific pages or contentions
within those articles, this argument is waived. See United States
v. Scroggins, 599 F.3d 433, 446-47 (5th Cir. 2010) (“A party that
asserts an argument on appeal, but fails to adequately brief it, is
deemed to have waived it. It is not enough to merely mention or
allude to a legal theory. ... A party must ‘press’ its claims. At the
very least, this means clearly identifying a theory as a proposed
basis for deciding the case—merely ‘intimating’ an argument is
not the same as ‘pressing’ it.” (cleaned up)). Even if we were to
consider the merits of this argument, UNFI conceded at oral ar-
gument that it could not cite a single case that supported its po-
sition. Rather, the Supreme Court has made it clear that
“[algency inconsistency is not a basis for declining to analyze the
agency’s interpretation under the Chevron framework.” Nat’l Ca-
ble & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967,
981 (2005). Moreover, as explained below, the Board order in this
case does not conflict with prior Board decisions.
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February 24, 2021, well before the scheduled hearing
date of April 6. Because the Regional Director with-
drew the complaint before the hearing, his action ap-
pears to be an unreviewable act of prosecutorial dis-
cretion under the express terms of UFCW. See 484
U.S. at 125-26, 130; see also 29 C.F.R. § 102.18 (NLRB
regulation providing that “[a] complaint may be with-
drawn before the hearing by the Regional Director on
the Director’s own motion”).

UNFI attempts to distinguish UFCW, pointing
out that in that case, the Court stated that it was ad-
dressing the “narrow” issue of “whether a postcom-
plaint, prehearing informal settlement” between the
General Counsel and a charged party—which, under
NLRB regulations, does not require Board approval—
“is subject to judicial review.” UFCW, 484 U.S. at 121,
122-23. Accordingly, UNFI reasons, UFCW does not
apply to cases such as this one, where the General
Counsel unilaterally withdraws a complaint even
though a party has filed a motion for summary judg-
ment. UNFI also emphasizes that under the Board’s
own precedents, “[a]t some point ... a complaint may
be said to have advanced so far into the adjudicatory
process that a dismissal takes on the character of an
adjudication,” Sheet Metal Workers Int’l Ass’n Loc.
Union 28 (American Elgen), 306 N.L.R.B. 981, 982
(1992), and that, in drawing the line between prosecu-
torial and adjudicatory actions, the Board has stated
that “the General Counsel has unreviewable discre-
tion ... to withdraw a complaint after the hearing on
it has opened but before any evidence has been intro-
duced, at least so long as there is no contention that a
legal issue is ripe for adjudication on the parties’
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pleadings alone,” id. at 981 (emphasis added). There-
fore, UNFI concludes, if a party has filed a motion for
summary judgment in an NLRB unfair labor practice
case, Board precedent supports the proposition that
the General Counsel does not necessarily have discre-
tion to withdraw the complaint any time before the
hearing, and Supreme Court precedent does not com-
pel a different holding.

Indeed, UNFI maintains, the Board’s conclusion
that the General Counsel can withdraw a complaint
after a party has filed a motion for summary judgment
1s irrational. After all, whenever the Board receives a
motion for summary judgment, NLRB regulations
provide that “the Board may deny the motion or issue
a Notice to Show Cause why the motion may not be
granted.” 29 C.F.R. § 102.24(b). This decision turns on
whether “there is a genuine issue for hearing.” Id.
Pointing to Federal Rule of Civil Procedure 56(a),
UNFT argues that the Board’s inquiry into whether a
summary judgment motion has sufficient merit to
warrant issuance of a Notice to Show Cause “is a clas-
sic example of an adjudicative determination.” A fed-
eral court plaintiff cannot unilaterally dismiss a com-
plaint once the defendant has filed a motion for sum-
mary judgment, FED. R. Civ. P. 41(a)(1)(A)(1), and
UNPFTI insists that an analogous rule must apply in
NLRB proceedings.

In response, NLRB stresses that when the Acting
General Counsel withdrew the complaint, the Board
had not yet taken any action on UNFI's motion for
summary judgment. As explained above, when the
Board receives a summary judgment motion, it may
either deny the motion or issue a Notice to Show
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Cause. 29 C.F.R. § 102.24(b). Additionally, when “the
Board deems it necessary to effectuate the purposes of
the [NLRA] or to avoid unnecessary costs or delay, it
may ... order that [a] complaint and any proceeding
which may have been instituted with respect thereto
be transferred to and continued before it,” 29 C.F.R.
§ 102.50, and the Board stated in its order that it
transfers a case whenever it issues a Notice to Show
Cause. Here, although UNFI had filed a summary
judgment motion, the Board had neither issued a No-
tice to Show Cause nor transferred the case to itself at
the time that the complaint was withdrawn. NLRB ar-
gues that “the Board reasonably determined that be-
fore the General Counsel is divested of the prosecuto-
rial authority to withdraw a pre-hearing complaint,
the Board must at least have taken the initial step to
issue a Notice to Show Cause and to transfer the com-
plaint and related proceedings to itself.”

We agree with NLRB. We are reluctant to place
too much weight on UNFT’s analogies to the Federal
Rules of Civil Procedure, since the Supreme Court has
cautioned against “attempt[s] to analogize the role of
the General Counsel in an unfair labor practice set-
ting to other contexts,” stating that such analogies are
“of little aid.” UFCW, 484 U.S. at 126 n.21. More 1m-
portantly, while one can reasonably argue that under
a de novo interpretation of the NLRA, the General
Counsel might not have discretion to withdraw a com-
plaint after a motion for summary judgment has been
filed, we are not interpreting the NLRA de novo. Ra-
ther, the Supreme Court was clear in UFCW that our
task is only to determine whether the Board’s catego-
rization of the RD Order as prosecutorial is “permissi-
ble,” and in that case the Court specifically “h[e]ld
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that it is a reasonable construction of the NLRA to
find that until the hearing begins, settlement or dis-
missal determinations are prosecutorial.” Id. at 125-
26. This holding might not govern cases where a No-
tice to Show Cause has issued, because in such cases
a hearing might never occur. See 29 C.F.R. § 102.24(b)
(“If a Notice to Show Cause is issued, the hearing, if
scheduled, will normally be postponed indefinitely.”).
However, because the Board never 1ssued a Notice to
Show Cause in response to UNFI’s motion for sum-
mary judgment, the April 6 hearing was still sched-
uled to take place when the RD Order was issued on
February 24. Accordingly, the Board’s own conclusion
that the General Counsel has discretion to withdraw
unfair labor practice complaints in cases where a mo-
tion for summary judgment has been filed but no hear-
ing has occurred and the Board has neither issued a
Notice to Show Cause nor transferred the case to itself
fits squarely within the holding of UFCW. As such, it
1s a permissible interpretation of the NLRA.

The dissent’s theory that Federal Rule of Civil
Procedure 41(a)(1)(A)(1) applies in unfair labor prac-
tices proceedings is similarly flawed. The dissent re-
lies on 29 U.S.C. § 160(b), which says that “[a]ny such
proceeding shall, so far as practicable, be conducted in
accordance with the rules of evidence applicable in the
district court of the United States under the rules of
civil procedure for the district courts of the United
States, adopted by the Supreme Court of the United
States pursuant to section 2072 of title 28.” Id.
§ 160(b) (emphasis added). The dissent reasons that
because “the Board never claimed that following Rule
41 would be impracticable,” § 160(b) “requires” the
Board to follow Rule 41.
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To begin, UNFI never argues that § 160(b) forces
the NLRB to follow Rule 41. Unpersuaded by the ar-
guments that UNFI does make, the dissent asserts
what it thinks is a better one. But our “adversarial
system of adjudication .... is designed around the
premise that parties represented by competent coun-
sel know what is best for them, and are responsible for
advancing the facts and argument|s] entitling them to
relief.” United States v. Sineneng-Smith, 140 S. Ct.
1575, 1579 (2020) (cleaned up). UNFI did not ask us
to base our holding in § 160(b), and it would be im-
proper for us to cross the bench to counsel’s table and
litigate the case for it.

There are good reasons why UNFI didn’t ask us to
interpret § 160(b) as requiring the NLRB to use Rule
41(a)(1)(A)(1). At least four of our sister circuits have
rejected the dissent’s premise that § 160(b) incorpo-
rates the entire Federal Rules of Civil Procedure into
Board proceedings. See DirectSat USA LLC v. NLRB,
925 F.3d 1272, 1276-77 (D.C. Cir. 2019) (holding that
proper inquiry on review of NLRB denial of a motion
to intervene is whether the NLRB “exercised its dis-
cretion in an arbitrary way and not whether its anal-
ysis is consistent with the standards set forth in FED.
R. C1v. P. 24.”); NLRB v. Valley Mold Co., 530 F.2d
693, 694 (6th Cir. 1976) (holding that this language
“does not require the Board to follow the discovery
procedures set forth in the Federal Rules of Civil pro-
cedure”); N. Am. Rockwell Corp. v. NLRB, 389 F.2d
866, 871 (10th Cir. 1968) (similar); NLRB v. Vapor
Blast Mfg. Co., 287 F.2d 402, 407 (7th Cir. 1961) (sim-
ilar). But see NLRB v. Consol. Bus Transit, Inc., 577
F.3d 467, 475 (2d Cir. 2009) (interpreting similar lan-
guage in 29 C.F.R. § 101.10(a) as meaning “that the
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Board’s procedures are to be controlled by the Federal
Rules of Civil Procedure as far as practicable” (cleaned
up)). Indeed, the NLRB has promulgated regulations
adopting some but not all the requirements of the Fed-
eral Rules of Civil Procedure, including different
deadlines for filing motions for summary judgment
and to dismiss than those set by the Federal Rules,
compare 29 C.F.R. § 102.24(b) with FED. R. C1v. P.
56(b), FED. R. C1v. P. 12(b), and FED. R. C1v. P.
12(h)(2).

In setting a procedure for withdrawing com-
plaints, the NLRB did not adopt the requirements of
Rule 41(a)(1)(A)(1). Under 29 C.F.R. § 102.18, “[a] com-
plaint may be withdrawn before the hearing by the
Regional Director on the Director’s own motion.” 29
C.F.R. § 102.18. Unlike Rule 41—which does not per-
mit a plaintiff in a civil action to dismiss the action
after “the opposing party serves ... a motion for sum-
mary judgment,” FED. R. Civ. P. 41(a)(1)(A)G)—
§ 102.18 gives the Director the ability to withdraw a
complaint so long as the Director does so “before the
hearing.”10 Therefore, if Rule 41 did apply to keep the
Director from withdrawing a complaint before the

10 The dissent argues that a plaintiff proceeding under Rule
41(a)(1)(A)(1) may “withdraw[]” “the complaint ... on the plain-
tiff’s motion.” But this is an inaccurate characterization of Rule
41(a)(1)(A)(). Rather, pursuant to this rule, a “plaintiff may dis-
miss an action without a court order” by merely filing “a notice of
dismissal,” not a motion. FED. R. CIv. P. 41(a)(1)(A)(i) (emphasis
added). Notably, the case the dissent cites in support of this prop-
osition concerns a different rule, Rule 41(a)(2), which provides
for dismissal “by court order.” FED. R. C1v. P. 41(a)(2); see Tem-
pleton v. Nedlloyd Lines, 901 F.2d 1273, 1274 (5th Cir. 1990). The
dissent’s confusion on this point belies how poor of a fit Rule 41
is for unfair labor practice proceedings.
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hearing but after “the opposing party serve[d] ... a
motion for summary judgment,” FED. R. Civ. P.
41(a)(1)(A)(1), the phrase “before the hearing” in §
102.18 would be meaningless. This alone renders en-
forcement of Rule 41(a)(1)(A)(1) against the Board not
“practicable” within the meaning of § 160(b).

Applying Rule 41(a)(1)(A)(i) instead of § 102.18
would also undermine the NLRB’s ability to prosecute
unfair labor practices charges. Congress gave the
General Counsel “final authority” to “prosecut[e] ...
complaints before the Board.” 29 U.S.C. § 153(d). It
follows that the General Counsel must “have final au-
thority to dismiss a complaint in favor of an informal
settlement, at least before a hearing begins.” UFCW,
484 U.S. at 422. But under the dissent’s theory, a
party who suspects that the NLRB intended to infor-
mally settle a complaint could defeat the settlement—
and Supreme Court precedent—by racing to file a
summary judgment motion. Rule 41(a)(1)(A)(1) is ac-
cordingly incompatible with the statutory scheme.

Finally, even assuming that the dissent is right
and Rule 41(a)(1)(A)(1) does apply, the dissent misun-
derstands how Rule 41(a)(1)(A)(i) would operate in
this case. Under this rule, “the plaintiff may dismiss
an action” by filing a notice of dismissal “before the
opposing party serves ... a motion for summary judg-
ment.” FED. R. C1v. P. 41(a)(1)(A)(1) (emphasis added).
To the extent that we can analogize between civil liti-
gation and an unfair labor practice proceeding, see
UFCW, 484 U.S. at 126 n.21, UNFI is not an “opposing
party” to the NLRB in the instant case. UNFI is a
party aggrieved by the Unions’ alleged unfair labor
practices. UNFI filed a charge with the NLRB, and the
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NLRB decided to prosecute the charge by issuing a
complaint. Only if the Unions had moved for summary
judgment would Rule 41(a)(1)(A)(i) have been trig-
gered to stop the NLRB from unilaterally dismissing
the complaint.

Two further observations support the permissibil-
ity of the Board’s order. First, the order is consistent
with the only circuit case identified by the parties that
addresses a similar question. See Boilermakers, 872
F.2d at 333-34 (holding that “Administrative Law
Judges and the Board have no authority to review the
NLRB’s General Counsel’s decision to withdraw an
unfair labor practice complaint after the hearing has
commenced but before evidence on the merits,” in part
because “the General Counsel always exercises nonre-
viewable prosecutorial discretion when he withdraws
a complaint because he no longer believes the evi-
dence supports it”).

Second, we are unpersuaded by UNFI’s argument
that the Board’s order “conflicts with longstanding
Board precedent holding that when the merits of a
case are being considered by an ALJ or the Board, the
General Counsel no longer has unreviewable author-
ity over the complaint.” The Board decisions that
UNPFI cites all prove readily distinguishable from this
case. In UPMC, an administrative law judge had al-
ready conducted a hearing and issued an order before
the Board approved a settlement over the objections
of the General Counsel. 365 N.L.R.B. No. 153, 2017
WL 6350171, at *1-3 (Dec. 11, 2017). In Independent
Stave Co., the Board granted a summary judgment
motion over the General Counsel’s objection, but only
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after it had “issued an order transferring the proceed-
ing to the Board and a Notice to Show Cause.” 287
N.L.R.B. 740, 740-43 (1987). And in Robinson Freight
Lines, the Board affirmed a regional director’s deci-
sion to continue litigating an unfair labor practice
charge even though the parties had reached a private
settlement. 117 N.L.R.B. 1483, 1484-86 (1957). The
Board did not hold in any of these cases that the Gen-
eral Counsel’s authority over a complaint becomes re-
viewable at some point before either a hearing has
commenced or the Board has issued a notice to show
cause and transferred the case to itself.1!

For the above reasons, the Board’s order is a per-
missible interpretation of the NLRA. Accordingly, we
must uphold it. See UFCW, 484 U.S. at 125; Entergy,
810 F.3d at 292.

11 We are also unpersuaded by UNFI's argument that the
Board’s emphasis on a lack of a Notice to Show Cause is “espe-
cially arbitrary here because the Unions have acknowledged in
[related] federal district court litigation, which concededly in-
volves the same disputed issues, that ... these issues are appro-
priate for summary-judgment resolution.” The Unions (who were
granted permission to intervene in this case) deny that the fed-
eral district court litigation involves the exact same issues. The
record does not contain the relevant district court filings. But re-
gardless of the status of this parallel litigation, UNFT cites no
authority for the proposition either that the Board must issue a
Notice to Show Cause or that the General Counsel cannot with-
draw a complaint in cases where the charged party has acknowl-
edged in a related case that the issue is ripe for summary judg-
ment.
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B.

UNFTI also argues that Acting General Counsel
Ohr lacked authority to withdraw the complaint “be-
cause his designation was invalid.” President Biden
removed General Counsel Robb from his office before
the end of Robb’s four-year term, and UNFI maintains
that the President had no authority to do so without
cause. UNFTI then reasons that because “the President
had no power to remove Robb, he had no power to des-
ignate Ohr to serve as Acting General Counsel,” mak-
ing “the actions Ohr took as Acting General Counsel
...void.”

This court recently rejected an identical argu-
ment. In Exela Enterprise Solutions v. NLRB, we con-
sidered the petitioner’s contention that an unfair la-
bor practice complaint issued by Acting General
Counsel Ohr “was ultra vires because the President
unlawfully removed the former General Counsel with-
out cause.” 32 F.4th 436, 441 (5th Cir. 2022). After an
extensive analysis of the NLRA’s text and structure,
we held “that the NLRA does not provide tenure pro-
tections to the General Counsel of the Board.” Id. at
445. Accordingly, we concluded that “President Biden
lawfully removed former-General Counsel Robb with-
out cause.” Id.

Given our recent decision in Exela, this issue 1is
foreclosed.

IV.

We conclude that we have jurisdiction over this
petition for review, that Acting General Counsel Ohr’s
designation was valid, and that the Board permissibly
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determined that Acting General Counsel Ohr had dis-
cretion to withdraw the complaint against the Unions.
Accordingly, we DENY both NLRB’s motion to dismiss
the petition for review for lack of jurisdiction and
UNFT’s petition for review.
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ANDREW S. OLDHAM, Circuit Judge, dissenting:

I agree with the majority that we have jurisdiction
to review the “final order of the Board” at issue here.
29 U.S.C. § 160(f). In my view, however, § 160 plainly
renders unlawful the Board’s decision. I'd grant the
petition.

L.

United Natural Foods, Inc. (“UNFI” or “peti-
tioner”) is a wholesale grocery company. In February
2019, it got into a dispute with various unions in the
Pacific Northwest. On October 28, 2019, UNFI filed a
charge with the National Labor Relations Board
(“NLRB” or “the Board”). UNFI contended that the
unions’ activities constituted unfair labor practices
under the National Labor Relations Act (“NLRA”).

On July 29, 2020, the NLRB regional director! is-
sued a complaint on UNFT’s charge. ROA.16-27 (re-
producing the regional director’s complaint in Case
19-CB-250856 (N.L.R.B.)). In the same document, the
regional director ordered the unions to respond to
UNFT’s allegations by August 12, 2020. Then the re-

1 Under the NLRB’s rules and regulations, the regional direc-
tor has authority to act on a charge like the one filed by UNFI:
“After a charge has been filed, if it appears to the regional direc-
tor that formal proceedings in respect thereto should be insti-
tuted, he shall issue and cause to be served on all the other par-
ties a formal complaint in the name of the Board stating the un-
fair labor practices and containing a notice of hearing before an
administrative law judge at a place therein fixed and at a time
not less than 14 days after the service of the complaint.” 29
C.F.R. § 102.15. In this case, the relevant regional director was
Ronald K. Hooks, Director of Region 19 in Seattle.



58a

gional director noticed a hearing before an adminis-
trative law judge in Seattle, Washington, on March 2,
2021.

Under the NLRB’s rules, any motion for summary
judgment was due 28 days before the noticed hearing.
See 29 C.F.R. § 102.24(b). The day before that dead-
line, on February 1, UNFI filed its motion for sum-
mary judgment. Under the Board’s rules, the receipt
of that timely motion vested the Board with jurisdic-
tion over the dispute:

Upon receipt of the motion, the Board may
deny the motion or issue a Notice to Show
Cause why the motion may not be granted. If
a Notice to Show Cause is issued, the hearing,
if scheduled, will normally be postponed indef-
initely.... The Board in its discretion may
deny the motion where the motion itself fails
to establish the absence of a genuine issue, or
where the opposing party’s pleadings, opposi-
tion and/or response indicate on their face
that a genuine issue may exist.

Ibid. (emphasis added).

On February 24, 2021—more than three weeks af-
ter UNFI timely filed its motion for summary judg-
ment—the regional director purported to withdraw
the complaint. The regional director explained: “Hav-
ing had the opportunity to review the allegations in
the Consolidated Complaint, as well as having af-
forded the Division of Advice and Region 19 a chance
to re-examine the allegations, the Acting General
Counsel, pursuant to his prosecutorial discretion, does
not wish to continue the prosecution of Case 19-
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CB250856.” ROA.270. Accordingly, the regional direc-
tor ordered that his previous complaint “is withdrawn
and the underlying Charge in Case 19-CB-250856 is
dismissed.” Ibid. The regional director cited no other
authority for his decision to withdraw the complaint
and dismiss UNFTI’s charge.

Pursuant to the Board’s rules, UNFI timely filed
a request for “special permission to appeal” the re-
gional director’s decision to the NLRB. See 29 C.F.R.
§ 102.26. On May 21, 2021, the Board issued its final
decision. The Board stated that the regional director’s
decision terminating the case could not be appealed to
the NLRB. Ibid. Rather, according to the NLRB, the
regional director’s decision could only be appealed to
the Acting General Counsel. See 29 C.F.R. § 102.19.
The Board did not explain how such an appeal to the
Acting General Counsel could be anything more than
an empty formalism given that the Acting General
Counsel directed the regional director to dismiss the
case in the first place.

UNFI timely petitioned our court for review of the
NLRB’s May 21 order. I agree with the majority that
the order is reviewable under 29 U.S.C. § 160(f).

IT.

The majority and I part company, however, on the
lawfulness of the Board’s May 21 order. In my view,
the Board violated the plain text of the Labor Man-
agement Relations Act (“LMRA”).

In the LMRA, Congress authorized the Board to
make “such rules and regulations as may be necessary
to carry out the provisions of this subchapter.” 29
U.S.C. § 156. “[T]he provisions of this subchapter,” in
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turn, direct the NLRB to follow certain statutory pro-
cedures in combatting unfair labor practices. Thus,
the NLRB has discretion to adopt rules—but here, as
in all areas of administrative law, they must comport
with Congress’s commands. See, e.g., Epic Sys. Corp.
v. Lewis, 138 S. Ct. 1612, 1630 (2018).

Two of those commands resolve this case. Both ap-
pear in 29 U.S.C. § 160(b). That statutory section is
one paragraph of unstructured text spanning 325
words. For ease of reference, I'll refer to the two rele-
vant statutory commands by their sentence numbers.

Start with § 160(b)’s first sentence. It provides:

Whenever [a] it is charged that any person has
engaged in or is engaging in any such unfair
labor practice, the Board, or [b] any agent or
agency designated by the Board for such pur-
poses, shall have power to issue and cause to
be served upon such person [c] a complaint
stating the charges in that respect, and con-
taining [d] a notice of hearing before the Board
or a member thereof, or before a designated
agent or agency, at a place therein fixed, not
less than five days after the serving of said
complaint.

29 U.S.C. § 160(b). The NLRB complied with all of the
bracketed requirements in § 160(b)’s first sentence: [a]
the Board received an unfair labor practice charge
from UNFI; [b] the Board designated the regional di-
rector as its agent, see 29 C.F.R. § 102.15; [c] the re-
gional director filed a complaint; and [d] the complaint
noticed a hearing. So far, so good.
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The second relevant statutory command appears
in the fifth and final sentence of § 160(b). It provides:

Any such proceeding shall, so far as practica-
ble, be conducted 1n accordance with the rules
of evidence applicable in the district courts of
the United States under the rules of civil pro-
cedure for the district courts of the United
States, adopted by the Supreme Court of the
United States pursuant to section 2072 of title
28.

29 U.S.C. § 160(b) (emphasis added). In accordance
with this command, the Board adopted a summary
judgment standard that mirrors Rule 56. Compare 29
C.F.R. § 102.24(b) (requiring denial of summary judg-
ment “where the motion itself fails to establish the ab-
sence of a genuine issue, or where the opposing party’s
pleadings, opposition and/or response indicate on
their face that a genuine issue may exist”), with FED.
R. C1v. P. 56(a) (“The court shall grant summary judg-
ment if the movant shows that there is no genuine dis-
pute as to any material fact and the movant is entitled
to judgment as a matter of law.”). Again, so far, so
good.

The Federal Rules governing summary judgment
require more, however. Take for example Federal
Rule of Civil Procedure 41. It allows a plaintiff to dis-
miss his action without a court order—but only when
the plaintiff does so “before the opposing party serves
either an answer or a motion for summary judgment.”
FED. R. C1v. P. 41(a)(1)(A)(1). Before the Supreme
Court adopted Rule 41, the preexisting rules allowed
a “plaintiff to dismiss the action up to various points
in the proceeding, ranging from before issue had been
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joined, before the trial began, before the case was sub-
mitted to the jury, to before the verdict was returned.”
9 WRIGHT & MILLER, FEDERAL PRACTICE & PROCEDURE
§ 2363 (4th ed.). This led to a variety of “abuses” that
“Rule 41(a)(1) was designed to curb.” Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384, 397 (1990). “The theory
underlying [Rule 41(a)(1)’s] limitation is that, after
the defendant has become actively engaged in the de-
fense of a suit, he is entitled to have the case adjudi-
cated and it cannot, therefore, be terminated without
either his consent, permission of the court, or a dis-
missal with prejudice that assures him against the re-
newal of hostilities.” Exxon Corp. v. Maryland Cas.
Co., 599 F.2d 659, 661 (5th Cir. 1979).

In this case, however, the NLRB violated Rule 41.
The Board itself conceded that UNFI timely filed its
summary judgment motion. Under Rule 41(a)(1)(A)(1),
that cut off the unilateral right to dismiss the com-
plaint. While the fifth sentence of § 160(b) requires the
Board to follow the Federal Rules “so far as practica-
ble,” the Board never claimed that following Rule 41
would be impracticable. Thus, the Board erred as a
matter of law.

I1I.

In response, the NLRB does not even cite Rule 41.
Cf. UNFI Blue Br. 26-28 (relying on Rule 41). Nor does
the NLRB even cite § 160(b)—much less does it ex-
plain how or why it was not practicable to follow the
commands laid down by Congress and the Federal
Rules. Cf. UNFI Blue Br. 27 (arguing the Board must
explain why it deviates from Federal Rules). These
are extraordinary forfeitures. And I'd hold the Board
to them.
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The Board instead offers three counterarguments.
None has merit.

A.

First, the Board says the regional director had
unilateral and “unreviewable” prosecutorial discre-
tion to withdraw the complaint. True, the NLRB’s reg-
ulations provide: “A complaint may be withdrawn be-
fore the hearing by the Regional Director on the Di-
rector’s own motion.” 29 C.F.R. § 102.18. But all that
says is the regional director can move to withdraw the
complaint. And that’s consistent with Federal Rule of
Civil Procedure 41; after the defendant files an an-
swer or a motion for summary judgment, the com-
plaint may be withdrawn on the plaintiff’s motion—
when granted by the district court, of course. See, e.g.,
Templeton v. Nedlloyd Lines, 901 F.2d 1273, 1274 (5th
Cir. 1990) (“Rule 41(a)(2) of the Federal Rules of Civil
Procedure allows plaintiffs to freely dismiss their
suits, subject to court approval, provided the dismis-
sal does not prejudice any party. The district court
may attach conditions to the dismissal to prevent pre;j-
udice.” (citations omitted)).

In this case, however, the NLRB urges us to ignore
text it wrote by adding certain words and deleting oth-
ers. Specifically, the Board would read § 102.18 to say:
“A complaint may be withdrawn before the hearing by
the Regional Director in his unilateral and unreview-
able discretion en—the Direetor’s—own—metion.” That
regulation would at least purport to give the regional
director unilateral discretion to dismiss a complaint
before a hearing. But it’s well established that we can-
not render surplusage the text adopted by an agency
or allow an agency to otherwise ignore the limitations
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imposed in its rules. See, e.g., Morton v. Ruiz, 415 U.S.
199, 235 (1974) (“Where the rights of individuals are
affected, it is incumbent upon agencies to follow their
own procedures.”); DHS v. Regents of the Univ. of Cal-
ifornia, 140 S. Ct. 1891, 1909 (2020) (“[T]he Govern-
ment should turn square corners in dealing with the
people.” (quotation omitted)).

Nor can the Board pretend that “on the Director’s
own motion” is code for “his unilateral and unreview-
able discretion” to act “sua sponte.” True, we've previ-
ously used the phrase “on its own motion” to refer to a
district court’s discretionary and sua sponte powers.
See, e.g., Shawnee Int’ll, N.V. v. Hondo Drilling Co.,
742 F.2d 234, 236 (5th Cir. 1984) (“[A] district court
may dismiss a complaint on its own motion for failure
to state a claim.”). Of course, the Federal Rules—
which are all that matter under the fifth sentence of
29 U.S.C. § 160(b)—do not speak that way. The Fed-
eral Rules repeatedly and conspicuously differentiate
between things that can be done on a party’s “motion”
or in the district court’s discretion without the word
“motion.” See, e.g., FED. R. C1v. P. 12(f), 21, 26(b)(2)(C),
26(g)(3), 56(f). And in any event, even when a district
court can act on its own, the court’s decision remains
bound by the Rules and reviewable on appeal.

And even if all of that’s wrong, the colloquial
phrase “on its own motion” when used to refer to
courts’ sua sponte adjudicatory powers cannot possi-
bly be used to refer to the regional director’s prosecu-
torial powers. The entirety of the NLRB’s position in
this case is that when the regional director (acting on
his own or at direction of the general counsel) chooses
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to dismiss a complaint, it’s a prosecutorial not an ad-
judicatory act. Were it adjudicatory, the NLRB con-
cedes, UNFI would have a right to challenge it. So it
would prove far too much—and would undo the
Board’s entire case—if § 102.18’s use of the phrase “on
its own motion” gave the regional director court-like
adjudicatory powers.

B.

Second, the Board says the regional director dis-
missed the complaint “prior to the Board transferring
the complaint to itself.” The NLRB’s brief on this point
1s far from pellucid. But the argument appears to go
something like this. If the Board determines that
summary judgment is appropriate, it will issue a “No-
tice to Show Cause” under 29 C.F.R. § 102.24(b) and
then transfer the case to itself under 29 C.F.R.
§ 102.50 before granting the motion. It’s at that point,
and only that point the NLRB contends, that the re-
gional director loses his power to dismiss a complaint.
On the Board’s telling, these two orders—the Show
Cause order under § 102.24(b) and the transfer order
under § 102.50—are acts of jurisdictional significance:
They terminate the regional director’s prosecutorial
discretion and begin the Board’s hearing. It neces-
sarily follows, the Board concludes, that before these
two jurisdictionally significant orders are entered, the
regional director can do whatever he wants.

All of this 1s a red herring because the text of the
relevant regulations says no such thing. Start with
§ 102.24. It provides that motions for summary judg-
ment filed before a hearing must be filed with the

Board itself, while summary judgment motions filed
at the hearing must be filed before the ALdJ. See 29
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C.F.R. § 102.24(a). This makes some sense. After all,
before the ALJ convenes the hearing, he or she is not
present to receive the motion—so that role is served
by the Board as a backstop. Then, for motions filed
with the Board before the hearing, the Board has a
choice: “Upon receipt of the motion [for summary judg-
ment], the Board may deny the motion or issue a No-
tice to Show Cause why the motion may not be
granted.” Id. § 102.24(b). Section 102.24(b) says abso-
lutely nothing about entering a transfer order under
§ 02.50. It simply says that the Board can act on mo-
tions for summary judgment that are filed with it be-
fore the hearing and before the ALJ steps in to adju-
dicate the case.

So what about § 102.50? It says nary one word
about summary judgment. It simply authorizes the
Board to transfer cases to itself, or to one of its mem-
bers, rather than leave them with ALJs. It does not
require the Board to enter transfer orders before
granting summary judgment. It does not suggest
§ 102.50 orders are jurisdictionally significant. It says
nothing at all about the commencement of a hearing.
And it says nothing at all about regional directors or
the general counsel. It just allows the Board to trans-
fer cases away from ALJs to “effectuate the purposes
of the Act or to avoid unnecessary costs or delay.” Ibid.

If an administrative agency could reimagine its
regulatory text in the way the Board asks in this case,
there would be no limit whatsoever to an agency’s
power to whipsaw regulated entities. The agency
could pass a regulation that says “we’ll do good stuff
and nice things.” Cf. Gary Lawson, Delegation and
Original Meaning, 88 VA. L. REV. 327, 339-40 (2002)
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(describing consequences of congressional enactment
that requires “‘goodness and niceness’”). Then, in the
heat of a contested proceeding, the agency could say
its understanding of “good stuff and nice things”
means its disfavored party is jurisdictionally barred—
not just that it loses but that it cannot even seek re-
view of the agency’s capriciousness. That has never
been the law.

Finally, suppose § 102.24(a) and § 102.50 said the
things the Board imagines them to. E.g., assume they
automated transfers to the Board after a Show Cause
order and clearly addressed the roles of both the gen-
eral counsel and the Board after a party’s summary
judgment motion. Those hypothesized facts would
have no bearing on this case.

That’s because Congress—and only Congress—
can promulgate jurisdictional rules. See, e.g., Union
Pac. R. Co. v. Bhd. of Locomotive Eng’rs & Trainmen
Gen. Comm., 558 U.S. 67, 83-85 (2009) (holding ad-
ministrative agency cannot adopt “urisdictional”
rules absent direct statutory authorization). Thus,
Judge Sutton has explained that “an agency cannot
contract its power to hear claims that fall plainly
within its statutory jurisdiction.” Pruidze v. Holder,
632 F.3d 234, 240 (6th Cir. 2011). Thus, absent a ju-
risdictional statute enacted by Congress, the Board
cannot “assume[] authority to interpret [its] regula-
tion as a jurisdictional rule.” Id. at 238. And the NLRB
points to no statute enacted by Congress that would
empower it to make jurisdictional regulations (again,
even assuming that § 102.24(a) and § 102.50 purport
to speak in jurisdictional terms, which they plainly do
not).
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In short, § 102.24(a) and § 102.50 are far from ju-
risdictionally determinative. They’re completely irrel-
evant.

C.

Third, the Board relies heavily on NLRB v. United
Food & Commercial Workers Union, 484 U.S. 112
(1987) (“UFCW”). In that case, the general counsel
filed a complaint against grocery store owners.
Shortly before the hearing, and before either party
filed for summary judgment, the general counsel in-
formally settled with the owners. The union peti-
tioned for review of that informal settlement. Relying
heavily on the LMRA’s legislative history, see id. at
124-26, the Court held that Congress intended to dis-
tinguish “prosecutorial” actions (which are not review-
able in federal court) from “adjudicatory” actions
(which are). It emphasized that Board actions falling
on the adjudicatory side of the line are reviewable:
“the resolution of contested unfair labor practice cases
1s adjudicatory.” Id. at 125. But so long as there’s no
evidence that the Board or its agents adjudicated the
case, then the general counsel retains prosecutorial
discretion to informally settle a case before the hear-
ing begins: “We hold that it is a reasonable construc-
tion of the [National Labor Relations Act, as amended
by the LMRA] to find that until the hearing begins,
settlement or dismissal determinations are prosecuto-
rial.” Id. at 125-26. And purely prosecutorial decisions
are not reviewable in federal court under either the
LMRA, see id. at 127, or the Administrative Procedure
Act, see id. at 130-33.

UFCW is easily distinguishable. While no party
moved for summary judgment there, both parties so
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moved here. The general counsel looked at those mo-
tions, weighed them on the merits, and sided with the
union. That’s a quintessential adjudication. Yet on the
Board’s telling, it can receive cross-motions for sum-
mary judgment, refer those to a “prosecutor”-cum-ad-
judicator like the general counsel, allow or direct the
general counsel to side with the defendant, allow or
direct the general counsel to withdraw the complaint,
and then insulate the entire adjudicatory process as
an exercise of “prosecutorial discretion.”

It also bears emphasis that UFCW must be under-
stood in light of the Supreme Court’s more recent ad-
ministrative law decisions. The Supreme Court has
directed us to look at regulations—and in particular
agencies’ litigation-based reimaginations of their reg-
ulations—through a different lens. See Kisor v. Wilkie,
139 S. Ct. 2400, 2415 (2019); id. at 2432-37, 2447-48
(Gorsuch, J., concurring in the judgment). And the
NLRB’s litigation positions in this case—shifting be-
tween its regulations, invoking regulations that are
plainly irrelevant, and pretending that its “Show
Cause” orders are something they are not—warrant
no deference. See id. at 2417 (majority opinion) (deny-
ing deference to shifting agency positions that appear
to be “convenient litigating position[s]” and “post hoc
rationalization[s]” (quotation omitted)). Nor can the
NLRB explain how its treatment of UNFI reflects the
Board’s “substantive expertise” rather than its ca-
price. Ibid. Even if those problems were not disposi-
tive, the NLRB does not articulate why a question of
litigation procedure wouldn’t “fall more naturally into
a judge’s bailiwick.” Ibid. And that’s especially true
here, where Congress specifically directed the Board
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to follow the Federal Rules that sit at the epicenter of
judicial expertise.

IV.

The majority offers several responses. The first is
unfortunate and meritless. The others are just merit-
less.

A.

The majority first accuses of me of acting “im-
proper([ly]” by “cross[ing] the bench to counsel’s table
and litigat[ing] the case.” Ante, at 16. Such rhetoric is
unfortunate. It’s also misplaced.

Let’s start where the majority does, with the Su-
preme Court’s opinion in United States v. Sineneng-
Smith, 140 S. Ct. 1575 (2020). The majority interprets
that case to preclude us from “bas[ing] our holding” in
anything not excerpted from a party’s brief. Ante, at
16. But that’s not remotely what Sineneng-Smith
said.

In Sineneng-Smith, the Supreme Court reversed
the Ninth Circuit’s decision to “sally forth each day
looking for wrongs to right.” 140 S. Ct. at 1579 (quota-
tion omitted). More specifically, the Supreme Court
reversed after the Ninth Circuit invited three non-
parties to brief and orally argue questions not raised
by the appellant and then awarded relief that no party
had asked for. Id. at 1581. When it rejected “the
[Ninth Circuit] panel’s takeover of the appeal,” the Su-
preme Court made clear why. Ibid. The Court didn’t
reverse because the Ninth Circuit was too thoughtful
in its treatment of a party’s question presented. Ra-
ther, the Court reversed because the Ninth Circuit it-
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self presented questions that no party wanted to pre-
sent. See id. at 1575 (indicating courts should “decide
only questions presented by the parties” (quotation
omitted)); id. at 1579 (indicating courts are assigned
“the role of neutral arbiter of matters the parties pre-
sent” (quotation omitted)); id. at 1582 (remanding for
reconsideration “shorn of the overbreadth inquiry in-
terjected by the appellate panel.”).

The Supreme Court’s focus in Sineneng-Smith on
questions presented, not arguments, reflects older tra-
ditions in our law. After all, we decide only “Cases” or
“Controversies,” brought to us via the questions a
party presents. See U.S. CONST. art. III, § 2. But once
a live question reaches us, “[i]Jt is emphatically the
province and duty of the judicial department to say
what the law 1s.” Marbury v. Madison, 5 U.S. 137, 177
(1803). That’s presumably why the Court went out of
its way to note in Sineneng-Smith that “the party
presentation principle is supple” and “a court is not
hidebound by the precise arguments of counsel.” 140 S.
Ct. at 1579, 1581 (emphasis added). That comports
with the centuries-old principle that parties cannot by
agreement, error, or omission decide a question of law.
See Marbury, 5 U.S. at 177; Swift & Co. v. Hocking
Valley Ry. Co., 243 U.S. 281, 290 (1917) (“No stipula-
tion of parties or counsel, whether in the case before
the court or in any other case, can enlarge the power,
or affect the duty, of the court.”); NASA v. Fed. Lab.
Rels. Auth., 527 U.S. 229, 245 n.9 (1999) (discussing
“the rule that litigants cannot bind us to an erroneous
interpretation of federal legislation”); Roberts v. Galen
of Va., Inc., 525 U.S. 249, 253 (1999) (“Concession of a
point on appeal by respondent is by no means dispos-
itive.”); Equitable Life Assurance v. MacGill, 551 F.2d
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978, 983 (5th Cir. 1977) (“[I]t 1s well settled that a
court is not bound to accept as controlling stipulations
as to questions of law.”).

It follows from all of this—hundreds of years of
precedent and Sineneng-Smith—that we're allowed to
read the law and apply it to the parties’ dispute ac-
cording to our best judgment. We’re not 1L. moot court
judges who're artificially bound by the eight corners of
the parties’ two briefs. Does anyone think that, when
a party presents legal question X for decision in fed-
eral court, a federal judge is somehow disabled from
reading any case, statute, regulation, or other author-
ity not cited in the party’s brief?

Of course not. We are duty-bound to understand
the legal questions presented to us—even when a
party presents a question less than perfectly. That
duty isn’t new: for centuries, judges have relied on
their best understanding of the law, and not solely on
counsel, to decide questions put before them. See Har-
old J. Berman & Charles J. Reid, Jr., The Transfor-
mation of English Legal Science: From Hale to Black-
stone, 45 Emory L.J. 437, 468-70, 485-95 (1996); see
also Charles E. Clark, History, Systems and Functions
of Pleading, 11 Va. L. Rev. 517, 518 (1925) (noting that
common-law pleading emphasizes the “issue formu-
lating function.”). The majority’s contrary under-
standing of Sineneng-Smith has no basis in Supreme
Court precedent or broader principles of Anglo-Amer-
ican law.

In any event, the majority’s accusation is an odd
one because UNFI certainly did raise Rule 41. It did
so on pages 26 and 27 of its brief, as you can see for
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yourself in the margin.2 We discussed the point at oral
argument. Nearly the entire case concerns whether
the general counsel can withdraw a complaint after
the parties cross-file summary judgment motions. I'm
flattered that the majority would attribute the point
to me. But UNFT deserves the credit.

B.

Aside from party presentation, the majority offers
four substantive rejoinders. None have merit.

First, the majority offers the strawman that the
NLRB need not “incorporate[] the entire Federal Rules
of Civil Procedure into Board proceedings.” Ante, at 16
(emphasis added). That’s both true and irrelevant. I'm
not suggesting the NLRB must incorporate the en-
tirety of the Federal Rules, nor am I even suggesting
it must incorporate any of the Federal Rules. What
Congress said is that the NLRB must incorporate
those Rules as far as is practicable. See 29 U.S.C.

2 “Finally, the Board’s failure to engage in reasoned decision-
making is under-scored by the fact that the Board has chosen to
rely on civil litigation concepts (like summary judgment motions)
that have well-understood consequences in our legal system. As
noted above, the Board applies the same standard to summary
judgment motions as the Federal Rules of Civil Procedure, and
the Board gives meritorious motions the same effect: judgment
as a matter of law. In ordinary civil litigation, however, a plain-
tiff’s ability to unilaterally dismiss its complaint ends if another
party moves for summary judgment. See FED. R. CIv. P. 41
(a)(1)(@). So, the Board would need to provide some reasoned jus-
tification if it wanted to incorporate ordinary summary judgment
concepts from federal civil litigation but treat the effect of a sum-
mary judgment motion in an entirely different way.” Blue Br. 26-
27 (emphasis added). What more, precisely, was UNFI required
to say?
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§ 160(b); accord NLRB v. Consol. Bus Transit, Inc.,
577 F.3d 467, 475 (2nd Cir. 2009). The NLRB is obvi-
ously free to explain why it chose not to follow this,
that, or every Federal Rule. But what it’s not free to
do is to say it’s following the Federal Rules and then
deviate from them without explanation.

Second, the majority asserts that 29 C.F.R.
§ 102.18, allowing the Regional Director to move to
withdraw a complaint, “would be meaningless” if the
Board had to follow Rule 41. Ante, at 18. That may or
may not be true but either way, again, it’s irrelevant.
The agency’s regulation cannot trump Congress’s stat-
ute requiring the agency to conform its procedure to
the FRCP or else to explain why such conformance
1sn’t practicable. See 29 U.S.C. § 160(b). Further, as
explained above, my view does not render 29 C.F.R.
§ 102.18 meaningless. That regulation allows the re-
gional director to move to withdraw a complaint—just
as Rule 41 does. Neither purports to give the regional
director unreviewable discretion to dismiss a com-
plaint after summary-judgment proceedings have
started.

Third, the majority contends that holding the
NLRB to § 160(b) would allow a party, wishing to
avoild settlement of their complaint by the general
counsel, to “race[] to file a summary judgment motion”
and thus circumvent the general counsel’s authority.
Ante, at 18. But no one raced to file anything. Both
UNPFI and the unions filed motions for summary judg-
ment on the day before such motions were due.
There’s zero evidence that anyone was racing to avoid
any settlement of anything. The MSdJs were filed and
ready for disposition in the ordinary course before the
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general counsel usurped the Board’s adjudicatory
power and deprived UNFI of a Board decision. If
there’s potential for abuse in other cases not before us,
that’s perhaps a matter for the Board to consider in
future regulations. Or for future courts to consider in
future cases. But it has zero bearing on the actual con-
troversy before us.

Fourth, the majority contends that I am “con-
fused” about Rule 41. Ante, at 17 n.10. The majority
notes that in NLRB procedure, UNFI is technically
not the prosecuting party. That’s because, in the fic-
tional separation of powers arrangement contained
within the NLRB, the general counsel “prosecutes”
the claim on UNFT’s behalf. So, the majority says, the
general counsel can file a “notice of dismissal” regard-
less of UNFI’'s summary judgment motion, because
the general counsel opposes the unions—not UNFI.
See FED. R. C1v. P. 41(a)(1)(A)@).

This contention is particularly head-scratching.
The general counsel obviously “opposes” UNFI; that’s
why the general counsel decided to dismiss the com-
plaint without explanation. But even if the majority
were right that the general counsel opposes the un-
ions (not UNFI), the unions also filed a motion for
summary judgment. That meant that at minimum,
some stipulation between someone and the general
counsel was required by Rule 41(a)(1)(A)@1). Further,
this theory does nothing to dispose of the majority’s
broader problem: by allowing the general counsel to
dispose of meritorious complaints without explana-
tion, the majority affords him forbidden “adjudica-
tory” powers and effectively permits the Board to ca-
priciously use him as the cat’s paw. See UFCW, 108 S.
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Ct. at 130; see also Motor Vehicle Mfrs. Ass’n v. State
Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983).

* * *

Finally, a word about the scope of the NLRB’s ar-
guments in this case. The Board repeatedly and ada-
mantly invokes the phrase “prosecutorial discretion”
as a mantra. It appears to think that phrase operates
as a magical invisibility cloak, a shroud that makes
the Board’s decisions disappear behind a gauzy veil of
unreviewability. Our courts, and others across the
country, have seen such arguments with increasing
frequency in recent years. See, e.g., Regents, 140 S. Ct.
at 1906-07 (rejecting Government’s invocation of
“prosecutorial discretion”); Texas v. United States, 809
F.3d 134, 163-70 (5th Cir. 2015) (same), aff'd by
equally divided court, 579 U.S. 547 (2016) (per cu-
riam) (mem.); Citizens for Resp. & Ethics in Washing-
ton v. FEC, 55 F.4th 918, 929 (D.C. Cir. 2022) (en
banc) (Millett, J., dissenting) (“To begin with, affixing
a brief invocation of prosecutorial discretion to
lengthy substantive analyses in statements of reasons
has become commonplace in Commission proceedings.
This court errs in allowing those brief invocations to
broadly insulate dismissal decisions from judicial re-
view.”). Unchecked, such invocations of “prosecutorial
discretion” distort the rule of law. We should have
seen through the Board’s machinations in this case. I
respectfully dissent.
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APPENDIX C
NATIONAL LABOR RELATIONS BOARD

Cases No. 19-CA-249264 and 19-CB-250856

UNITED NATURAL F0oODS, INC., D/B/A UNITED NATURAL
Foobps, INC. AND SUPERVALU INC. AND INTERNATIONAL
BROTHERHOOD OF TEAMSTERS, LOCAL 117

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, LOCAL
117 AND LOCAL 313 AND UNITED NATURAL FOODS,
INC., D/B/A UNITED NATURAL FOODS, INC. AND
SUPERVALU INC.

May 11, 2021

ORDER!

BY CHAIRMAN MCFERRAN AND MEMBERS KAPLAN
AND RING

United Natural Foods, Inc., d/b/a United Natural
Foods, Inc. and Supervalu, Inc.’s (UNFI) request for
special permission to appeal the Regional Director’s
February 24, 2021 Order severing cases, withdrawing
complaint in Case 19-CB-250856, and dismissing
charge in Case 19-CB-250856 is denied. The request
1s not properly before the Board.

1 The National Labor Relations Board has delegated its au-
thority in this proceeding to a three-member panel.
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Under Section 102.18 of the National Labor Rela-
tions Board’s Rules and Regulations, the Regional Di-
rector has the prosecutorial discretion to withdraw a
complaint sua sponte at any time before the hearing.
NLRB v. United Food & Commercial Workers, Local
23, AFL-CIO, 484 U.S. 112, 119, 125-130 (1987); see
29 U.S.C. § 153(d). His exercise of that discretion is
not subject to Board or court review. Sheet Metal
Workers International Association, Local 28, AFL-CIO
(American Elgen), 306 NLRB 981, 981-982 (1992). In-
stead, UNFI may appeal the Regional Director’s deci-
sion to withdraw the complaint to the General Coun-
sel consistent with Section 102.19.

We reject UNFT’s claim that the Regional Director
was not permitted to withdraw the complaint because
UNFT’s February 1, 2021 motion to sever Case 19-CA-
249264, to transfer Case 19-CB-250856 to the Board,
and for summary judgment in Case 19-CB-250856
was still pending with the Board. Although UNFT had
filed its motion for summary judgment before the Re-
gional Director withdrew the complaint, the case had
not yet transferred to the Board. See 29 C.F.R.
§§ 102.24; 102.50.2 Under such circumstances, we
cannot say that the complaint had “advanced so far

2 Under the Board’s Rules, “[u]pon receipt of the motion [for
summary judgment], the Board may deny the motion or issue a
Notice to Show Cause why the motion may not be granted. If a
Notice to Show Cause is issued, the hearing, if scheduled, will
normally be postponed indefinitely.” 29 C.F.R. § 102.24(b). If the
Board issues a Notice to Show Cause, it will also “order that such
complaint and any proceeding which may have been instituted
with respect thereto be transferred to and continued before it or
any Board Member” before ruling on the motion. Id. § 102.50;
see id. § 102.24(a).
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into the adjudicatory process that a dismissal takes on
the character of an adjudication.”® American Elgen,
306 NLRB at 982; see AM/NS Calvert, LLC, No. 15-
CA-244523 et al., 2021 WL 674944, at *1 (Feb. 19,
2021) (finding regional director’s withdrawal of com-
plaints, notwithstanding pending Motion for Sum-
mary Judgment, authorized by Sec. 102.18).

Because the Regional Director’s Order is not re-
viewable by the Board, we do not consider UNFT’s ad-
ditional claims as to the propriety of President Biden’s
removal of former General Counsel Peter Robb and
his appointment of Acting General Counsel Peter
Sung Ohr. In any event, even assuming, arguendo,
that the Board would have jurisdiction to review the
actions of the President, we have determined that it
would not effectuate the policies of the Act to exercise
this jurisdiction. National Assn. of Broadcast Employ-
ees & Technicians—the Broadcasting & Cable Televi-
sion Workers Sector of the CWA Local 51, 370 NLRB
No. 114, slip op. at 2 (2021).

Dated, Washington, D.C. May 11, 2021

Lauren McFerran, Chairman
Marvin E. Kaplan, Member
John F. Ring, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

3 We do not pass on whether the General Counsel enjoys pros-
ecutorial discretion to dismiss a complaint after issuance of a no-
tice to show cause order transferring the case to the Board.
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APPENDIX D
1. 29 U.S.C. 153 provides:
National Labor Relations Board

(a) Creation, composition, appointment, and
tenure; Chairman; removal of members

The National Labor Relations Board (hereinafter
called the “Board”) created by this subchapter prior to
its amendment by the Labor Management Relations
Act, 1947 [29 U.S.C. 141 et seq.], is continued as an
agency of the United States, except that the Board
shall consist of five instead of three members, ap-
pointed by the President by and with the advice and
consent of the Senate. Of the two additional members
so provided for, one shall be appointed for a term of
five years and the other for a term of two years. Their
successors, and the successors of the other members,
shall be appointed for terms of five years each, except-
ing that any individual chosen to fill a vacancy shall
be appointed only for the unexpired term of the mem-
ber whom he shall succeed. The President shall desig-
nate one member to serve as Chairman of the Board.
Any member of the Board may be removed by the
President, upon notice and hearing, for neglect of duty
or malfeasance in office, but for no other cause.

* * *

(d) General Counsel; appointment and tenure;
powers and duties; vacancy

There shall be a General Counsel of the Board who
shall be appointed by the President, by and with the
advice and consent of the Senate, for a term of four
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years. The General Counsel of the Board shall exer-
cise general supervision over all attorneys employed
by the Board (other than administrative law judges
and legal assistants to Board members) and over the
officers and employees in the regional offices. He shall
have final authority, on behalf of the Board, in respect
of the investigation of charges and issuance of com-
plaints under section 160 of this title, and in respect
of the prosecution of such complaints before the
Board, and shall have such other duties as the Board
may prescribe or as may be provided by law. In case
of a vacancy in the office of the General Counsel the
President is authorized to designate the officer or em-
ployee who shall act as General Counsel during such
vacancy, but no person or persons so designated shall
so act (1) for more than forty days when the Congress
1s 1n session unless a nomination to fill such vacancy
shall have been submitted to the Senate, or (2) after
the adjournment sine die of the session of the Senate
in which such nomination was submitted.



	1-Blue Sheet
	Petition for a Writ of Certiorari

