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A parent’s obligation to provide support for a child is a 
“fundamental obligation.” Carroll County Dept. of Soc. 
Servs. v. Edelmann, 320 Md. 150, 171, 577 A.2d 14 (1990). 
As a result, when imposed, the legal obligation to pay 
child support is subject to robust enforcement mechanisms 
that often extend well beyond other obligations.37 And, in 
the most extreme cases, that obligation can be enforced 
through criminal penalties, including imprisonment. Md. 
Code Ann., Fam. Law § 10-203(c) (2019 Repl.) (providing 

37.  See, e.g., 11 U.S.C. 362(b)(1), (2)(A)(ii) (providing that 
bankruptcy stay does not extend to child support payments nor 
prohibit criminal contempt of court for failure to pay child support); 
Md. Code Ann., Fam. Law § 10-140(a) (2019 Repl.) (establishing that 
an unpaid child support obligation constitutes a lien on all real and 
personal property); §§  13-101, 13-102 (requiring child support to 
persist past the age of majority if the “adult child” cannot support 
themselves due to mental or physical infirmity); Stambaugh v. Child 
Support Enf’t Admin., 323 Md. 106, 111, 591 A.2d 501 (1991) (holding 
that Maryland public policy dictates that “the duty to support one’s 
minor children may not be bargained away or waived”); 42 U.S.C. 
§ 666(a)(13) (requiring states to record social security numbers on 
applications for professional, driver’s, occupational, or recreational 
licenses in order to better effectuate child support payments); Md. 
Code Ann., Transp. §  16-203 (2020 Repl.) (outlining a statutory 
regime for the suspension and restriction of licenses for child support 
arrearages); Motor Vehicle Admin. v. Geppert, 470 Md. 28, 37 n.5, 
233 A.3d 102 (2020) (explaining that Maryland law matches federal 
law in requiring social security numbers for licenses “for the purpose 
of enforcing child support obligations”); Montgomery County Off. 
of Child Support Enf’t ex rel Cohen v. Cohen, 238 Md. App. 315, 
327-30, 342, 192 A.3d 788 (2018) (reviewing federal and Maryland 
laws and regulations providing that passports may be denied or held 
due to child support arrearages); cf. Attorney Grievance Comm’n 
v. Whitted, 487 Md. 501, 510-12, 319 A.3d 1116 (2024) (indefinitely 
suspending an attorney for his failure to pay child support and 
related dishonesty).
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potential imprisonment for willful failure to pay child 
support); Ashford v. State, 358 Md. 552, 556-57, 565-68, 
572, 750 A.2d 35 (2000) (discussing common law criminal 
contempt for failure to pay child support). Mr. Fooks’s 
sentence of more than four years’ imprisonment for 
criminal contempt is attributable to an egregious refusal 
to comply with a court order concerning one of society’s 
most basic obligations, betraying a disrespect for the law 
and the legitimacy of the courts that enforce it. Precluding 
firearm possession by individuals convicted of such an 
offense and sentenced to a term of imprisonment of more 
than two years is well within our Nation’s historical 
regulation of firearms.

The General Assembly, like the United States 
Congress and other state legislatures around the country, 
has concluded that individuals convicted of serious 
criminal offenses should not be permitted to possess 
firearms, regardless of whether the particular offenses 
they previously committed are themselves violent. Without 
carving out any exceptions, on four occasions over the 
course of 16 years, Justices constituting a majority of the 
Supreme Court of the United States have identified laws 
like §  5-133(b)(2) as presumptively lawful. We will not 
presume that to have been a mistake.38

38.  The State further contends that Mr. Fooks’s conduct was 
not protected by the Second Amendment because the firearms he 
was convicted of possessing were stolen and the purpose for which he 
possessed them was to illegally pawn them. The record suggests that 
very well may be the case, especially Mr. Fooks’s agreement to pay 
restitution and that the statement of facts in support of Mr. Fooks’s 
guilty plea reflects that the finding that he was in possession of two 
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CONCLUSION

In sum, we affirm the Appellate Court of Maryland 
and hold that §  5-133(b)(2) is the equivalent of a felon 
dispossession statute, satisfies Second Amendment 
review as set forth in Heller, Bruen, and Rahimi, and 
is constitutional on its face and as applied to Mr. Fooks.

JUDGMENT OF THE APPELLATE 
C O U R T  O F  M A R Y L A N D 
AFFIRMED; COSTS TO BE PAID 
BY PETITIONER.

handguns on two specific dates resulted from “a RAPID[] search.” 
“RAPID” stands for the Regional Automated Property Information 
Database, which contains information about pawn transactions. See, 
e.g., Transaction Filing-Secondhand Precious Metal Objects Dealers 
& Pawnbrokers, Md. Dep’t of Lab., available at https://www.dllr.
state.md.us/license/pm/pmtrans.shtml [https://perma.cc/2T5E-
XJNK]. On the other hand: (1) the circuit court did not find Mr. Fooks 
guilty of theft or possession of stolen property; (2) Mr. Fooks did 
not admit to theft or possession of stolen property; (3) the basis for 
Mr. Fooks’s restitution obligation was not identified on the record; 
(4) the parties agreed that Mr. Fooks’s obligation to pay restitution 
would turn on the success of his appeal of the two firearms charges 
of which he was convicted; and (5) the court appeared somewhat 
uncertain of the facts relevant to the theft allegations, lamenting 
that the individual to whom restitution was ordered “isn’t here to 
clarify the situation either for the State’s behalf or for [Mr. Fooks’s] 
behalf.” In light of the state of the record, as well as our disposition of 
Mr. Fooks’s appeal on other grounds, we decline to reach that issue.
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IN THE SUPREME COURT OF MARYLAND

No. 24  
September Term, 2022

ROBERT L. FOOKS

v.

STATE OF MARYLAND

Fader, C.J., Watts, Hotten*, Booth, Biran,  
Gould, Eaves, JJ. 

Concurring Opinion by Watts, J.

Filed June 6, 2025

Respectfully, I concur. I agree with the Majority 
that Md. Code Ann., Pub. Safety (2003, 2018 Repl. Vol.) 
(“PS”) § 5-133(b)(2) is the equivalent of a law prohibiting 
the possession of firearms by an individual convicted of a 
felony, and that the Supreme Court of the United States 
would uphold its constitutionality. See Maj. Slip Op. at 1, 
3-4. I also would affirm Mr. Fooks’s convictions.

But, because I would hold that Mr. Fooks’s conduct of 
possessing and pawning stolen firearms falls outside of the 

*  Hotten, J., now a Senior Justice, participated in the hearing 
and conference of this case while an active member of this Court. 
After being recalled pursuant to Maryland Constitution, Article IV,  
§ 3A, she also participated in the decision and adoption of this opinion.
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protections of the Second Amendment, I would not reach 
the issue of how to apply the Supreme Court’s decisions in 
New York State Rifle & Pistol Association, Inc. v. Bruen, 
597 U.S. 1, 142 S. Ct. 2111, 213 L. Ed. 2d 387 (2022), and 
United States v. Rahimi, 602 U.S. 680, 144 S. Ct. 1889, 
219 L. Ed. 2d 351 (2024). In my view, Mr. Fooks had no 
Second Amendment right to possess the firearms in this 
case, because his unsanctioned possession of firearms 
belonging to another person was not lawful conduct and 
his possession of firearms was not consistent with the 
Supreme Court of the United States’ description of the 
Second Amendment Right as applying to law-abiding 
people. See Bruen, 597 U.S. at 8-10.

On January 26, 2021, in the Circuit Court for Wicomico 
County, the State charged Mr. Fooks with one count of 
theft, ten counts of illegal possession of a rifle or shotgun, 
and three counts of illegal possession of a regulated 
firearm. The State accused Mr. Fooks of stealing several 
firearms from a relative and selling them at pawn shops. 
Mr. Fooks faced the firearms possession charges under 
PS §  5-133(b)(2) and §  5-205(b)(2) because of his 2017 
conviction for constructive criminal contempt, a common 
law crime for which he received a sentence of four years 
of incarceration. On February 1, 2021, Mr. Fooks, via 
counsel, filed a motion to dismiss the thirteen firearms-
related counts, contending that PS §§  5-133 and 5-205 
were unconstitutional under the Second Amendment of 
the United States Constitution. In its response, the State 
argued that Mr. Fooks’s conduct was not protected by the 
Second Amendment, stating: “In the case sub judice, the 
guns were not the Defendant’s, and he sold the guns at a 
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local pawn shop. The conduct by the Defendant removes 
his conduct from being within the protected right of law-
abiding, responsible citizens to use arms in defense of 
hearth and home.” After holding a hearing on Mr. Fooks’s 
motion, and receiving supplemental briefing from Mr. 
Fooks and the State, the circuit court issued an order 
denying the motion to dismiss the firearms possession 
charges “for the reasons stated in the State’s Response.”

Subsequently, the State and Mr. Fooks reached 
a plea agreement. The written agreement, which Mr. 
Fooks and defense counsel signed, provided that Mr. 
Fooks would conditionally plead guilty to two charges 
under PS § 5-133(b)(2), reserving his right to appeal on 
the issue of the statutes’ constitutionality. In the written 
plea agreement, Mr. Fooks agreed that he would pay 
restitution in the amount of $9,9491 to Marilyn Murray-
Artis. In exchange, the State agreed to nol pros the 
theft charge and the remaining unlawful possession 
of firearms charges as well. The State also agreed to 
make a recommendation at sentencing of the statutory 
maximum for each charge, five years incarceration, to run 
consecutively, with service of the sentence suspended.2 
Under the agreement, Mr. Fooks was entitled to argue 
for a lesser sentence.

1.  The amount of restitution that Mr. Fooks agreed to pay 
reflects the total value of the 13 firearms that the State alleged Mr. 
Fooks had stolen and sold to pawn shops, as reflected in the State’s 
response to Mr. Fooks’s demand for a bill of particulars.

2.  The theft charge carried the same maximum penalty. See 
Md. Code Ann., Crim. Law (2002, 2021 Repl. Vol.) 7-104(g)(1)(i).
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On April 27, 2021, the circuit court conducted a guilty 
plea proceeding. The circuit court confirmed the details of 
the bargain with Mr. Fooks during the proceeding:

T H E  C OU RT :   T he  p le a  a g r e ement 
contemplates that the State is going to enter a 
nol pros as to count 14 [the theft charge], and 
the parties are in agreement that on appeal 
they agree that the motion to dismiss would be 
dispositive of the entire case, if you were to win 
on an appeal; you understand that?

THE DEFENDANT:  Yes, sir, Your Honor.

THE COURT:  But the bargain that’s entered 
here is the State’s agreeing to that on your part 
and you’re agreeing to enter this conditional 
plea of guilt to count four, illegal possession of 
a regulated firearm, which carries a maximum 
penalty of five years incarceration and a $10,000 
fine -- and/or a $10,000 fine. And a conditional 
plea of guilt to count seven, illegal possession of 
a regulated firearm, also carrying a maximum 
penalty of five years incarceration and/or a 
$10,000 fine. At the time of sentencing the 
State’s going to make a recommendation of five 
years on both counts, both counts completely 
suspended, but run consecutive to each other. 
So basically it’s ten years all suspended. You 
understand that?

THE DEFENDANT:  Yes, sir, Your Honor.
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After noting that Mr. Fooks would be entitled to argue for 
a different sentence, the circuit court recounted the term 
of the plea bargain pertaining to Mr. Fooks’ agreement 
to pay restitution:

THE COURT:  Pursuant to the bargain that’s 
been [reached] between the two sides it also 
contemplates that you would pay restitution in 
the amount $9,949 to Marilyn Murray-Artis, 
and you’re agreeing to pay that even though 
you’re not entering a guilty plea to the theft 
charge; you understand that?

THE DEFENDANT:  Yes, sir.

THE COURT:  But that ’s  part of  the 
contemplation of the plea agreement, you 
understand that?

THE DEFENDANT:  Yes, sir.

Both defense counsel and the State agreed that the 
foregoing was “a fair recitation of the plea agreement” 
by the court.

After ascertaining that Mr. Fooks was knowingly, 
willingly, and voluntarily entering into the plea agreement, 
the circuit court asked the State to read the agreed-to 
statement of facts:

Your Honor, had this matter proceeded to trial 
the State would have produced testimony and 
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evidence that on July 18, 2020, Officer Culver, 
Sergeant Jackson and Officer Swanger of the 
Fruitland Police Department responded to 503 
St. Luke’s Road, Fruitland, Maryland, 21826. 
An investigation of that address led Sergeant 
Jackson to conduct a RAPIDS search that found 
that Mr. Fooks, who would be identified as the 
individual seated to the left of defense counsel 
today, was in possession of a Smith and Wesson 
19-4 .357 caliber handgun, as well as a Smith 
and Wesson 10-6 .38 special handgun on the 
dates of November 30, 2019, and February 6, 
2020, respectively.

With this information Officer Culver conducted 
a followup investigation which determined 
that Mr. Fooks is prohibited from possessing 
f irearms based on a 2017 conviction for 
constructive criminal contempt, a common law 
crime in which he received a sentence of more 
than two years of incarceration.

All events did occur in Wicomico County, 
Maryland.

The “RAPIDS search” refers to “the Regional Automated 
Property Information Database (‘RAPID’)” that “tracks 
pawn shop sales[.]” Gross v. State, 229 Md. App. 24, 28, 
142 A.3d 692, 695 (2016). This database was created after 
the General Assembly required pawn shops to submit 
electronically their daily records of purchases and sales 
of certain items, including firearms, which they are 
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mandated to provide to local law enforcement. See 2009 
Md. Laws 3162 (Vol. IV, Ch. 562, S.B. 597); see also Md. 
Code Ann., Bus. Reg. (1992, 2015 Repl. Vol.) §§ 12-301 to 
12-304. In January 2012, the Governor’s Office of Crime 
Control and Prevention described the development of the 
system:

On October 1, 2009, SB 597 took effect 
requiring pawnbrokers and secondhand 
precious metal dealers to electronically report 
daily transactions to law enforcement. In 
order to manage this information and make 
it accessible to all law enforcement around 
the state, the Regional Automated Property 
Information Database (RAPID) was created: 
a central repository for all transaction data 
of pawn, secondhand precious metal, and 
automotive dismantler transition records in the 
state. RAPID has quickly become a favorite 
crime fighting tool to reduce property crime, 
both in Maryland and its bordering states, and 
is currently used as an investigative tool by over 
2,000 users in 130 agencies[.]

Governor’s Off. of Crime Control and Prevention, Fact 
Sheet: Reg’l Automated Prop. Info. Database (RAPID) 
(January 2012), https://mdstatedocs.slrc.info/digital/api/
collection/ mdgov/id/7190/download [https://perma.cc/
NXJ5-XMFZ]. In this case, according to the agreed upon 
statement of facts, Sergeant Jackson conducted a RAPID 
search that found that Mr. Fooks was in possession of, 
i.e., had sold to a pawn shop, a Smith and Wesson 19-4 
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.357 handgun and a Smith and Wesson 10-6 .38 special 
handgun on two different dates, November 30, 2019, and 
February 6, 2020, respectively.

Although in the written plea agreement, Mr. 
Fooks specifically reserved the right to appeal the 
constitutionality of PS §  5-133(b)(2) and §  5-205(b)(2) 
and although the information about the guns would have 
been available to the prosecutor and Mr. Fooks’s counsel, 
conspicuously, the agreed statement of facts did not 
mention the purported owner of the guns, the location at 
which the guns were found/recovered, or that the guns 
were reported to have been stolen by Mr. Fooks.

The statement of charges for the theft count signed 
by an Assistant State’s Attorney and filed in the circuit 
court stated that Mr. Fooks “did steal firearms property of 
Johnnie Artis having a value of at least $1,500 but less than 
$25,000, in [] violation of CR 7-104 of the Annotated Code 
of Maryland[.]” In its Answer to Defendant’s Motion for 
Separate Trials (Mr. Fooks’s motion), the State explained:

On July 18, 2020, officers from the Fruitland 
Police Department responded to 503 St. Lukes 
Rd. Fruitland, Md. Upon arrival, officers met 
with the victim who reported that his guns 
had been stolen from his garage. The victim 
reported to officers that in March of 2020, he 
asked an individual by the name of Robert 
Fooks, to move some guns to the shed for him 
because of the extermination of the house. 
Following the extermination, the victim asked 
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Mr. Fooks to retrieve the guns and bring them 
in the house. Mr. Fooks stated that he could 
not retrieve the guns, at which point the victim 
called the police.

Taking this information from the victim, Ofc. 
Weldon, of the Fruitland Police Department ran 
a RAPDS [sic] check which revealed that Mr. 
Fooks had pawned 13 firearms since November 
12, 2018. The victim was able to identify the 13 
pawned firearms as ones missing and belonging 
to him.

Ms. Murray-Artis was clearly connected by a spousal 
or familial relationship to Mr. Artis, the complaining 
victim, who was likely deceased when Mr. Fooks entered 
his guilty plea, given that she became the restitution 
payee.3

At the plea proceeding, prior to imposing a sentence, 
the circuit court asked Mr. Fooks if there was anything 
he would like to say, and Mr. Fooks responded:

I put myself in a situation that is kind of a little 
awkward, trying to protect, and not realizing 

3.  Under Md. Code Ann., Crim. Proc. (2001, 2008 Repl. Vol.) 
(“CP”) § 11-601(j), for the purposes of restitution, the “victim” to 
whom restitution is owed is defined as “(1) a person who suffered 
death, personal injury, or property damage or loss as a direct result 
of a crime or delinquent act; or, (2) if the person is deceased, the 
personal representative of the estate of the person.” (Line break 
omitted).
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my previous conviction for child support. I 
don’t have a common practice of dealing with 
firearms at all in regards it’s not my thing, but 
I kind of put myself—but I wanted to thank and 
apologize to the Court for taking up your time.

Afterwards, the circuit court stated:

I appreciate it. The facts aren’t, you know, 
they’re not the worst set of facts I have ever 
seen. Unfortunately, you know, Mr. Artis isn’t 
here to clarify the situation either for the State’s 
behalf or for your behalf. And so I think this 
is probably a pretty fair resolution. As long as 
you stay out of trouble it will take care of itself.

As a result of his plea of guilty to the firearms offenses 
but not to the theft offense, the circuit court sentenced Mr. 
Fooks to two consecutive five-year terms of imprisonment, 
suspending all but time served (73 days), with two years 
of supervised probation, and ordered Mr. Fooks to pay 
restitution of $9,949 to Ms. Murray-Artis.

After Mr. Fooks appealed to the Appellate Court 
of Maryland, but before that Court issued its decision, 
the Supreme Court of the United States decided Bruen. 
See Fooks v. State, 255 Md. App. 75, 90, 278 A.3d 208, 
217 (2022). In Bruen, 597 U.S. at 9, the Supreme Court 
concluded “that ordinary, law-abiding citizens have a [] 
right to carry handguns publicly for their self-defense” 
pursuant to the Second Amendment. The Supreme Court 
struck as unconstitutional New York’s licensing scheme 
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for carrying a firearm in public, which required applicants 
to show “a special need for self-protection distinguishable 
from that of the general community,” id. at 12 (cleaned up), 
because “it prevent[ed] law-abiding citizens with ordinary 
self-defense needs from exercising their right to keep and 
bear arms[,]” id. at 71.

Significantly, in Bruen, 597 U.S. at 9, 15, 26, 29-31, 33 
n.8, 38 & n.9, 60, 70, the Supreme Court used variations 
of the phrase “law-abiding citizens” consistently4 when 
referring to the holders of Second Amendment rights. The 
Supreme Court focused its historical analysis on “how and 
why [firearms] regulations burden a law-abiding citizen’s 
right to armed self-defense,” id. at 29, and repeatedly 
characterized the challengers to the New York law as “law-
abiding, adult citizens[,]” id. at 15, 31-32. In addition, the 
Supreme Court described presumptively constitutional 
“shall-issue” licensing regimes as “designed to ensure [] 
that those bearing arms in the jurisdiction are, in fact, 
‘law-abiding, responsible citizens.’” Id. at 38 n.9 (quoting 
District of Columbia v. Heller, 554 U.S. 570, 635, 128 S. 
Ct. 2783, 171 L. Ed. 2d 637 (2008)).

This was not new language, but rather a pattern 
consistent with the word choice of the Supreme Court in 
earlier decisions in Heller, 554 U.S. 570, and McDonald 
v. Chicago, 561 U.S. 742, 130 S. Ct. 3020, 177 L. Ed. 2d 
894 (2010), both cases invalidating firearms licensing 

4.  By my count, holders of Second Amendment rights were 
described as “law-abiding” 14 times in the majority opinion and 7 
more times in two concurring opinions by Justices who joined in the 
majority opinion.
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laws that restricted “the right of an ordinary, law-abiding 
citizen to possess a handgun in the home for self-defense.” 
Bruen, 597 U.S. at 8-9. In Heller, 554 U.S. at 625, 628, 
the Supreme Court made clear that the scope of the 
Second Amendment’s protection is limited to possession 
of firearms for “lawful purposes.” The Supreme Court 
stated that the Second Amendment “elevates above all 
other interests the right of law-abiding, responsible 
citizens to use arms in defense of hearth and home.” Id. 
at 635. In McDonald, 561 U.S. at 780, the Supreme Court 
declared that Heller’s “central holding” was “that the 
Second Amendment protects a personal right to keep 
and bear arms for lawful purposes, most notably for self-
defense within the home.” The Supreme Court reiterated 
the connection between the Second Amendment and the 
“lawful purpose” of self-defense.5 McDonald, 561 U.S. 
at 767-68.

The Supreme Court’s emphasis on “law-abiding 
citizens” and “lawful conduct” shows that “the right 
secured by the Second Amendment is not unlimited” and 
does not confer “a right to keep and carry any weapon 
whatsoever in any manner whatsoever and for whatever 

5.  The Fourth, Sixth, and Second Circuits have held that 
possession of firearms believed to be stolen, see United States v. 
Pruess, 703 F.3d 242 (4th Cir. 2012), or in connection with trafficking 
in controlled substances (even for self-defense in such a context), 
see United States v. Greeno, 679 F.3d 510, 520-21 (6th Cir. 2012) 
abrogated on other grounds by Bruen, 597 U.S. 1, United States v. 
Bryant, 711 F.3d 364 (2d Cir. 2013), falls outside the protections of 
the Second Amendment. To conclude otherwise “would suggest that 
the Second Amendment protects an individual’s right to possess a 
weapon for criminal purposes.” Greeno, 679 F.3d at 520.
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purpose.” Heller, 554 U.S. at 626 (citations omitted). For 
all of the confusion resulting from the language in Bruen 
and its concurrences and McDonald and Heller, as aptly 
discussed by the Majority, this much is clear: the Second 
Amendment does not protect firearms possession for 
criminal purposes. See Maj. Slip Op. at 2, 18-20.

Recently in Rahimi, 602 U.S. at 701-02, the Supreme 
Court concluded that citizens are not deprived of Second 
Amendment protections simply because they are not 
“responsible.” Although the Supreme Court stated that 
the term “responsible” is a vague term and that it does 
not dictate the Second Amendment’s applicability, the 
Court did not disavow or discredit the premise that 
individuals who are not law abiding are excluded from 
Second Amendment protection. Id.

In Rahimi, id. at 684, 690, 693, 700-01, the Supreme 
Court upheld the constitutionality of a federal statute, 18 
U.S.C. 922(g)(8), that prohibited an individual subject to 
a domestic violence restraining order from possessing 
a firearm as applied to the defendant. In doing so, the 
Supreme Court explained:

“Like most rights,” though, “the right secured 
by the Second Amendment is not unlimited.” 
District of Columbia v. Heller, 554 U.S. 570, 
626, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008). In 
Heller, this Court held that the right applied to 
ordinary citizens within the home. Even as we 
did so, however, we recognized that the right 
was never thought to sweep indiscriminately. 
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“From Blackstone through the 19th-century 
cases, commentators and courts routinely 
explained that the right was not a right to 
keep and carry any weapon whatsoever in any 
manner whatsoever and for whatever purpose.” 
Ibid.

Rahimi, 602 U.S. at 690-91. Elaborating on its holding in 
Bruen, the Supreme Court stated that the appropriate 
analysis of a challenged regulation involves “considering 
whether the [] regulation is consistent with the principles 
that underpin our regulatory tradition” and that “the 
Government must show that the restriction is consistent 
with the Nation’s historical tradition of firearm regulation.” 
Rahimi, 602 U.S. at 689, 692 (cleaned up). Courts “must 
ascertain whether the new law is ‘relevantly similar’ to 
laws that our tradition is understood to permit, applying 
faithfully the balance struck by the founding generation 
to modern circumstances.” Id. at 692 (cleaned up).

In holding that 18 U.S.C. § 922(g)(8) was constitutional 
as applied, the Supreme Court rejected the government’s 
argument that Rahimi could be disarmed merely because 
he was not “responsible.” Rahimi, 602 U.S. at 701. The 
Court explained that, in Heller and Bruen, the term 
“responsible” was used to describe a class of citizens who 
undoubtedly enjoyed a Second Amendment right but that 
those decisions did not define the term and did not address 
the status of citizens who are not responsible. Rahimi, 
602 U.S. at 701-02. As the Court put it, “the question was 
simply not presented.” Id. at 702. To be sure, in Rahimi, 
there is no indication that the government contended 
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that Rahimi was not law abiding or that he had engaged 
in conduct that was not law abiding other than violating 
18 U.S.C. §  922(g)(8) in connection with his possession 
of the gun at issue.6 Nonetheless, it is significant that 
while rejecting the government’s argument that Second 
Amendment protection applies only to responsible citizens, 
the Supreme Court did not contradict the often-mentioned 
principle that it is “ordinary, law-abiding citizens” who 
have a right to possess handguns pursuant to the Second 
Amendment.7 See Bruen, 597 U.S. at 8-9; Heller, 554 U.S. 
at 625, 635; McDonald, 561 U.S. at 780.

In Range v. Attorney General, 69 F.4th 96, 103 
(3d Cir. 2023) (en banc), after determining that Range 
was one of the “people” entitled to Second Amendment 
protection but prior to assessing whether the challenged 
law had a historical analogue, the Third Circuit considered 
what it referred to as the “easy question” of whether the 
statute at issue, 8 U.S.C.A. § 922(g)(1), regulated Second 

6.  The gun in question was recovered from Rahimi’s home 
pursuant to a search warrant. See Rahimi, 602 U.S. at 688. At the 
time that the search warrant was executed and the gun recovered, 
there was no indication that Rahimi was currently engaged in a crime 
other than the unlawful possession of the weapon. See id.

7.  In Rahimi, the majority and concurring opinions do not 
reference “law-abiding citizen” or “lawful conduct” at all. The only 
instance in which the phrase “law-abiding citizen” is mentioned is 
in Justice Thomas’s dissenting opinion, in which he now claims that 
the Second Amendment applies to “the people,” not just law-abiding 
citizens, and that the phrase “ordinary, law-abiding citizens” in 
Bruen simply described “those who were unable to publicly carry 
a firearm in New York.” Rahimi, 602 U.S. at 773-74 & n.7 (Thomas, 
J., dissenting) (cleaned up).
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Amendment conduct and concluded that it did because 
“Range’s request—to possess a rifle to hunt and a shotgun 
to defend himself at home—tracks the constitutional right 
as defined by Heller.” (Citation omitted). In 1995, Range 
pleaded guilty to one count of making a false statement to 
obtain food stamps in violation of Pennsylvania law and was 
sentenced to three years’ probation, which he successfully 
completed. See id. at 98. Later, Range learned that he 
was barred from buying a firearm under 18 U.S.C. § 922 
(g)(1) because of his 1995 conviction. See id. at 99. Range 
sought a declaratory judgment in the United District 
Court for the Eastern District of Pennsylvania that 18 
U.S.C. §  922(g)(1) violated the Second Amendment as 
applied to him. See id. Only after reaching the conclusion 
that Range was engaged in lawful conduct in possessing 
guns after his conviction did the Third Circuit undertake 
the analysis that resulted in its conclusion that the law in 
question was unconstitutional as applied to Range. See 
id. at 103-06.

The Supreme Court vacated the Third Circuit’s 
decision and remanded the case for further consideration 
in light of Rahimi. See Garland v. Range, 144 S. Ct. 2706, 
219 L. Ed. 2d 1313 (2024). On December 23, 2024, the 
Third Circuit issued its opinion on remand. See Range 
v. Attorney General United States, 124 F.4th 218 (3d 
Cir. 2024) (en banc). The Third Circuit stated that it 
“agree[s] with Range that, despite his false statement 
conviction, he remains among ‘the people’ protected by 
the Second Amendment. And because the Government 
did not carry its burden of showing that the principles 
underlying our Nation’s history and tradition of firearm 
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regulation support disarming Range, we will reverse 
and remand.” Id. at 222. The Third Circuit stated that 
“[a]t root, the Government’s claim [is] that felons are not 
among the people protected by the Second Amendment[.]” 
Id. at 228 (cleaned up). The Third Circuit rejected this 
approach, concluding that “such extreme deference gives 
legislatures unreviewable power to manipulate the Second 
Amendment by choosing a label.” Id. (cleaned up).

Neither Range nor any of the cases discussed above 
are like this one. Mr. Fooks’s conduct that led to his 
unlawful possession of a firearm conviction involved 
stealing or possessing stolen guns, pawning the guns 
without permission, and agreeing as part of a guilty plea 
to pay restitution to the owner of the guns. Separate and 
apart from the question of whether, based on his prior 
conviction, PS § 5-133(b)(2) is constitutional as applied to 
him, Mr. Fooks engaged in unlawful conduct in possessing 
the firearms at issue. For this reason, I would hold that 
Mr. Fooks’s challenge in this case must fail before even 
reaching the issue of the constitutionality of the statute 
in question. This is so because Mr. Fooks’s conduct in 
possessing stolen firearms placed him outside of the 
protection of the Second Amendment. Using the approach 
set forth in Bruen and Heller leads to the conclusion 
that Mr. Fook’s conduct is not protected by the Second 
Amendment.

The agreed upon statement of facts and the 
circumstances of Mr. Fooks’s guilty plea demonstrated 
that Mr. Fooks did not possess the firearms for a lawful 
purpose, see Heller, 554 U.S. at 620, 624-25, much less the 
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purpose of self-defense that is the “core lawful purpose” 
protected by the Second Amendment, see id. at 630. As 
much as is unknown about where precisely the limits of this 
“not unlimited” right may lay, I am confident that when 
the Supreme Court stated that the Second Amendment 
“was not a right to keep and carry any weapon whatsoever 
in any manner whatsoever and for whatever purpose,” 
possession of a stolen firearm was not among the rights 
intended to be protected. See Heller, 554 U.S. at 626.8

8.  Citing Sullivan v. Louisiana, 508 U.S. 275, 280, 113 S. Ct. 
2078, 124 L. Ed. 2d 182 (1993), Justice Biran concludes that whether 
a citizen’s possession of a firearm is not protected under the Second 
Amendment is a matter that the State must prove and should not 
be the subject of appellate speculation. See Dissenting Slip Op. at 
17-18 n.6 (Biran, J., dissenting). For Justice Biran, Mr. Fooks’s 
agreement to pay restitution is not proof of unlawful conduct. These 
conclusions are faulty for at least three reasons. First, not every 
case concerning the Second Amendment right to possess a firearm 
will involve an underlying criminal case in which the State will have 
an opportunity to prove unlawful conduct or a trier of fact will be 
called upon to make an express finding of guilt. None of the conduct 
at issue in Bruen Heller, and McDonald arose in the context of a 
criminal case involving the State or a prosecuting authority. Yet, 
even where there has been no dispute as to whether a party was law 
abiding or sought to possess a firearm for an unlawful purpose, the 
Supreme Court of the United States has made clear that the scope of 
the Second Amendment’s protection is limited to law-abiding people 
and lawful purposes. See Bruen, 597 U.S. at 9, 71; Heller, 554 U.S. 
at 625, 628, 635; McDonald, 561 U.S. at 780. Second, comparing the 
circumstances of Mr. Fooks’s case to a capital murder case in which 
a constitutionally deficient reasonable doubt instruction was given 
and the issue before the federal appellate court and the Supreme 
Court of the United States involved what a jury might have found 
if the correct instruction had been given, see Sullivan, 508 U.S. at 
276-77, 280, is not instructive for determining how an appellate court 
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In addition to falling outside the scope of “lawful 
purpose,” Mr. Fooks’s unlawful possession of the firearms 
also places him outside of the category of the “law-
abiding, responsible citizen” that the Supreme Court has 
repeatedly invoked in discussing Second Amendment 
rights. Whatever else that phrase might mean, at the 
very least it must require that the person asserting the 
right be “law-abiding” in the moment of possession. An 
exhaustive historical analysis is unnecessary to conclude 
that no one in the Founding Era would have believed 
that the Second Amendment protected a person’s right 
to possess a firearm for the purpose of, or in the course 
of, committing a crime.

The conduct that places Mr. Fooks outside of the 
“lawful purposes” and “law-abiding citizen” categories 
is not just his possession of a firearm in violation of PS 
§ 5-133(b)(2), a statute regulating gun possession. As a 
threshold matter, it is his possession of firearms that 
were stolen and fenced at a pawn shop, and for which he 
agreed to pay restitution to the owner in lieu of pleading 
guilty to theft, that places his conduct beyond the scope 
of the Second Amendment. That Mr. Fooks did not plead 

should assess lawful or unlawful conduct in determining the scope 
of Second Amendment coverage. Third, stating that neither Mr. 
Fooks’s agreement to pay restitution or the trial court’s order that 
Mr. Fooks pay restitution is proof that Mr. Fooks stole the firearms 
overlooks the circumstance that Mr. Fooks agreed to pay restitution 
in the context of resolving a criminal case that charged both theft and 
possession of stolen property. In addition, case law of the Supreme 
Court cannot be read to require that an actual conviction of a crime 
is a prerequisite for a determination that a person’s possession of a 
firearm is not protected under the Second Amendment.
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guilty to the theft charge does not require a different 
result. The State agreed to not prosecute the theft charge 
as part of the plea bargain. Nonetheless, the facts of the 
plea agreement and the record of the plea proceedings 
demonstrate that Mr. Fooks unlawfully possessed 
firearms, that were sold to a pawn shop, and that he paid 
restitution to a victim of his crime to compensate for the 
theft of the firearms.

The circumstances of the case demonstrate that 
Mr. Fooks unlawfully possessed, i.e., stole or possessed 
as stolen property, the firearms at issue and agreed to 
pay restitution to Ms. Murray-Artis for the firearms. 
Merriam-Webster’s Dictionary defines “restitution” as 
“an act of restoring or a condition of being restored: such 
as [] a restoration of something to its rightful owner [or] 
a making good of or giving an equivalent for some injury” 
or as “a legal action serving to cause restoration of a 
previous state.” Restitution, Merriam-Webster (2023), 
https://www.merriam-webster.com/dictionary/restitution 
[https:// perma.cc/2VHW-JAHB]. Black’s Law Dictionary 
defines “restitution” as “[c]ompensation for loss; esp., full 
or partial compensation paid by a criminal to a victim, 
not awarded in a civil trial for tort, but ordered as part 
of a criminal sentence or as a condition of probation.” 
Restitution, Black’s Law Dictionary (11th ed. 2019).

Likewise, in Maryland, restitution is a criminal 
sanction, that may be ordered as part of a sentence, and 
“serves to recompense the victim, [and] also to punish 
and rehabilitate the criminal.” State v. Stachowski, 440 
Md. 504, 512, 103 A.3d 618, 623 (2014) (citing Pete v. State, 
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384 Md. 47, 55, 862 A.2d 419, 423 (2004)). The Criminal 
Procedure Article, Md. Code Ann., Crim. Proc. (2001, 
2008 Repl. Vol.) (“CP”) Title 11, Subtitle 6,9 establishes 
the requirements for restitution:

A trial court may order restitution, in the 
sound exercise of its discretion, when, “as a 
direct result of the crime or delinquent act, 
property of the victim was stolen, damaged, 
destroyed, converted, or unlawfully obtained, 
or its value substantially decreased . . . .” CP 
§  11-603(a)(1) (emphasis added). Medical and 
funeral expenses, direct out-of-pocket loss, loss 
of earnings, and certain government expenses 
may provide the basis for restitution. See CP 
§ 11-603(a). The term “victim” is defined as “a 
person who suffered death, personal injury, or 
property damage or loss as a direct result of 
a crime or delinquent act; or, if the person is 
deceased, the personal representative [of] the 
estate of the person.” CP § 11-601(j).

Stachowski, 440 Md. at 512-13, 103 A.3d at 623 (footnote 
omitted).

Our case law elaborates that “[d]etermining whether 
an injury is a ‘direct result’ of the criminal conduct is 
central traditionally to mapping the outer limits of a trial 
court’s discretion in ordering restitution in most cases.” 

9.  Changes made to these statutes since Stachkowski have 
not affected this language.
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Stachowski, 440 Md. at 513, 103 A.3d at 623. Further, 
“restitution may be compelled only where the injury 
results from the actions that made the defendant’s conduct 
criminal.” Id. at 513, 103 A.3d at 623. However, restitution 
can be proper if “ordered for charged crimes for which no 
conviction ensued . . . as the result of a plea agreement as 
to the crime for which a conviction was entered” and the 
defendant explicitly agreed, such as paying restitution to 
the victim of a theft even though the defendant does not 
plead guilty to theft. Id. at 513-16, 103 A.3d at 623-25.

Here, Mr. Fooks explicitly agreed to pay restitution 
to the victim, Ms. Murray-Artis, “even though [Mr. Fooks 
was] not entering a guilty plea to the theft charge[.]” Under 
our case law, restitution by Mr. Fooks was appropriate 
not only as a punishment for his crimes, i.e., theft of the 
firearms as charged or possession of the stolen firearms, 
but also to recompense Ms. Murray-Artis because “as a 
direct result of” his crime she must have “suffered . . . a 
direct out-of-pocket loss[.]” Id. at 512-13, 103 A.3d at 623. 
Mr. Fooks’s unlawful possession of stolen firearms and 
the sale of the firearms at a pawn shop were established 
in the agreed-upon statement of facts via information 
about the RAPIDS search that led to the discovery of Mr. 
Fooks’s possession of the guns, as well as his agreement 
to pay restitution as part of the plea bargain. Ms. Murray-
Artis’s status as the victim of his crime, i.e., the owner of 
the firearms, was established by Mr. Fooks’s agreement 
to pay her restitution of $9,949. Mr. Fooks’s agreement 
to pay Ms. Murray-Artis a not insignificant amount in 
restitution was an act of “giving an equivalent for some 
injury” and “compensation for a loss.” Such injury and 
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IN THE SUPREME COURT OF MARYLAND

No. 24  
September Term, 2022

ROBERT L. FOOKS

v.

STATE OF MARYLAND

Fader, C.J., Watts, Hotten*, Booth, Biran,  
Gould, Eaves, JJ. 

Dissenting Opinion by Biran, J.

Filed June 6, 2025

Imagine that a burglar breaks into a home in a 
Maryland town in 1795. The homeowner confronts the 
burglar, brandishing a rifle. The burglar flees. He then 
proceeds down the road and breaks into the next house 
he comes to. The owner of that house is a newspaper 
editor who, two years earlier, had been convicted of 
criminal contempt of court. He served 30 days in jail for 
that offense, after which he returned to his home and 
resumed his work as a journalist. Under Maryland law 
at the time, because the man was convicted of a crime for 

*  Hotten, J., now a Senior Justice, participated in the hearing 
and conference of this case while an active member of this Court. 
After being recalled pursuant to Maryland Constitution, Article IV,  
§ 3A, she also participated in the decision and adoption of this opinion.
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The Bruen Court considered three questions in 
determining whether the first part of the test was met 
with respect to the conduct of the individual petitioners: 
(1) whether the petitioners were part of “the people” 
whom the Second Amendment protects; (2) whether the 
handguns the petitioners sought to possess are weapons 
“in common use” today for self-defense; and (3) whether 
the plain text of the Second Amendment protects the 
petitioners’ proposed course of conduct, i.e., carrying 
handguns publicly for self-defense. 597 U.S. at 31-32.

Here, I would hold that: (1) Mr. Fooks, as a member of 
the national community, falls within “the people” protected 
by the Second Amendment; (2) the firearms he possessed 
are “Arms” protected by the Second Amendment;4 and (3) 
Mr. Fooks’s conduct of possessing firearms falls within the 
right to “keep and bear” arms, and therefore is protected 
under the plain text of the Second Amendment.

A.	 Mr. Fooks Is Part of “the People,” Despite His 
Felony-Equivalent Conviction.

The State argues that felons are not included within 
“the people,” as that phrase is used in the Second 
Amendment. For several reasons, I conclude that Mr. 
Fooks is part of “the people,” despite his prior felony-
equivalent conviction.

First, the State’s interpretation of “the people” is 
inconsistent with Heller ’s analysis. The Heller Court 

4.  As the State does not dispute that the firearms Mr. Fooks was 
convicted of possessing constitute “Arms” for Second Amendment 
purposes, I will not address that point further.
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stated that “in all six other provisions of the Constitution 
that mention ‘the people,’ the term unambiguously 
refers to all members of the political community, not an 
unspecified subset.” Heller, 554 U.S. at 580 (citing United 
States v. Verdugo-Urquidez, 494 U.S. 259, 265, 110 S. 
Ct. 1056, 108 L. Ed. 2d 222 (1990)). In United States v. 
Verdugo-Urquidez, the Supreme Court observed that 
“the people” “seems to have been a term of art employed 
in select parts of the Constitution,” and “refers to a class 
of persons who are part of a national community or who 
have otherwise developed sufficient connection with this 
country to be considered part of that community.” 494 
U.S. at 265. Mr. Fooks’s felony-equivalent conviction did 
not strip him of his United States citizenship or otherwise 
sever his connection with this country.

Second, a felons-are-not-part-of-”the people” 
approach means that a citizen is automatically deprived of 
Second Amendment liberties at the moment their status 
changes from non-felon to felon. In her dissent in a pre-
Bruen case, Judge (now Justice) Barrett explained that 
this would be “analytically awkward[.]” Kanter v. Barr, 
919 F.3d 437, 453 (7th Cir. 2019) (Barrett, J., dissenting). 
Although “[a]rms and activities would always be in or 
out[,] ... a person could be in one day and out the next: 
the moment he was convicted of a violent crime ..., his 
rights would be stripped as a self-executing consequence 
of his new status. No state action would be required.” Id. 
at 452. Judge Barrett considered a self-executing Second 
Amendment disqualification troubling because “[i]n other 
contexts that involve the loss of a right, the deprivation 
occurs because of state action, and state action determines 
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the scope of the loss (subject, of course, to any applicable 
constitutional constraints).” Id. at 452-53. Comparing 
Second Amendment rights to felon voting rights, Judge 
Barrett observed that

a state can disenfranchise felons, but if it 
refrains from doing so, their voting rights 
remain constitutionally protected. So too with 
the right to keep and bear arms: a state can 
disarm certain people (for example, those 
convicted of crimes of domestic violence), but 
if it refrains from doing so, their rights remain 
constitutionally protected. In other words, a 
person convicted of a qualifying crime does not 
automatically lose his right to keep and bear 
arms but instead becomes eligible to lose it.

Id. at 453 (footnote omitted).

Third, the State’s approach would lead to different 
treatment of “the people” under the Second Amendment 
compared with the beneficiaries of other individual 
constitutional rights. The scope of those other rights 
depends upon the circumstances (e.g., with respect to the 
First Amendment, the type of speech used and the place 
where the speech is made). No class of persons physically 
located within the United States is constitutionally lacking 
in all protection under the First Amendment, as well as 
several other constitutional provisions. See, e.g., Trump 
v. J.G.G., 145 S. Ct. 1003, 1006, 221 L. Ed. 2d 529 (2025) 
(per curiam) (observing that the Fifth Amendment 
entitles noncitizens to due process in the context of 
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removal proceedings) (citing Reno v. Flores, 507 U.S. 
292, 306, 113 S. Ct. 1439, 123 L. Ed. 2d 1 (1993)); Wong 
Wing v. United States, 163 U.S. 228, 238, 16 S. Ct. 977, 
41 L. Ed. 140 (1896) (holding that any person, including 
an undocumented immigrant within U.S. territorial 
jurisdiction, is entitled to Fifth and Sixth Amendment 
protections); Yick Wo v. Hopkins, 118 U.S. 356, 369, 6 S. Ct. 
1064, 30 L. Ed. 220 (1886) (holding that noncitizens within 
U.S. territorial jurisdiction are entitled to due process of 
law under the Fourteenth Amendment); Almeida-Sanchez 
v. United States, 413 U.S. 266, 273, 93 S. Ct. 2535, 37 L. 
Ed. 2d 596 (1973) (holding that a noncitizen with a valid 
work permit had Fourth Amendment rights); Bridges v. 
Wixon, 326 U.S. 135, 148, 65 S. Ct. 1443, 89 L. Ed. 2103 
(1945) (explaining that resident noncitizens have First 
Amendment rights).

Thus, to hold as the State suggests would be contrary 
to ordinary principles of statutory and constitutional 
construction. “A word or phrase is presumed to bear 
the same meaning throughout a text.” Antonin Scalia 
& Bryan A. Garner, Reading Law: The Interpretation 
Of Legal Texts 170 (2012); see also Range, 124 F.4th at 
226 (declining to adopt a reading of “the people” in the 
Second Amendment that would be inconsistent with how 
“the people” is interpreted with respect to the First and 
Fourth Amendments).

Finally, the State’s approach would create troubling 
implications for standing. A felon lacking constitutional 
protections under the Second Amendment presumably 
would not be able to point to a constitutional injury if 
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they were deprived of the right to possess a firearm, as 
the felon had no entitlement to the gun in the first place. 
In this regard, then-Judge Barrett provided a helpful 
hypothetical in her Kanter dissent:

[I]magine that a legislature disqualifies those 
convicted of crimes of domestic violence from 
possessing a gun for a period of ten years 
following release from prison.... After fifteen 
years pass, a domestic violence misdemeanant 
challenges a handgun ban identical to the one 
that the Court held unconstitutional in Heller. 
Despite the legislative judgment that such a 
person could safely possess a gun after ten 
years, a court would still have to determine 
whether the person had standing to assert a 
Second Amendment claim. If the justification 
for the initial deprivation is that the person 
falls outside the protection of the Second 
Amendment, it doesn’t matter if the statutory 
disqualification expires. If domestic violence 
misdemeanants are out, they’re out.

919 F.3d at 452 (Barrett, J., dissenting).

In sum, felons and felon-equivalents are part of 
the “national community” for the purpose of Second 
Amendment coverage. It follows that Mr. Fooks’s prior 
felony-equivalent conviction is not a bar to finding that, 
at the time he possessed the firearms that led to his 
prosecution under PS § 5-133(b)(2), he was an “ordinary, 
law-abiding” member of the national community. See 
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Bruen, 597 U.S. at 9 (“[O]rdinary, law-abiding citizens 
have a ... right to carry handguns publicly for their self-
defense.”); see also United States v. Duarte, 137 F.4th 743, 
755 (9th Cir. 2025) (holding that defendant’s “status as a 
felon does not remove him from the ambit of the Second 
Amendment; he is one of ‘the people’ who enjoys Second 
Amendment rights”).

The Supreme Court’s reference to a “law-abiding” 
citizen for the purpose of identifying the nature of the 
Second Amendment right is properly understood to mean 
that the individual asserting the right must, as Justice 
Watts aptly puts it in her concurring opinion, “be ‘law-
abiding’ in the moment of possession.” Concurring Op. of 
Watts, J., at 15. The Second Amendment does not protect a 
person’s knowing possession of a stolen firearm, nor does it 
apply to a person who possesses a firearm for an unlawful 
purpose. In other words, the focus with respect to law-
abidingness is on the individual’s conduct in possessing a 
firearm, not on their status at the time of such possession.5 

5.  In dicta, the Bruen Court stated that “nothing in our analysis 
should be interpreted to suggest the unconstitutionality of the 43 
States’ ‘shall-issue’ licensing regimes, under which a general desire 
for self-defense is sufficient to obtain a permit.” 597 U.S. at 38 n.9 
(cleaned up). The Court explained that “[b]ecause these licensing 
regimes do not require applicants to show an atypical need for 
armed self-defense, they do not necessarily prevent ‘law-abiding, 
responsible citizens’ from exercising their Second Amendment right 
to public carry.” Id. (quoting Heller, 554 U.S. at 635). Instead, these 
“regimes, which often require applicants to undergo a background 
check or pass a firearms safety course, are designed to ensure 
only that those bearing arms in the jurisdiction are, in fact, ‘law-
abiding, responsible citizens.’” Id. To the extent this Bruen dicta 
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But see United States v. Hunt, 123 F.4th 697, 705-06 (4th 
Cir. 2024) (interpreting Heller to “instruct[] that the 
‘pre-existing right’ ‘codified’ in the Second Amendment 
protects firearms possession by the law-abiding, not by 
felons”) (quoting Heller, 554 U.S. at 592).

Here, there was no judicial finding, nor did Mr. Fooks 
admit, that he stole the firearms in question. The State 
did not require Mr. Fooks to plead guilty to the theft 
charge, or to admit to facts that would substantiate a 
theft allegation, in order to secure the State’s agreement 
to a conditional guilty plea. Thus, I cannot conclude on 
the record as it exists before us that Mr. Fooks was not 
law-abiding in the moment he possessed the firearms.6

can be read to suggest that a “law-abiding” citizen is not someone 
whose background check would reveal a prior felony conviction, 
that suggestion is inconsistent with Heller’s broad definition of “the 
people” as including all in the national community.

6.  Justice Watts concludes from the circumstances of Mr. 
Fooks’s guilty plea that Mr. Fooks stole the firearms in question. See 
Concurring Op. of Watts, J., at 15-18. Given the fundamental nature 
of the Second Amendment right, where the State contends that a 
citizen’s possession of a firearm is not protected under the Second 
Amendment because the citizen was not law-abiding in the moment 
of possession, and the citizen disputes that contention, the State 
must prove the disputed point. Here, that would have entailed that 
the State prove Mr. Fooks possessed the firearms for an unlawful 
purpose or, as Justice Watts concludes, that he “stole or possessed 
[the firearms] as stolen property[.]” Concurring Op. of Watts, J., at 15. 
The State did not attempt to prove that Mr. Fooks stole the firearms 
he pled guilty to possessing. Nor does Mr. Fooks’s agreement to pay 
restitution to Marilyn Murray-Artis or the trial court’s order that 
Mr. Fooks pay restitution to Ms. Murray-Artis prove that Mr. Fooks 
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In sum, Mr. Fooks is part of the national community 
and therefore is part of “the people” afforded Second 
Amendment protections.

B.	 To Keep and Bear

The conduct to which Mr. Fooks pled guilty was 
“possess[ing] a regulated firearm” after having been 
convicted of a disqualifying criminal offense. PS § 5-133(b)
(2). The stipulated facts at the guilty plea hearing revealed 
that Mr. Fooks “was in possession of” two handguns on 
separate dates. As discussed above, there was no finding 
or admission that Mr. Fooks stole the handguns or that 
he possessed them for an unlawful purpose.

Possession of a firearm for lawful purposes is conduct 
that is protected by the Second Amendment. See, e.g., 
McDonald, 561 U.S. at 780 (explaining that the “central 
holding in Heller” is “that the Second Amendment 
protects a personal right to keep and bear arms for 
lawful purposes, most notably for self-defense within the 
home”); Range, 124 F.4th at 228 (possessing a rifle to 
hunt and a shotgun to defend oneself at home “tracks the 
constitutional right as defined by Heller”).

-----

stole the firearms. Cf. Sullivan v. Louisiana, 508 U.S. 275, 280, 
113 S. Ct. 2078, 124 L. Ed. 2d 182 (1993) (“The Sixth Amendment 
requires more than appellate speculation about a hypothetical jury’s 
action, or else directed verdicts for the State would be sustainable 
on appeal; it requires an actual jury finding of guilty.”).
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Because the plain text of the Second Amendment 
covers Mr. Fooks’s conduct, I will analyze below whether 
application of PS § 5-133(b)(2) to Mr. Fooks is consistent 
with the Nation’s historical tradition of firearm regulation. 
But first I will address the Majority’s reliance on the 
“presumptively lawful” dicta in Heller.

IV

In Heller, after conducting an exhaustive analysis 
leading to the holding that the Second Amendment 
guarantees the individual right to keep and bear arms, 
the Court observed that “[l]ike most rights, the right 
secured by the Second Amendment is not unlimited.” 
Heller, 554 U.S. at 626. The Court went on to say that 
“nothing in [its] opinion should be taken to cast doubt on 
longstanding prohibitions on the possession of firearms 
by felons” and several other types of firearm regulations. 
Id. at 626-27. In a footnote, the Court added: “We identify 
these presumptively lawful regulatory measures only as 
examples; our list does not purport to be exhaustive.” Id. 
at 627 n.26. The Court reiterated part of the Heller dicta 
in McDonald. 561 U.S. at 786.

As the Majority explains, in Bruen, a majority of the 
Justices in concurring or dissenting opinions explicitly 
or implicitly expressed their agreement with the idea 
that felon disqualification statutes are “presumptively 
lawful.” See Maj. Op. at 36-38. And, in Rahimi, the 
Court cited Heller’s “presumptively lawful” language 
favorably. Rahimi, 602 U.S. at 699 (noting that Heller did 
not “establish[] a categorical rule that the Constitution 
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prohibits regulations that forbid firearm possession in the 
home[,]” but rather “stated that many such prohibitions, 
like those on the possession of firearms by ‘felons and the 
mentally ill,’ are ‘presumptively lawful’”) (quoting Heller, 
554 U.S. at 626, 627 n.26).

The dicta concerning the presumptive lawfulness of 
“longstanding” firearms regulations has been the subject 
of controversy and debate since its debut in Heller. See 
David B. Kopel & Joseph G.S. Greenlee, The Federal 
Circuits’ Second Amendment Doctrines, 61 St. Louis 
U. L.J. 193, 214-28 (2017) (discussing various circuits’ 
difficulties in conceptualizing the phrase); see also United 
States v. Booker, 644 F.3d 12, 23 (1st Cir. 2011) (“The full 
significance of these pronouncements is far from self-
evident.”); United States v. Skoien, 614 F.3d 638, 640 (7th 
Cir. 2010) (en banc) (“We do not think it profitable to parse 
these passages of Heller as if they contained an answer 
to the question whether [18 U.S.C.] § 922(g)(9) is valid.... 
What other entitlements the Second Amendment creates, 
and what regulations legislatures may establish, were left 
open. The opinion is not a comprehensive code; it is just 
an explanation for the Court’s disposition.”).

The Majority recognizes the possibility that the 
various references to certain statutes (including felon 
disqualification statutes) as “presumptively lawful” 
represented an attempt by the Court and various Justices 
to allay concerns that the Court’s “rulings in Heller, 
McDonald, and Bruen spelled the end of all firearms 
regulations.” Maj. Op. at 36; see also Binderup v. Att’y 
Gen., 836 F.3d 336, 360 n.6 (3d Cir. 2016) (Hardiman, 
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J., concurring) (agreeing with the view that “the Heller 
Court included this ‘presumptively lawful’ language to 
provide some assurance that its decision did not provide a 
basis for future litigants to upend any and all restrictions 
on the right to bear arms”) (cleaned up). However, the 
Majority rejects that approach, and instead interprets the 
“presumptively lawful” language in Heller to mean that 
the Supreme Court has identified felon disqualification 
statutes and the other referenced regulatory measures 
as being “generally consistent with the right to keep and 
bear arms codified in the Second Amendment.” Maj. Op. 
at 38. According to the Majority, the word “presumptively” 
in the phrase “presumptively lawful,” as used in Heller, is 
“simply an acknowledgment that regulations that deviate 
from the generally accepted contours of the categories 
such that they do not operate in the same way remain 
subject to an ‘as-applied challenge’ on that basis.” Maj. 
Op. at 38 (citing Bruen, 579 U.S. at 80 (Kavanaugh, J., 
concurring)).

The Majority’s reliance on Justice Kavanaugh’s 
concurring opinion in Bruen as support for its interpretation 
of “presumptively” is misplaced. In discussing as-applied 
challenges to firearms regulations, Justice Kavanaugh 
was not referring to felon disqualification statutes or other 
regulations that categorically prohibit certain persons 
or groups of persons from possessing firearms. Rather, 
Justice Kavanaugh was referring in the cited passage 
to licensing statutes such as the one at issue in Bruen. 
See Bruen, 597 U.S. at 80 (Kavanaugh, J., concurring) 
(contrasting New York’s may-issue licensing statute that 
provided “open-ended discretion to licensing officials” 



Appendix A

124a

and that required a “showing of some special need apart 
from self-defense,” with “objective shall-issue licensing 
regimes,” and explaining that, although shall-issue 
provisions are constitutionally permissible, such a licensing 
regime is “subject of course to an as-applied challenge if 
[it] does not operate ... in practice” as a shall-issue regime). 
It is easy to imagine a licensing regime operating on 
paper as a “shall-issue” system, but an inordinate delay 
in processing a required background check resulting 
in an impermissible burden on an applicant’s Second 
Amendment right that could be the subject of an as-
applied challenge. Indeed, the Bruen Majority made this 
very point. See id. at 38 n.9 (“[B]ecause any permitting 
scheme can be put toward abusive ends, we do not rule 
out constitutional challenges to shall-issue regimes where, 
for example, lengthy wait times in processing license 
applications or exorbitant fees deny ordinary citizens 
their right to public carry.”). However, I find it difficult to 
imagine how, based on the Majority’s analysis and holding 
in this case, a felon (or felon-equivalent7) disqualification 
statute would ever be the subject of a successful Second 
Amendment as-applied challenge. On the Majority’s 
reasoning, once a legislature provides a maximum penalty 
of at least one year of imprisonment for a particular crime, 
the legislature may make a conviction for that offense the 
predicate for permanent firearms disqualification.8

7.  I agree with the Majority that, for the purpose of deciding 
this case, it is immaterial that Mr. Fooks’s purportedly disqualifying 
conviction is for an offense that is not classified under Maryland law 
as a felony. See Maj. Op. at 32-35.

8.  It is not clear what the Majority means by “the generally 
accepted contours” of regulations that disqualify categories 
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of people such as felons. Maj. Op. at 38. Regardless, under the 
Majority’s analysis, there is no need for a legislature to stray from 
the “generally accepted contours” of felon (and/or felon-equivalent) 
disqualification statutes — whatever those contours may be — in 
order to permanently disarm someone who has been convicted of 
any criminal offense the legislature wishes to make the basis for 
disqualification, no matter how minor. That is because the Majority 
concludes there is a historical tradition that allows a legislature “to 
disqualify categories of people from possessing firearms to address a 
danger of misuse by those who deviated from legal norms, not merely 
to address a person’s demonstrated propensity for violence.” Maj. 
Op. at 47 (quoting Jackson v. United States, 110 F.4th 1120, 1127 
(8th Cir. 2024)). The Majority’s suggestion that a decision by the 
General Assembly to make jaywalking and speeding predicates for 
permanent firearm disqualification would run afoul of the Second 
Amendment, see Maj. Op. at 38-39 n.20, is inconsistent with its own 
historical analysis. See Maj. Op. at 51 n.35 (in discussing “the dividing 
line between when an offense is and is not serious enough to warrant 
disqualification,” stating that “[t]he answer ... is the distinguishing 
criterion drawn in those ‘longstanding prohibitions on the possession 
of firearms ... by felons’ repeatedly referenced by the Supreme 
Court, ... which is whether the offenses have been deemed serious 
enough to warrant punishment by a lengthy period of incarceration”) 
(citations omitted). If the General Assembly were to determine that 
jaywalkers and speeders pose a danger of misuse of firearms, under 
the Majority’s reasoning, the General Assembly could add jaywalking 
and speeding to the list of offenses that serve as predicates for 
permanent firearm disqualification. One way to accomplish this 
would be to make the maximum penalty for those offenses more 
than one year of imprisonment and then add those offenses to the 
definition of “disqualifying crimes” in PS § 5-101(g). See PS § 5-133 
(b)(1) (providing that “a person may not possess a regulated firearm 
if the person ... has been convicted of a disqualifying crime”). See 
also pages 62-63 below. The fact that an offense previously has not 
“been deemed serious enough to warrant punishment by a lengthy 
period of incarceration” does not mean a legislature lacks authority 
to increase the maximum penalty for that offense.
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The Majority’s interpretation of “presumptively 
lawful” improperly turns a presumption into a safe harbor. 
The use of “presumptively” to qualify the lawfulness of 
felon disqualification statutes means that the Heller Court 
envisioned that some disqualification statutes actually 
would be invalidated under the Second Amendment, as 
applied to particular felons. See Binderup, 836 F.3d at 
360 n.6 (Hardiman, J., concurring) (rejecting the view 
“that Heller’s incomplete list of ‘presumptively lawful’ 
firearm regulations under any and all circumstances do 
not offend the Second Amendment” and expressing doubt 
that the Court “couched its first definitive characterization 
of the nature of the Second Amendment right so as to 
completely immunize [the federal felon disqualification 
statute] from any constitutional challenge whatsoever. 
Put simply, we take the Supreme Court at its word that 
felon dispossession is ‘presumptively lawful.’”) (emphasis 
added by Judge Hardiman; internal quotation marks and 
citations omitted).

In addition, it is not clear on what basis the Majority believes a 
court would have the authority to rule that a legislatively determined 
maximum penalty of two years for jaywalking and speeding would 
not “constitute an appropriate measure of the perceived seriousness 
of the offenses[,]” Maj. Op. at 38-39 n.20, and therefore hold that 
jaywalking and speeding do not pass muster as predicate offenses 
for permanent firearm disqualification. It is the legislature’s job, 
not this Court’s, to determine what the maximum penalty for a 
criminal offense should be, based on the legislature’s perception of 
its seriousness. It is equally unclear how a court should determine 
whether any particular nonviolent crime is appropriately perceived 
by the legislature to be serious enough to be a predicate offense for 
firearm disqualification. The Majority’s ipse dixit pronouncement 
concerning jaywalking and speeding is of no assistance.
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Moreover, “judicial opinions are not statutes, and 
we don’t dissect them word-by-word as if they were.” 
Kanter, 919 F.3d at 454 (Barrett, J., dissenting); see also 
Skoien, 614 F.3d at 640 (“Judicial opinions must not be 
confused with statutes, and general expressions must be 
read in light of the subject under consideration.”). The 
Majority fails to heed this admonition. For instance, the 
Majority counts the number of times the Heller Court 
referenced its list of “presumptively lawful” regulations 
in its opinion (five times), and states that each time the 
Court described them “as limitations on or exceptions to 
the Second Amendment right, rather than as open issues 
left for future consideration.” Maj. Op. at 9. But repetition 
cannot transform those measures from “presumptively” 
lawful to definitely lawful in every application.

Similarly, the Majority seizes on Heller’s discussion of 
weapons that were “in common use,” noting that the Court 
described the “in common use” restriction as “another 
important limitation on” the Second Amendment, after 
having discussed the “presumptively lawful” regulatory 
measures of which felon disqualification statutes are 
one example. Maj. Op. at 9 (quoting Heller, 554 U.S. at 
627) (emphasis added by the Majority). The Majority 
further emphasizes that the Heller Court described 
these measures as “permissible,” and draws significance 
from the Court’s choice not to qualify them as “possibly” 
permissible. Maj. Op. at 9.

Respectfully, by putting so much stock in the presence 
or absence of words like “another” and “possibly,” the 
Majority undervalues the Second Amendment right. It is 
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not the number of times a word is used in Heller, but rather 
the Second Amendment’s plain text and the Nation’s 
historical tradition of firearm regulation, that governs.

The Majority’s approach is particularly problematic, 
given that the “presumptively lawful” language is dicta. 
Neither Heller, McDonald, Bruen, nor Rahimi involved 
a Second Amendment challenge to a felon disqualification 
statute. See Gonzalez v. United States, 553 U.S. 242, 
256, 128 S. Ct. 1765, 170 L. Ed. 2d 616 (2008) (Scalia, J., 
concurring) (noting that “a formula repeated in dictum 
but never the basis for judgment is not owed stare decisis 
weight”); see also Heller, 554 U.S. at 625 n.25 (“It is 
inconceivable that we would rest our interpretation of the 
basic meaning of any guarantee of the Bill of Rights upon 
... a footnoted dictum in a case where the point was not at 
issue and was not argued.”).

Further, the more time that goes by since Heller, the 
more likely that the unspecified “historical justifications” 
for the “presumptively lawful” regulations to which the 
Heller Court alluded, 554 U.S. at 635, will be viewed by 
some members of the Supreme Court in a different light. 
Only three Justices who were part of the Heller Majority 
(Chief Justice Roberts, Justice Thomas, and Justice Alito) 
remain on the Court. And, as scholars continue to delve 
into the history surrounding the adoption of the Second 
Amendment and publish their findings and theories, 
it seems likely that attorneys and judges will have the 
benefit of additional historical information that was 
not considered by the Heller Court. See, e.g., Jonathan 
D. Martin, Historians at the Gate: Accommodating 
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Expert Historical Testimony in Federal Courts, 78 
N.Y. Univ. L. Rev. 1518, 1535 (2003) (explaining that 
“historical arguments are rarely categorical” and that 
“[h]istorical explanations accentuate rather than smooth 
over complexity, working their way toward ever more 
subtle, often ambiguous, interpretations of the available 
evidence”).

For all these reasons, it is far from a foregone 
conclusion that a majority of today’s Supreme Court 
would conclude that all felony (and felony-equivalent) 
disqualification statutes, in all of their applications, are 
consistent with the Nation’s historical tradition of firearm 
regulation. In my view, the Majority overreads Heller’s 
“presumptively lawful” dicta in the same way that courts 
misunderstood Heller ’s passing comment concerning 
tiers of scrutiny, leading them (erroneously, it turned 
out) to apply means-end scrutiny when analyzing Second 
Amendment challenges. With these caveats in mind, I 
turn now to the second prong of the Bruen-Rahimi test.

V

A.	 Historical Tradition

In trying to appreciate the founders’ understanding 
of the Second Amendment (including its limitations) and 
in trying to comprehend what members of the public at 
that time understood about the meaning of the Second 
Amendment, we look to history. Below I summarize the 
English common law foundations of firearm regulations 
in America. I next address the early American colonies’ 
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treatment of firearms and firearm regulations, the 
importance of arms and disarmament during the 
Revolutionary War, and the context surrounding the 
drafting of the Second Amendment. I also discuss the 
treatment of criminals during the founding era.

1.	 English Foundations

“As Justice Harlan wrote, the ‘liberty of the individual’ 
in America was secured with ‘regard to what history 
teaches are the traditions from which it developed as 
well as the traditions from which it broke.’” Joseph G.S. 
Greenlee, The Historical Justification for Prohibiting 
Dangerous Persons from Possessing Arms, 20 Wyo. L. 
Rev. 257-58 & n.42 (2020) (“Greenlee”) (quoting Poe v. 
Ullman, 367 U.S. 497, 542, 81 S. Ct. 1752, 6 L. Ed. 2d 989 
(1961) (Harlan, J., dissenting)). Thus, it is important to look 
back to this nation’s English common law roots to isolate 
those traditions that the founders adopted and those 
traditions from which they broke away. See United States 
v. Williams, 113 F.4th 637, 650 (6th Cir. 2024) (“Because 
the Second Amendment codified a pre-existing right, we 
must begin our journey in pre-Founding England.”); Priya 
Satia, Who Had Guns in Eighteenth-Century Britain?, in 
A Right to Bear Arms?: The Contested Role of History 
in Contemporary Debates on the Second Amendment 37 
(Jennifer Tucker, Barton C. Hacker & Margaret Vining 
eds., Smithsonian Institution Scholarly Press 2019) (“This 
means that in Second Amendment cases, it is important 
to get the history of British gun regulation right.”).

Many scholars of the Second Amendment’s roots point 
first to England’s 1328 Statute of Northampton, which 
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codified a common law crime of riding or going about 
armed with dangerous weapons in the streets. Joseph 
Blocher & Darrell A.H. Miller, The Positive Second 
Amendment 15 (Cambridge Univ. Press 2018) (“Blocher 
& Miller”) (explaining that the practice of “riding or 
going armed, with dangerous or unusual weapons” was 
traditionally treated under English common law as “a 
crime against the public peace, by terrifying the good 
people of the land” (quoting Blackstone at 149)); see also 
State v. Huntly, 25 N.C. 418, 420-21 (1843) (Statute of 
Northampton “was made in affirmance of the common 
law”). The Tudor Monarchs “added to this ancient 
prohibition, concerned as they were with new lethal (and 
concealable) technology.” Blocher & Miller at 15.

Amid social and political strife in England and 
ongoing tensions between Catholics and Protestants, 
disarmament became a tool for suppressing rebellion. 
Throughout England, Catholics “were excluded from the 
right to arms because they were considered potentially 
disloyal and seditious, especially in light of the frequent 
efforts of the Pope and of the Catholic monarchs in 
France and Spain to overthrow the English Anglican 
kings.” Nicholas J. Johnson, et al., Firearms Law and 
the Second Amendment: Regulation, Rights and Policy 
139 (3d ed. 2022) (“Johnson”). For instance, in 1610, after 
numerous failed assassination attempts by Catholic 
sympathizers, King James I “ordered the seizure of 
any ‘Armour, Gunpowder, and Munition’ from ‘Popish 
Recusants.’” Greenlee at 258 (quoting 1 Stuart Royal 
Proclamations: Royal Proclamations of King James I 
1603-1625, 247-48 (June 2, 1610) (James F. Larkin & Paul 
I. Hughes eds., 1973)). The regulations became more 
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restrictive under Charles II, particularly in terms of the 
breadth of individuals who were disarmed. “It was not 
only Catholics that concerned the king. In 1660, the lords 
lieutenant were issued instructions for all ‘disaffected 
persons [to be] watched and not allowed to assemble, 
and their arms seized.’” Id. at 259 (quoting 1 Calendar 
of State Papers, Domestic Series, of the Reign of 
Charles II, 1660-1661, at 150 (1860)). Charles II viewed 
the poor as “disaffected,” and they too were the subject 
of disarmament laws. Perhaps the most notorious such 
provision was the 1670 Game Act, which “deprived the 
great majority of the community of all legal right to have 
firearms.” Blocher & Miller at 17 (quoting Joyce Lee 
Malcolm, To Keep and Bear Arms 65 (1994) (“Malcolm”) 
(internal quotation marks omitted)).9

After the last Catholic English Monarch, James II, 
came to power in 1685, Protestants became the targets 
of disarmament efforts. Most famously, Sir James Knight 
was prosecuted in 1686 under the Statute of Northampton 
for having ridden through the streets of Bristol, armed 
with a sword and a gun, before entering an Anglican 
church. Id. at 14-15.

The disarmament of law-abiding citizens was “[h]igh  
on [the] agenda of outrages suffered” under James II.  

9.  Another law in this vein was the Black Act, passed 50 years 
later “nominally to prosecute poachers,” but which was “actually 
designed to restrict the lower classes’ ability to bear arms.” Blocher 
& Miller at 17 (citing E. P. Thompson, Whigs and Hunters: The 
Origin of the Black Act (1975) and Malcolm at 64-71 (describing 
the Black Act as “draconian” and “repressive”)).
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Joyce Lee Malcolm, The Role of the Militia in the 
Development of the Englishman’s Right to be Armed — 
Clarifying the Legacy, 5 J. Firearms & Pub. Pol’y 139, 
144 (1993). When Protestants William III and Mary II 
replaced James II and ascended the throne after the 
Glorious Revolution of 1689, they promised to respect 
the rights of Englishmen and created the English Bill of 
Rights. Blocher & Miller at 18-19. This was an important 
precursor of the American Bill of Rights. See Heller, 554 
U.S. at 593 (observing that the English Bill of Rights 
“has long been understood to be the predecessor to our 
Second Amendment”). The English Bill of Rights stated: 
“Subjects which are Protestants may have Arms for the 
Defence suitable to their Conditions and as allowed by 
law.” Blocher & Miller at 19 (quoting 1 W & M, c. 2 § 7, 
in 3 Eng. Stat. at Large 441 (1689)).

With Protestant monarchs in control, Catholics were 
again disarmed. In the first year of William and Mary’s 
reign, a statute was enacted forbidding those who refused 
to declare themselves non-Catholic to “have or keepe in 
his House or elsewhere ... any Arms Weapons Gunpowder 
or Ammunition”; however, an exception allowed a Catholic 
to possess arms “for the defence of his House or person” 
with permission from the justice of the peace. See Greenlee 
at 260 (quoting 1 William & Mary ch. 15 (1688)); Johnson 
at 140.

William III called in 1699 for the disarming of “great 
numbers of papists and other disaffected persons, who 
disown his Majesty’s government.” Greenlee at 260 
(quoting 5 Calendar of State Papers, Domestic Series, 
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of the Reign of William III, 1699-1700, at 79-80 (1937)). 
In 1701, William “‘charge[d] all lieutenants and deputy-
lieutenants, within the several counties of [England] and 
Wales, that they cause search to be made for arms in the 
possession of any persons whom they judge dangerous.’” 
Id. (quoting 6 Calendar of State Papers: Domestic 
Series, of the Reign of William III, 1700-1702, at 234 
(1937)).

In 1715, “frequent rebellions and insurrections ... 
by the popish inhabitants” gave Great Britain “reason 
to apprehend, that the main body of papists ... may 
hereafter again endeavor to disturb the publick peace and 
tranquility.” Id. (quoting 2 George I, ch. 9 (1715)). Thus, 
when adherents of James II revolted in 1715, “Parliament 
responded by forbidding many of those involved ‘to have in 
his or their Custody, use or bear Broad Sword, or Target, 
Poynard, Whingar, or Durk, Side-pistol, or Side-pistols, 
or Gun, or any other warlike Weapons’ in various places 
beyond the home.’” Id. at 261 (quoting 1 George I, stat. 2, 
ch. 54 (1715)). Similar or supplemental acts were passed in 
1724, 1746, and 1748. Id. (citing 11 George I, ch. 26 (1724), 
19 George II, ch. 39 (1746), and 21 George II, ch. 34 (1748)). 
The 1746 Disarmament Act stated that the goal was to 
“prevent[] Rebellion and traiterous Attempts in Time to 
come, and the other Mischiefs arising from the Profession 
or Use of Arms, by lawless, wicked, and disaffected 
Persons.” Id. (quoting 19 George II, ch. 39 (1746)).

This summary of the English practices regarding 
firearm regulations demonstrates that English rulers had 
no hesitation to disarm those they considered dangerous. 
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“While the ‘dangerous’ group changed depending on who 
was in charge of government, the purpose of disarmament 
laws was usually to preclude armed insurrections.” Id. 
at 259. Although there were instances of the poor being 
disarmed in the course of English history, particularly 
through game laws, those measures were controversial 
and over time became largely unenforced outside of the 
hunting context. See Johnson at 140-42.

2.	 Firearms in the American Colonies

Meanwhile, across the Atlantic, guns quickly became 
an essential part of early colonial life. See Lee Kennett 
& James Laverne Anderson, The Gun in America: 
The Origins of a National Dilemma 34-65 (Greenwood 
Press 1975) (“Kennett & Anderson”); Johnson at 173-
76 (describing arms rights in colonial charters). “Arms 
were essential to secure food, and of equal importance in 
providing security.” Kennett & Anderson at 43. There 
was an “omnipresent fear, real and imagined, of the 
American Indian [that] compelled the colonists to maintain 
a constant guard over their homes and businesses. The 
carrying of a firearm became commonplace.” Id.

In the first company in Virginia, approximately half 
of the 105 colonists were “gentlemen” with the right to 
possess firearms, but that concept was quickly discarded 
because there were not enough men to perform all the 
necessary tasks to establish the new colony. Within four 
years of arrival, Virginia’s government armed every 
man. Id. at 45. Thus, a “settler became both a worker 
and a soldier.” Id. In Massachusetts, this “new concept 
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of civic responsibility,” id., also took hold. In 1631, the 
Massachusetts Court of Assistants ordered that every 
town enroll all men (except ministers and magistrates) in 
the militia; the men were to supply their own arms. Id. at 
45-46. One year later, “all men were required to possess 
a firearm and those who did not were to be hired out as 
servants.” Id. at 46. As additional colonies were founded, 
they similarly mandated arms possession. See Johnson at 
173-87. For example, a Connecticut law of 1650 ordered  
“[t]hat all persons that are above the age of sixteene 
yeares, except magistrates and church officers, shall beare 
arms ...; and every male person within this jurisdiction, 
above the said age, shall have in continuall readines, a 
good muskitt or other gunn, fit for service[.]” Id. at 181 
(quoting Code of 1650, Being a Compilation of the Earliest 
Laws and Orders of the General Court of Connecticut 
72-73 (Silus Andrus ed., 1822)). Eight colonies “required 
arms carrying in routine circumstances, such as farming, 
church, public assemblies, or journeys.” Id. at 189.

As was the case in early Massachusetts, militiamen 
in eighteenth century colonial America were required 
to supply their own arms. Id. at 177. For example, New 
Hampshire’s militia act of 1718, which required males 
between ages 16 and 60 to be part of the militia, mandated 
that each enlistee possess “a well fixed musket” with 
a barrel at least three feet long. See id. at 181. The 
arms mandate applied not just to men, but also to every 
“Householder,” such as an unmarried woman who lived 
alone. Id. The New Hampshire statute “reflected a 
common American practice. Whenever a small town was 
attacked, everybody who was able would fight as needed, 
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including women, children, and the elderly.” Id. at 181-82 
(citing Steven C. Eames, Rustic Warriors: Warfare and 
the Provincial Soldiers on the New England Frontier, 
1689-1748, at 28-29 (2011)).

Notably, several colonies required that firearms be 
provided to indentured servants who completed their 
service as part of their “freedom dues.” Id. at 192. 
For example, a 1699 Maryland statute required that 
discharged male servants receive “[o]ne Gun of Twenty 
Shillings Price, not above Four Foot by the barrel, nor 
less than Three and a Half[.]” Id. (citing 22 Archives 
of Maryland 548 (William Hand Browne ed., 1902)). 
Virginia’s freedom dues statute described the custom as 
“good and laudable” and provided that freed male servants 
must be paid “ten bushels of indian corn, thirty shillings in 
money, ... and one well fixed musket or fuzee, of the value of 
twenty shillings, at least[.]” William Waller Hening, The 
Statutes at Large: Being a Collection of all the Laws 
of Virginia from the First Session of the Legislature, 
in the Year 1619, at 451 (R. & W. & G. Bartow 1823). Some 
of the individuals who immigrated to America under these 
conditions were transported criminals. Johnson at 192. I 
am aware of no colonial freedom dues law that contained 
an exception to providing firearms to former criminals 
upon the completion of their terms of service.

The American colonies “never experienced the 
pervasive attempts to disarm almost all the free 
population that took place in England during the 
seventeenth century under the Stuart kings.” Id. at 197. 
That may have been due to the exigencies of colonial 
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life, as well as to the fear that Native Americans might 
attack colonial towns and settlements. Nevertheless, the 
colonies imposed some restrictions on the possession 
and use of firearms. Some colonies adopted the content 
of the Statute of Northampton and, as discussed above, 
enacted “going armed” laws. See Blocher & Miller at 20 
(citing laws in Massachusetts, Virginia, North Carolina); 
State v. Dawson, 272 N.C. 535, 159 S.E.2d 1, 6-7 (N.C. 
1968) (describing common law offense of “going armed 
with unusual and dangerous weapons to the terror of the 
people” and citing the Statute of Northampton and Rex 
v. Knight). Also as discussed above, surety laws provided 
governments with the ability to regulate conduct by 
individuals who were considered potentially dangerous. 
Other gun regulations during the colonial era included 
laws concerning the storage of firearms and ammunition, 
as well as safe storage of gunpowder. See Blocher & 
Miller at 20 (citing Massachusetts law that “forbade 
the residents of Boston to ‘take into’ or ‘receive into’ 
‘any Dwelling-House, Stable, Barn, Out-house, Store, 
Ware-house, Shop or other Building’ loaded firearms, 
and permitted the seizure of any loaded firearms that 
‘shall be found’ there”); Heller, 554 U.S. at 631 (citing the 
Massachusetts law).

On occasion, religious or political dissidents, or 
persons suspected of disloyalty, were disarmed in the 
colonies, as was occurring in England. Blocher & Miller 
at 20. For instance, in 1756, Pennsylvania confiscated 
“papist” arms in order to distribute them to the militia. 
5 The Statutes at Large of Pennsylvania from 1682 
to 1801, at 627 (Ray ed., 1898). Virginia also disarmed 
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those who refused to take a loyalty oath. Johnson at 
198. As the Majority explains, the colonies frequently 
prohibited African Americans and Native Americans 
from possessing firearms, see Maj. Op. at 42-44 & n.27, 
or at least placed severe restrictions on their ability to 
carry firearms. See Johnson at 194-95; Saul Cornell, A 
Well-Regulated Militia: The Founding Fathers and 
the Origins of Gun Control in America 28-29 (Oxford 
U. Press 2006) (“Cornell”).

3.	 The Revolutionary War

“By the mid-1770s, tensions between the colonies and 
the Crown had boiled over to the point that royal officers 
sought to disarm the colonists.” Blocher & Millerat 
21. The Battle of Lexington and Concord occurred after 
a group of nearly 700 British soldiers set out to seize 
munitions at Concord. News of this plan leaked and 
“Paul Revere ... beg[a]n his famous ride.” Id. When the 
British arrived in Lexington the following morning, they 
were greeted by armed colonists and “the first shots of 
the Revolution were fired.” Id.; see also David B. Kopel, 
How the British Gun Control Program Precipitated 
the American Revolution, 6 Charleston L. Rev. 283, 
285 (2012) (describing British disarmament efforts that 
contributed to the American Revolution: “the 1774 import 
ban on firearms and gun powder; the 1774-1775 confiscation 
of firearms and gun powder from individuals and from 
local governments; and the use of violence to effectuate 
the confiscations. It was these events which changed a 
situation of rising political tension into a shooting war.”).
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It would be too much to say that the Revolution was 
caused by British gun control regulations, but it can 
certainly be said that guns were very much a mechanism 
for political might — so much so that they were the subject 
of the first armed dispute of the war. And, of course, access 
to firearms was a prerequisite to the continuation of the 
war for independence and to any hope that the American 
upstarts would be able to defeat the British. See Kennett 
& Anderson at 65 (noting that the Americans’ “ability 
with a rifle was an important asset”); Daniel Boorstin, 
The Americans: The Colonial Experience 351 (1964) 
(quoting a Maryland Anglican minister who wrote in 1775 
to a British correspondent that “[t]he great quantities of 
game, the many kinds, and the great privileges of killing 
making the Americans the best marksmen in the world 
..., one thousand of these riflemen would cut to pieces ten 
thousand of your best troops”).

Thus, it is not surprising that, during the war, the 
Patriots sought to disarm those with British sympathies. 
“The concern was the same — that people opposed to those 
in power would join or support insurrections — but now 
the disaffected persons were those loyal to the British, 
because the Patriots were the ones creating the rules.” 
Greenlee at 263-64; see also Kennett & Anderson at 
63 (observing that “the militia prevented any effective 
counter-revolution from developing”).

Furthermore, while the fighting was ongoing, the 
colonists began to establish new governments. Using the 
English Bill of Rights as a guide, several colonies began 
to create Bills of Rights. For instance, George Mason, a 
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prominent advocate for colonial independence, authored 
the Declaration of Rights of Virginia, which stated:

That a well-regulated Militia, composed of 
the body of the people, trained to arms, is the 
proper, natural, and safe defence of a free State; 
that Standing Armies, in time of peace, should 
be avoided as dangerous to liberty; and that, 
in all cases, the military should be under the 
strict subordination to, and governed by, the 
civil power.

Kennett & Anderson at 67-68 (quoting George Mason, 
Final Draft of the Virginia Declaration of Rights 12 
June 1776, in The Papers of George Mason, Vol. I, at 
288 (Robert A. Rutland ed., Univ. of N.C. Press, 1970)). 
Pennsylvania and Vermont expressly provided individuals 
with the right to bear arms “for the defence of themselves 
and the state.” Pa. Decl. 1776, Art. XIII; Vt. Decl. 1777, 
Art. XV; see generally Peter J. Galie et al., Bills of 
Rights before the Bill of Rights 67 n.78 (Palgrave 
Macmillan 2020). Additionally, the Massachusetts 
Constitution ensured a right “to keep and bear arms for 
the common defence.” Cornell at 23 (emphasis deleted).

Given this history, it stands to reason that firearms 
would be of central importance to the founders, who 
recognized the precariousness of the newly formed nation.

4.	 The Founding

Following the end of the war for independence, 
despite suggestions by Alexander Hamilton and George 
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Washington to continue a small standing army for 
defensive purposes, “the Continental Army was allowed 
to collapse to less than 100 men[,]” and “the state militia 
again became the instrument on which local officials 
relied.” Kennett & Anderson at 69. In addition, the 
Articles of Confederation that governed the new American 
nation gave the Congress very little power to regulate 
domestic affairs and only limited authority to raise 
revenue. Blocher & Miller at 23. One consequence of this 
governmental structure was that “debts to foreign nations 
and Revolutionary War soldiers remained outstanding 
nearly a decade after independence.” Id. “Unpaid for their 
service, yet subject to sometimes-oppressive taxation by 
their own states,” some war veterans “found themselves 
caught in an economic whipsaw.” Id.

This led, in early 1787, to what became known as Shays’ 
Rebellion. Daniel Shays, a Massachusetts farmer who had 
fought for the Continental Army at Lexington, Concord, 
Bunker Hill, and Saratoga, led an armed uprising of 
thousands of men who marched toward the federal armory 
in Springfield, Massachusetts. Id. at 24. Constrained 
by the weakness of the Articles of Confederation, the 
federal government was essentially powerless to stop 
the marchers; however, Boston merchants hired a 
private militia, which managed to disperse Shays and his 
followers. Id. Notably, participants in Shays’ Rebellion 
were required to “deliver up their arms” as part of their 
submission to authorities. However, the disarmament was 
not permanent. The law provided that after three years, 
if the rebels kept the peace and met certain conditions, 
they could receive a pardon and their firearms would be 
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returned to them. See Massachusetts Acts & Laws, Jan. 
Sess. 1787, ch. VI, at 555, 556; Catie Carberry, Miniseries, 
Part II — Disarmament of those Disaffected to the Cause 
of America, Duke Ctr. for Firearms Law (June 26, 2019) 
(discussing this law), available at https://perma.cc/V5BD-
99YT.

Although Shays’ Rebellion resulted in few casualties, 
it “helped solidify the sense that the Articles were 
inadequate, and that a stronger government was needed.” 
Blocher & Miller at 24. The Constitutional Convention 
met for the first time in May 1787 per the directive of the 
Continental Congress “to devise such further provisions as 
shall appear to them necessary to render the constitution 
of the Federal Government adequate to the exigencies of 
the Union.” Id. (quoting 1 John Vile, The Constitutional 
Convention of 1787: A Comprehensive Encyclopedia of 
America’s Founding 20 (2005)).

Importantly, “the very idea of the written Constitution 
was radical at the time, and no provision more so than 
the one authorizing a standing federal army.” Id. (citing 
3 Jonathan Elliot, The Debates in the Several State 
Conventions on the Adoption of the Federal Constitution 
401 (2d ed. 1836)) (including remarks from Governor 
Edmund Randolph of Virginia who believed “[w]ith  
respect to a standing army ... there was not a member in 
the federal Convention, who did not feel indignation at such 
an institution”). As one historian has explained:

The men of the founding generation spent 
an inordinate amount of time debating the 
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respective roles of citizens’ militias and 
professional armies — a discussion which had 
been a major topic of political debate in the 
Anglophone world since the 1690s, when John 
Trenchard and Walter Moyle published An 
Argument, Shewing that a Standing Army [is] 
Inconsistent with a Free Government. Those 
ideas, though never dominant in England itself, 
found a welcoming audience in British North 
America. They were key to complaints about 
British soldiers’ presence in the aftermath of 
the French and Indian War, then ramped up 
after the 1770 Boston Massacre and the fighting 
at Lexington and Concord, and were the source 
of Jefferson’s complaint in the Declaration of 
Independence that England “has kept among 
us, in times of peace, standing armies, without 
the consent of our legislatures.” 

Noah Shusterman, Why Heller is Such Bad History, Duke 
Ctr. for Firearms Law (Oct. 7, 2020), available at https://
perma.cc/AT2L-UCSN.

The “existence of a federal standing army and the 
precarious place of the state militia” were “central 
concerns for ratification opponents, the Anti-Federalists.” 
Blocher & Miller at 25. George Mason, an Anti-
Federalist, feared the “militia may be here destroyed 
by that method which has been practised in other parts 
of the world before; that is, by rendering them useless 
— by disarming them.” The Complete Bill of Rights: 
The Drafts, Debates, Sources, and Origins 286 (Neil H. 
Cogan ed., 2015) (“The Complete Bill of Rights”).
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Indeed, the “fear of standing armies — and therefore, 
the belief in the necessity of a citizens’ militia — remained 
strong in the Revolution’s aftermath. Everyone involved 
in the writing of the Constitution and the Bill of Rights 
considered a large standing army to be an inherent threat 
to liberty.” Shusterman, supra; see also Kennett & 
Anderson at 61 (noting that “[p]amphleteers and orators 
used historical examples to illustrate how despotic rulers 
had used standing, professional armies to subvert the 
liberties of the people”).

The Second Amendment can be viewed as an attempt 
to assuage Anti-Federalists’ fears over the Constitution’s 
inclusion of a Militia Clause.10 Upon the Constitution’s 
ratification in 1788, several states submitted proposals for 
amendments aimed at addressing these fears. Virginia 
proposed, and North Carolina endorsed, the following 
amendment:

That the people have a right to keep and bear 
arms; that a well-regulated militia, composed 
of the body of the people trained to arms, is 
the proper, natural and safe defence of a free 

10.  Article I, Section 8, Clause 15, commonly referred to as the 
Militia Clause, gives Congress the power “[t]o provide for calling forth 
the Militia to execute the Laws of the Union, suppress Insurrections 
and repel Invasions[.]” A straight line seemingly can be drawn from 
Shays’ Rebellion to the Militia Clause. See, e.g., Benjamin Daus, Note, 
The Militia Clauses and the Original War Powers, 11 J. of Nat’l 
Sec. L. & Pol’y 489, 504 (2021) (observing that Shays’ Rebellion, 
and the performance of the militia in quelling it, demonstrated that 
“[a]ny replacement to the Articles [of Confederation] would need to 
take the militia into account”).
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state; that standing armies, in time of peace, 
are dangerous to liberty, and therefore ought 
to be avoided, as far as the circumstances and 
protection of the community will admit; and 
that, in all cases, the military should be under 
strict subordination to, and be governed by, the 
civil power.

Blocher & Miller at 26 (quoting Documents Illustrative 
of the Formation of the Union of the American States, 
H.R. Doc. No. 69-398, at 1036 (1927) (small caps omitted)). 
New York’s proposal was practically identical. Id. at 26-27. 
Maryland’s proposal was concerned, in part, that those 
who were “conscientiously scrupulous of bearing arms” 
might be “compelled personally to serve as a soldier” and 
suggested an amendment that protected conscientious 
objectors. Id. at 27 & n.78.

Two notable proposals concerning firearm ownership 
came from New Hampshire and Pennsylvania. New 
Hampshire proposed: “Congress shall never disarm 
any Citizen unless such as are or have been in Actual 
Rebellion” along with language that mirrored the concern 
over a federal standing army. See Heller, 554 U.S. at 657 & 
n.22 (Stevens, J., dissenting). The Pennsylvania proposal 
stated:

[T]he people have a right to bear arms for the 
defence of themselves and their own state, or 
the United States, or for the purpose of killing 
game; and no law shall be passed for disarming 
the people or any of them, unless for crimes 
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committed, or real danger of public injury from 
individuals; and as standing armies in the time 
of peace are dangerous to liberty, they ought 
not to be kept up; and that the military shall 
be kept under strict subordination to and be 
governed by the civil powers.

Id. at 658 (Stevens, J., dissenting) (quoting Proposition 
7, “Right to Bear Arms,” The Address and Reasons of 
Dissent of the Minority of the Convention of Pennsylvania 
to their Constituents (Dec. 18, 1787)).11

James Madison, as primary draftsman of the 
Constitution and Second Amendment, “could draw upon 
all of this material.” Blocher & Miller at 28. Madison’s 
first draft of what became the Second Amendment pulled 
from Virginia’s, Maryland’s, and New York’s proposals. 
Notably, he did not draw from Pennsylvania’s minority 
proposal that included more explicit limitations for “crimes 
committed.” His first draft was as follows:

The right of the people to keep and bear arms 
shall not be infringed; a well armed, and well 
regulated militia being the best security 
of a free country: but no person religiously 
scrupulous of bearing arms, shall be compelled 
to render military service in person.

11.  This proposal was not adopted by the Pennsylvania 
convention but was later issued as a minority report. See Kanter, 919 
F.3d at 454-56 (Barrett, J., dissenting) (discussing the Pennsylvania 
Minority Report).
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The Complete Bill of Rights at 263. The “religiously 
scrupulous” clause was abandoned after Senate debate; 
one theory is that the founders worried the language 
might be misconstrued to permit a government to “declare 
who are those religiously scrupulous, and prevent them 
from bearing arms.” Blocher & Miller at 28 (citing 
Representative Elbridge Gerry’s concerns during House 
debates, located in 1 Annals of Congress 749-50 (Joseph 
Gales ed., 1834)).

In several respects, the Second Amendment reflects 
an intent to break away from the English common law 
traditions of monarchical rulers disarming political 
dissidents as a tool for despotic control. Indeed, there are 
notable differences between the Second Amendment and 
the English Bill of Rights. The Second Amendment the 
framers agreed upon expressed a stronger affirmative 
right. Compare U.S. Const. amend. II (“[T]he right of the 
people to keep and bear Arms, shall not be infringed....”) 
(emphasis added), with W & M, c. 2 § 7, in 3 Eng. State. at 
Large 441 (1689) (“Subjects which are Protestants may 
have Arms for the Defence suitable to their Conditions 
and as allowed by law.” (emphasis added)). Additionally, 
contrary to the English Bill of Rights, the Second 
Amendment recognized a right that existed within “the 
people” and did not make any categorical exclusions based 
on an individual’s status or religion. In short, the Second 
Amendment represented an expansion of the right to keep 
and bear arms, compared to the corresponding right under 
the English Bill of Rights. And it was adopted against a 
backdrop of concerns about governmental disarmament 
of ordinary Americans — previously by the British in 
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the lead-up to the Revolutionary War, and going forward, 
by the new federal government through control over the 
militia and the prospect of a standing army.

However, Americans at the time of the founding and 
afterwards continued to embrace the British and colonial 
American practices of regulating the possession and use 
of firearms by those who demonstrated that they were 
dangerous, see Rahimi, 602 U.S. at 695-98 (discussing 
surety and going armed laws), and of disarming individuals 
who belonged to groups that were thought to pose a risk 
of insurrection or rebellion. In the post-founding era, the 
groups that were disarmed were racial minorities. See, 
e.g., An Act Concerning Free Negroes and Mulattoes, 
Act of Feb. 4, 1806, LXXXIII, reprinted in A Collection 
of All Such Acts of the General Assembly of Virginia 
(Samuel Pleasants Jr., 1808); see also Maj. Op. at 44 n.27.

5.	 Treatment of Felons and Other Criminals

Under English common law, the concept of a felony 
crime changed over time. Although felonies historically 
had been associated with forfeiture of one’s goods, by the 
time Blackstone wrote his Commentaries on the Laws 
of England in the 1760s, “[t]he idea of felony [was] ... so 
generally connected with that of capital punishment that 
we find it hard to separate them[.]” Will Tress, Unintended 
Collateral Consequences: Defining Felony in the Early 
American Republic, 57 Clev. St. L. Rev. 461, 464 (2009) 
(quoting 4 William Blackstone, Commentaries on the 
Laws of England 97 (Philadelphia, J.B. Lippincott & Co. 
1875)). There were nine traditional felonies under common 
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law: murder, manslaughter, arson, burglary, robbery, 
rape, sodomy, mayhem, and larceny. Id. (citing Francis 
Wharton, Treatise on the Criminal Law of the United 
States 1 (Philadelphia, James Kay, Jun. & Brother 1846)). 
Many more were added in England by statute. Id.

In America, by the early part of the nineteenth 
century, the “ambiguity in the meaning of felony did not go 
unnoticed[.]” Id. at 465. As Nathan Dane, a Massachusetts 
lawyer and legislator, wrote in his 1823 treatise on 
American law: “[T]he word felony, in the process of many 
centuries, has derived so many meanings from so many 
parts of the common law, and so many statutes in England, 
and has got to be used in such a vast number of different 
senses, that it is impossible to know precisely in what sense 
we are to understand this word.” Id. (quoting 6 Nathan 
Dane, Digest of American Law 715 (Boston, Cummings, 
Hilliard & Co. 1823) (“Dane”)).

Although it is difficult to say with certainty what 
Americans at the time of the founding understood 
“felony” to mean, one thing is clear for our purposes: the 
punishments today for nonviolent felonies and felony-
equivalent offenses pale in comparison to the punishment 
that commonly was imposed for at least some felonies 
in colonial America and into the nineteenth century, 
i.e., the death penalty. See Sheherezade C. Malik & D. 
Paul Holdsworth, A Survey of the History of the Death 
Penalty in the United States, 49 U. of Rich. L. Rev. 693, 
695 (2015) (“For better or worse, the death penalty was 
a staple of criminal justice in early America; it was both 
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widely accepted and largely uncontroversial.”).12 Thus, 
to determine whether modern statutes that permanently 
disqualify non-violent felons and felon-equivalents are 
relevantly similar to founding-era regulations, it is 
important to understand what regulations existed, if any, 
during the founding era with respect to disarmament of 
nonviolent criminals after they served their sentences.

There were no such regulations. Convicted criminals 
of the founding era and into the nineteenth century — if 
they were not executed — could repurchase arms (if 
they had even forfeited them at all13) after serving their 
sentences and reentering society. Thus, permanent 
firearms disqualification was not a standard consequence 
for even serious crimes. See Range, 124 F.4th at 231 
(explaining that, in the founding era, even if a felon had 
forfeited a specific weapon used to commit an offense 
(such as poaching), the “felon could acquire arms after 
completing his sentence and reintegrating into society”).

Moreover, founding-era militia laws did not exempt 
those who had been convicted of crimes from service in 
the militia. On May 8, 1792, Congress passed “An Act 
more effectually to provide for the National Defence by 

12.  As the Range Court explained, by the time of the founding, 
“many states were moving away from making felonies — including 
crimes akin to making false statements — punishable by death in 
America.” Range, 124 F.4th at 227. But there is no doubt that, at the 
time of the founding and afterwards, criminals who were convicted of 
what were then considered to be “felonies” were often put to death.

13.  See Dane at 715 (in 1823, observing that “we have many 
felonies, not one punished with forfeiture of estate, and but a very 
few with death”).
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establishing an Uniform Militia throughout the United 
States.” Act of May 8, 1792, ch. 33, 1 Stat. 271 (the “Federal 
Militia Act”). That law provided that “each and every free 
able-bodied white male citizen of the respective states, 
resident therein, who is or shall be of the age of eighteen 
years, and under the age of forty-five years (except as is 
herein after excepted) shall severally and respectively 
be enrolled in the militia by the captain or commanding 
officer of the company, within whose bounds such citizen 
shall reside, and that within twelve months after the 
passing of this act.” Id. § 1. Regarding those “excepted” 
from service, the Federal Militia Act provided:

That the Vice President of the United States; 
the officers judicial and executive of the 
government of the United States; the members 
of both Houses of Congress, and their respective 
officers; all custom-house officers with their 
clerks; all post-officers, and stage drivers, 
who are employed in the care and conveyance 
of the mail of the post-office of the United 
States; all ferrymen employed at any ferry 
on the post road; all inspectors of exports; all 
pilots; all mariners actually employed in the 
sea service of any citizen or merchant within 
the United States; and all persons who now are 
or may hereafter be exempted by the laws of 
the respective states, shall be, and are hereby 
exempted from militia duty, notwithstanding 
their being above the age of eighteen, and under 
the age of forty-five years.

Id. § 2.
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There was no exception in the Federal Militia Act 
for convicted criminals. Nor, as far as I can tell, did the 
states add exemptions to their militia laws for convicted 
criminals. For example, in Maryland, the 1793 militia law 
— in addition to incorporating the mandatory exemptions 
of the Federal Militia Act — exempted “quakers, 
menonists and tunkers, and persons conscientiously 
scrupulous of bearing arms,” as well as ministers of the 
Gospel, from militia service. An Act to Regulate and 
Discipline the Militia of This State, ch. 53, §§ 2 & 11 (1798), 
in Thomas Herty, Digest of the Acts of Maryland (1799) 
(the “Maryland Militia Act”). There was no exemption 
for men who had been convicted of any crimes, let alone 
nonviolent crimes.

The Federal Militia Act directed that every citizen 
enrolled in a state’s militia was required, “within six 
months thereafter,” to “provide himself with,” among 
other things, “a good musket or firelock, ... or with a 
good rifle,” and with ammunition suited for his firearm. 
Federal Militia Act §  1. Maryland incorporated this 
arms requirement into its law and provided fines for 
commissioned officers, non-commissioned officers, and 
privates who appeared for service without being armed 
as directed by the federal law. See Maryland Militia Act 
§ 15.14

14.  Other states similarly did not exempt people previously 
convicted of crimes from serving in the militia or from the 
concomitant requirement to obtain firearms. See, e.g., An Act to 
Regulate the Militia, ch. 25, § 1 (1786), in Samuel and John Loudon, 
Laws of the State of New-York, Passed by the Legislature of Said 
State, at their Ninth Session; An Act for Establishing the Militia 
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As an example of how the militia laws applied to men 
with criminal records, consider the case of Baptis Irvine, 
the editor of the Baltimore Whig. In 1808, Irvine was 
tried for contempt of court for publishing an editorial that 
criticized the judges and juries of the Baltimore County 
Court of Oyer and Terminer.15 Irvine was found guilty 
of contempt, and sentenced to 30 days in prison and to 
pay court costs. Later in 1808, Irvine was convicted of 
printing libel against Edward J. Coale, the Baltimore 
City Register. For that offense, Irvine was fined $200 
plus court costs, and received a 60-day jail sentence. (One 
hundred dollars of the fine was remitted by Governor 
Robert Wright.) Other criminal charges Irvine faced in 
1808 included exhibiting the effigies of John Marshall, 
Chief Justice of the United States Supreme Court, and two 
others, with the purpose of burning them. These charges 
were dropped, but he was found guilty of assault.

These convictions — including Irvine’s conviction 
for contempt of court — did not disqualify Irvine from 

in this State, ch. 36, §§ 1 & 4 (1793), in Peter Brynberg and Samuel 
Andrews, Laws of the State of Delaware; An Act for Forming and 
Regulating the Militia of the Provence of Pennsylvania (1757), in 5 
James T. Mitchell and Henry Flanders, The Statutes at Large 
of Pennsylvania from 1682 to 1801.

15.  The information about Baptis Irvine comes from the 
Archives of Maryland (Biographical Series), available at https://
perma.cc/YW4J-H7NC. One of Irvine’s prosecutors wrote a 
contemporaneous account of his trial for contempt. A.C. Hanson, An 
Accurate Report of the Argument, on a Motion of Attachment, 
against Baptis Irvine, Editor of the Whig, for a Contempt against 
the Court of Oyer and Terminer for Baltimore County (P.K. 
Wagner 1808), available at https://msa.maryland.gov/megafile/msa/
speccol/sc3500/sc3520/013900/013915/html/139 15-0001.html.



Appendix A

155a

possessing firearms. Indeed, Irvine subsequently served 
as a second lieutenant in the Maryland Militia during the 
War of 1812. As discussed, under the Maryland Militia 
Law, Irvine was required to obtain and possess a firearm.

-----

The above historical survey demonstrates that 
there has consistently been a push and pull in our 
Nation’s history to strike a balance between the rights 
of individuals to own and possess firearms and the 
government’s right to restrict conduct that is likely to 
upset the peace or cause harm. It also demonstrates 
that Americans at the founding, fresh off the heels of a 
deadly war to establish independence, possessed a healthy 
skepticism of disarmament laws as possible instruments 
of despotic rule. American governments at the time of 
the founding did not hesitate to disarm those who were 
considered threats to public safety. However, they did 
not permanently disarm individuals who committed 
nonviolent crimes. Indeed, there was no exemption 
from militia service for those who had criminal records. 
And members of militias — with no exception for felons 
or others who had served criminal sentences — were 
required to acquire and keep their own firearms.

B.	 This Case

Mr. Fooks raises both a facial challenge and an as-
applied challenge under the Second Amendment with 
respect to PS §  5-133(b)(2). I agree with the Majority 
that Mr. Fooks’s facial challenge fails. However, contrary 
to the Majority, I would hold that Mr. Fooks’s as-applied 
challenge has merit.
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1.	 PS § 5-133(b)(2) Is Facially Constitutional.

A party who challenges the facial validity of a statute 
must establish that “no set of circumstances exist under 
which the Act would be valid.” Allmond v. Dep’t of Health 
and Mental Hygiene, 448 Md. 592, 615-16, 141 A.3d 57 
(2016) (internal quotation marks and citations omitted). 
Because the plain text of the Second Amendment covers 
Mr. Fooks’s conduct, “[t]he burden ... shifts to the 
government to demonstrate that regulating [Mr. Fooks’s] 
possession of a firearm is ‘consistent with the Nation’s 
historical tradition of firearm regulation.’” United States 
v. Diaz, 116 F.4th 458, 467 (5th Cir. 2024) (quoting Bruen, 
597 U.S. at 24). There is at least one circumstance in which 
application of PS § 5-133(b)(2) would be consistent with 
the Nation’s historical tradition of firearms regulation: 
where a person is disqualified based on a prior sentence 
for the common law offense of affray.

“Affray is the fighting together of two or more persons, 
either by mutual consent or otherwise, in some public 
place, to the terror of the people.” Nottingham v. State, 227 
Md. App. 592, 602, 135 A.3d 541 (2016) (internal quotation 
marks and citation omitted). Thus, for a defendant to 
be convicted of affray, there must be a finding by the 
trier of fact or an admission by the defendant that the 
defendant has engaged in an act of violence, i.e., fighting. 
As discussed above, our Nation’s history shows a tradition 
of regulating the possession of firearms by those who 
have demonstrated that they are dangerous or who are 
perceived to pose a threat to public safety as members of a 
potential rebellion or insurrection. See Williams, 113 F.4th 
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at 657 (historical analysis demonstrates that governments 
“may disarm individuals they believe are dangerous”); 
Range, 124 F.4th at 230 (“Rahimi did bless disarming 
(at least temporarily) physically dangerous people.”); 
Kanter, 919 F.3d at 454 (Barrett, J., dissenting) (historical 
evidence shows “that the legislature may disarm those 
who have demonstrated a proclivity for violence or whose 
possession of guns would otherwise threaten the public 
safety”). To the extent PS §  5-133(b)(2) disqualifies 
someone who has been convicted of affray, it is relevantly 
similar to founding-era laws that disqualified people 
based on demonstrated dangerousness. See Williams, 113 
F.4th at 657-59 (holding that federal felon disqualification 
statute, 18 U.S.C. §  922(g)(1), is facially constitutional 
because in many instances it disqualifies felons who are 
dangerous). For this reason, Mr. Fooks’s facial challenge 
to PS § 5-133(b)(2) fails.

2.	 As Applied to Mr. Fooks, PS §  5-133(b)(2) 
Violates the Second Amendment.

Mr. Fooks’s as-applied challenge to PS § 5-133(b)(2) 
is a different story. The State has not met its burden to 
show that PS § 5-133(b)(2), when applied to disqualify a 
person based on their commission of a nonviolent common 
law crime, is relevantly similar to a founding-era firearms 
regulation.

The Majority points to repugnant founding-era laws 
that disqualified racial minorities from firearms possession 
as reflecting a historical principle that is consistent with 
disqualification of persons based on their convictions 
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for nonviolent felony (and felony-equivalent) offenses. 
See Maj. Op. at 42-44.16 The Majority observes that 
“categorical disarmament of individual members of [the 
disqualified] groups for reasons other than demonstrated 
dangerousness was viewed as consistent with the [Second 
Amendment] right.” Maj. Op. at 42-43. True enough. But 
the Majority then leaps to the conclusion that legislatures 
traditionally possessed authority “to prohibit possession 
of firearms by persons who have demonstrated disrespect 
for legal norms of society.” Maj. Op. at 47-48 (quoting 
United States v. Jackson, 110 F.4th 1120, 1127 (8th Cir. 
2024)). Because someone who commits the offense of 
constructive criminal contempt demonstrates disrespect 
for legal norms of society, the Majority concludes that 
the disqualification of Mr. Fooks under PS §  5-133(b)
(2) is consistent with the Nation’s historical tradition of 
firearm regulation.

In my view, the Majority defines the applicable 
historical principle incorrectly. Although the founding-era 
laws to which the Majority cites disqualified individuals 
who had not demonstrated physical dangerousness (i.e., 
people disqualified on the basis of their race), the concern 
that animated disqualification of these individuals was 
their perceived dangerousness, not their disrespect for 
legal norms of society. These individuals had not shown 
any disrespect for legal norms of society. They had not 
committed any crimes or otherwise done anything that 
was contrary to any legal norms or rules. Yet they were 
disarmed. Why? Because founding-era lawmakers (and 

16.  As the Majority rightly notes, such laws would not stand 
today, as they would violate other constitutional provisions, including 
the Fourteenth Amendment. See Maj. Op. at 42.
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their colonial-era predecessors) were concerned that such 
individuals would band together with other members 
of their groups and collectively use arms to engage in 
acts of violence in the cause of rebellion or insurrection. 
See Range, 124 F.4th at 230 (noting that “colonial laws 
disarmed Loyalists for helping the British army or 
‘bearing arms against’ the Continental Congress,” which 
reasonably caused the colonies to fear “that Loyalists 
might take up arms again”); Kanter, 919 F.3d at 457 
(Barrett, J., dissenting) (explaining that disarmament of 
Catholics was done “‘with the intent of preventing social 
upheavals’ and ‘rebellion’” but “[t]hose ‘willing to swear 
undivided allegiance to the sovereign’ were permitted to 
keep their arms” and that enslaved persons and Native 
Americans were disarmed out of fear that they would use 
guns to revolt or rebel) (quoting Alexander Deconde, Gun 
Violence in America 22-23 (2001)).

Tellingly, the Majority points to no founding-era 
law that disarmed a citizen who violated a legal norm of 
society but was not viewed as a threat to public safety. This 
exposes a gap in the Majority’s analysis: it does not follow 
from the existence of founding-era laws disqualifying 
individuals who had not demonstrated dangerousness 
that their disqualification was due to their having violated 
societal legal norms. The Majority’s error flows from 
its conflation of the two distinct historical traditions 
of firearms regulation discussed above: (1) regulating 
possession and use of firearms by individuals who have 
demonstrated that they are a threat to public safety by 
violating surety and going armed laws; and (2) disarming 
groups of people who are perceived to pose a threat 
to public safety as members of a potential rebellion or 
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insurrection. The Majority’s effort to mix and match these 
traditions misses the mark.

To illustrate the point, it is helpful to consider 
individuals who historically were disarmed based on 
demonstrated dangerousness through the violation of a 
societal norm: people who were convicted of violating going 
armed laws. At common law, those who violated “going 
armed” laws were punished with “forfeiture of the arms 
... and imprisonment.” Rahimi, 602 U.S. at 697 (quoting 
Blackstone at 149). Those individuals certainly violated a 
legal norm of society by engaging in an armed affray, just 
as those who committed nonviolent crimes (like contempt 
of court) violated legal norms of society. For their violation 
of societal legal norms, nonviolent offenders were eligible 
to receive some of the same punishments as those who 
violated going armed laws, but disarmament was not 
one of them. Compare An Act Forbidding and Punishing 
Affrays, ch. 49, 1786 Va. Acts 35 (Dixon, Holt, Nicholson, 
and Davies) (for violation of going armed law, providing for 
imprisonment of up to one month and “forfeit[ure] of [the 
offender’s] armour to the Commonwealth”), with Judiciary 
Act of 1789, cited in John Fox, The History of Contempt 
of Court 209 (1972) (codifying federal courts’ power to 
punish contempt by fine or imprisonment).17 This suggests 
that those who were convicted of violating going armed 
laws were historically disarmed because they specifically 
had demonstrated that they were dangerous, not because 
they more generally had violated a societal legal norm.

17.  As the Majority observes, an 1801 law gave justices of the 
peace the power to punish contempt committed in their presence 
with whipping, imprisonment, and fines. Maj. Op. at 52 n.36.
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Relatedly, the Majority overlooks the Supreme 
Court’s observation in Bruen that, “when a challenged 
regulation addresses a general societal problem that has 
persisted since the 18th century, the lack of a distinctly 
similar historical regulation addressing that problem 
is relevant evidence that the challenged regulation is 
inconsistent with the Second Amendment.” Bruen, 597 
U.S. at 26. That is precisely the situation here. Section 
5-133(b)(2), as applied to Mr. Fooks, addresses a general 
societal problem that has persisted since the eighteenth 
century. Then, as now, lawmakers had to consider what 
to do about criminals who completed their sentences for 
nonviolent but nevertheless serious crimes (like contempt 
of court) and reentered society. Founding-era lawmakers 
chose not to disarm such citizens. The lack of a founding-
era regulation disarming nonviolent criminals is relevant 
evidence that PS § 5-133(b)(2), as applied to a non-violent 
felon-equivalent like Mr. Fooks, is inconsistent with the 
Second Amendment.

But that is not all. As discussed above, not only did 
founding-era legislatures not disqualify convicted felons 
and other criminals from possessing firearms based on 
their convictions; militia laws required all qualified men 
(with no exemption for those with criminal records) to keep 
and bear firearms individually. This was also consistent 
with the tradition of providing firearms to indentured 
servants — including those with criminal records — when 
they completed their service. And it was consistent with 
colonial-era laws that required citizens to arm themselves, 
again with no exception for those who had committed 
crimes.
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Which brings me back to the hypothetical with which 
I began. At the founding and into the nineteenth century, 
a large percentage of ordinary citizens armed themselves 
for self-defense and to be prepared for militia service. 
See Kennett & Anderson at 71 (“By 1787, the armed 
American male had his firearm firmly clenched in his 
fist.... He arrived at this point in American history buoyed 
by the tradition of arms ownership and use, based on the 
colonial and revolutionary experience.”); see also id. at 
82 (“Laws were still in effect in the nineteenth century 
ordering every able-bodied man to be armed.”). The new 
nation did not have so many citizens that it could afford 
to disarm able-bodied men who had committed nonviolent 
(or even violent) crimes in the event that the militias were 
pressed into service. And, without robust police forces to 
deter burglaries and other acts of crime and aggression, 
founding-era citizens had practical reasons to embrace 
Blackstone’s conception of “[t]he right of self defence [as] 
the first law of nature.” Range, 124 F.4th at 242 (Matey, J., 
concurring) (quoting 1 Blackstone, Commentaries, app. at 
300 (St. George Tucker ed., 1803)). That is why the public 
at the time of the founding would have been shocked at the 
idea that a person like Baptis Irvine — on the basis of his 
nonviolent criminal convictions — would be disqualified 
from keeping and bearing arms for defense of himself and 
his property, while his neighbor would be permitted and 
possibly even required to keep and bear arms.18

18.  Home burglaries were not an infrequent occurrence in 
colonial and founding-era America. This led the citizens of Baltimore 
to organize a volunteer night watch in the 1770s, followed by the 
legislative enactment of a night watch in Baltimore in 1784. See 
Clinton McCabe, History of the Baltimore Police Department 
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In this regard, it is noteworthy that founding-era 
legislatures did strip criminals of other rights. As the 
Majority points out, felons could be stripped of property 
rights and banned from voting. See Maj. Op. at 45-46 & 
nn.30-31. Thus, it is clear that legislatures did view felons 
or criminals as a discrete class, at least for some purposes, 
and placed restrictions on them that did not apply to other 
citizens. To the Majority, this means that founding-era 
legislatures also would have had the authority to enact 
laws disqualifying felons from firearms ownership, had 
they wanted to do so. As I see it, the legislative decision not 
to treat nonviolent criminals differently than other citizens 
in the particular context of firearms ownership sheds light 
on the meaning of the Second Amendment. Moreover, 
as discussed above, forfeiture of one’s firearms as part 
of a larger forfeiture of one’s estate following a felony 
conviction did not preclude a felon from repurchasing 
arms. See Range, 124 F.4th at 231.19

1774-1907, at 16 (1907) (“In 1775 the good citizens of Baltimore 
became alarmed at the constant infractions of the law and the 
disorder that prevailed, particularly after sunset, and steps were 
taken to organize a force of especially delegated individuals who 
were bound to preserve the peace and to take into custody those who 
violated the laws.”); 1784 Md. Laws, ch. 69 (stating in the preamble 
to an Act that established a night watch that “the ordering and 
regulating a watch, and enlightening the streets, lanes and alleys, 
in the night time, in Baltimore-town ... is of very great importance 
for the preservation of the persons and properties of the inhabitants 
thereof, and very necessary to prevent fires, burglaries, and other 
outrages and disorders”).

19.  Moreover, forfeiture of property based on felony convictions 
became increasingly rare in the United States. See note 13 above; see 
also Kanter, 919 F.3d at 459-61 (Barrett, J., dissenting) (explaining 
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Nor do founding-era laws barring felons from voting 
support the Majority’s position. It is true that felons 
historically could be disqualified from voting because 
voting rights “belonged only to virtuous citizens.” Kanter, 
919 F.3d at 462 (Barrett, J., dissenting). But “virtue 
exclusions are associated with civic rights — individual 
rights that require citizens to act in a collective manner 
for distinctly public purposes.” Id. (cleaned up). Before 
Heller, some scholars viewed the right to bear arms as 
such a civic right that could permissibly be subject to a 
virtue exclusion. See id. at 462-63. But Heller “expressly 
rejects the argument that the Second Amendment 
protects a purely civic right[,]” and “squarely holds that 
‘the Second Amendment confer[s] an individual right 
to keep and bear arms[.]’” Id. at 463 (quoting Heller, 554 
U.S. at 595) (emphasis added by Barrett, J.); see also id. 
at 464 (“The Second Amendment confers an individual 
right, intimately connected with the natural right of self-
defense, and not limited to civic participation (i.e., militia 
service).”); Binderup, 836 F.3d at 371 (Hardiman, J., 
concurring) (“[T]his virtuous-citizens-only conception of 
the right to keep and bear arms is closely associated with 
pre-Heller interpretations of the Second Amendment by 
proponents of the ‘sophisticated collective rights model’ 
who rejected the view that the Amendment confers an 
individual right and instead characterized the right as a 
‘civic right[.]’”). The State has failed to show that virtue 
exclusions historically applied to individual rights. “And 
if virtue exclusions don’t apply to individual rights, they 
don’t apply to the Second Amendment.” Kanter, 919 F.3d 
at 463 (Barrett, J., dissenting).

that courts “struggled to determine how — if at all — the old concept 
of civil death applied to felons serving sentences for a term of years”).
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The Majority also points to the availability of the 
death penalty in the founding era for “a long list of 
felonies” as support for the proposition that “felons did 
not historically enjoy the right to keep and bear arms.” 
Maj. Op. at 45, 46. Relatedly, the Majority relies on 
Rahimi’s observation that because “going armed laws 
provided for imprisonment,” Rahimi, 602 U.S. at 699, 
“the lesser restriction of temporary disarmament [in 18 
U.S.C. § 922(g)(8)] must also be permissible.” Maj. Op. 
at 47. According to the Majority, that same reasoning 
applies here; that is, because founding-era legislatures 
made the death penalty an available punishment for many 
felonies, including nonviolent felonies such as forgery, 
those legislatures “thus ‘authorized punishments that 
subsumed disarmament’” for such nonviolent offenses. 
Maj. Op. at 47 (quoting Jackson, 110 F.4th at 1127).

The Majority’s reliance on the availability of the 
death penalty for founding-era felonies is misplaced 
for several reasons. First, many of today’s felony and 
felony-equivalent offenses did not exist at the time of the 
founding or did not carry or typically result in the death 
penalty. Thus, the treatment of founding-era felons tells us 
little about how the framers and public at the time of the 
founding viewed disarmament of nonviolent criminals who 
were not classified as felons. Second, founding-era felons 
who were not executed did “enjoy the right to keep and 
bear arms.” Maj. Op. at 45. As discussed, militia acts did 
not exempt felons from the obligation to obtain firearms. 
Third, as then-Judge Barrett explained in her dissent in 
Kanter, because “a felony conviction and the loss of all 
rights did not necessarily go hand-in-hand,”
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the argument that the severity of punishment 
at the founding implicitly sanctions the blanket 
stripping of rights from all felons, including 
those serving a term of years, is misguided. 
Those who ratified the Second Amendment 
would not have assumed that a free man, 
previously convicted, lived in a society without 
any rights and without the protection of law. 
This is not to say that felons could not lose rights 
under another theory. Indeed, state legislatures 
did explicitly exclude felons from the enjoyment 
of particular rights.20 ... But history confirms 
that the basis for the permanent and pervasive 
loss of all rights cannot be tied generally to one’s 
status as a convicted felon or to the uniform 
severity of punishment that befell the class.

Even if it could be, though, one might reasonably 
ask: “So what?” We wouldn’t draw this inference 
from the severity of founding-era punishment 
in other contexts — for example, we wouldn’t 
say that the state can deprive felons of the right 
to free speech because felons lost that right 
via execution at the time of the founding. The 
obvious point that the dead enjoy no rights does 
not tell us what the founding-era generation 
would have understood about the rights of 
felons who lived, discharged their sentences, 
and returned to society.

20.  Here, Judge Barrett was referring to the virtue-based 
rights to vote and to serve on juries. See Kanter, 919 F.3d at 462-64 
(Barrett, J., dissenting).
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Kanter, 919 F.3d at 461-62 (Barrett, J., dissenting); see 
also Range, 124 F.4th at 231 (“[T]he Founding-era practice 
of punishing some nonviolent crimes with death does not 
suggest that the particular (and distinct) punishment at 
issue here — de facto lifetime disarmament for all felonies 
and felony-equivalent misdemeanors — is rooted in our 
Nation’s history and tradition.”). Fourth, Rahimi’s point 
about imprisonment for going armed violations subsuming 
disarmament of those who were imprisoned is inapposite. 
As the Range Court explained, the Court in Rahimi did not 
“bless[] disarmament as a lesser punishment generally.... 
Instead, it authorized temporary disarmament as a 
sufficient analogue to historic temporary imprisonment 
only to ‘respond to the use of guns to threaten the physical 
safety of others.’” Range, 124 F.4th at 231 (quoting 
Rahimi, 602 U.S. at 699). As discussed above, individuals 
who violated going armed laws historically were subject 
to both imprisonment and disarmament because they had 
misused firearms. The disarmament of forgers who were 
put to death, on the other hand, was entirely incidental 
to their execution.

The Majority also overreads another point from 
Rahimi: the admonition in Justice Barrett’s concurring 
opinion that courts should avoid assuming “that founding-
era legislatures maximally exercised their power to 
regulate,” and thereby improperly adopt “a ‘use it or lose 
it’ view of legislative authority.” See Maj. Op. at 28-29 
& n.12, 44-45 n.28 (quoting Rahimi, 602 U.S. at 739-
40 (Barrett, J., concurring)). Unlike this case, Rahimi 
involved a comparison of a modern regulation and a 
founding-era regulation that both addressed the same 
societal problem: “preventing individuals who threaten 
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physical harm to others from misusing firearms.” Rahimi, 
602 U.S. at 690. The disagreement between the Rahimi 
Majority and Justice Thomas in dissent was whether 
the modern law (18 U.S.C. §  922(g)(8)) was relevantly 
similar to the founding-era regulations (going armed laws 
and surety laws).21 Here, as discussed above, there was 
no founding-era regulation that addressed the societal 
problem PS § 5-122(b)(2) (as applied to Mr. Fooks) targets, 
i.e., disarming individuals based on prior nonviolent 
criminal convictions. And, as discussed, founding-era 
militia laws affirmatively required all able-bodied men to 

21.  Note that the historical principle the Majority identifies as 
applicable here — disarming people who demonstrate disrespect 
for societal legal norms — could also describe what Congress 
accomplished in enacting 18 U.S.C. § 922(g)(8). One of the necessary 
elements for disqualification under § 922(g)(8) is a judicial finding 
that the defendant “represents a credible threat to the physical 
safety of [an] intimate partner or child[.]” 18 U.S.C. § 922(g)(8)(C)
(i). Somone who is found to represent such a credible threat can be 
said to have demonstrated disrespect for a legal norm. Thus, if the 
Supreme Court had thought it appropriate to do so, it could have 
described the “general societal problem” addressed by § 922(g)(8) 
as preventing those who have demonstrated disrespect for societal 
legal norms from possessing firearms. It also could have described 
the going armed and surety laws as reflecting a historical principle 
that authorized legislatures to disarm individuals who demonstrate 
disrespect for legal norms of society. The Supreme Court did not 
describe the relevant principle so broadly. Rather, the Supreme 
Court looked to the specific purpose of the modern regulation, which 
disarmed only those who were found to pose credible threats of 
harm to others, and considered whether founding-era laws showed 
a historical tradition of disarming people who threaten others with 
physical harm.
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obtain firearms.22 Recall Bruen’s guidance that “the lack 
of a distinctly similar historical regulation addressing 
[a general societal] problem is relevant evidence that [a] 
challenged regulation is inconsistent with the Second 
Amendment.” Bruen, 597 U.S. at 26. In light of this 
observation by the Bruen Court, I read Justice Barrett’s 
point about not assuming that founding-era legislatures 
maximally exercised their power to regulate as applying 
only where such legislatures regulated a general societal 
problem to some extent. Founding-era legislatures did 
not regulate the possession of firearms based on an 
individual’s prior commission of a nonviolent crime at all.

Undoubtedly, the Second Amendment allows a 
government to disarm a nonviolent felon or felon-
equivalent for the duration of their jail sentence, i.e., 
temporarily. See Range, 124 F.4th at 249-50 (Phipps, J., 
concurring) (“It is as ancient as it is obvious that a person 
who is imprisoned or otherwise confined does not have 
the right to bear arms for the duration of confinement. 
Similarly, non-confined citizens who are still within the 
criminal justice system through parole or supervised 
release may have their freedoms, including the right to 
bear arms, limited if justified as a penal measure.”). But 

22.  Arguably, this suggests that felon-disqualification laws are 
constitutionally infirm not just as to nonviolent felons, but also as 
applied to violent felons. That suggestion, in my view, is incorrect. 
As discussed above with respect to Mr. Fooks’s facial challenge, 
disarmament of violent criminals is consistent with the Nation’s 
tradition of regulating the possession and use of firearms by those 
who have demonstrated dangerousness, as exemplified by surety 
and going armed laws.
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temporary disqualification is not at issue here. As I have 
endeavored to demonstrate, there is no historical tradition 
of permanent disarmament of nonviolent criminals.

The logical conclusion of the Majority’s historical 
analysis is that the General Assembly may make 
infractions such as jaywalking or exceeding the 
posted speed limit the basis for permanent firearms 
disqualification by increasing the maximum penalty for 
those offenses to imprisonment for more than one year. 
After all, individuals who violate laws against jaywalking 
or speeding (or any other prohibition, no matter how 
minor) can be said to have “demonstrated disrespect 
for legal norms of society” and an “unwillingness to 
follow the law.” Maj. Op. at 48-49.23 Further, under the 
Majority’s reasoning, the Second Amendment does 
not bar a legislature from basing permanent firearms 
disqualification on a conviction for a criminal offense 
that carries a maximum penalty of less than one year of 
imprisonment or on the violation of a statute that only 
carries civil penalties. Like felony and felony-equivalent 
offenses, less serious criminal laws and laws enforceable 

23.  The Majority claims that I create a “strawman” (Maj. Op. 
at 48 n.33) when I point out that, under the Majority’s reasoning, a 
legislature may make the violation of any “societal legal norm” the 
basis for permanent firearm disqualification. To be sure, the General 
Assembly has not made jaywalking or speeding a predicate offense 
for permanent firearm disqualification. But, under the Majority’s 
reasoning, the Second Amendment does not bar the General 
Assembly from doing so. That observation is not a strawman, but 
rather a red flag that highlights a flaw in the Majority’s analysis.
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only through civil penalties establish “legal norms of 
society.”24

My concern is not assuaged by the Majority’s 
description of Mr. Fooks’s predicate conviction as “a 
particularly egregious flouting of legal requirements,” 
which, the Majority says, renders Mr. Fooks’s resulting 
disqualification “well within our Nation’s historical 
regulation of firearms.” Maj. Op. at 51, 53. This begs 
the question: How egregious do the circumstances of 
a person’s prior conduct need to be for disqualification 
based on that conduct to be within the Nation’s historical 
regulation of firearms? Under the Majority’s reasoning, I 
see no way to distinguish Mr. Fooks’s predicate violation 
from any other contempt of court or any other violation 
of a legal norm of society, no matter how minor.

24.  Justice Gould’s concurring opinion distinguishes between 
Congress’s Article I power and a state’s police power “to punish 
criminal conduct with a forfeiture of Second Amendment rights[.]” 
Concurring Op. of Gould, J., at 3. In my view, the incorporation of the 
Second Amendment against the states, see McDonald, 561 U.S. at 
750, means that if a prosecution of Mr. Fooks for violating the federal 
felon disqualification statute, 18 U.S.C. § 922(g)(1), would run afoul of 
the Second Amendment, the same would be true with respect to his 
prosecution under PS § 5-133(b)(2). It is telling that, in his dissent in 
McDonald, Justice Stevens repeatedly criticized what he perceived 
to be the Majority opinion’s undermining of states’ police powers. 
See McDonald, 561 U.S. at 900-01 (Stevens, J., dissenting) (history 
of “intrusive regulation” of firearms by states “is not surprising 
given that the very text of the Second Amendment calls out for 
regulation, and the ability to respond to the social ills associated 
with dangerous weapons goes to the very core of the States’ police 
powers”) (footnote omitted).
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Some might say that permanently disqualifying anyone 
who has committed a violation of any legal norm of society 
is good policy. But “the enshrinement of constitutional 
rights necessarily takes certain policy choices off the 
table.” Heller, 554 U.S. at 636; see also Rahimi, 602 U.S. 
at 740 (Barrett, J., concurring) (cautioning courts “not to 
read a principle at such a high level of generality that it 
waters down” the Second Amendment right); cf. Bruen, 
597 U.S. at 30-31 (recognizing historic regulations of 
firearms in “sensitive places,” but rejecting the State’s 
attempt to expand the category of sensitive places to all 
places of public congregation that are not isolated from 
law enforcement; doing so would define the category of 
sensitive places “far too broadly” and “would in effect 
exempt cities from the Second Amendment and ... 
eviscerate the general right to publicly carry arms for 
self-defense”). The Second Amendment takes permanent 
disqualification of a citizen, based on their prior conviction 
for a nonviolent crime, off the table.

I would hold that when the State seeks to prosecute a 
person for possessing a firearm based on a prior conviction, 
the State meets its burden under Bruen and Rahimi if 
it shows that the predicate conviction was for an offense 
that is violent in nature. Crimes that are violent in nature 
are those that have as an element the use, attempted use, 
or threatened use of force against the person of another.25 

25.  There may be other crimes that are not categorically violent 
but nevertheless can form the basis for firearms disqualification 
without violating the Second Amendment because they carry a 
significant threat of danger. See, e.g., Williams, 113 F.4th at 659-60 
(referring to crimes like drug trafficking which, “while not strictly 
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A categorical, elements-based approach is appropriate 
here because it avoids the problems associated with 
relitigating “past convictions in minitrials conducted 
long after the fact.” Moncrieffe v. Holder, 569 U.S. 184, 
200-01, 133 S. Ct. 1678, 185 L. Ed. 2d 727 (2013). Without 
such a categorical approach, courts (or perhaps juries) 
typically would have to examine documents from the 
underlying prosecution or receive live evidence concerning 
the circumstances of the predicate offense to determine 
whether the defendant committed the offense using 
violent means. For example, where the underlying crime 
is obstruction of justice, there might be a factual dispute 
years later as to whether the defendant threatened to 
kill a witness, or whether the defendant offered to pay 
the witness for her silence. But, because the defendant 
was guilty of obstruction of justice in either event, there 
was no finding at the time of the underlying conviction 
on that point. See Mathis v. United States, 579 U.S. 500, 
512, 136 S. Ct. 2243, 195 L. Ed. 2d 604 (2016) (noting that  
“[s]tatements of ‘non-elemental fact’ in the records of prior 
convictions are prone to error precisely because their 
proof is unnecessary”). A categorical approach thus avoids 
allowing inaccuracies at a plea hearing or elsewhere in 
the underlying case to “come back to haunt the defendant 
many years down the road[.]” Id. It also avoids the time 
and expense of locating and putting on witnesses who may 

crimes against the person, may nonetheless pose a significant threat 
of danger”). I take no position here concerning the constitutionality 
of a prosecution for illegal possession of a firearm based on a prior 
conviction for drug trafficking or a similar offense that does not have 
as an element the use, attempted use, or threatened use of force 
against the person of another.
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(or may not) recall the circumstances of the underlying 
offense.

Mr. Fooks’s predicate conviction is for constructive 
criminal contempt. That offense is not violent in nature. 
It follows that, as applied to Mr. Fooks, PS § 5-133(b)(2) 
violates the Second Amendment. In these circumstances, 
I would order a remand to the circuit court with the 
instruction to allow Mr. Fooks to withdraw his guilty plea 
and, thereafter, to dismiss Counts 4 and 7 of the Criminal 
Information.26

Conclusion

The Second Amendment bars the State from 
prosecuting Mr. Fooks under PS § 5-133(b)(2) based on his 
prior conviction for the nonviolent crime of constructive 
criminal contempt.

Respectfully, I dissent.

26.  As noted above, the State agreed that, if Mr. Fooks were to 
prevail on appeal, it would not seek to revive the theft charge. Had 
the State not made that representation, I would direct that additional 
proceedings consistent with this opinion be conducted on remand.
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Robert Fooks was charged by way of criminal 
information with ten counts of illegal possession of a 
rifle or shotgun, three counts of illegal possession of a 
regulated firearm, and one count of theft. He moved to 
dismiss all firearm-related charges on the ground that 
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they violated his Second Amendment right to bear arms. 
The Circuit Court for Wicomico County denied the motion. 
Mr. Fooks entered a conditional guilty plea to two counts 
of illegal possession of a regulated firearm and reserved 
the right to appeal the denial of his motion to dismiss. On 
appeal, Mr. Fooks argues that the statutory scheme used 
to charge and convict him is facially unconstitutional or 
unconstitutional as applied to him. We disagree and affirm.

I.  BACKGROUND

On January 26, 2021, the State charged Mr. Fooks 
with thirteen counts of unlawfully possessing various 
firearms between November 12, 2018 and July 18, 2020.1 
The criminal information alleged that a 2016 conviction 
of constructive criminal contempt disqualified Mr. Fooks 
from possessing firearms,2 and the charges included 
violations of two provisions of the Public Safety Article 
(“PS”) of the Maryland Code (2003, 2018 Repl. Vol.). 
Section 5-133(b)(2) provides that “a person may not possess 
a regulated firearm if the person . . . has been convicted of 
a violation classified as a common law crime and received 
a term of imprisonment of more than 2 years[.]” Similarly, 

1.  Mr. Fooks was charged with illegally possessing regulated 
firearms, rifles, and shotguns. Title 5 of the Public Safety Article, 
“Firearms,” encompasses both regulated firearms and rifles or 
shotguns. To avoid any confusion, and because it doesn’t alter our 
analysis, we refer to the weapons collectively as “firearms.”

2.  Mr. Fooks asserts that he was convicted of constructive 
criminal contempt in 2017. However, Maryland’s Electronic Courts 
case management system indicates that Mr. Fooks pleaded guilty 
to the constructive criminal contempt charge on October 13, 2016.
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PS § 5-205(b)(2) provides that “[a] person may not possess 
a rifle or shotgun . . . if the person has been convicted of 
a violation classified as a crime under common law and 
received a term of imprisonment of more than 2 years[.]”3

On February 3, 2021 defense counsel filed a motion 
to dismiss, asserting that the firearm-related charges 
infringed on Mr. Fooks’s right to bear arms, as guaranteed 
to him by the Second Amendment of the Constitution of 
the United States. Mr. Fooks argued that PS §§ 5-133(b)
(2) and 5-205(b)(2) were unconstitutional as applied 
to him because “[t]he only reason that Mr. Fooks has 
been disqualified from possessing a firearm is a prior 
constructive criminal contempt conviction” for failure to 
pay child support. He cited a line of Fourth Circuit cases 
(we’ll discuss these in detail later) that apply a two-prong 
test to determine the constitutionality of a disarmament 
law. The defense maintained that the first prong of the test 
requires either (a) the challenger to rebut a presumption 
of lawfulness by proving that the facts of their case are 
different from “ordinary challenges” to felon disarmament 
laws, or (b) if the challenger is disqualified because of 
a common law crime conviction (and not a statutory 
felony), a “historical review to evaluate whether rights, 
as understood in 1791, are burdened by the statute . . . .”

Mr. Fooks argued that he satisfied the first prong 
under either analysis because he was “a law abiding, 
responsible citizen  .  .  .  .” The court could find that PS 

3.  The court sentenced Mr. Fooks to four years and six 
months of imprisonment for the contempt conviction. The record is 
unclear, however, on how long of that sentence he actually served.
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§§  5-133(b)(2) and 5-205(b)(2) were not presumptively 
lawful as applied to him, he said, because a conviction 
for constructive criminal contempt is different from a 
conviction for a violent, serious felony. Alternatively, since 
contempt is considered a common law offense in Maryland, 
the court could engage in a historical review to determine 
that he would not have been excluded from possessing a 
firearm in 1791.

If the court finds that the challenger satisfies the 
first prong, then it proceeds to the second prong and 
determines whether the challenged law passes judicial 
scrutiny. The defense asserted that the State had the 
burden to demonstrate that PS §§ 5-133(b)(2) and 5-205(b)
(2) satisfied intermediate scrutiny, which they defined as 
“a reasonable fit between the challenged regulation and 
a substantial government objective” (cleaned up). And as 
applied to this case, he argued, “there is not even rational 
basis to conclude that disqualifying a person, convicted 
for failing to pay child support, serves the government 
goal of reducing gun violence in any capacity.” Because PS 
§§ 5-133(b)(2) and 5-205(b)(2) failed to satisfy intermediate 
scrutiny, the defense asked the court to dismiss the 
charges against Mr. Fooks.

On March 8, 2021, the State responded. It emphasized 
that “[w]hile the [r]ight to [b]ear [a]rms is a fundamental 
constitutional right, much like other rights, their bounds 
are not endless.” The State recounted a history of PS 
§ 5-133(b)’s precursor and concluded that the statutory 
text “makes it clear that the legislature recognized that 
there would be certain crimes that did not carry felony 



Appendix B

179a

convictions, that still should prohibit an individual from 
possessing a firearm.”

The State argued that Mr. Fooks’s motion “m[et] its 
demise, squarely on the two-pronged framework used in 
analyzing as-applied challenges to firearm prohibitions.” 
The State asserted that the court didn’t need to conduct 
a historical review under the first prong of the test “‘to 
determine whether the conduct at issue was understood to 
be within the scope of the Second Amendment at the time 
of ratification’” (quoting Hamilton v. Pallozzi, 848 F.3d 
614, 624 (4th Cir. 2017)). Rather, the court could instead 
conduct a “streamlined analysis,” by “‘supplant[ing] the 
historical inquiry with the more direct question of whether 
the challenger’s conduct is within the protected Second 
Amendment right of law abiding, responsible, citizens 
to use arms in defense of hearth and home’” (quoting 
Hamilton, 848 F.3d at 624).

Applying this framework, the State disputed that 
Mr. Fooks’s conduct fell “within the protected right of 
law-abiding, responsible citizens to use arms in defense 
of hearth and home,” because although he possessed 
the firearms, he never owned them. Instead, he stole 
the firearms from a relative (hence the theft charge) 
and sold them at a pawn shop. In other words, the State 
asserted that because Mr. Fooks did not have a Second 
Amendment right in someone else’s firearms, his case was 
not different from “ordinary challenges” to disarmament 
laws. Therefore, PS §§ 5-133(b)(2) and 5-205(b)(2) were not 
unconstitutional as applied to Mr. Fooks and were “valid 
regulation[s] to one’s Second Amendment right.”
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The court held a hearing on the motion to dismiss on 
March 17, 2021. The defense asked the court to evaluate the 
challenged statutes using the historical inquiry analysis 
because subsections (b)(2) of both §§ 5-133 and 5-205 had 
never been upheld as valid. Because Maryland lacked case 
law concerning these specific statutory provisions, the 
defense argued, there could be no presumption of validity. 
The court asked whether it could find PS §§ 5-133(b)(2) 
and 5-205(b)(2) presumptively valid based solely on the 
legislature’s determination that people convicted of a 
common law crime who receive a prison term of more 
than two years should be disqualified from possessing 
a firearm. The defense rejected this position, arguing 
that just because a legislature passes a valid law does 
not make it presumptively constitutional. And under the 
historical inquiry approach, Mr. Fooks claimed there was 
no evidence that a criminal contempt conviction would 
have barred him from possessing a firearm in 1791.

Turning to the second prong, Mr. Fooks argued that 
PS §§  5-133(b)(2) and 5-205(b)(2) were “not narrowly 
tailored to serve a significant government interest[,]” and 
that the government’s interest in disqualifying individuals 
convicted of a crime from possessing a firearm “burden[s] 
substantially more conduct than is necessary . .  .  .” Mr. 
Fooks’s conduct of failing to pay child support, he argued, 
fell outside the scope of the government’s interest and thus 
burdened Mr. Fooks more than necessary.

The court took issue w ith defense counsel’s 
characterization of Mr. Fooks’s conviction, asserting 
that “the criminality [was] the contempt of court, not 
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the underlying basis for the contempt of court[.]” It was 
Mr. Fooks’s failure to follow a court order, regardless 
of what that court order specified, that enabled the 
sentencing court to sentence Mr. Fooks to more than 
two years’ incarceration. Defense counsel suggested that 
even considering the “contempt as a whole” didn’t lead to 
the conclusion that Mr. Fooks was a dangerous person. 
Based on the State’s failure to prove that Mr. Fooks was 
a dangerous person and the lack of “historical proof” that 
criminal contempt was meant to be a disqualifying crime 
in 1791, defense counsel contended that PS §§ 5-133(b)(2) 
and 5-205(b)(2) were unconstitutional as applied to Mr. 
Fooks.

The State urged the court to eva luate the 
constitutionality of §§  PS 5-133(b)(2) and 5-205(b)(2) 
using the streamlined approach. Under this analysis, 
the court would determine whether Mr. Fooks “is a law 
abiding responsible citizen to use arms in defense of 
hearth and home.” The State mentioned the landmark 
firearms case, District of Columbia v. Heller, 554 U.S. 
570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008), and noted 
that the Supreme Court “specifically stated that nothing 
in the [Heller] opinion should cast doubt on the prohibitions 
against the possession of firearms.” Therefore, the 
State argued, Sections 5-133(b)(2) and 5-205(b)(2) were 
presumptively valid. The State also argued that Mr. Fooks 
lacked standing to challenge his firearm-related charges 
because he didn’t own the firearms, and his possession of 
them was “not used in protection of hearth and home . . . .” 
And as such, the State asserted, the motions court was 
barred from proceeding to the second prong of the test 
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and considering whether the statutory provisions survived 
judicial scrutiny.

Defense counsel replied that Mr. Fooks had standing 
to challenge the laws “by virtue of being charged with 
possession of firearms . . . .” The court asked whether it 
mattered that Mr. Fooks did not own the firearms he was 
charged with possessing:

I suppose, if [Mr. Fooks’s] just here to say [the 
firearms] weren’t mine, I never had possession 
of them, but I would like to assert my Second 
Amendment right. I don’t know, I might be 
wrong, Counsel, but I saw in the State’s answer 
that . . . their contention that [the guns] were 
not his, he was not possessing them in an effort 
to protect hearth and home, that he was selling 
them, it was a commercial transaction. And, 
in essence, that raised the question that if . . . 
the absence of the ability to claim ownership 
or control, other than for purposes of pawning 
them, where does that come into play in this 
analysis that you’re all giving me?

Defense counsel responded that the court was supposed to 
consider the conviction that disqualifies firearm possession 
in the first place, not the charge of firearm possession 
itself. The court was confused by this distinction: “If you 
were just challenging the statute, not as applied, but just 
the statute based on the plain language of the statute, that 
would be one thing. But your argument is as applied, as 
applied means to the facts.” The court reserved ruling on 
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Mr. Fooks’s motion to dismiss and provided the parties 
with an opportunity to research the standing issue.

On March 22, 2021, Mr. Fooks supplemented his 
original motion to dismiss. The defense argued that Mr. 
Fooks had standing to make an as-applied challenge to PS 
§§ 5-133(b)(2) and 5-205(b)(2) because Mr. Fooks was “not 
alleged to have possessed any firearms which required 
special permits.” In addition, defense counsel asserted a 
facial constitutional challenge for the first time:

Typically, to be successful in challenging a 
statute on its face, a facial challenge must 
show that there are no circumstances under 
which the statute would be constitutional. 
[Mr. Fooks] was operating under this rule 
when [he] improvidently indicated [at the 
motions hearing] that [he] was not making a 
facial challenge. However, when a challenged 
statute infringes fundamental rights, such as 
by being so vague that it violates due process, 
or so overbroad that it infringes on protected 
speech, the Court must strike down the statute. 
If the statute encroaches on fundamental rights 
in marginal cases, even if not directly in the 
challenger’s case, it provides standing to the 
party to challenge the statute even if it were 
constitutional on an as-applied basis.

Here, [Mr. Fooks] respectfully requests the 
Court to consider this challenge as well, though 
[Mr. Fooks] does not believe it changes the 
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analysis significantly. On a facial challenge 
where fundamental rights are involved, a court 
would consider imaginary marginal cases, even 
where the challenger’s case is constitutional. 
As argued at the Motions Hearing, this case 
is the imaginary marginal case: the common 
law offense which disqualified Mr. Fooks is 
Contempt. Most, if not all, common law offenses 
are more serious than Contempt.

(Cleaned up.) The supplement concluded that “given the 
benign nature of Mr. Fooks’[s] disqualifying offense,” 
the analysis of whether PS §§  5-133(b)(2) and 5-205(b)
(2) were facially unconstitutional was “no different” than 
the analysis of whether the statutes were unconstitutional 
as applied. Counsel asked the court to “avoid the facial 
challenge” by “granting the motion to dismiss[] based on 
a[n] as-applied challenge.”

The State replied on April 14, 2021 and reiterated 
its argument “that Mr. Fooks does not have a Second 
Amendment right in someone else’s guns,” and thus 
that the statutes were both facially constitutional and 
constitutional as applied. That same day, the circuit court, 
without any explanation, denied Mr. Fooks’s motion to 
dismiss. Mr. Fooks entered a conditional plea and the 
court sentenced him to two consecutive five-year terms 
of imprisonment, suspending all but time served. The 
court also placed Mr. Fooks on two years of supervised 
probation.

Mr. Fooks noted a timely appeal. We supply additional 
facts as necessary below.
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II.  DISCUSSION

On appeal, Mr. Fooks contends that the circuit court 
erred in denying Mr. Fooks’s motion to dismiss.4 First, 
Mr. Fooks argues that Maryland’s statutory scheme 
regarding disarmament laws is facially unconstitutional. 
Second, he argues that PS §§ 5-133(b)(2) and 5-205(b)(2) 
are unconstitutional as applied to him. The State responds 
that the circuit court properly denied Mr. Fooks’s motion 
to dismiss because PS §§  5-133(b)(2) and 5-205(b)(2) 
“comport with the Second Amendment.”

 “The standard of review of the grant or denial of a 
motion to dismiss is whether the trial court was legally 
correct.” Myers v. State, 248 Md. App. 422, 430-31, 241 
A.3d 997 (2020) (cleaned up). “We review the denial of a 
motion to dismiss de novo.” Id. at 431 (citations omitted). 
Further, “[t]he proper scope of a constitutional right, and 
its application to a particular set of facts, are issues of 
law.” Pizza di Joey, LLC v. Mayor of Balt., 470 Md. 308, 

4.  Mr. Fooks phrased the Question Presented in his brief 
as follows:

Did the Motions court err in denying Mr. Fooks’ motion 
to dismiss because Maryland Code, Public Safety 
Article, § 5-205(b) and § 5-133(b), are unconstitutional, 
or are unconstitutional as applied in this case?

The State phrased its Question Presented as follows:

Did the circuit court properly deny Fooks’s motion 
to dismiss because Sections 5-205(b)(2) and 5-133(b)
(2) of the Public Safety Article of the Maryland Code 
comport with the Second Amendment?
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339, 235 A.3d 873 (2020) (citations omitted). “Therefore, 
we review such questions de novo.” Id. (citing Schisler v. 
State, 394 Md. 519, 535, 907 A.2d 175 (2006)).

A.	 A Brief Overview Of Second Amendment 
Jurisprudence.

We begin with the Second Amendment to the 
United States Constitution, which provides that “[a] 
well regulated militia, being necessary to the security 
of a free State, the right of the people to keep and bear 
Arms, shall not be infringed.” U.S. Const. amend. II. The 
Second Amendment applies to the states by way of the Due 
Process Clause of the Fourteenth Amendment. McDonald 
v. City of Chi., 561 U.S. 742, 750, 130 S. Ct. 3020, 177 L. 
Ed. 2d 894 (2010).

The analytical starting point in any modern-day 
Second Amendment case is the Supreme Court’s 
decision in Heller. In Heller, the Court considered the 
constitutionality of the District of Columbia’s prohibition 
on handgun possession in the home. 554 U.S. at 573. 
The seminal issue was whether the Second Amendment 
“protects only the right to possess and carry a firearm in 
connection with militia service” or whether “it protects 
an individual right to possess a firearm unconnected with 
service in a militia, and to use that arm for traditionally 
lawful purposes, such as self-defense within the home.” Id. 
at 577. The Court reasoned that “[t]he Second Amendment 
is naturally divided into two parts: its prefatory clause and 
its operative clause.” Id. But the Court noted as well that 
the prefatory clause “does not limit the [operative clause] 
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grammatically, but rather announces a purpose.” Id. The 
Court concluded, therefore, “that the Second Amendment 
conferred an individual right to keep and bear arms” 
unconnected with militia service. Id. at 595.

But the Court emphasized that “[l]ike most rights, the 
right secured by the Second Amendment is not unlimited” 
and observed that “[f ]rom Blackstone through the 
19th-century cases, commentators and courts routinely 
explained that the right was not a right to keep and carry 
any weapon whatsoever in any manner whatsoever and 
for whatever purpose.” Id. at 626 (citation omitted). The 
Court declined to “undertake an exhaustive historical 
analysis . . . of the full scope of the Second Amendment” 
and cautioned that “nothing in our opinion should be 
taken to cast doubt on the [] prohibitions on the possession 
of firearms by felons and the mentally ill, .  .  . or laws 
imposing conditions and qualifications on the commercial 
sale of arms.” Id. at 626-27. The Court identified “these 
presumptively lawful regulatory measures only as 
examples” and its list did “not purport to be exhaustive.” 
Id. at 627 n.26.

In McDonald, the Court reiterated Heller’s holding 
“that individual self-defense is ‘the central component’ of 
the Second Amendment right.” 561 U.S. at 767 (quoting 
Heller, 554 U.S. at 599) (emphasis in original). The Court 
maintained that “Heller makes it clear that this right is 
‘deeply rooted in this Nation’s history and tradition.’” Id. 
at 768 (quoting Washington v. Glucksberg, 521 U.S. 702, 
721, 117 S. Ct. 2258, 117 S. Ct. 2302, 138 L. Ed. 2d 772 
(1997)). It also “repeat[ed] those assurances” made in 
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Heller—“that our holding did not cast doubt on such [] 
regulatory measures as ‘prohibitions on the possession of 
firearms by felons and the mentally ill,’” id. at 786 (quoting 
Heller, 554 U.S. at 626-27), and did “not imperil every law 
regulating firearms.” Id.

This brings us to New York State Rifle & Pistol 
Association, Inc. v. Bruen, No. 20-843, 597 U.S.    , 142 
S. Ct. 2111, 213 L. Ed. 2d 387, 2022 U.S. LEXIS 3055 
(June 23, 2022), decided after this case was submitted. 
Bruen addressed the constitutionality of state limitations 
on carry licenses for law-abiding citizens and held that 
those citizens’ right to own and carry firearms extended 
beyond the home into public spaces. See, e.g., 2022 U.S. 
LEXIS 3055, slip op. at 1. Bruen didn’t deal at all with 
limitations grounded in prior criminal behavior. The 
majority opinion refers repeatedly to law-abiding citizens’ 
rights to own and carry handguns and takes care to note 
that its analysis builds on Heller and McDonald, see 
Bruen, 2022 U.S. LEXIS 3055, slip op. at 10-22, which, 
as we discussed just above, expressly did not cast doubt 
on laws limiting disqualified persons’ access to guns. See 
also id. (“[N]othing in our opinion should be taken to cast 
doubt on longstanding prohibitions on the possession of 
firearms by felons and the mentally ill, or laws forbidding 
the carrying of firearms in sensitive places such as 
schools and government buildings, or laws imposing 
conditions and qualifications on the commercial sales of 
arms.”) (Kavanaugh, J., concurring), 2022 U.S. LEXIS 
3055, slip op. at 3 (quoting Heller, 554 U.S. at 626-27). As 
we’ll discuss below, Bruen narrowed the general Second 
Amendment analysis of laws limiting the right to keep 
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and bear arms to focus solely on whether limitations on 
gun ownership fall within the scope of protected Second 
Amendment activity. The Court defined those boundaries 
solely by reference to historical traditions of firearms 
regulation and eliminated any means-ends analysis of 
those laws. 2022 U.S. LEXIS 3055, slip op. at 10-22. That 
analytical shift doesn’t affect the analysis or outcome here, 
though—for reasons we’ll explain, Mr. Fook’s arguments 
here will fail at the first analytical step.

With this framework in mind, we turn to the 
contentions before us here.

B.	 PS §§  5-133(b)(2) And 5-205(b)(2) Are Not 
Facially Unconstitutional.

Mr. Fooks argues first that “[t]he contours of the 
Second Amendment’s guarantee of the fundamental right 
to keep and bear arms do not permit the criminalization 
of possession of a rifle/shotgun or regulated firearm . . . 
based upon a conviction for the common law crime of 
‘constructive criminal contempt.’” For that reason, he 
contends, PS §§  5-133(b)(2) and 5-205(b)(2) are facially 
unconstitutional. The State responds that Mr. Fooks’s 
facial challenge is unpreserved. But even if we find the 
challenge preserved, the State asserts that it’s meritless 
because Mr. Fooks failed to “assert that there is no set 
of circumstances under which the statutes would be 
constitutional . . . .”
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1. 	 Mr. Fooks’s facial challenge is preserved.

Before reaching the merits, we address the State’s 
contention that Mr. Fooks’s facial constitutional challenge 
is not preserved for appellate review. The State argues 
Mr. Fooks failed to “explicitly state that he is asserting 
a facial challenge to PS §§ 5-133 and 5-205” in any of his 
pleadings:

 [Mr.] Fooks repeatedly asserted below that 
he was asserting an as-applied challenge. It 
was not until after the motions hearing that 
[Mr.] Fooks filed a supplement in which he 
stated that he “improvidently indicated that 
[he] was not making a facial challenge.” The 
circuit court, however, denied [Mr.] Fooks’s 
motion to dismiss before the State filed its 
response to that supplement. [Mr.] Fooks did 
not properly present his facial challenge to the 
circuit court, and it appears that the court did 
not even address it. This Court should deem 
the issue waived and decline to review it. Md. 
Rule 8-131(a).

(Cleaned up.) (Emphasis in original.)

Generally, we “will not decide any other issue unless 
it plainly appears by the record to have been raised in or 
decided by the trial court . . . .” Md. Rule 8-131(a) (emphasis 
added). Under the plain language of the Rule, we may 
consider issues that were not decided by the circuit court 
so long as the parties raised the issues there. See Sellman 
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v. State, 152 Md. App. 1, 24, 828 A.2d 803 (2003) (“It is 
not necessary that the issue have been decided, so long 
as it was raised.”); Stevenson v. State, 180 Md. App. 440, 
447, 951 A.2d 875 (2008) (“Here, the circuit court denied 
appellant’s motion, but declined to address the merits of 
her claim. Before this Court, appellant raises the same 
issue that she presented to the circuit court; therefore, 
despite the circuit court’s avoidance of that issue, it is 
properly before us.”).

During the motions hearing, defense counsel 
challenged PS §§ 5-133(b)(2) and 5-205(b)(2) only on an 
as-applied basis. In the supplement, defense counsel 
acknowledged that “to be successful” when asserting a 
facial constitutional challenge, the “facial challenge must 
show that there are no circumstances under which the 
statute would be constitutional.” The defense stated it “was 
operating under this rule when it improvidently indicated 
that it was not making a facial challenge” during the 
motions hearing. The court reserved ruling on the motion, 
however, and provided the parties with an opportunity to 
conduct further research to supplement their arguments. 
In its supplemental filing, the defense found another 
way to assert a facial constitutional challenge—“when a 
challenged statute infringes fundamental rights . . . the 
Court must strike down the statute.” In the supplement, 
counsel for Mr. Fooks asked the court explicitly to consider 
the facial challenge when ruling on the motion.

We are comfortable that Mr. Fooks raised a facial 
constitutional challenge in the circuit court. The fact that 
the court denied Mr. Fooks’s motion to dismiss without 
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explanation does not negate that Mr. Fooks asked the court 
(albeit in his supplement to the original motion) to consider 
a facial challenge when determining the constitutionality 
of PS § 5-133(b)(2) and 5-205(b)(2). His appellate claim 
that these laws are facially unconstitutional is preserved 
adequately, and we will address it.

2.	 Despite being preserved, Mr. Fooks’s facial 
challenge fails.

The State insists that even if Mr. Fooks’s facial 
challenge is preserved, it nevertheless is “meritless.” Mr. 
Fooks responds that because a conviction of constructive 
criminal contempt “contains no element of violence, or 
anything that bespeaks of dangerousness[,]” “the statutory 
[firearm possession] scheme” under which Mr. Fooks was 
charged “infringes upon [his] fundamental, deeply-rooted, 
Second Amendment right” to bear arms. He asserts that 
not only is criminal contempt “an otherwise nondescript 
common law offense whose nomenclature does not make 
readily apparent any particular conduct or concomitant 
intent,” it also is “exceedingly broad.”

The disqualification at issue prohibits a person who 
“has been convicted of a violation classified as a common 
law crime and received a term of imprisonment of more 
than 2 years” from possessing firearms. PS § 5-133(b)(2).5 
Our first task, then, is to determine whether constructive 

5.  The language of PS §§ 5-133(b)(2) and 5-205(b)(2) are nearly 
identical, with the exception that § 5-133(b)(2) states “classified 
as a common law crime” and § 5-205(b)(2) states “classified as a 
crime under common law[.]”
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criminal contempt meets this definition. Criminal contempt 
is a common law offense. In re Ann M., 309 Md. 564, 569, 
525 A.2d 1054 (1987). And because there are no sentencing 
guidelines or statutory provisions to guide sentencing 
for criminal contempt convictions,6 a court’s “power to 
punish for contempt arises from the common law and is 
deemed essential for the protection and existence of the 
courts.” Id. at 568 (citations omitted). Moreover, “the only 
restrictions on sentencing for a common-law crime are 
(absent a penalty prescribed by statute) that the sentence 
be within the reasonable discretion of the trial judge and 
that it not be cruel and unusual punishment.” Street v. 
State, 307 Md. 262, 266, 513 A.2d 870 (1986). When Mr. 
Fooks was convicted of constructive criminal contempt, he 
received a term of imprisonment of more than four years, 
so under a plain reading of PS §§ 5-133(b)(2) and 5-205(b)
(2), he is prohibited from possessing firearms.

We next must determine whether PS §§  5-133(b)
(2) and 5-205(b)(2) are facially unconstitutional. A facial 
constitutional challenge is “[a] claim that a statute is 
unconstitutional on its face—that is, that it always 
operates unconstitutionally.” Facial Challenge, Black’s 
Law Dictionary (11th ed. 2019). “[T]o be successful, 
a facial challenge must establish that there is no set 
of circumstances under which the statute would be 
constitutional.” Motor Vehicle Admin. v. Seenath, 448 
Md. 145, 181, 136 A.3d 885 (2016) (cleaned up). “[A] party 

6.  Indeed, the Maryland Sentencing Guidelines Manual states 
that criminal contempt is “excluded from guidelines coverage[.]” Md. 
State Comm’n on Crim. Sent’g Pol’y, Md. Sent’g Guidelines Manual 
(Feb. 1, 2022), at 1.
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has standing to raise a facial challenge only if the statute 
or practice that is the subject of the facial challenge may 
violate a fundamental constitutional right.” Id. (citation 
omitted). Because Heller held that the right to bear arms 
is a fundamental constitutional right, Mr. Fooks has 
standing to raise his facial challenge.

But Mr. Fooks has failed to show that there are no 
set of circumstances under which PS §§ 5-133(b)(2) and 
5-205(b)(2) are constitutional. He makes no mention and 
provides no examples of how PS §§ 5-133(b)(2) and 5-205(b)
(2) are unconstitutional in all potential applications. 
Indeed, Mr. Fooks has failed to show that the statutes 
are unconstitutional in any applications. The fact that 
constructive criminal contempt “contains no elements of 
violence” proves nothing by itself. As we discuss below, 
there is no requirement that an individual be convicted of 
a violent crime to be prohibited from possessing a firearm.

As far as we can tell, neither the Court of Appeals nor 
this Court has considered the constitutionality of public 
safety disqualification provisions.7 In Corcoran v. Sessions, 
261 F. Supp. 3d 579 (D. Md. 2017), however, the United 
States District Court for the District of Maryland did. Mr. 
Corcoran was convicted in Virginia of unauthorized use of 
a vehicle. Id. at 583. Years later in Maryland, Mr. Corcoran 
applied for a handgun license. Id. at 584. The Maryland 
State Police denied his application because the Virginia 
conviction disqualified him from possessing a firearm in 

7.  Mr. Fooks points us to Williams v. State, 417 Md. 479, 10 
A.3d 1167 (2011), but that case concerned a conviction stemming 
from the Criminal Law article, not the Public Safety article.
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Maryland. Id. at 585. Mr. Corcoran sued, arguing that 
Maryland’s firearm prohibitions infringed on his Second 
Amendment right to bear arms “by failing to differentiate 
between violent and non-violent offenders.” Id. at 587.

The district court disagreed. The court compared 
the statute under which Mr. Corcoran was disqualified 
from possessing a firearm, PS § 5-133(b)(1), with a federal 
prohibition statute, 18 U.S.C. § 922(g)(1), which makes it 
“unlawful for any person[] who . . . has been convicted in 
any court of, a crime punishable by imprisonment for a 
term exceeding one year” to possess a firearm. The court 
cited United States v. Moore, 666 F.3d 313 (4th Cir. 2012), 
where the Fourth Circuit cited “Heller’s ‘presumptively 
lawful’ language” to conclude that 18 U.S.C. §  922(g)
(1) “did not violate the Second Amendment on its face.” 
Corcoran, 261 F. Supp. 3d at 588. The court determined 
that the Fourth Circuit’s analysis in Moore applied to Mr. 
Corcoran’s challenge of PS § 5-133(b)(1):

[Mr.] Corcoran’s attempt to distinguish the 
federal and Maryland laws is unpersuasive. He 
is correct that §  922(g)(1) and the Maryland 
Firearms Prohibitions differ in that the federal 
law looks to the maximum sentence in the 
jurisdiction in which the proceedings were held, 
whereas the Maryland laws look to the closest 
equivalent crime listed within its own Criminal 
Article. This distinction, however, does not alter 
the application of the Moore analysis to this 
case, especially in light of the Fourth Circuit’s 
holding in Hamilton [v. Pallozzi, 848 F.3d 
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614 (4th Cir. 2017)] that analysis of 18 U.S.C. 
§ 922(g)(1) is equally applicable to Maryland’s 
firearms regulatory scheme. . . . In this context, 
the State to which the two laws look to in order 
to determine whether a crime amounts to a 
disqualifying crime is irrelevant. Thus, Moore’s 
reference to the Supreme Court’s statement in 
Heller that “nothing in our opinion should be 
taken to cast doubt on [] prohibitions on the 
possession of firearms by felons . . .” has equal 
application to the instant case.

Id. at 588-89 (footnotes omitted). Therefore, Mr. Corcoran 
failed to “show[] that Maryland’s Firearms Prohibitions 
are unconstitutional in all their applications.” Id. at 589.

So too here. We recognize that the Supreme Court’s 
presumption that the Second Amendment did not apply to 
“prohibitions on the possession of firearms” only explicitly 
mentioned those classified as “felons and the mentally 
ill . . . .” Heller, 554 U.S. at 626. But the Court also stated 
explicitly that this classification was an example and was 
not meant to be an all-inclusive list, id. at 627 n.26, and 
nothing in Bruen even purports to question, let alone 
alter, this principle. A statute prohibiting an individual 
convicted of a common law crime and sentenced to more 
than two years’ incarceration is presumptively lawful, and 
Mr. Fooks has failed to rebut that presumption. He also 
has provided us with no evidence that PS §§ 5-133(b)(2) and 
5-205(b)(2) are unconstitutional in all their applications. 
We hold that PS §§ 5-133(b)(2) and 5-205(b)(2) are facially 
constitutional.
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C.	 PS §§  5-133(b)(2) And 5-205(b)(2) Are Not 
Unconstitutional As Applied To Mr. Fooks.

Determining that PS §§ 5-133(b)(2) and 5-205(b)(2) 
are facially constitutional does not resolve Mr. Fooks’s 
second argument—that the statutes are unconstitutional 
as applied to him. An as-applied challenge is “a claim that 
a statute is unconstitutional on the facts of a particular 
case or in its application to a particular party.” As-Applied 
Challenge, Black’s Law Dictionary (11th ed. 2019). “A party 
always has standing to raise an as-applied challenge . . . .” 
Seenath, 448 Md. at 181.

Mr. Fooks provides us with several reasons why PS 
§§  5-133(b)(2) and 5-205(b)(2) are unconstitutional as 
applied to him:

•	 A conviction of criminal contempt “is 
not a felony, per se, and is not inherently 
dangerous.”

•	 The State provided no evidence that Mr. 
Fooks sustained a criminal contempt 
conviction after acting violently.

•	 Under the historical inquiry analysis, 
it cannot be said with certainty “that 
constructive criminal contemnors were 
historically considered beyond the scope of 
the protections of the Second Amendment, 
nor can such an offense be fairly considered 
a ‘serious crime.’”
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•	 Disqualifying Mr. Fooks from possessing a 
firearm “does nothing to further the State’s 
interest in dispossessing dangerous felons 
or violent misdemeanants of their firearms.” 
The prohibition is “simply not a ‘reasonable 
fit’ to the State’s interests.”

Mr. Fooks asserts that, for these reasons, we “cannot 
abide a result that criminalizes the fundamental Second 
Amendment constitutional right to keep and bear arms 
because of a prior conviction for a non-violent, non-serious 
offense that is so inherently broad and vague in its nature 
as ‘constructive criminal contempt,’” for “failure to pay 
child support.” We disagree.

We walk first through the analysis for determining the 
constitutionality of an as-applied challenged disarmament 
law. Second, we analyze whether we may consider a law 
presumptively valid and bypass a historical inquiry 
approach for as-applied challenges, and we determine 
that PS §§ 5-133(b)(2) and 5-205(b)(2) are presumptively 
valid. Third, we conclude that Mr. Fooks’s conduct is not 
“within the protected Second Amendment right of ‘law-
abiding, responsible citizens to use arms in defense of 
hearth and home.’” Hamilton, 848 F.3d at 624 (quoting 
Heller, 554 U.S. at 635; Moore, 666 F.3d at 318-19). And 
for these reasons, PS §§ 5-133(b)(2) and 5-205(b)(2) are 
not unconstitutional as applied to Mr. Fooks.
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1.	 The Fourth Circuit framework for as-
applied challenges

Because this is an issue of first impression in Maryland, 
we look to other jurisdictions for guidance. Jocelyn P. v. 
Joshua P., 250 Md. App. 435, 468, 250 A.3d 373 (2021) 
(“Without Maryland caselaw to guide our inquiry, we 
look to other states that have addressed the issue . . . .”). 
In 2010, the Fourth Circuit “established a two-prong test 
for assessing a Second Amendment challenge.” Hamilton, 
848 F.3d at 623. This is commonly called the Chester test. 
United States v. Chester, 628 F.3d 673 (4th Cir. 2010). The 
first prong requires the court to determine “whether 
the challenged law imposes a burden on conduct falling 
within the scope of the Second Amendment’s guarantee.” 
Id. at 680 (cleaned up). If “the conduct at issue” was not 
“understood to be within the scope of the right at the 
time of ratification,” the law is valid. Id. (citing Heller, 
554 U.S. at 625). If, however, “the challenged regulation 
burdens conduct that was within the scope of the Second 
Amendment as historically understood,” the court must 
“apply[] an appropriate form of means-end scrutiny.” Id. 
(citing United States v. Marzzarella, 614 F.3d 85, 89 (3d 
Cir. 2010)).

Two years later, however, the Fourth Circuit “refined 
and crystallized” the Chester test. Hamilton, 848 F.3d at 
623 (citing Moore, 666 F.3d at 318). In Moore, 666 F.3d at 
313, the Fourth Circuit allowed for a “‘more streamlined 
[analysis] when a presumptively lawful regulatory 
measure is under review.’” Hamilton, 848 F.3d at 623 
(quoting Moore, 666 F.3d at 318). Under the streamlined 
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test, “a litigant claiming an otherwise constitutional 
enactment is invalid as applied to him must show that 
his factual circumstances remove his challenge from the 
realm of ordinary challenges.” Moore, 666 F.3d at 319.

In Hamilton, the Fourth Circuit considered the 
constitutionality of the same Maryland statute considered 
in Corcoran, PS §  5-133(b)(1). 848 F.3d at 623. PS 
§ 5-133(b)(1) provides that “a person may not possess a 
regulated firearm if the person . . . has been convicted of 
a disqualifying crime[.]” Mr. Hamilton was convicted in 
Virginia of “receiving property by stolen, counterfeit, or 
misrepresented credit card,” “credit card counterfeiting,” 
and “credit card theft.” Hamilton, 848 F.3d at 619. The 
first two convictions were felonies, thus disqualifying him 
from possessing a firearm in Maryland. Id. Mr. Hamilton 
wanted to apply for a permit to carry a handgun in 
Maryland, but “was ultimately informed by an Assistant 
Attorney General that he could not possess a firearm 
in Maryland unless he obtained a full pardon from the 
Governor of Virginia.” Id. So Mr. Hamilton filed a lawsuit, 
seeking “a declaration that the regulatory scheme [(PS 
§§ 5-133(b)(1) and 5-205(b)(1))] is unconstitutional under 
the Second Amendment as applied to him . . . .” Id.

The United States District Court for the District of 
Maryland applied the two-prong test and concluded that 
Mr. Hamilton failed to satisfy the first prong because he 
did “not show[] that his factual circumstances remove 
his challenge from the realm of ordinary challenges.” 
Id. (cleaned up). After recognizing that PS §§  5-133(b)
(1) and 5-205(b)(1) were presumptively lawful, the court 
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proceeded with the streamlined analysis. Because the 
court determined that Mr. Hamilton was not a law-
abiding responsible citizen “to whom Second Amendment 
protections enure,” it ended its inquiry and dismissed 
Mr. Hamilton’s compliant. Id. at 623. Mr. Hamilton filed 
a timely appeal to the Fourth Circuit.

On appeal, Mr. Hamilton argued against a streamlined 
analysis, stating that the court “essentially dispense[s] 
with the second step in as-applied felon-disarmament 
challenges .  .  .  , assume[s] there can be no justification 
for disarming someone who is a law-abiding, responsible 
citizen, and evaluate[s] all the factual circumstances of the 
challenger at step one of the Chester inquiry.” Id. at 623-
24 (cleaned up). The Fourth Circuit disagreed, reasoning 
that the court “still conduct[s] the traditional second step 
of applying an appropriate means-end scrutiny even for 
laws that receive a streamlined analysis.” Id. at 624 (citing 
United States v. Hosford, 843 F.3d 161, 167 (4th Cir. 2016)).

The only difference between the traditional Chester 
test and the streamlined Moore test was whether the 
court had to conduct “an extensive historical inquiry” 
at the first step. Id. If a challenged law is presumptively 
valid and the challenger does not rebut the presumption, 
the court will “effectively supplant the historical inquiry 
with the more direct question of whether the challenger’s 
conduct is within the protected Second Amendment right 
of ‘law-abiding, responsible citizens to use arms in defense 
of hearth and home.’” Id. (quoting Heller, 554 U.S. at 
635; Moore, 666 F.3d at 318-19). If Mr. Hamilton could 
demonstrate that he was a law-abiding, responsible citizen, 



Appendix B

202a

the court would proceed to the second prong and conduct 
a means-end scrutiny analysis. Id.

Under the first prong, the Fourth Circuit held “that a 
challenger convicted of a state law felony generally cannot 
satisfy step one of the Chester inquiry . . . .” Id. at 625. The 
court reasoned that the “conviction of a felony necessarily 
removes one from the class of ‘law-abiding, responsible 
citizens’ for the purposes of the Second Amendment,” 
except if the “conviction is pardoned or the law defining the 
crime of conviction is found unconstitutional or otherwise 
unlawful.” Id. at 626. In light of these principles, the court 
concluded that Mr. Hamilton failed to satisfy step one of 
the Chester inquiry:

Theft, fraud, and forgery are not merely 
errors in filling out a form or some regulatory 
misdemeanor offense; these are significant 
offenses reflecting disrespect for the law.

[Mr.] Hamilton is a state law felon, has not 
received a pardon, and the basis for his conviction 
has not been declared unconstitutional or 
otherwise unlawful. As such, he cannot state a 
claim for an as-applied Second Amendment to 
Maryland’s regulatory scheme for handguns 
and long guns.

Id. at 627-28 (footnote omitted). Because Mr. Hamilton 
failed the first step of the two-prong test, the court was 
not required to conduct a means-end analysis. The Fourth 
Circuit affirmed the dismissal.
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In Bruen, in the context of evaluating New York’s 
licensing laws, the Supreme Court declined to adopt both 
prongs of the two-prong test. “Despite the popularity 
of this two-step approach” and the fact that the federal 
Courts of Appeals unanimously had adopted and followed 
it, the Court considered the test to contain “one step too 
many.” Bruen, 2022 U.S. LEXIS 3055, *23. “In keeping 
with Heller,” the Court held that “when the Second 
Amendment’s plain text covers an individual’s conduct, 
the Constitution presumptively protects that conduct”:

To justify its regulation, the government may 
not simply posit that the regulation serves an 
important interest. Rather, the government 
must demonstrate that the regulation is 
consistent with this Nation’s historical tradition 
of f irearm regulation. Only if a f irearm 
regulation is consistent with this Nation’s 
historical tradition may a court conclude 
that the individual’s conduct falls outside the 
Second Amendment’s “unqualified command.” 
Konigsberg v. State Bar of Cal., 366 U.S. 36, 50 
n.10, 81 S. Ct. 997, 6 L. Ed. 2d 105 (1961).

Bruen, 2022 U.S. LEXIS 3055, *20 (footnote omitted). 
The Court rejected the notion that Heller and McDonald 
supported means-ends scrutiny in the Second Amendment 
context. “Instead, the government must affirmatively 
prove that its firearms regulation is part of the historical 
tradition that delimits the outer bounds of the right to keep 
and bear arms.” 2022 U.S. LEXIS 3055, *23, slip op. at 10.
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2.	 PS §§  5-133(b)(2) and 5-205(b)(2) are 
presumptively lawful.

Our first task, then, is to determine whether PS 
§§ 5-133(b)(2) and 5-205(b)(2) are presumptively lawful. 
As discussed above, we hold that they are. The burden is 
on Mr. Fooks to rebut the presumption. He disputes that a 
prohibition from possessing firearms because of a criminal 
contempt conviction is presumptively lawful. He argues 
that because “the Supreme Court did not include ‘criminal 
contemnors as a class,’ and it is at least unclear whether 
history meant to include them, it must be assumed that 
Mr. Fooks’[s] Second Amendment rights remained intact” 
(cleaned up). But again, the Supreme Court recognized 
in Heller the “prohibitions on the possession of firearms 
by felons and the mentally ill, or laws forbidding the 
carrying of firearms in sensitive places such as schools 
and government buildings, or laws imposing conditions 
and qualifications on the commercial sale of arms.” 554 
U.S. at 626-27. These “presumptively lawful regulatory 
measures” were merely examples and not meant “to be 
exhaustive.” Id. at 627 n.26.

We agree with the circuit court that a court could 
find a statute presumptively valid based solely on the 
legislature’s determination that people convicted of a 
common law crime who receive a prison term of more 
than two years should be disqualified from possessing a 
firearm. A look at the statutory language also supports 
a conclusion that the statutes are presumptively valid. 
Section 5-133(b)(2) provides that “a person may not 
possess a . . . firearm if the person . . . has been convicted of 
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a violation classified as a common law crime and received a 
term of imprisonment of more than 2 years[.]” (Emphasis 
added.) The statute is not ambiguous. The legislature 
didn’t provide that any common law conviction disqualified 
an individual from possessing firearms. It enumerated 
specifically that the individual had to receive a sentence of 
more than two years to be disqualified. It is the sentence 
imposed, not the classification of the common law crime, 
that determines the seriousness of the offense. As the 
State characterized it in its brief, “[Mr.] Fooks was not 
stripped of his constitutional right to keep and bear arms 
because he simply failed to pay child support” (emphasis in 
original). Rather, he “was convicted of willfully refusing 
to comply with a court order to support his children, and 
the circumstances of his defiance were so egregious that 
the circuit court sentenced [him] to serve over two years’ 
incarceration.” (Emphasis in original.) This is hardly a 
controversial prospect—indeed, the Family Law Article 
authorizes sentences of up to three years for failing to 
pay child support. See Maryland Code (1984, 2019 Repl. 
Vol.), § 10-203(c) of the Family Law Article (providing for 
a three-year maximum penalty for willfully failing to pay 
child support). We don’t know why Mr. Fook’s underlying 
case proceeded under common law criminal contempt 
rather than as a family law case, but it doesn’t matter. 
The conviction and sentence are valid, and PS §§ 5-133(b)
(2) and 5-205(b)(2) are presumptively lawful.
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3.	 Mr. Fooks’s conduct does not fall “within 
the protected Second Amendment right 
of law-abiding, responsible citizens to use 
arms in defense of hearth and home.”8

Because the statutes are presumptively lawful, the 
Fourth Circuit’s analysis directed us to look next at 
whether Mr. Fooks’s “conduct is within the protected 
Second Amendment right of ‘law-abiding, responsible 
citizens to use arms in defense of hearth and home.’” 
Hamilton, 848 F.3d at 624 (quoting Heller, 554 U.S. at 
635; Moore, 666 F.3d at 318-19). Bruen does as well, but 
it defines the boundaries of firearms regulation solely in 
historical terms. Bruen, 2022 U.S. LEXIS 3055, *31 (“The 
test that we set forth in Heller and apply today requires 
courts to assess whether modern firearms regulations 
are consistent with the Second Amendment’s text and 
historical understanding.”).

Beyond saying, without historical support, that 
criminal contemnors weren’t included in the historic 
definition of “felons” excluded from firearms regulation, 
Mr. Fooks asks us, in effect, to treat him as a law-abiding, 
responsible citizen for Second Amendment purposes 
because criminal contempt is non-violent and the State 
failed to prove that he is a dangerous person. The 
State responds that the correct question is whether the 
disqualifying offense is serious, not whether it’s violent. 
In the State’s view, the fact “[t]hat there is concededly 
no evidence of violence in the record is therefore not 

8.  Hamilton, 848 F.3d at 624 (cleaned up).
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dispositive of whether” Mr. Fooks is a law-abiding, 
responsible citizen for these purposes.

Again, Maryland courts have not addressed this 
directly, but others have. Last year, the Supreme Court 
of Wisconsin addressed an as-applied Second Amendment 
challenge in a case similar to this one. State v. Roundtree, 
2021 WI 1, 395 Wis. 2d 94, 952 N.W.2d 765 (Wis. 2021). 
Mr. Roundtree appealed his conviction for possession of 
a firearm as a felon, arguing that “Wisconsin’s lifetime 
firearm ban for all felons is unconstitutional as applied 
. . . because his conviction over ten years ago for failure 
to pay child support does not justify such a ban.” Id. at 
767. Mr. Roundtree asserted that his conviction for failure 
to pay child support was “a nonviolent felony” and that 
disqualifying him from owning a firearm served “no 
public safety objective . . . .” Id. The court held that the 
felon-in-possession “statute [was] constitutional as applied 
to [Mr.] Roundtree because it is substantially related to 
important governmental objectives, namely public safety 
and the prevention of gun violence.” Id.

The court reasoned that “failure to pay child support 
is every bit as serious as [other crimes]. Those who fail 
to make support payments deprive the very people they 
should be protecting most, their own children, from 
receiving basic necessities. .  .  . By all accounts this is a 
serious offense.” Id. at 773. And “[s]imply because [Mr. 
Roundtree’s] crime was not physically violent in nature, it 
does not follow that the felon-in-possession statute cannot 
be constitutionally applied to” him. Id. at 774. The Court 
concluded that “even if a felon has not exhibited signs of 
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physical violence, it is reasonable for the State to want to 
keep firearms out of the hands of those who have shown 
a willingness to not only break the law, but to commit a 
crime serious enough that the legislature has denominated 
it a felony . . . .” Id.

Although it’s true that Wisconsin classifies failure to 
pay child support as a felony and Maryland doesn’t, the 
way we label an offense doesn’t necessarily preclude us 
from still considering that offense serious. A quick glance 
at the statutory language confirms this. PS § 5-133(b)(1) 
prohibits an individual convicted of a disqualifying crime 
from possessing a firearm, and the range of disqualifying 
crimes includes crimes that aren’t felonies or violent:

(1)	 a crime of violence;

(2)	 a violation classified as a felony in the State; 
or

(3)	 a violation classified as a misdemeanor in 
the State that carries a statutory penalty 
of more than 2 years.

PS §  5-101(g)(1)-(3). By its plain language, then, the 
legislature intended for individuals convicted of violent 
crimes to be disqualified from possessing a firearm. But 
the legislature also prohibits a “fugitive from justice” from 
possessing a firearm. PS § 5-133(b)(3). Although there is 
no indication that fugitives from justice are dangerous 
or violent, the legislature decided that such a status was 
serious enough to prohibit a fugitive from possessing 
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a firearm. The same rationale applies to individuals 
convicted of common law offenses who receive a term of 
imprisonment of more than two years. In other words, all 
of the prohibitions enumerated in PS § 5-133(b)(1)—(13) 
are defined by conduct and statuses that the legislature 
has denominated as serious enough to be disqualifying.9

Mr. Fooks is not, for these purposes, a law-abiding 
citizen. It’s not just that he failed to pay child support, 
but his failure rose to the level of criminal contempt that 
was punished by a sentence of longer than two years. His 
conduct fell outside the scope protected by the Second 
Amendment, and PS §§  5-133(b)(2) and 5-205(b)(2) are 
not unconstitutional as applied to him.

JUDGMENT OF THE CIRCUIT COURT 
FOR WICOMICO COUNTY AFFIRMED. 
APPELLANT TO PAY COSTS.

9.  These same thirteen prohibitions are enumerated in PS 
§  5-205—the only difference being these prohibitions apply to 
shotguns and rifles, not regulated firearms.
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APPENDIX C — ORDER OF THE CIRCUIT 
COURT FOR WICOMICO COUNTY, STATE OF 

MARYLAND, DATED APRIL 14, 2021

IN THE CIRCUIT COURT FOR WICOMICO 
COUNTY, STATE OF MARYLAND

CASE NO.: C-22-CR-21-000030

STATE OF MARYLAND

V.

ROBERT L FOOKS

Defendant

ORDER OF THE COURT

Upon consideration of the Defendant’s Motion to 
Dismiss Counts 1-13, the State’s Response thereto, the 
Defendant’s Supplement, and the arguments of Counsel 
at a hearing held on March 17, 2021, it is, by the Circuit 
Court for Wicomico County, State of Maryland, hereby;

ORDERED, that Defendant’s Motion to Dismiss 
Counts 1-13 is DENIED for the reasons stated in the 
State’s Response.

04/14/2021 10:56:41 AM

/s Kathleen L. Beskstead 
Kathleen L. Beckstead 
Judge



Appendix D

211a

APPENDIX D — DEFENDANT’S MOTION TO 
DISMISS, FILED FEBRUARY 3, 2021

IN THE CIRCUIT COURT OF WICOMICO 
COUNTY, STATE OF MARYLAND

CASE NO: C-22-CR-21-30

STATE OF MARYLAND

Plaintiff

V.

ROBERT FOOKS,

Defendant

MOTION TO DISMISS COUNTS 1-13

Now comes the Defendant, Robert Fooks, by and 
through counsel, Jonathan Yunes and the Office of the 
Public Defender, pursuant to the Second and Fourteenth 
Amendments to the Constitution of the United States of 
America, and Maryland Rule 4-252, respectfully requests 
this Honorable Court to dismiss the charging document 
in the above-captioned matter, and states in furtherance 
thereof upon information and belief:

1.	 Mr. Fooks is charged with the illegal possession 
of multiple firearms, for being a disqualified 
person;
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2.	 The only reason that Mr. Fooks has been 
disqualified from possessing a firearm is a prior 
constructive criminal contempt conviction, for 
which he received a sentence of more than two 
years.

3.	 The Second Amendment was fully incorporated 
via the Fourteenth Amendment’s Due Process 
Clause in McDonald v. City of Chicago, 561, U.S. 
742 (2010).

4.	 Following the Supreme Court’s ruling in 
District of Columbia v. Heller, 554 U.S. 570, 
(2008), in which the Court struck down a 
handgun prohibition, while recognizing that 
prohibitions by felons may be lawful, courts 
have recognized the possibility of as-applied 
challenges to felon disarmament laws, see, e.g., 
Hamilton v. Pallozzi, 848 F.3d 614 (4th Cir. 
2017).

5.	 The Fourth Circuit conducts a two-prong test 
for assessing an as-applied challenge to felon 
disarmament laws: first, a historical review 
to evaluate whether rights, as understood in 
1791, are burdened by the statute, and second, 
whether the law passes judicial scrutiny. See 
generally, id. at 623 (quoting United States v. 
Smoot, 690 F.3d 215, 221 (4th Cir. 2012)).
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6.	 The Maryland possession of guns by convicted 
felons and its federal counterpart have been 
found to be lawful. To rebut the presumption of 
lawfulness, Mr. Fooks must show that these facts 
remove his challenge from ordinary challenges. 
Id.;

7.	 Alternatively, historical review may be required, 
since Mr. Fooks is disqualified not due to a felony, 
but rather because of a conviction for a common 
law offense for which he received a sentence of 
greater than two years.

8.	 If proceeding under the presumption of 
lawfulness, this Court must f irst answer 
whether Mr. Fooks’ conduct is protected as a 
“law-abiding, responsible [citizen] to use arms . 
. . .” Id. at 624.

9.	 Courts have often found that challengers to 
statutes which are presumed to be lawful 
fai l to meet the f irst prong, but not in a 
situation like this: Mr. Fooks was convicted of 
constructive criminal contempt for his failure 
to pay child support. See generally, United 
States v. Staten, 666 F.3d 154 (4th Cir. 2011) 
(rejecting challenge from person convicted 
of domestic violence misdemeanor); United 
States v. Carpio-Leon, 701 F.3d 974 (4th Cir. 
2012) (rejecting challenge from undocumented 
alien); United States v. Chapman, 666 F.3rd 
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220 (4th Cir. 2012) (rejecting challenge from 
persons control led by domest ic v iolence 
protective order).

10.	 Mr. Fooks is a law abiding, responsible citizen, 
disqualified from possessing firearms solely for 
the failure to pay child support, so it cannot be 
said with any certainty that Mr. Fooks would 
have been excluded from owning a firearm in 
the founding generation. See United States 
v. Chester, 628 F.3d 673, 681 (4th Cir. 2010) 
(assuming challenger’s rights intact where there 
is a lack of historical evidence on whether the 
Second Amendment historically protected person 
convicted of misdemeanor).

11.	 Next, the State will need to “demonstrate under 
the intermediate scrutiny standard that there is a 
‘reasonable fit’ between the challenged regulation 
and a ‘substantial’ government objective.” Id. at 
683.

12.	 As-applied, there is not even rational basis to 
conclude that disqualifying a person, convicted 
for failing to pay child support, serves the 
government goal of reducing gun violence in any 
capacity.

WHEREFORE, Defendant respectfully moves this 
Honorable Court to GRANT this Motion to Dismiss, 
dismiss Counts 1 through 13 of the charging document, 
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grant a hearing, and for any other remedy the Court 
deems appropriate.

Respectfully submitted,

/s/ Jonathan Yunes 
Jonathan Yunes, Esq. 
Assistant Public Defender 
201 Baptist Street, Suite 26 
Salisbury, MD 21801 
(410) 713-3400 
Jonathan.Yunes@maryland.gov 
CPF #1612140073
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APPENDIX E — STATE’S ANSWER TO 
DEFENDANT’S MOTION TO DISMISS,  

FILED MARCH 8, 2021

IN THE CIRCUIT COURT 
FOR WICOMICO COUNTY 

STATE OF MARYLAND

CASE NO. C-22-CR-21-000030

STATE OF MARYLAND

v.

ROBERT FOOKS

Filed March 8, 2021

STATE’S RESPONSE TO  
MOTION TO DISMISS COUNTS 1-13

The State of Maryland, by Darin S. Ruark, Assistant 
State’s Attorney for Wicomico County, respectfully 
responds in opposition to the Motion to Dismiss filed by 
Robert Fooks (“Defendant”) pursuant to the Second and 
Fourteenth Amendments of the United States Constitution.

PROCEDURAL BACKGROUND

As this case is still in its adolescence, its procedural 
history is likewise in a nascent stage. Accordingly, 
Defendant was arrested on August 24, 2020, and charged 
pursuant to a statement of charges in the District Court 
for Wicomico County. Thereafter, on September 1, 2020, 



Appendix E

217a

a criminal information was filed in the Circuit Court for 
Wicomico County with an amended criminal information 
filed on January 27, 2021.

DISCUSSION

Maryland has long stood out as one of the strictest 
states when it comes to gun laws. Notwithstanding those 
strict gun laws, the Second Amendment has ensured that 
law-abiding citizens rights to own guns are not abridged. 
Courts have made it very clear, however, that the Second 
Amendment is not limitless. States have and continue to 
enact laws that protect society as a whole and have been 
ruled not violative of individuals Second Amendment right.

The Defendant’s Motion purports to stymie the weight 
carried by Public Safety Article 5-133 and the right 
afforded by the Second Amendment.	 While the Right 
to Bear Arms is a fundamental constitutional right, much 
like other rights, their bounds are not endless.

I.	 The Second Amendment and Maryland’s Gun Laws

The Constitution, serves as the starting point to 
which our analysis begins. The Second Amendment to 
the United States Constitution provides that, “A well 
regulated Militia, being necessary to the security of a 
free state, the right of the people to keep and bear arms, 
shall not be infringed.” U.S. Const. Amend. II. This 
right, afford in 1791, has stood the time and temperament 
of societal divides at almost every political debate. Long 
ingrained in American history, the right to own a gun is 
as foundational as the country itself. This right, however, 
is not limitless.
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In 1996, then Governor Parris Glendening proposed 
the Maryland Gun Violence Act of 1996. The aim of 
this law was part of a “comprehensive proposal aimed 
at reducing the epidemic of gun violence” in Maryland 
by generally “reducing the availability of handguns and 
assault weapons” and “get[ing] guns out of the hands of 
.  .  . criminals.” Briefing Statement Before the Senate 
Judicial Proceeding Committee and House Judiciary 
Committee (1996).

Out of the Maryland Gun Violence Act of 1996 spawned 
a new prohibition against illegal possession of firearms. 
The newly enacted portion of the statute included:

(d)  A person may not possess a regulated 
firearm if the person:

(1)  Has been convicted of:

(i)  a crime of violence;

(ii)  any violation classified as a felony in this 
State;

(iii)  any violation classified as a misdemeanor 
in this State that carries a statutory penalty of 
more than 2 years; or

(iv)  any violation classified as a common law 
offense where the person received a term of 
imprisonment of more than 2 years.
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1966 Maryland Laws, Chapter 561 and 562, Section 
445(d). The section was the precursor to section 5-133(b). 
Evident in the text of the legislation itself lies what will 
become the sword on which the Defendant succumbs. 
The calculated, spelled out prohibition laid out in the 
aforementioned section makes it clear that the legislature 
recognized that there would be certain crimes that did 
not carry felony convictions, that still should prohibit 
an individual from possessing a firearm. The courts 
have been clear, one’s Second Amendment right is not 
boundless.

II.	 Second Amendment Limits

In order to ascertain the limits of the right to bear 
arms, it is necessary to traverse the protections of that 
right. In District of Columbia v. Heller, the Court held 
that the Second Amendment “guarantee[s] the individual 
right to possess and carry weapons.” District of Columbia 
v. Heller, 554 U.S 570, 581 (2008). Subsequently, in 
McDonald v. Chicago, 561 U.S. 742, (2010), the Court 
held that the Second Amendment’s protection of an 
individual’s right to possess and carry firearms was fully 
incorporated against state and local governments through 
the Fourteenth Amendment. The Heller Court noted, 
however, “nothing in our opinion should be taken to cast 
doubt on the longstanding prohibitions on the possession 
of firearms . . . ” District of Columbia v. Heller, 554 U.S. 
at 626. The departure is now ripe to ascertain the limits 
the placed on the conferred right.

The Court in Williams v. State, 417 Md. 479 (2011), 
found that the Second Amendment is not violated by 
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the wear/carry/transport handgun prohibition under 
Maryland Criminal Law Code Annotated §4-203. The 
Court stated that the reasoning as applied to Maryland 
Criminal Law Code Annotated §4-203 would still 
carry over to the constitutionality of Public Safety §5-
133. Id. at 493. The ruling in Williams reaffirms the 
decisions of Heller and McDonald, namely, while those 
opinions safeguarded the longstanding principles of an 
individuals’ right to self-defense, when possession in the 
home was an issue, the Supreme Court has made clear 
that a State’s regulatory scheme prohibiting handgun 
ownership by dangerous individuals, felons, and the 
mentally ill, among other restrictions, are not violative of 
the Second Amendment, as applied to the States through 
the Fourteenth Amendment. Maryland Public Safety 
Code §5-133 is exactly the type of restrictive statute that 
is permitted under the Supreme Court holdings. See, 
Williams v. State, 417 Md at 498. Plainly, the conviction 
and subsequent prohibition impinged on the Defendant in 
the case sub judice will not imperil the “well-regulated 
militia”, leaving the Defendant’s contention completely 
adrift.

III.	As Applied Challenge

The Defendants Motion rests, and meets its demise, 
squarely on the two-pronged framework used in analyzing 
as-applied challenges to firearms prohibitions. Originally 
formulated in U.S. v. Chester, 628 F.3d 673 (4th Cir. 2010), 
a court must first inquire “whether the challenged law 
imposes a burden on conduct falling within the scope 
of the Second Amendment’s guarantee.” Id. at 680. If 
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the challenged law does not impose such a burden, the 
challenged law is valid. Id. If the challenged law does 
impose that burden, the court then must move onto the 
second step, the means-end, intermediate scrutiny test. 
Id.

The Court in U.S. v. Moore, 666 F. 3d 313 (4th Cir. 2012), 
proffered a streamlined analysis under step one when the 
challenged law under review is one that has been shown 
presumptively valid. Under the streamlined analysis of 
the first-prong, the court “need not undertake an extensive 
historical inquiry to determine whether the conduct at 
issue was understood to be within the scope of the Second 
Amendment at the time of ratification.” Hamilton v. 
Pallozzi, 848 F. 3d 614, 624, (4th Cir. 2017). Instead, the 
court must “effectively supplant the historical inquiry 
with the more direct question of whether the challenger’s 
conduct is within the protected Second Amendment 
right of ‘law-abiding, responsible, citizens to use arms in 
defense of hearth and home.” Id. Further, the challenger 
“must show that his factual circumstances remove his 
challenge from the realm of ordinary challenges.” Id. 
Finally, completing the analysis, if the challenger is “able 
to demonstrate that he is outside the realm of ordinary 
challenges, such that his conduct is within the protected 
right of law-abiding, responsible citizens to use arms in 
defense of hearth and home, the court must proceed to the 
second step: the means-end scrutiny.” Id.

Here, at this impasse, the Defendant’s argument 
meets it demise. In the case sub judice, the guns were 
not the Defendant’s, and he sold the guns at a local pawn 
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shop. The conduct by the Defendant removes his conduct 
from being within the protected right of law-abiding, 
responsible citizens to use arms in defense of hearth and 
home. Despite the Defendant’s contentions, his challenge 
under this two-pronged test is within the realm of ordinary 
challenges to which, as mentioned above, have been upheld 
as a valid regulation to one’s Second Amendment right. For 
the foregoing reasons, the State respectfully requests that 
this Honorable Court deny Defendant’s Motion to Dismiss 
Counts 1-13.

Respectfully submitted,

	     /S/                                        
Darin Ruark 
Assistant State’s Attorney 
Wicomico County State’s Attorney’s Office  
309 East Main Street 
P.O. Box 1006 
Salisbury, Maryland 21803 
Phone: (410) 548-4880 
druark@wicomicoounty.org

mailto:druark@wicomicoounty.org
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APPENDIX F — DEFENDANT’S SUPPLEMENT 
TO MOTION TO DISMISS, FILED MARCH 22, 2021

IN THE CIRCUIT COURT OF WICOMICO COUNTY 
STATE OF MARYLAND 

CASE NO: C-22-CR-21-30

STATE OF MARYLAND

Plaintiff,

v.

ROBERT FOOKS,

Defendant.

Filed March 22, 2021

DEFENDANT’S SUPPLEMENT TO ITS  
MOTION TO DISMISS COUNTS 1-13

Now comes the Defendant, Robert Fooks, by and 
through counsel, Jonathan Yunes and the Office of the 
Public Defender, respectfully supplements the record, and 
states in furtherance thereof upon information and belief:

I.	 Procedural History

On March 17, 2021, the Court held a hearing on to 
consider Defendant’s Motion to Dismiss. There, Defendant 
argued that the statute, as-applied in this case, is 
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unconstitutional. The Court inquired if Defendant was 
challenging the statute as a whole, or just as-applied. The 
Court indicated that it was unsure whether Defendant had 
standing to make an as-applied challenge. This supplement 
follows.

II.	 Challenges to Statutes Generally

An aggrieved party may make two types of challenges 
to the constitutionality of a statute: facial challenges, where 
the challenger argues that the statute is unconstitutional 
and should not be applied to any party, and as-applied 
challenges, where the challenger argues that the statute 
is not constitutional under that specific set of facts. See 
generally, Motor Vehicle Administration v. Seenath, 448 
Md. 145, 181 (2016). It is generally preferred to proceed on 
the narrowly applied as-applied challenge first. See King 
v. State, 425 Md. 550, 592 (2012), rev’d, 569 U.S. 435 (2013).

A.	 As-Applied Challengers Have Standing Unless 
there is an Unmet Condition Precedent

“A party always has standing to raise an as applied 
challenge . . . .” Seenath, 448 Md. at 181. This has been limited 
at times, however. In Williams v. State, the challenger 
argued that the requirement of a handgun permit was 
unconstitutional, but had never made application for a 
permit. 417 Md. 479, 488 n. 7 (2011). The Court of Appeals 
ruled that because Williams never applied for a permit, 
Williams lacked standing to make a challenge to the law. 
Similarly, in Green v. City of Raleigh, a challenger in a 
civil suit lacked standing on one of his challenges to an 
ordinance which required picketers to remain on the 
outmost portion of a sidewalk, where the challenger was 
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never actually required to remain on the outmost portion 
of a sidewalk. 523 F. 3d. 293, 298 (4th Cir. 2008). Green 
did, however, have standing to challenge other portions of 
the picketing law, where they were being applied to him. 
Id. at 298-99. Here, there is no condition precedent of this 
sort. Mr. Fooks is alleged to have possessed a firearm after 
no longer having the rights to possess firearms. He is not 
alleged to have possessed any firearms which require 
special permits. Therefore, he has standing to challenge 
the constitutionality of the statute removing his Second 
Amendment rights via an as-applied challenge.

B.	 Facial Challenges

Typically, to be successful in challenging a statute 
on its face, a facial challenge must show that there 
are no circumstances under which the statute would 
be constitutional. See generally, Seenath, 448 Md. at 
181. Defendant was operating under this rule when it 
improvidently indicated that it was not making a facial 
challenge. However, when a challenged statute infringes 
fundamental rights, such as by being so vague that it 
violates due process, or so overbroad that it infringes on 
protected speech, the Court must strike down the statute. 
See generally, Galloway v. State, 365 Md. 599, 611-12 
(2001). If the statute encroaches on fundamental rights 
in marginal cases, even if not directly in the challenger’s 
case, it provides standing to the party to challenge the 
statute even if it were constitutional on an as-applied basis. 
Id. at 616-618.

Here, Defendant respectfully requests the Court to 
consider this challenge as well, though Defendant does not 
believe it changes the analysis significantly. On a facial 
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challenge where fundamental rights are involved, a court 
would consider imaginary marginal cases, even where 
the challengers case is constitutional. Id. As argued at 
the Motions Hearing, this case is the imaginary marginal 
case: the common law offense which disqualified Mr. Fooks 
is Contempt. Most, if not all, common law offenses are 
more serious than Contempt.

III.	CONCLUSION

After review of the case law, it does appear that there 
are situations where standing can preclude a challenge 
to a statute. However, none of these situations apply, so 
Mr. Fooks has standing to make an as-applied challenge. 
In fact, the rights at issue being as fundamental as they 
are, they actually provide additional standing to make 
a viable facial challenge. Fortunately, given the benign 
nature of Mr. Fooks’ disqualifying offense, the analysis 
is no different, and the Court can and should avoid the 
facial challenge granting the motion to dismissed based 
on a as- applied challenge.

Respectfully submitted,

/s/ Jonathan Yunes                  
Jonathan Yunes, Esq.  
Assistant Public Defender  
201 Baptist Street, Suite 26 
Salisbury, MD 21801 
(410) 713-3400 
Jonathan.Yunes@maryland.gov 
 CPF #1612140073

mailto:Jonathan.Yunes@maryland.gov
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APPENDIX G — STATE’S ANSWER TO 
DEFENDANT’S SUPPLEMENT TO MOTION  

TO DISMISS, FILED APRIL 14, 2021

IN THE CIRCUIT COURT FOR WICOMICO COUNTY 
STATE OF MARYLAND 

CASE NO: C-22-CR-21-30

STATE OF MARYLAND

VS.

ROBERT FOOKS,

Filed April 14, 2021

STATE’S ANSWER TO DEFENDANT’S 
SUPPLEMENT TO ITS MOTION TO DISMISS

The State of Maryland, by Darin Ruark, Assistant 
State’s Attorney for Wicomico County, in response to 
Defendant’s Supplement to its Motion to Dismiss and 
states:

•	 All of the cases defense counsel supplied in its 
supplement deal with the same issue the State 
argued at the motion’s hearing on March 17, 2021. 
Namely, the State maintains that Mr. Fooks does 
not have a Second Amendment right in someone 
else’s guns. Therefore, even as-applied, he sold the 
guns, that were not his. The protection afforded 
by the Second Amendment, as-applied, originally 
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formulated in U.S. v. Chester, 628 F.3d 673 (4th 
Cir. 2010), a court must first inquire “whether 
the challenged law imposes a burden on conduct 
falling within the scope of the Second Amendment’s 
guarantee.” Id. at 680. This burden has not been 
met because the court must “effectively supplant 
the historical inquiry with the more direct question 
of whether the challenger’s conduct is within the 
protected Second Amendment right of ‘law-abiding, 
responsible, citizens to use arms in defense of 
hearth and home.”

•	 The Defense makes that statement that standing 
exists UNLESS there is an unmet condition 
precedent. In Motor Vehicle Administration v. 
Seenath, 448 Md. 145, 181 (2016), the advice of rights 
form was at issue in regards to the due process 
clause. The as-applied challenge in this case was 
related to an advice of rights form read to the 
defendant and the revocation of his commercial 
drivers license. As this factual scenario is inopposite 
of ours, the State continues to maintain that as-
applied to Mr. Fooks, the protections afforded under 
the Second Amendment apply to the use of one’s own 
arms, in defense of hearth and home.

•	 The State clearly does not think the Defense is 
arguing a facial challenge as to be successful, a 
facial challenge, “must establish that there is no set 
of circumstances under which the [statute] would 
be constitutional.” Harrison-Solomon v. State, 442 
Md. 254, 287 (2015). As the defense points out, this 
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Court would have to find that this is indeed the 
“imaginary marginal case.” As such, the State does 
not believe the Defense’s supplement adds anything 
to his argument as the protections he is seeking, do 
not exist in this factual scenario.

Respectfully submitted,

	     /S/                                  
Darin Ruark 
Assistant State’s Attorney 
Wicomico County State’s 
  Attorney’s Office 
309 East Main Street 
P.O. Box 1006 
Salisbury, Maryland 21803 
Phone: (410) 548-4880 
Fax: (410) 860-2425 
druark@wicomicocounty.org 
CPF No. 2006160004
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APPENDIX H — STATUTORY 
PROVISION INVOLVED

Maryland Code, Public Safety Article, §  5-133. 
Restrictions on possession of regulated firearms

(a)  This section supersedes any restriction that a local 
jurisdiction in the State imposes on the possession by 
a private party of a regulated firearm, and the State 
preempts the right of any local jurisdiction to regulate 
the possession of a regulated firearm.

(b)  Subject to § 5-133.3 of this subtitle, a person may not 
possess a regulated firearm if the person:

(1)  has been convicted of a disqualifying crime;

(2)  has been convicted of a violation classified 
as a common law crime and received a term of 
imprisonment of more than 2 years;

(3)(i)  has been convicted on or after October 1, 2023, 
of a second or subsequent violation of § 4-104 of the 
Criminal Law Article; or

(ii)  has been convicted on or after October 1, 
2023, of a violation of § 4-104 of the Criminal 
Law Article if the violation resulted in the use 
of a loaded firearm by a minor causing death or 
serious bodily injury to the minor or another 
person;

(4)  subject to subsection (b-1) of this section, is on 
supervised probation after being convicted:
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(i)  of a crime punishable by imprisonment for 
1 year or more;

(ii)  for a violation of § 21-902(b) or (c) of the 
Transportation Article; or

(iii)  for violating a protective order under 
§ 4-509 of the Family Law Article;

(5)  is a fugitive from justice;

(6)  is a habitual drunkard;

(7)  is addicted to a controlled dangerous substance 
or is a habitual user;

(8)  suffers from a mental disorder as defined in 
§ 10-101(i)(2) of the Health--General Article and has 
a history of violent behavior against the person or 
another;

(9)  has been found incompetent to stand trial under 
§ 3-106 of the Criminal Procedure Article;

(10)  has been found not criminally responsible 
under § 3-110 of the Criminal Procedure Article;

(11)  has been voluntarily admitted for more than 30 
consecutive days to a facility as defined in § 10-101 
of the Health--General Article;

(12)  has been involuntarily committed to a facility 
as defined in § 10-101 of the Health--General Article;
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(13)  is under the protection of a guardian appointed 
by a court under § 13-201(c) or § 13-705 of the Estates 
and Trusts Article, except for cases in which the 
appointment of a guardian is solely a result of a 
physical disability;

(14)  except as provided in subsection (e) of this 
section, is a respondent against whom:

(i)  a current non ex parte civil protective order 
has been entered under § 4-506 of the Family 
Law Article; or

(ii)  an order for protection, as defined in 
§ 4-508.1 of the Family Law Article, has been 
issued by a court of another state or a Native 
American tribe and is in effect; or

(15)  if under the age of 30 years at the time of 
possession, has been adjudicated delinquent by a 
juvenile court for an act that would be a disqualifying 
crime if committed by an adult.

(b-1)  Subsection (b)(4) of this section may not be construed 
to prohibit possession of a regulated firearm by a person 
who was not convicted of but received only probation 
before judgment for an offense listed in subsection (b)(4) 
of this section.

(c)(1)  A  person may not possess a regulated firearm if 
the person was previously convicted of:
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(i)  a crime of violence;

(ii)  a violation of § 5-602, § 5-603, § 5-604, § 5-605, 
§ 5-612, § 5-613, § 5-614, § 5-621, or § 5-622 of the 
Criminal Law Article; or

(iii)  an offense under the laws of another state or 
the United States that would constitute one of the 
crimes listed in item (i) or (ii) of this paragraph if 
committed in this State.

(2)(i)  Subject to paragraph (3) of this subsection, 
a person who violates this subsection is guilty of a 
felony and on conviction is subject to imprisonment 
for not less than 5 years and not exceeding 15 years.

(ii)  The court may not suspend any part of the 
mandatory minimum sentence of 5 years.

(iii)  Except as otherwise provided in § 4-305 
of the Correctional Services Article, the person 
is not eligible for parole during the mandatory 
minimum sentence.

(3)  At the time of the commission of the offense, if 
a period of more than 5 years has elapsed since the 
person completed serving the sentence for the most 
recent conviction under paragraph (1)(i) or (ii) of this 
subsection, including all imprisonment, mandatory 
supervision, probation, and parole:

(i)  the imposition of the mandatory minimum 
sentence is within the discretion of the court; 
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and

(ii)  the mandatory minimum sentence may not 
be imposed unless the State’s Attorney notifies 
the person in writing at least 30 days before trial 
of the State’s intention to seek the mandatory 
minimum sentence.

(4)  Each violation of this subsection is a separate 
crime.

(5)  A person convicted under this subsection is not 
prohibited from participating in a drug treatment 
program under §  8-507 of the Health--General 
Article because of the length of the sentence.

(d)(1)  Except as provided in paragraph (2) of this 
subsection, a person who is under the age of 21 years may 
not possess a regulated firearm.

(2)  Unless a person is otherwise prohibited from 
possessing a regulated firearm, this subsection does 
not apply to:

(i)  the temporary transfer or possession of a 
regulated firearm if the person is:

1.  under the supervision of another who 
is at least 21 years old and who is not 
prohibited by State or federal law from 
possessing a firearm; and
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2.  acting with the permission of the 
parent or legal guardian of the transferee 
or person in possession;

(ii)  the transfer by inheritance of title, and not 
of possession, of a regulated firearm;

(iii)  a member of the armed forces of the 
United States or the National Guard while 
performing official duties;

(iv)  the temporary transfer or possession of a 
regulated firearm if the person is:

1.   participating in marksmanship 
training of a recognized organization; and

2.  under the supervision of a qualified 
instructor;

(v)  a person who is required to possess a 
regulated firearm for employment and who 
holds a permit under Subtitle 3 of this title; or

(vi)  the possession of a firearm for self-defense 
or the defense of others against a trespasser 
into the residence of the person in possession 
or into a residence in which the person in 
possession is an invited guest.

(e)  This section does not apply to a respondent 
transporting a regulated firearm if the respondent is 
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carrying a civil protective order requiring the surrender 
of the regulated firearm and:

(1)  the regulated firearm is unloaded;

(2)  the respondent has notified the law enforcement 
unit, barracks, or station that the regulated firearm 
is being transported in accordance with the civil 
protective order; and

(3)  the respondent transports the regulated firearm 
directly to the law enforcement unit, barracks, or 
station.

(f)  This section does not apply to the carrying or 
transporting of a regulated firearm by a person who is 
carrying a court order requiring the surrender of the 
regulated firearm, if:

(1)  the firearm is unloaded;

(2)  the person has notified a law enforcement 
unit, barracks, or station that the firearm is being 
transported in accordance with the order; and

(3)  the person transports the firearm directly to a 
State or local law enforcement agency or a federally 
licensed firearms dealer.

(g)  Subject to subsection (b)(3) of this section, a person 
who has been convicted on or after October 1, 2023, of a 
violation of § 4-104 of the Criminal Law Article may not 
possess a regulated firearm for 5 years following the date 
of the conviction.
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APPENDIX I — DOCKET ENTRIES OF THE 
CIRCUIT COURT OF MARYLAND

Secure CaseSearch        Circuit Court of Maryland

Case Header Information

Court System: Circuit Court For Wicomico 
County - Criminal

Location: Wicomico Circuit Court
Case Number: C-22-CR-21-000030

Case Title: State of Maryland vs. Robert 
L Fooks

Case Type: Criminal - Information
Filing Date: 01/26/2021
Case Status: Appealed

Case Flag(s): Case Appealed to COSA
Tracking Number(s): 207022001034

Other Reference Numbers

State’s Attorney Case : R28020
Case Appealed : CSA-REG-0269-2021

Judgment: C-22-JG-21-000255

Defendant Information

Defendant

Name: Fooks, Robert L
AddedDate: 01/26/2021

Race: White  Sex: Male  Height: 5'7"  
Weight: 200  DOB: 08/12/1970
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Party in jail: No
FBI Number:

StateID: Number: 232731  State: Maryland
LocalID: Number:  Agency:

Current Address: Yes

Address: 25671 Delmar Road

City: MARDELA SPRINGS 
State: MD  Zip Code: 21837

Current Address: No
Address: Wicomico County Detention Center
Address: 411 Naylor Mill Road

City: Salisbury  State: MD Zip Code: 21801

Attorney(s) for the Defendant

Name: Yunes, Jonathan Adam
Appearance Date: 01/28/2021

Address Line 1: Office of the Public Defender
Address Line 2: 201 Baptist St.
Address Line 3: Suite 26

 City: Salisbury State: MD Zip Code: 21801
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Name: Public Defender, Wicomico County
Appearance: 01/28/2021

Address Line 1: W. Paul Martin DC/MSC
Address Line 2: 201 Baptist Street, Suite 26

City: Salisbury State: MD Zip Code: 21801

Involved Parties Information

Plaintiff
Name: State of Maryland

AddedDate: 01/26/2021

Attorney(s) for the Plaintiff

Name: Ruark, Darin
Appearance Date: 01/26/2021

Address Line 1: 309 E. Main St
Address Line 2: P.O. Box 1006

 City: Salisbury State: MD Zip Code: 21803

Name: State’s Attorney - Wicomico County
Appearance Date: 01/26/2021

Address Line 1: 309 E. Main Street
Address Line 2: P.O. Box 1006

 City: Salisbury State: MD Zip Code: 21803
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Restitution Payee

Name: Murray-Artis, Marilyn
AddedDate: 04/29/2021

Court Scheduling Information

Event Type Event Date Event Time JudgeId
Hearing - Motion 03/17/2021 10:30:00 KALBE
Hearing - Motion 03/17/2021 10:30:00 KALBE
Hearing 03/17/2021 10:30:00 KALBE

 Hearing 04/13/2021 10:30:00 KALBE
 Hearing - Plea 04/27/2021 09:30:00 SPJSA

Location Room Result
CC22 Wicomico Calendar Courtroom 1 CONC
CC22 Wicomico Calendar Courtroom 1 CONC
CC22 Wicomico Calendar Courtroom 1 CONC
CC22 Wicomico Calendar Courtroom 1 CONC
CC22 Wicomico Calendar Courtroom 4 CONC

Charge and Disposition Information

Charge No: 1 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description:  RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020



Appendix I

241a

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 2 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 3 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021
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Charge No: 4 CJIS Code: 1-1106 Statute  
 Code: PS.5.133.(B)

Charge Description: REG FIREARM:ILLEGAL 
 POSSESSION Charge Class:  
 Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Plea: Conditional Plea of Guilty Plea 
Date: 04/27/2021

Disposition: Guilty Disposition Date: 04/27/2021

Life: false
Death: false

Start Date: 02/13/2021
Jail Term: Yrs: 5 Mos: 0 Days: 0 Hours: 0

Suspend All But: Yrs: 0 Mos: 0 Days: 73 Hours: 0

Charge No: 5 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021
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Charge No: 6 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 7 CJIS Code: 1-1106 Statute  
 Code: PS.5.133.(B)

Charge Description: REG FIREARM:ILLEGAL 
 POSSESSION Charge Class:  
 Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Plea: Conditional Plea of Guilty Plea 
Date: 04/27/2021

Disposition: Guilty Disposition Date: 04/27/2021

Jail
Life:  false

Death:  false
Start Date: 02/13/2021
Jail Term: Yrs: 5 Mos: 0 Days: 0 Hours: 0

Suspended Term:   Suspend Entire Sentence
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Charge No: 8 CJIS Code: 1-1106 Statute  
 Code: PS.5.133.(B)

Charge Description: REG FIREARM:ILLEGAL 
 POSSESSION Charge Class:  
 Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 9 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 10 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020
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Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 11 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 12 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 13 CJIS Code: 1-0439 Statute  
 Code: PS.5.205.(b)

Charge Description: RFL/SHOTGN POSS-DISQUAL 
 Charge Class: Misdemeanor
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Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Charge No: 14 CJIS Code: 1-1136 Statute  
 Code: CR.7.104

Charge Description: Theft: $1,500 To Under $25,000 
 Charge Class: Felony District 
 Court

Probable Cause:
Offense Date From: 11/12/2018 To: 07/18/2020

Disposition

Disposition: Nolle Prosequi Disposition 
Date: 04/27/2021

Probation: 
Start Date:	 04/27/2021
Supervised :	 true Yrs: 2 Mos: 0 Days: 0 Hours: 0
UnSupervised :	 false Yrs:  Mos:  Days:  Hours:

Restitution and Other Costs:
Obligor:	 Fooks, Robert L Status: Entered
Pay To:	 Murray-Artis, Marilyn Entered 

Date: 04/29/2021
Restitution Amount:	 $9,949.00

Comments:
Court costs imposed in the amount of $145.00. See financial 
tab.
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Warrants Information

Warrant ID: C-22-CR-21-000030 - 1
Warrant Type: Arrest Warrant
CurrentStatus: Warrant Recalled /  

 Quashed Date: 01/28/2021  
 Time: 16:23 PM

PreviousStatus: Warrant Issued / Active  
 Date: 01/27/2021 Time:  
 10:10 AM

PreviousStatus: Warrant Recommended /  
 Ordered Date: 01/27/2021  
 Time: 8:28 AM

Issuing Judge: Beckstead, Kathleen  
 Leonard

Agency ID: 2979 Agency Name:  
 WICOMICO SHERIFF’S  
 DEPT

BadgeNumber:  Name:
Conditions:

Commissioner Comments: 
Court Clerk Comments:

 
Bond Setting Information

Bail Date: 01/27/2021

Bail Setting Type: Hold Without Bond
Bail Amount: $0.00
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Service Information

Service 
Type

Person to 
Serve

Issued Date Service 
Date

Subpoena 
Issued

Fruitland 
Police 
Department

03/24/2021

Subpoena 
Issued

Maryland 
Parole and 
Probation

04/13/2021

The complete case file can be obtained  
from the Courthouse.




