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MEMORANDUM* OPINION, U.S. COURT OF
APPEALS FOR THE NINTH CIRCUIT
(JUNE 17, 2025)

NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

CHINOOK INDIAN NATION, et al.,

Plaintiffs-Appellants,

v.
DOUG BURGUM, Secretary of the Interior, et al.,

Defendants-Appellees.

No. 24-3629
D.C. No. 3:17-cv-05668-MJP

Appeal from the United States District Court
for the Western District of Washington
Marsha J. Pechman, District Judge, Presiding

Before: RAWLINSON, BRESS and BUMATAY,
Circuit Judges.

* This disposition is not appropriate for publication and is not
precedent except as provided by Ninth Circuit Rule 36-3.
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MEMORANDUM

The Chinook Indian Nation (“CIN”) appeals the
district court’s dismissal of its suit for presenting a
non-justiciable political question. CIN brought the
present suit for declaratory and injunctive relief
against the Department of the Interior seeking federal
recognition as an Indian Tribe. Federal recognition is
a prerequisite to an Indian tribe establishing a “gov-
ernment-to-government relationship with the United
States,” and receiving a range of rights and benefits. 25
C.F.R. § 83.2(a). Although “the action of the federal
government in recognizing or failing to recognize a
tribe has traditionally been held to be a political one
not subject to judicial review,” Kahawaiolaa v. Norton,
386 F.3d 1271, 1276 (9th Cir. 2004) (quotation omit-
ted), CIN argues that Congress delegated recognition
authority to the courts in an uncodified congressional
finding in the List Act of 1994. Pub. L. 103-454, § 103(3),
108 Stat. 4791. Because CIN’s argument is premised
on a misinterpretation of the List Act, we affirm the
district court’s dismissal of this case.

The operative provision of the List Act requires
the Secretary of the Interior to “publish in the Federal
Register a list of all Indian tribes which the Secretary
recognizes to be eligible for the special programs
and services provided by the United States to Indi-
ans because of their status as Indians.” 25 U.S.C.
§ 5131(a) (emphasis added). On its face, the List Act
only requires publication of a list of tribes that have
already been recognized. It leaves the antecedent issue
of recognition to the Secretary. See Agua Caliente
Tribe of Cupenio Indians of Pala Reservation v. Sweeney,
932 F.3d 1207, 1217 (9th Cir. 2019) (“Although
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somewhat circular, by definition, a federally recog-
nized tribe is one that is already on the list.”).

CIN does not rely on the operative provision of
the List Act; rather, it focuses on one of its congres-
sional findings. The relevant finding states that “[t]he
Congress finds that— . . . Indian tribes presently may
be recognized by Act of Congress; by the administra-
tive procedures set forth in part 83 of the Code of
Federal Regulations . . . ; or by a decision of a United
States court.” § 103(3) (emphasis added). CIN argues
that the final reference to “a decision of a United
States court” delegates recognition authority to the
federal judiciary.

This interpretation is not persuasive. Federal
recognition is channeled through the Department of
Interior’s Part 83 process. See Agua Caliente, 932 F.3d
at 1214 (citing 25 C.F.R. § 83.1). It is highly unlikely
that Congress significantly restructured the federal
recognition process by means of one clause, buried
among several congressional findings, that precedes
an operative provision pertaining only to accurate list
keeping. See Nat’l Org. for Women, Inc. v. Scheidler,
510 U.S. 249, 260 (1994) (“We also think that the
quoted statement of congressional findings is a rather
thin reed upon which to base a requirement . . . neither
expressed nor . . . fairly implied in the operative sec-
tions of the Act.”); see also Whitman v. Am. Trucking
Assns., Inc., 531 U.S. 457, 468 (2001). In a case such
as this, much more explicit language is necessary to
prove that a statute allows litigants to circumvent an
administrative process. See Bennett v. Spear, 520 U.S.
154, 174 (1997); San Carlos Apache Tribe v. United
States, 417 F.3d 1091, 1096-97 (9th Cir. 2005). It is
more likely that § 103(3) references narrow ways in
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which tribes have been “recognized” under other stat-
utes for limited purposes. See, e.g., Jamul Action
Comm. v. Simermeyer, 974 F.3d 984, 993 (9th Cir. 2020).

Section 103(3) does not have the legal effect that
CIN ascribes to it. Since CIN’s arguments on appeal
are premised on its contrary interpretation of that
provision, we need proceed no further.

AFFIRMED.



App.5a

JUDGMENT, U.S. DISTRICT COURT,
WESTERN DISTRICT OF WASHINGTON
(MAY 9, 2024)

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CHINOOK INDIAN NATION, et al.,

Plaintiffs,

V.

DEB HAALAND, et al.,

Defendants.

Case No. C17-5668 MJP

JUDGMENT IN A CIVIL CASE

X Decision by Court. This action came to consideration
before the court. The issues have been considered
and a decision has been rendered.

THE COURT HAS ORDERED THAT

(1) Claim for Relief! is DISMISSED; (2) Claim for
Relief IT is GRANTED with respect to Plaintiffs’ alle-
gation that the decision not to adopt a proposed
regulation modifying the repetitioning ban was arbi-
trary and capricious and the matter is REMANDED to
the Department of Interior for further evaluation con-
sistent with Court’s order; (3) Claim for Relief III is
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DISMISSED; (4) Claim for Relief IV is DISMISSED;
(5) Claim for Relief V is DISMISSED; (6) Claim for
Relief VI is DISMISSED as moot; (7) Claim for Relief
VII should is DISMISSED as moot; and (8) Claim for
Relief VIII is DISMISSED as moot.

Ravi Subramanian
Clerk of Court

s/ Kathleen Albert
Deputy Clerk

Dated May 9, 2024.
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ORDER, U.S. DISTRICT COURT,
WESTERN DISTRICT OF WASHINGTON
(MAY 9, 2024)

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CHINOOK INDIAN NATION, et al.,

Plaintiffs,

V.
DEB HAALAND, et al.,

Defendants.

Case No. C17-5668 MJP

Before: Marsha J. PECHMAN,
United States Senior District Judge

ORDER RE: JOINT STATUS REPORT
DKT. NO. 156

The Court issues this Order in light of the Parties’
Joint Status report filed on May 7, 2024. (Dkt. No. 156.)
In the Report, the Parties note that all steps necessary
for the distribution of assets held in trust for the
Lower Band of Chinook and Clatsop Indians have
been completed and that the assets have been distrib-
uted to and received by Plaintiff Chinook Indian Nation.
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(JSR at 1-2.) The Parties agree that the Court may
enter judgment on the claims as follows:

Claim for Relief I should be dismissed,;

Claim for Relief II should be “granted with
respect to Plaintiffs’ allegation that the
decision not to adopt a proposed regulation
modifying the re-petitioning ban was arbitrary
and capricious and the matter is remanded
to the Department of Interior for further
evaluation consistent with Court’s order”;

Claim for Relief III should be dismissed;
Claim for Relief IV should be dismissed,;
Claim for Relief V should be dismissed;

Claim for Relief VI should be dismissed as
moot;

Claim for Relief VII should be dismissed as
moot; and

Claim for Relief VIII should be dismissed as
moot.

The Court agrees with the Parties’ proposal as to
the entry of judgment. The Court therefore DIRECTS
the Clerk to enter judgment on the terms set forth

above.

The Court notes that the Parties disagree as to
whether the Court should retain jurisdiction over the
remanded claim. To resolve this question, the Court

ORDERS the following briefing schedule:

1.

Plaintiffs must file a motion asking the Court
to retain jurisdiction, which shall be filed by
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no later than May 29, 2024. The motion may
not exceed six pages or 2,100 words.

2. Defendants must file their opposition by no
later than June 4, 2024. The response must
not exceed six pages or 2,100.

3. Plaintiffs may then file a reply by no later
than June 7, 2024, which shall not exceed
three pages or 1,050 words.

The Court also notes that it will consider Plain-
tiffs’ request for attorneys’ fees, should it be timely filed.

The clerk is ordered to provide copies of this order
to all counsel.

/s/ Marsha J. Pechman
Marsha J. Pechman
United States Senior District Judge

Dated May 9, 2024.



App.10a

ORDER, U.S. DISTRICT COURT,
WESTERN DISTRICT OF WASHINGTON
(JUNE 20, 2018)

UNITED STATES DISTRICT COURT WESTERN
DISTRICT OF WASHINGTON AT TACOMA

CHINOOK INDIAN NATION, et al.,

Plaintiffs,

V.

RYAN K. ZINKE, et al.,

Defendants.

Case No. C17-5668 RBL

Before: Ronald B. LEIGHTON,
United States District Judge.

ORDER ON MOTION TO DISMISS

THIS MATTER is before the Court on Defendants’
Motion to Dismiss [Dkt. #32]. Plaintiffs are descend-
ants of the historic Chinook Indian tribe and bring
suit against the Department of the Interior (DOI) and
the Bureau of Indian Affairs (BIA) in an effort to com-
pel those agencies to add the Chinook Indian Nation
(CIN) to the list of federally acknowledged tribes.
Plaintiffs also challenge regulations promulgated by
Defendants which prohibit the CIN from re-petition-
ing the federal government for tribal acknowledgment.
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Finally, Plaintiffs seek access to funds from a 1970
Indian Claims Commission judgment currently
held in trust by the DOI for the Lower Band of Chi-
nook and Clatsop Indians. Defendants move to dismiss
all claims, arguing that the Court lacks subject matter
jurisdiction to confer federal acknowledgment on the
CIN. Defendants also argue that Plaintiffs lack stand-
ing to challenge the re-petition ban, and that the
CIN’s claims regarding the funds held in trust is not
a final agency action which can be challenged under
the Administrative Procedure Act (APA). The Court
heard oral argument on May 8, 2018. For the reasons
that follow, the Motion to Dismiss is GRANTED IN
PART and DENIED IN PART.

I. Background

A. Parties

Plaintiff Chinook Indian Nation is a tribal group
and nonprofit organization based in Bay Center, WA
whose members primarily reside in Washington and
Oregon. Dkt. 24 at 3-4. Members of the CIN trace
their ancestry to “the historic Chinook Tribe, includ-
ing the Lower Band of Chinook and Clatsop Tribe,
that resided in the area of the lower Columbia River
since time immemorial[.]” Id. at 4.1 The historic Chi-
nook Indians participated in treaty negotiations with

1 The CIN asserts that it is “the present-day political organiza-
tion of, and successor-in-interest to The Lower Band of Chinook
Indians, Wau-ki-kum (“Wahkiakum”) Band of Chinook Tribe of
Indians, Wheelappa (“Willapa”) Band of Chinook Indians, Cath-
lamet Band of Chinook Indians, and Clatsop Tribe of Indians, that
historically lived on both sides of the lower Columbia River|[.]”
Dkt. 24 at 3—4.
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the United States in the mid-1800s, however, the CIN
1s not on the list of federally acknowledged tribes
maintained by the Secretary of the Interior. Dkt. 37
at 10. Plaintiff Anthony Johnson is the elected chair-
person of the CIN. Dkt. 24 at 5.

Collectively, Defendants are the federal agencies
and officials who oversee the tribal acknowledgment
process for the United States. Defendant Ryan Zinke
1s the Secretary of the Interior. Defendant John
Tahsuda is the Acting Assistant Secretary for Indian
Affairs. Defendant BIA is the agency within the DOI
responsible for providing services to American Indi-
ans and Alaska Natives as well as protecting and
improving the trust assets of American Indians and
Indian tribes. Defendant Office of Federal Acknowl-
edgment (OFA) is the office within the DOI that
implements the federal regulations regarding federal
acknowledgment of American Indian tribes.2 See 25
C.F.R. § 83 et seq. The OFA 1is responsible for review-
ing petitions for federal acknowledgment and making
recommendations and proposed findings to the Assis-
tant Secretary for Indian Affairs (AS-IA) on whether
or not to acknowledge tribal existence, thereby estab-
lishing a government-to-government relationship
between the tribe and the United States.

2 The Office of Federal Acknowledgement was formerly known
as the Branch of Acknowledgment and Research. See The Federal
Acknowledgement Process: Hearing Before the S. Comm. on In-
dian Affairs, 109th Cong. (2005) (statement of R. Lee Fleming,
Director, Office of Federal Acknowledgment) available at https:/
/www.doi.gov/ocl/Federal-Acknowledgement.
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B. The Federal Power to Recognize Indian
Tribes

“Federal acknowledgment or recognition of an
Indian group’s legal status as a tribe is a formal polit-
ical act confirming the tribe’s existence as a distinct
political society, and institutionalizing the govern-
ment-to-government relationship between the tribe
and the federal government.” Cohen’s Handbook of
Federal Indian Law § 3.02[3] at 133-34 (2012 ed.).
Federal acknowledgment “is a prerequisite to the pro-
tection, services, and benefits of the Federal Govern-
ment available to” Indian tribes by virtue of their status
as tribes. 25 C.F.R. § 83.2. Acknowledgment also
means that the tribe is entitled to the immunities and
privileges available to other federally acknowledged
Indian tribes by virtue of their government-to-govern-
ment relationship with the United States as well as
the responsibilities, powers, limitations and obliga-
tions of such tribes. Id.

“Historically, the federal government has deter-
mined that certain groups of Indians will be
recognized as tribes or nations for various purposes.
The power of Congress to establish and maintain such
political relations with Indian tribes derives from the
Constitution’s Indian commerce clause.” Cohen’s Hand-
book § 3.02[4] at 136; see also U.S. Const. art. I, § 8, cl.
3. The United States Supreme Court has repeatedly
described Congress as “possess[ing] plenary power
over Indian affairs, including the power to modify or
eliminate tribal rights.” South Dakota v. Yankton
Stoux Tribe, 522 U.S. 329, 343 (1998); see also United
States v. Lara, 541 U.S. 193, 200 (2004) (“the Constitu-
tion grants Congress broad general powers to legislate
in respect to Indian tribes, powers that we have
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consistently described as ‘plenary and exclusive.”) (ci-
tations omitted).

Congress has delegated general responsibility
over matters pertaining to Indian tribes, including is-
sues of tribal recognition, to the Executive branch. See
25 U.S.C. § 2 (“The Commissioner of Indian Affairs
shall, under the direction of the Secretary of the Inte-
rior, and agreeably to such regulations as the
President may prescribe, have the management of all
Indian affairs and of all matters arising out of Indian
relations.”); Cohen’s Handbook § 3.02[4] at 136 (“Con-
gress has long delegated authority to the executive
branch to take actions consistent with federal recog-
nition of tribes. This delegation was the source of
executive branch authority to adopt an administrative
process for federal recognition, which was done in
1978.”) (citing Mark D. Myers, Federal Recognition of
Indian Tribes in the United States, 12 Stan. L. & Pol’y
Rev. 217, 272-273 (2001)).

Federal recognition of tribes prior to the 1970s oc-
curred on an ad hoc basis. Kahawaiolaa v. Norton, 386
F.3d 1271, 1273 (9th Cir. 2004). In 1975, the congres-
sionally-established American Indian Policy Review
Commission “highlighted a number of inconsistencies in
the Department of Interior tribal recognition process
and special problems that existed with non-recognized
tribes. As a result, in 1978, the Department of Interior
exercised its delegated authority and promulgated
regulations establishing a uniform procedure for ‘ac-
knowledging’ American Indian Tribes.” Id.; 25 C.F.R.
§ 83 et seq. Under these “Part 83” acknowledgment
regulations, a petitioning group’s application for recog-
nition must meet seven mandatory criteria to achieve
federal acknowledgment:
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(a) the group has been identified from histor-
ical times to the present, on a substantially
continuous basis, as Indian; (b) “a predominant
portion of the petitioning group comprises a
distinct community and has existed as a
community from historical times until the
present”; (c) the group “has maintained polit-
ical influence or other authority over its
members as an autonomous entity from his-
torical times until the present”; (d) the group
has a governing document; (e) the group has
lists of members demonstrating their descent
from a tribe that existed historically; (f) most
of the members are not members of any other
acknowledged Indian tribe; (g) the group’s
status as a tribe is not precluded by congres-
sional legislation.

Kahawaiolaa, 386 F.3d at 1274 (citing 25 C.F.R. § 83.7
(1994)).3 “Thus, through its broad delegation and ac-
knowledgment regulations, the Department of Interior
has assumed much of the responsibility for determining
which tribes have met the requirements to be acknowl-
edged as a tribe with a government-to-government
relationship with the United States.” Id.

3 The criteria for acknowledgment as a federally recognized In-
dian tribe was renumbered as 25 C.F.R. § 83.11 after the BIA
revised the federal acknowledgment regulations in 2015.
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1. In 1994, Congress passed legislation
requiring the DOI to annually pub-
lish a list of federally recognized
tribes

In 1994, Congress passed the “List Act” requiring
the Secretary of the Interior to publish annually “a list
of all Indian tribes which the Secretary recognizes to
be eligible for the special programs and services pro-
vided by the United States to Indians because of their
status as Indians.” Federally Recognized Indian Tribe
List Act of 1994, Pub. L. No. 103-454, 108 Stat. 4791
(codified at 25 U.S.C. § 5131). Significant to the pre-
sent lawsuit, Congress found: “Indian tribes presently
may be recognized by Act of Congress; by the admin-
istrative procedures set forth in part 83 of the Code of
Federal Regulations denominated ‘Procedures for Es-
tablishing that an American Indian Group Exists as
an Indian Tribe; or by a decision of a United States
court.” Id. at § 103(3) (emphasis added). The legal sig-
nificance of these Congressional findings is disputed
by the parties in this suit.

2. The DOI and the BIA revise the Part
83 tribal acknowledgment regula-
tions through rulemaking in 2015

In 2015, the DOI and the BIA promulgated a Fi-
nal Rule “revis[ing] regulations governing the process
and criteria by which the secretary acknowledges an
Indian tribe.” Federal Acknowledgment of American
Indian Tribes, 80 Fed. Reg. 37,862 (July 1, 2015) (cod-
ified at 25 C.F.R. pt. 83). In promulgating the 2015
amendments, the DOI and the BIA conceded “[f]or
decades, the current process has been criticized as too
slow (a petition can take decades to be decided),
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expensive, burdensome, inefficient, intrusive, less
than transparent, and unpredictable.” Id. The 2015
revisions were intended to make the acknowledgment
“process and criteria more transparent, promote con-
sistent implementation, and increase timeliness and
efficiency, while maintaining the integrity and sub-
stantive rigor of the process.” Id. The Proposed Rule
would have provided a limited opportunity for tribes
that had previously been denied federal recognition to
re-petition for acknowledgment. Id. at 37,875. The
BIA received numerous comments for and against re-
petitioning, and ultimately decided not to allow re-pe-
titions in the Final Rule:

After reviewing the comments both in sup-
port of and in opposition to allowing for any
opportunity for re-petitioning, limiting re-
petitioning by providing for third party in-
put, and other suggested approaches for re-
petitioning, the Department has determined
that allowing re-petitioning is not appropri-
ate. The final rule promotes consistency,
expressly providing that evidence or method-
ology that was sufficient to satisfy any
particular criterion in a previous positive de-
cision on that criterion will be sufficient to
satisfy the criterion for a present petitioner.
The Department has petitions pending that
have never been reviewed. Allowing for re-
petitioning by denied petitioners would be
unfair to petitioners who have not yet had a
review, and would hinder the goals of in-
creasing efficiency and timeliness by
imposing the additional workload associated
with re-petitions on the Department, and
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OFA in particular. The Part 83 process is not
currently an avenue for re-petitioning.

Id.

In addition to the re-petition ban, the 2015 revi-
sions also made several changes to the way the OFA
considers evidence and evaluates a petition for ac-
knowledgment. Central to this lawsuit, the parties
dispute whether the CIN would be able to meet the
seven mandatory criteria for federal acknowledgment
under the 2015 revisions.

C. The Chinook Indian Nation’s Petition for
Federal Acknowledgment

Not long after the DOI first promulgated the Part
83 acknowledgment regulations in 1978, the CIN gave
notice of their intent to pursue administrative ac-
knowledgment. Dkt. 37 at 9-10. The CIN submitted
their initial documented petition for recognition to the
BIA in 1981. Id.; Dkt. 32 at 8-9. The CIN revised and
resubmitted their petition in 1987 after the BIA’s
Branch of Acknowledgment and Research identified
several deficiencies with the petition. Dkt. 32 at 9. The
BIA placed the CIN’s petition for acknowledgment un-
der active consideration in January 1994, formally
beginning Plaintiffs’ unpredictable pursuit of federal
recognition. Id.

1. The DOI issues a Final Determina-
tion for Acknowledgment of the
CIN in 2001

In 1997, AS-IA Ada Deer concluded that the CIN
failed to meet three of the seven mandatory criteria
under the Part 83 regulations, and issued a Proposed
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Finding Against Federal Acknowledgment of the Chi-
nook Indian Tribe. Dkt. 33-1. Specifically, the
Proposed Finding stated that the CIN failed to demon-
strate that it had “existed as a tribal entity
continuously since the time of first sustained contact
in 18117 under § 83.7(a); that the CIN “has not formed
a distinct social or geographical community since
1880” under § 83.7(b); and that “the evidence also
demonstrates that the petitioner has not exercised po-
litical authority over its members since 1855” under

§ 83.7(c). Dkt. 33-2 at 2.

The BIA considered comments submitted by the
CIN and other interested parties in response to the
Proposed Finding throughout 1998. In the final days
of the Clinton Administration in January 2001, AS-IA
Kevin Gover issued a Final Determination for Federal
Acknowledgment, concluding the CIN should be fed-
erally recognized. Dkt. 33-3. AS-IA Gover departed
from former AS-IA Deer’s Proposed Finding after con-
sidering additional evidence of interactions between
the Chinook and the United States in the early 1900s.
Gover concluded, “while the petitioner meets the
seven criteria throughout the period from first contact
to the present, as an alternative basis for recognition,
the petitioner has demonstrated prior federal ac-
knowledgment in the form of a 1925 Act of Congress,
and meets the seven criteria for the period from 1925
to present.” Dkt. 33-4 at 2—-3.

2. The DOI issues a Reconsidered Fi-
nal Determination Against
Acknowledgment in 2002

Plaintiffs’ victory was short-lived, and a new
presidential administration brought a change of
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fortune for the CIN. Several groups including the
Quinault Indian Nation requested that the Interior
Board of Indian Appeals (IBIA) reconsider AS-TA
Gover’s decision to grant the CIN’s petition for federal
acknowledgment. Dkt. 33-5. The IBIA affirmed the fi-
nal determination but referred several matters
outside of its jurisdiction to newly-confirmed Secre-
tary of the Interior Gale Norton, who in turn referred
them to the new AS-IA, Neal McCaleb, for reconsider-
ation. Dkt. 33-5; Dkt. 33-6.

In 2002, citing several perceived deficiencies with
his predecessor’s Final Determination, AS-IA
McCaleb reversed course and issued a Reconsidered
Final Determination Against Federal Acknowledg-
ment, effectively rescinding the 2001 decision to
federally recognize the CIN. Dkt. 33-7. McCaleb dis-
counted several statutes AS-IA Gover had relied on as
evidence that the United States had identified the
Chinook as still existing in the early 1900s and ulti-
mately concluded “the petitioner does not meet
criteria 83.7(a), (b), or (c).” Dkt. 33-8 at 2—4.

3. The DOI stops sending account
statements to the CIN for funds
held in trust for the Lower Band of
Chinook and Clatsop Indians

In 1970, the Indian Claims Commission (ICC)
awarded a final judgment of $48,692 to the Lower
Band of Chinook and Clatsop Indians for claims stem-
ming from the uncompensated taking of tribal lands
by the United States following the negotiation of two
unratified treaties in 1851. See 6 Ind. Cl. Comm. 177,
208, 229-a (1958); 24 Ind. Cl. Comm. 56, 64, 88 (1970).
The funds from the ICC Judgment are presently
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worth approximately $500,000 and are held in trust
by the DOI for the Lower Band of Chinook and Clatsop
Indians.

The DOI sent monthly account statements to the
CIN’s tribal office for nearly 50 years. Dkt. 24 at
9 144. In 2015, without explanation the CIN stopped
receiving account statements. Id. at § 145. CIN Chair-
man Tony Johnson called the DOI Office of the Special
Trustee (OST) to inquire why Plaintiffs were no longer
receiving account statements. Dkt. 34 at 1. Catherine
Rugen, the DOI's Regional Trust Administrator, ex-
plained that since the DOI had decided not to
federally acknowledge Plaintiffs in 2002, the CIN
were not the recognized beneficiaries of the trust ac-
count and were therefore not entitled to receive
account statements. Dkt. 34. At Johnson’s request,
Rugen followed up with a letter explaining the same.
Dkt. 24-4.

Plaintiffs filed the present lawsuit in 2017.

II. Legal Standard

When considering a motion to dismiss under Fed-
eral Rule of Civil Procedure 12(b)(1) or 12(b)(6), the
court construes the complaint in the light most favor-
able to the non-moving party. See Livid Holdings Ltd.
v. Salomon Smith Barney, Inc., 416 F.3d 940, 946 (9th
Cir. 2005); see also Wolfe v. Strankman, 392 F.3d 358,
362 (9th Cir. 2004). Generally, the court must accept
as true all well-pleaded allegations of material fact
and draw all reasonable inferences in favor of the
plaintiff. See Wyler Summit P’ship v. Turner Broad.
Sys., Inc., 135 F.3d 658, 661 (9th Cir. 1998).
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A. Subject Matter Jurisdiction under Rule
12(b)(1)

A motion to dismiss under Fed. R. Civ. P. 12(b)(1)
addresses the court’s subject matter jurisdiction. The
plaintiff bears the burden of proving that the court
has jurisdiction to decide the case. See Kokkonen v.
Guardian Life Ins. Co., 511 U.S. 375, 377 (1994). Ar-
ticle III of the U.S. Constitution limits the judicial
power of the United States to actual cases or contro-
versies. Lujan v. Defenders of Wildlife, 504 U.S. 555,
559 (1992). The closely-related doctrines of standing
and ripeness arise out of the Article III case or contro-
versy requirement and are intended to “prevent courts
from becoming enmeshed in abstract questions which
have not concretely affected the parties.” Pacific Legal
Foundation v. State Energy Resources, 659 F.2d 903,
915 (9th Cir. 1981). “Because standing and ripeness
pertain to federal courts’ subject matter jurisdiction,
they are properly raised in a 12(b)(1) motion to dis-
miss.” Chandler v. State Farm Mut. Auto. Ins. Co., 598
F.3d 1115, 1121-22 (9th Cir. 2010). Courts also lack
subject matter jurisdiction to decide cases that pre-
sent non-justiciable political questions, which are
appropriately raised in a 12(b)(1) motion to dismiss.
Corrie v. Caterpillar, Inc., 503 F. 3d 974, 982 (9th Cir.
2007).

B. Failure to State a Claim under Rule
12(b)(6)

Dismissal under Fed. R. Civ. P. 12(b)(6) may be
based on either the lack of a cognizable legal theory or
the absence of sufficient facts alleged under a cogniza-
ble legal theory. Balistreri v. Pacifica Police Dep’t, 901
F.2d 696, 699 (9th Cir. 1990). A plaintiff’s complaint
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must allege facts to state a claim for relief that is plau-
sible on its face. See Ashcroft v. Igbal, 556 U.S. 662,
678 (2009). A claim has “facial plausibility” when the
party seeking relief “pleads factual content that al-
lows the court to draw the reasonable inference that
the defendant is liable for the misconduct alleged.” Id.
Although the court must accept as true the Com-
plaint’s well-pled facts, conclusory allegations of law
and unwarranted inferences will not defeat an other-
wise proper 12(b)(6) motion to dismiss. Vazquez v. Los
Angeles Cty., 487 F.3d 1246, 1249 (9th Cir. 2007);,
Sprewell v. Golden State Warriors, 266 F.3d 979, 988
(9th Cir. 2001). “[A] plaintiff’s obligation to provide
the ‘grounds’ of his ‘entitle[ment] to relief requires
more than labels and conclusions, and a formulaic rec-
itation of the elements of a cause of action will not do.
Factual allegations must be enough to raise a right to
relief above the speculative level.” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007) (citations and foot-
notes omitted). This requires a plaintiff to plead “more
than an unadorned, the-defendant-unlawfully-
harmed-me-accusation.” Igbal, 556 U.S. at 678 (citing
id.).

ITI. Discussion

This lawsuit stems from the CIN’s decades-long
quest for federal acknowledgment from the United
States. Federal acknowledgment is particularly sig-
nificant because such recognition “affords important
rights and protections to Indian tribes, including lim-
ited sovereign immunity, powers of self-government,
the right to control the lands held in trust for them by
the federal government, and the right to apply for a
number of federal services.” Kahawaiolaa, 386 F.3d at
1273. Plaintiffss Amended Complaint seeks a
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declaratory judgment from the Court that the CIN is
a federally recognized sovereign Indian nation, and
that the Court direct the Secretary of the Interior to
place the CIN on the list of federally acknowledged In-
dian tribes. Dkt. 24 at §9 151— 60. In the alternative,
Plaintiffs request that the Court invalidate the BIA’s
2015 regulation prohibiting the CIN from re-petition-
ing for federal acknowledgment. Id. at Y9 161-91.
Finally, Plaintiffs seek a declaratory judgment from
the Court recognizing their right to funds from the
1970 ICC judgment presently held in trust by the
DOIL. Id. at 9 192—-202.

Defendants move to dismiss all of Plaintiffs’
claims based on a perceived lack of subject matter ju-
risdiction. Defendants contend that Plaintiffs’ claim
for a judicial determination of federal acknowledge-
ment poses a non-justiciable political question, that
Plaintiffs lack standing to challenge the re-petition
ban, and that Plaintiffs’ claims to the ICC judgment
funds held in trust does not challenge a final agency
action. The parties’ arguments are addressed in turn.

A. Plaintiffs’ claim seeking a judicial deter-
mination that the Chinook Indian Nation
is a federally recognized tribe must be
dismissed as a non-justiciable political
question

Defendants argue Plaintiffs’ first claim for a de-
claratory judgment that the CIN 1is a federally
acknowledged tribe should be dismissed because it
raises a non-justiciable political question and because
the six-year statute of limitations to challenge the
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BIA’s 2002 Reconsidered Final Determination
Against Acknowledgment has passed.4

Plaintiffs respond that their first claim for relief
does not pose a political question because the “or by a
decision of a United States court,” language contained
in the 1994 List Act’s Congressional findings specifi-
cally gives federal courts the authority to confer
federal recognition upon tribes. Dkt. 37 at 13-19.
Plaintiffs also note that the basic Indian law canons
of construction provide that statutes be liberally con-
strued in favor of Indians and that all ambiguities be
resolved in their favor. See Yakima v. Confederated
Tribes & Bands of the Yakima Indian Nation, 502
U.S. 251, 269 (1992); Cohen’s Handbook § 2.02 at 113—
15. Accordingly, the Court considers whether Plain-
tiffs’ first claim poses a non-justiciable political
question, or whether the 1994 List Act gives this
Court the authority to confer federal acknowledgment
on the CIN.

1. The political question doctrine and
issues of tribal acknowledgment

The political question doctrine generally refers to
particular subject matter that the United States Su-
preme Court determines to be inappropriate for
judicial review and is properly left to Congress and the
Executive as the politically accountable branches of
government. See Erwin Chemerinsky, Federal

4 Surprisingly, Plaintiffs did not respond to Defendants’ statute
of limitations argument in their opposition brief. Nevertheless,
because the political question issue is dispositive on the first
claim, the Court need not address Defendants’ statute of limita-
tions argument.
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Jurisdiction § 2.6 (6th ed. 2012). One such category of
political questions not reviewable by courts are those
1ssues that are committed by the Constitution to the
exclusive, unreviewable discretion of the executive or
legislative branches. Baker v. Carr, 369 U.S. 186, 217
(1962). It is well-established precedent that issues of
tribal acknowledgment present non-justiciable politi-
cal questions. See United States v. Holliday, 70 U.S.
407, 419 (1865). (“In reference to all matters of this
kind, it is the rule of this court to follow the action of
the executive and other political departments of the
government, whose more special duty it is to deter-
mine such affairs. If by them those Indians are
recognized as a tribe, this court must do the same.”);
see also Kahawaiolaa, 836 F.3d at 1276 (quoting Mi-
ami Nation v. United States Dep’t of the Interior, 255
F.3d 342, 347 (7th Cir. 2001)) (“the action of the fed-
eral government in recognizing or failing to recognize
a tribe has traditionally been held to be a political one
not subject to judicial review.”).

Defendants argue that the well-established prec-
edent that tribal status determinations are the
province of the political branches alone requires that
this Court dismiss the first claim as a non-justiciable
political question. Dkt. 41 at 3. Plaintiffs contend that
the Congressional findings contained in the 1994 List
Act “unambiguously acknowledges the power of this
court to recognize an Indian tribe.” Dkt. 37 at 13.
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2. The district court for the Eastern
District of New York considered the
List Act’s Congressional findings in
Shinnecock Indian Nation v.
Kempthorne

The parties identify a single case, Shinnecock In-
dian Nation v. Kempthorne, in which a court
considered whether the Congressional findings ac-
companying the List Act authorize a district court to
confer federal acknowledgment upon a tribe. 2008 WL
4455599 (E.D.N.Y. Sep. 30, 2008). Similar to the pre-
sent case, members of the Shinnecock Indian Nation
brought suit against the Secretary of the Interior
seeking to compel the inclusion of the Shinnecock on
the list of federally acknowledged tribes. Like the
CIN, the Shinnecock argued that the “or by a decision
of a United States court” language from the Congres-
sional findings in the List Act empowered the federal
courts to independently recognize Indian tribes. Id. at
*16. The Shinnecock maintained that the List Act lan-
guage, in conjunction with a federal court’s prior
determination under a common law standard that the
Shinnecock were a tribe for purposes of litigation over
the construction of casino, was sufficient to establish
federal recognition. Id. at *14—18.

The district court noted that although Congres-
sional findings are entitled to substantial deference,
they do not create substantive rights. The district
court found it inconceivable that Congress would
make such a fundamental change to the federal ac-
knowledgment process without referencing the
modification in the text of the statute itself:

[P]laintiff urges the Court to determine that
Congress intended to create a significant
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substantive right—namely, the right to ob-
tain federal tribal status through the federal
courts . . . but failed to include language re-
ferring to that right in the primary text of
the statute itself. The Court will not read
such a significant affirmative right into a
statute, the actual language of which makes
no reference to cloaking the judiciary with
the co-equal role of the political branches in
the federal recognition process.

Id. at *16.

Plaintiffs argue that the Shinnecock decision re-
lies on inapposite authority in that the district court
looked to cases which do not concern congressional
statements as to what the law is, but rather that dis-
cuss findings as to the general background or purpose
of the statute. Dkt. 37 at 19. Plaintiffs contend “[t]he
List Act findings at issue in this case do not express
general policy preferences or principles. They state
clearly what the law i1s.” Id.

Plaintiffs’ effort to distinguish Shinnecock’s dis-
cussion of the List Act’s Congressional findings is a
strained and ultimately unpersuasive reading of that
case. The Shinnecock court examined the historical
context of the Congressional findings and explained
that they are not a statement of what the law is, but
rather a summary of the processes by which tribes
were recognized prior to the adoption of the Part 83
acknowledgment regulations:

[TThe Congressional findings in the List Act,
appear to simply be a reflection of the histor-
1cal practice of the political branches—prior
to establishing any regulations, criteria, or
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procedures for recognition to adopt on an ad
hoc basis judicial determinations of tribal
status resulting from particular litigation.
This historical practice of the political
branches relying on such court decisions,
however, does not lead to the conclusion that
courts possess this inherent power; to the
contrary, no constitutional or statutory pro-
vision provides such authority.

2008 WL 4455599 at *17. The Shinnecock court cor-
rectly observed that ad hoc judicial determinations of
tribal recognition were displaced by the DOI’'s prom-
ulgation of the Part 83 regulations in 1978. Id. (citing
Western Shoshone Bus. Council v. Babbitt, 1 F.3d
1052, 1056 (10th Cir. 1993)).

Plaintiffs’ argument that the List Act’s Congres-
sional findings authorize the courts to completely
bypass the DOTI’s federal acknowledgment process is
further undercut by the complete lack of intelligible
principles by which federal courts would determine
whether a petitioning group should be formally recog-
nized. See Mistretta v. United States, 488 U.S. 361,
371-79 (1989) (explaining the non-delegation doctrine
and rejecting an impermissible delegation claim
where Congress articulated intelligible principles to
the Judiciary for how the U.S. Sentencing Commis-
sion should formulate federal sentencing guidelines).
Indeed, the United States Court of Appeals for the
Federal Circuit has noted that “courts ha[ve] no judi-
cially discoverable or manageable criterial by which to
accord federal recognition.” Wynadot Nation of Kan-
sas v. United States, 858 F.3d 1392, 1402 (Fed. Cir.
2017) (citing Samish Indian Nation v. United States,
419 F.3d 1355, 1372 (Fed. Cir. 2005)). The Court
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agrees with Defendants that the “List Act contains no
manageable standards for determining which groups
seeking recognition should achieve that status and
which groups should be denied that status.” Dkt. 41
at 4.

Although not binding, the Shinnecock court’s rea-
soning is sound, and this Court agrees that the
Congressional findings accompanying the List Act do
not authorize “a tribe to completely bypass the recog-
nition procedure established by the political branches
and create a government-to-government relationship
through judicial fiat.” 2008 WL 4455599 at *2. This
conclusion is reinforced by the district court for the
District of Columbia’s recent decision in Burt Lake
Band of Ottawa and Chippewa Indians v. Zinke, 2018
WL 1542418 (D.D.C. Mar. 29, 2018). Like the plain-
tiffs here, the Burt Lake plaintiffs sought an order
from the district court requiring the Secretary of the
Interior to place the previously-unacknowledged Burt
Lake Indians on the list of federally recognized tribes.
The district court dismissed the claim, concluding
“[t]he Court does not have free-standing authority to
by-pass the entire federal recognition process and or-
der the agency to add plaintiff to the List.” Id. at *8.

The Court is aware that the CIN’s efforts to
achieve federal acknowledgment has been a drawn
out and frustrating process. The Court in no way di-
minishes what members of the CIN understandably
view as an inconsistent process that lacks transpar-
ency. Yet, this Court is bound to adhere to the well-
established legal principle that the issue of federal ac-
knowledgment of Indian tribes is a quintessential
political question that must be left to the political
branches of government and not the courts. Absent a
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clear delegation of authority from Congress, the Court
cannot bypass the existing federal acknowledgment
process and bestow federal recognition upon the CIN.
Plaintiffs’ first claim for relief presents a non-justicia-
ble political question that is outside of this Court’s
subject matter jurisdiction. Accordingly, Defendants’
motion to dismiss Claim 1 is GRANTED.

B. Plaintiffs have standing to challenge the
re-petition ban contained in the 2015 fed-
eral acknowledgment regulations

Plaintiffs’ Amended Complaint alleges that the
re-petition ban contained in the 2015 amendments to
the BIA’s acknowledgment regulations violate the
U.S. Constitution as well as federal law. Specifically,
Plaintiffs assert that the ban violates the APA’s arbi-
trary and capricious standard (Claim 2); the Due
Process Clause of the Fifth Amendment (Claim 3), the
Equal Protection Clause of the Fifth Amendment
(Claim 4); and the Petition Clause of the First Amend-
ment (Claim 5). Dkt. 24 at 9 161-91.

Addressing all four of the re-petition claims to-
gether, Defendants argue that Plaintiffs do not have
standing to challenge the re-petition ban. Standing is
the determination of whether a specific plaintiff is the
proper party to bring a matter to federal court for ad-
judication. See Chemerinsky, Federal Jurisdiction
§ 2.3 at 55. To establish Article III standing, a plaintiff
must show that she (1) suffered an injury in fact that
1s (2) fairly traceable to the alleged conduct of the de-
fendants, and that is (3) likely to be redressed by a
favorable decision. See Lujan v. Defenders of Wildlife,
504 U.S. 555, 560-61 (1992). The threshold question
of standing “is distinct from the merits of [a] claim”
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and does not require “analysis of the merits.” Maya v.
Centex Corp., 658 F.3d 1060, 1068 (9th Cir. 2011) (ci-
tations omitted), see also Chaudhry v. City of Los
Angeles, 751 F.3d 1096, 1109 (9th Cir. 2014) (“But Ar-
ticle III standing in no way depends on the merits of
the plaintiff’s contention that particular conduct is il-
legal.”) (internal citations and quotations omitted).

Defendants argue that Plaintiffs cannot meet the
redressability prong of the standing analysis because
“[n]o factual allegation in plaintiffs’ amended com-
plaint demonstrates any likelihood that the outcome
of a CIN petition for recognition will be any different
if CIN is allowed to re-petition under the 2015 regula-
tions.” Dkt. 32 at 24; see also Dkt. 41 at 6. Defendants
contend that the regulatory changes included in the
2015 amendments were relatively minor and “only
made two substantive changes to the 1994 rules under
which CIN’s petition was previously evaluated and de-
nied.” Dkt. 32 at 19. According to Defendants, these
two changes relate to the types of evidence the OFA
will accept to demonstrate that a petitioning group
has been identified as an American Indian entity on a
substantially continuous basis and the manner in
which the OFA tabulates marriages within a petition-
ing group. Id. at 19-21; compare 25 C.F.R. § 83.7(a)
(1994); with 25 C.F.R. § 83.11(a) (2015). Defendants
contend that neither change creates “a substantial
likelihood . . . that the outcome will be different from
the conclusion reached in 2002 on their original peti-
tion for recognition.” Dkt. 41 at 5. Defendants also
argue that the re-petition ban is not new but has “been
a feature of the Part 83 regulations since 1994.” Dkt.
32 at 18-19 n.17.
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Plaintiffs argue “[t]he rules governing acknowl-
edgment decisions changed in many ways in 2015,
several of which have a significant impact on Plain-
tiffs’ acknowledgment.” Dkt. 37 at 21. According to
Plaintiffs, these changes include consideration of how
“evidence or methodology that the Department found
sufficient to satisfy any particular criterion in a previ-
ous decision will be sufficient to satisfy the criterion
for a present petitioner.” 25 C.F.R. § 83.10(a)(4).
Plaintiffs argue that if the OFA applied the same
standard that was used to evaluate the Jamestown
S’Klallam Tribe’s petition for acknowledgment, it
would allow the CIN to more easily demonstrate re-
cent prior acknowledgment by the United States,
thereby bolstering evidence of the CIN’s Indian Iden-
tity and Political Influence. Dkt. 37 at 23. Plaintiffs
highlight additional revisions in the 2015 regulations
impacting how the OFA considers various types of ev-
idence including: (1) a petitioner’s self-identification
as an Indian tribe; (2) evidence of children being
placed into Indian boarding schools; (3) evidence of a
petitioner’s relationship with other federally recog-
nized tribes; (4) evidence of land being set aside by a
State for a petitioner; and (5) evidence of a continuous
line of entity leaders. Id. at 24—-25. Plaintiffs contend
that all of these revisions will bolster the CIN’s peti-
tion and result in federal recognition if they are
permitted to re-petition.

Defendants respond that the changes highlighted
by Plaintiffs are merely a codification of longstanding
OFA practice, and Plaintiffs are mistaken in their as-
sertion that the 2015 amendments “fundamentally
changed the Part 83 process, lowered the relevant reg-
ulatory standards in their favor, or otherwise created
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any avenue for a different outcome on a second peti-
tion.” Dkt. 41 at 6.

1. The district court for the District of
Columbia determined that the Burt
Lake Band of Indians had standing
to challenge the 2015 acknowledg-
ment regulations’ re-petition ban

The district court for the District of Columbia’s
recent decision in Burt Lake is again informative. In a
strikingly similar situation to the present case, the
district court considered whether the Burt Lake In-
dian plaintiffs, who had their petition for federal
acknowledgment denied in 2006, had standing to chal-
lenge the re-petition ban contained in the 2015
regulations.® 2018 WL 1542418. Just as it does in the
present case, the DOI made the identical argument
that the “prohibition was already put in place by reg-
ulations adopted in 1994, so the 2015 regulations did
not injure plaintiff as they merely continued the pre-
existing bar on re-petitioning.” Id. at *5. But the Court
found this argument to be “completely irrelevant,
since the agency undertook a rulemaking process in
2014 that proposed a new rule that would allow tribes
to re-petition, and it is the agency’s rejection of this
provision in its final rule that plaintiff challenges.” Id.
at *8. The district court in Burt Lake ultimately deter-
mined, “[b]Jecause the Court finds that plaintiff was
plainly adversely affected and aggrieved by the choice
made by the agency when it promulgated the 2015
Regulations, and that its injury is concrete and

5 Unlike the present case, Defendants challenged whether the
Burt Lake Indians could establish an injury-in-fact under the
first element of the standing analysis. Id. at *6.
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particularized, it will allow Count IV, V, and VI to pro-
ceed.” Id. at *5.

2. Loritz is inapposite from the pre-
sent case and does not foreclose the
persuasiveness of Burt Lake

At oral argument, Defendants’ counsel acknowl-
edged the Burt Lake decision, but explained he did not
cite it because the Ninth Circuit’s decision in Loritz
forecloses the argument that was advanced by the
plaintiffs in Burt Lake and because the Burt Lake In-
dians submitted comments on the proposed rule. Dkt.
44 (“at least it wasn’t cited in the District of Colum-
bia’s decision, there is not a case like the Loritz case.”).

Defendants’ effort to distinguish the present case
from Burt Lake 1s unpersuasive for several reasons.
First, Plaintiffs’ counsel clarified during oral argu-
ment that members of the CIN, like the Burt Lake
Indians, had also commented on the proposed changes
to the acknowledgment regulations in support of lim-
ited re-petitioning. Dkt. 44. This would seem to
undercut Defendants’ distinction and put the CIN on
the same footing as the Burt Lake plaintiffs, having
formally engaged in the notice and comment process
and encouraged the BIA to permit tribes previously
denied acknowledgment the ability to re-petition.

Next, Defendants argue that under the Ninth
Circuit’s decision in Loritz v. Court of Appeals for
Ninth Circuit, the CIN’s claims are too speculative
and “[t]his Court in unable to provide any redress for
plaintiffs’ asserted injury. Thus, plaintiffs lack stand-
ing to challenge the validity of the regulation.” Dkt.
32 at 18-19. Defendants suggested at oral argument
that the absence of a case like Loritz in the D.C.
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Circuit sets this case apart from Burt Lake. This ar-
gument is flawed for two reasons. First, there is
nothing other than counsel’s statement at oral argu-
ment to suggest that the D.C. Circuit has different
Article IIT standing requirements than the Ninth
Circuit.6 Second, Defendants’ reliance on Loritz is
misplaced because Plaintiffs’ situation in the present
case 1s not analogous. Loritz involved an incarcerated
plaintiff who was convicted by a jury of attempted
murder in California state court. 382 F.3d 990 (9th
Cir. 2004). Loritz’s conviction was affirmed by the
California Court of Appeals and the California Su-
preme Court denied Loritz’s petition for review. Id.
at 991. Loritz filed a habeas petition in district court
for the Southern District of California, which was
also denied. Id. The Ninth Circuit affirmed the denial
of Loritz’s habeas petition and the U.S. Supreme
Court denied Loritz’s petition for certiorari. Id. Loritz
then filed a pro se lawsuit challenging the Ninth Cir-
cuit Rules which prohibit parties from citing
unpublished opinions. Id. The district court dis-
missed Loritz’s case for lack of standing, and the

6 Compare Low v. Trump University, LLC, 881 F.3d 1111, 1116
(9th Cir. 2018) (“Standing under Article IIT of the Constitution
requires a showing that: (1) the plaintiff has suffered an injury-
in-fact, (2) the injury is fairly traceable to the challenged action
of the defendant, and (3) the injury is likely to be redressed by a
favorable decision.”), with National Ass’n of Home Builders v.
E.PA. 667F.3d6, 11 (D.C. Cir. 2011) (“The irreducible constitu-
tional minimum of standing contains three elements: (1) injury-
in-fact, (2) causation, and (3) redressability. Thus, to establish
standing, a litigant must demonstrate a personal injury fairly
traceable to the [opposing party’s] allegedly unlawful conduct
and likely to be redressed by the requested relief.”) (internal quo-
tations and citations omitted).
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Ninth Circuit affirmed, concluding “Loritz does not
show that the outcome of his particular case could
have been affected were he able to cite an un-
published disposition. To assume that the court
adjudicating his habeas appeal would have ruled dif-
ferently i1s wholly speculative and unfounded, and
cannot form the basis for Article III standing.” Id. at
992.

Defendants’ reliance on Loritz necessarily sug-
gests that the CIN’s arguments about the success of
their re-petition under the 2015 regulations is simi-
larly speculative. Dkt. 32 at 19; Dkt. 41 at 5. The
Court disagrees that the CIN’s situation is on par with
an inmate whose efforts to overturn his conviction
have been adjudicated unmeritorious at every step.
For reasons discussed in the next section, the Court
need not address the merits of a potential re-petition
here. Simply put, there is far more substance to the
CIN’s arguments regarding a more favorable land-
scape for a petition for acknowledgment under the
2015 regulations than the situation the Ninth Circuit
addressed in Loritz.

3. Defendants’ argument regarding
the likelihood of a successful re-pe-
tition addresses the merits of
Plaintiffs’ claims, not whether
Plaintiffs have standing to sue

Defendants assert that there is no likelihood that
the CIN will be able to satisfy Part 83.7(a)’s “continu-
ous identification,” Part 83.7(b)’s  “distinct
community,” or Part 83.7(c)’s “political influence or
authority” criteria that they were deemed not to sat-
isfy in the 2002 Reconsidered Final Determination
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Against Acknowledgment. Defendants conclude
“[b]ecause the amended complaint lacks any specific
factual allegations that establish any basis to believe
that a new CIN petition is likely to succeed under the
2015 regulations, plaintiffs have failed sufficiently to
allege that this Court can redress plaintiffs’ purported
injury.” Dkt. 32 at 25. But this argument (and Plain-
tiffs’ interpretation of this argument)? is faulty in that
it conflates the redressability prong of the standing
analysis with the merits of a potential re-petition for
acknowledgment.

Whether intentional or not, Defendants’ redress-
ability arguments are actually directed at the merits
of the CIN’s potential re-petition under the 2015 reg-
ulations. Both the United States Supreme Court and
the Ninth Circuit Court of Appeals caution against
converting arguments on the merits into a jurisdic-
tional standing issue. See Steel Co. v. Citizens for a
Better Env’t, 523 U.S. 83, 96 (1998) (“Thus, the uncer-
tainty about ‘Whether the plaintiff’s injuries can be
redressed’ to which Justice [Stevens] refers is simply
the uncertainty about whether a cause of action ex-
isted—which is precisely what Bell holds not to be an
Article III ‘redressability’ question.”); Catholic League
for Religious & Civil Rights v. City & Cty. of San Fran-
cisco, 624 F.3d 1043, 1049 (9th Cir. 2010) (“Nor can
standing analysis, which prevents a claim from being
adjudicated for lack of jurisdiction, be used to disguise

7 Plaintiffs are also mistaken when they claim “Defendants pre-
sent no argument concerning the merits of any of Plaintiffs’ four
claims for relief.” Dkt. 37 at 20 n.10. To the contrary, Defendants’
argument prematurely attacks the merits of a re-petition.
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merits analysis, which determines whether a claim is
one for which relief can be granted if factually true.”).

The parties spend considerable effort arguing the
likelihood of success of a hypothetical re-petition un-
der the 2015 regulations. But under the redressability
prong of the standing analysis, the Court’s inquiry is
whether the injury is likely to be redressed by a favor-
able judicial decision. See Lujan, 504 U.S. at 561. To
be sure, the injury that Plaintiffs allege in Claims 2—
5— the deprivation of the opportunity to re-petition
for acknowledgment—is redressable by a favorable
decision in this case. Plaintiffs do not have to prove at
this stage of the litigation that they will ultimately
prevail in achieving federal acknowledgment via re-
petition to establish that they have standing to sue.

This Court reaches the same conclusion as the
Burt Lake court and determines that Plaintiffs have
standing to challenge the re-petition ban contained in
the 2015 federal acknowledgment regulations.8 De-
fendants’ motion to dismiss Claims 2—5 seeks to have
the Court prematurely address the merits of a re-pe-
tition under the 2015 regulations. At this juncture,
however, the Court must construe the Amended Com-
plaint in the light most favorable to the non-moving
party and accept as true all well-pleaded allegations
of material fact. Accordingly, the Court will not dis-
miss Plaintiffs’ claims challenging the re-petition ban
at this stage of the litigation. Defendants’ motion to
dismiss claims 2-5 is DENIED.

8Although Defendants do not specifically challenge Plaintiffs’
ability to establish the first two prongs of Article III standing,
the Court agrees with the Burt Lake court’s injury-in-fact analy-
sis.
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C. The Court has subject matter jurisdic-
tion over Plaintiffs’ claims related to
funds held in trust for the Lower Band of
Chinook and Clatsop Indians

Plaintiffs’ final three claims for relief relate to
funds from a 1970 ICC judgment held in trust by the
DOI for the Lower Band of Chinook and Clatsop Indi-
ans. See Part 1.C.3. Plaintiffs allege that the DOI has
violated the APA by unlawfully forfeiting the proceeds
of a valid legal judgment (Claim 6). Dkt. 24 at 73-75.
Plaintiffs also assert that the DOI’s alleged forfeiture
of these funds has denied Plaintiffs procedural due
process (Claim 7) and substantive due process (Claim
8) under the Fifth Amendment. Id. at 75-76. Defend-
ants argue that all three claims related to the funds
held in trust should be dismissed because they are
“purely hypothetical.” Dkt. 41 at 13.

1. Plaintiffs are not required to ex-
haust their administrative
remedies where the agency’s posi-
tion is already set

Defendants argue that Claim 6 must be dis-
missed because Catherine Rugen’s letter is not a final
agency action which can be challenged under the APA.
Id. at 11. According to Defendants, the DOI cannot
take any final agency action until Plaintiffs formally
request “access to those funds pursuant to the admin-
istrative processes established by OST for that
purpose.” Dkt. 32 at 26. Plaintiffs respond that their
APA claim is viable because the CIN is not required
to exhaust administrative remedies where formally
requesting access to the trust funds through the OST
process would be futile. Dkt. 37 at 30-31.
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Although the Court agrees with Defendants that
the letter from Catherine Rugen to Chairman Tony
Johnson is not a final agency action under the APA,
the Court also agrees that requiring Plaintiffs to ex-
haust their administrative remedies by making a
formal request for access to the trust funds would be
futile. See El Rescate Legal Serv., Inc. v. Exec. Office
of Immigration Review, 959 F.2d 742, 747 (9th Cir.
1991) (“there is no requirement of exhaustion where
resort to the agency would be futile. Thus, where the
agency’s position on the question at issue ‘appears al-
ready set’ and it is ‘very likely’ what the result of
recourse to administrative remedies would be, such
recourse would be futile and is not required.”). De-
fendants argue that Plaintiffs have failed to show that
Defendants have an “already set’ position on the
question of plaintiffs’ legal entitlement through proof
of other ties to the funds.” Dkt. 41 at 13 n.8. But hav-
ing determined that the CIN is not entitled to so much
as an account statement, Defendants cannot credibly
argue that Plaintiffs might be able to gain access to
and even spend the trust funds if only they make a
formal application. There is virtually no chance that
requiring Plaintiffs to go through OST’s formal re-
quest process will make any difference. The Court
declines to dismiss Claim 6 for lack of final agency ac-
tion.

2. The Court declines to dismiss the
Due Process claims related to the
funds held in trust

Defendants also contend that there has been no
deprivation of due process because the “funds are be-
ing held in trust for the rightful beneficiaries of those
funds, lawful descendants of the Lower Band of
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Chinook and Clatsop Indians, in whose favor the judg-
ment was entered.” Dkt. 41 at 10. Plaintiffs note that
“a claimant need not have been a recognized tribe to
be entitled to present a claim” before the ICC. Dkt. 37
at 28. Plaintiffs also observe that the ICC made its fi-
nal award to the Lower Band of Chinook and Clatsop
Indians some seven years before the Part 83 federal
acknowledgment regulations were promulgated. Id.
Plaintiffs assert that they have a vested property
right in the funds from the ICC judgment and argue
that the later-adopted regulations cannot engraft a re-
quirement of federal acknowledgment onto the CIN’s
access to said funds.

Defendants’ argument that they are simply hold-
ing the funds for the rightful beneficiaries of the
Lower Chinook and Clatsop Indians creates a Catch-
22: the DOI has unequivocally indicated that it will
not allow the CIN to access the funding because they
are not a federally acknowledged tribe, yet the Part 83
regulations prohibit anyone associated with the re-
jected CIN petition from re-petitioning. See 25 C.F.R.
§ 83.4. As Plaintiffs’ counsel stated at oral argument,
“The 1dea that someone else could come along and es-
tablish a right to that money...These guys
[Plaintiffs] are the guys . ... The idea that somebody
else 1s going to come and establish federal recognition
by the process the government wants to limit everyone
to, it is just not going to happen.” Dkt. 44. Defendants’
position begs the question: who could conceivably es-
tablish a sufficient connection to the funds held in
trust that is not also banned from re-petitioning for
acknowledgment?

Plaintiffs’ claims related to the ICC judgment are
derivative of the larger issue of the CIN’s non-



App.43a

recognition by Defendants. To dismiss Claims 7 and 8
based on the argument that there has been no due pro-
cess deprivation would allow Defendants to hide
behind a circular argument. Plaintiffs articulate a
plausible claim that Defendants have forfeited funds
from the ICC judgment to which Plaintiffs have a
valid property interest. Claims 7 and 8 are also suffi-
ciently tethered to Plaintiffs’ re-petition claims that
the Court declines to dismiss them at this time. Ac-
cordingly, Defendants’ motion to dismiss Claims 6—8
is DENIED.

IV. Conclusion

e Defendants’ Motion to Dismiss Plaintiffs’
claim for declaratory judgment that the Chi-
nook Indian Nation i1s entitled to be a
federally recognized and acknowledged tribe
(Claim 1) is GRANTED.

e Defendants’ Motion to Dismiss Plaintiffs’

claims based on the re-petition ban (Claims
2-5) is DENIED.

e Defendants’ Motion to Dismiss Plaintiffs’
claims related to the funds from the Indian
Claims Commission judgment held in trust
by the Department of the Interior (Claims 6—
8) is DENIED.

IT IS SO ORDERED.
Dated this 20th day of June, 2018.

/s/ Ronald B. Leighton
United States District Judge
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FIRST AMENDED COMPLAINT, U.S.
DISTRICT COURT FOR THE WESTERN
DISTRICT OF WASHINGTON
(NOVEMBER 8, 2017)

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF
WASHINGTON AT TACOMA

CHINOOK INDIAN NATION, an Indian Tribe, and
as successor-in-interest to The Lower Band of Chi-
nook Indians; ANTHONY A. JOHNSON,
individually and in his capacity as Chairman of the
Chinook Indian Nation; and CONFEDERATED
LOWER CHINOOK TRIBES AND BANDS, a Wash-
ington nonprofit corporation,

Plaintiffs,

V.

RYAN K. ZINKE, in his capacity as Secretary of the
U.S. Department of Interior; U.S. DEPARTMENT
OF INTERIOR; BUREAU OF INDIAN AFFAIRS,

OFFICE OF FEDERAL ACKNOWLEDGMENT;
UNITED STATES OF AMERICA; and JOHN

TAHSUDA, in his capacity as Acting Assistant Sec-

retary — Indian Affairs,

Defendants.

Case No. 3:17-CV-05668-RBL
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Before: Ronald B. LEIGHTON,
United States District Judge.

FIRST AMENDED COMPLAINT

Introduction

1. This is an action brought by the Chinook In-
dian Nation, an Indian Tribe, and as successor-in-
interest to The Lower Band of Chinook Indians, its
Chairman Anthony Johnson, and the Confederated
Lower Chinook Tribes and Bands, a Washington non-
profit corporation (collectively “Chinook” or “Tribe”).
This action is brought under the U.S. Constitution,
the Administrative Procedures Act (“APA”), 5 U.S.C.
§§ 500, et seq., 554, 701-706, and Declaratory Judg-
ment Act to address the deprivation of rights,
privileges, and immunities secured by the Constitu-
tion and laws of the United States, and upon 28 U.S.C.
§ 2412, the Equal Access to Justice Act, which author-
1izes the award of attorney fees and costs to the
prevailing plaintiffs in such actions.

2. This Complaint seeks a Declaratory Judg-
ment from the Court that the Treaty of Tansey Point
between the Defendant United States of America and
the Lower Band of Chinook Indians was thereafter
constructively ratified by Congress through the Acts
of Congress of 1911, 1912, and 1925, as set forth in
greater detail infra, and that the Chinook, as succes-
sor-in-interest to the Lower Band of Chinook Indians
1s therefore entitled to be acknowledged as a feder-
ally recognized sovereign Indian nation under
federal common law, or under governing federal stat-
utes, or, alternatively, Plaintiffs seek a declaration
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from this court that the actions of Congress and the
over 100-year course of dealing between the Defend-
ants and the Chinook has resulted in de facto or
constructive federal acknowledgment of the Chinook
as an Indian Tribe. In the alternative, without waiv-
ing the above, Plaintiffs seek an order and judgment
of this Court invalidating the Bureau of Indian Af-
fairs (“BIA”) regulation prohibiting the Chinook, as a
Tribe once denied formal recognition from re-peti-
tioning for recognition or reaffirmation of their
federal tribal status. In addition, the Chinook seek a
declaratory judgment from this Court acknowledging
their right to monies appropriated to them by Con-
gress and awarded to them by the United States
Court of Claims. Finally, because of the BIA’s histor-
ical and continuing mismanagement and
malfeasance, the Chinook Indian Nation further
seeks injunctive relief and requests that a Special
Master be appointed by the Court to monitor agency
action or inaction in response to this Court’s orders.

Jurisdiction and Venue

3 dJurisdiction is conferred by this Court by 28
U.S.C. § 1331 (federal question jurisdiction) because
this action raises substantial questions of federal law
under Plaintiff's Chinook Tribe’s Treaties with the
United States, the APA (5 U.S.C. §§ 554, 701-706, et
seq.), federal common law and the Federally Recog-
nized Indian Tribe List Act of 1994. 108 Stat. 4791
(1994) (codified at 25 U.S.C. § 5130), and the federal
Mandamus Act, 28 U.S.C. § 1361.

4. The United States has waived sovereign im-
munity from suit under 5 U.S.C § 702 because
Plaintiffs seek review of agency action and to mandate
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federal acknowledgment of the Chinook as a recog-
nized Indian Tribe. This Court has personal
jurisdiction over the Defendants pursuant to 28
U.S.C. § 1391(e) as they are federal agencies and of-
ficers of the United States.

5 Venue lies in this district because a substan-
tial part of the events or omissions giving rise to the
claims occurred in this district. 28 U.S.C. § 1391(e).

Parties

6. Plaintiff Chinook Indian Nation is an Indian
Tribe located and long present in the States of Wash-
ington and Oregon. Presently and since 2008, its
principal location has been in Bay Center, Washing-
ton, at the north end of Willapa Bay. The Chinook
Indian Nation, including its predecessors-in-interest,
1s comprised as a single community and has existed as
a community on a substantially continuous basis from
historical times and certainly from 1900 to the pre-
sent. The Chinook Indian Nation is the present-day
political organization of, and successor-in-interest to
The Lower Band of Chinook Indians, Wau-ki-kum
(“Wahkiakum”) Band of Chinook Tribe of Indians,
Wheelappa (“Willapa”) Band of Chinook Indians,
Cathlamet Band of Chinook Indians, and Clatsop
Tribe of Indians, that historically lived on both sides
of the lower Columbia River and which were parties
to the treaties of Tansey Point signed in August 1851.
Further, the Chinook Indian Nation is a successor-in-
interest to those Chinook Indians who participated in
the Chehalis River Treaty negotiations with Washing-
ton Territorial Governor Isaac Stevens in 1855 that
resulted in the Treaty of Olympia, ratified by Con-
gress in 1859. The Chinook Indian Nation and/or its
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members descend from the historic Chinook Tribe, in-
cluding the Lower Band of Chinook and Clatsop Tribe,
that resided in the area of the lower Columbia River
since time immemorial and which has combined and
functions as a single autonomous political entity and
has maintained political influence and authority over
1ts members from historic times to the present.

7. The Chinook have satisfied all mandatory cri-
teria  established for  federal  recognition,
acknowledgment, or reaffirmation as an Indian Tribe
by the U.S. Department of Interior (“DOI”) pursuant
to applicable statutes and their implementing regula-
tions and as set forth in 25 C.F.R. § 83, including the
regulations first promulgated in 1978, those adopted
in 1994, and the 2015 regulations which are currently
in place. The Chinook constitute an “Indian Tribe,” as
that term is defined and applied in all laws and regu-
lations applying to Indian Tribes administered by the
DOI, and its members constitute “Indians” or “mem-
bers of an Indian Tribe,” as those terms are defined
and applied in those same laws and regulations.

8. Plaintiff Confederated Lower Chinook Tribes
and Bands is a Washington nonprofit corporation or-
ganized, inter alia, to promote the educational,
cultural, and economic development interests of all In-
dians who are descendants of the Lower Band of
Chinook Tribe/Nation, to protect their rights and en-
force claims against the federal government.

9. The Chinook Indian Nation governs itself pur-
suant to a duly adopted constitution, which was first
drafted in 1925 and has since been amended (see Ex-
hibit A attached). Its members are descended from the
Chinook Indians who signed the 1851 Tansey Point
treaties and who participated in the 1855 Chehalis
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River treaty negotiations and are a distinctive, indig-
enous Indian Tribe that has resided near the mouth
of the Columbia River since time immemorial.

10. Plaintiff Anthony “Tony” A. Johnson is the
elected Chairman of the Chinook Indian Nation, au-
thorized to bring this action on behalf of the Chinook
and a direct descendent of Lower Band of Chinook In-
dians, as well as Clatsop and Wahkiakum Band of
Chinooks, were signatories to the 1851 Tansey Point
Treaty, referenced herein and who sent representa-
tives to the 1855 Chehalis River treaty negotiations.
Plaintiff Johnson and his Chinook ancestors have ac-
tively pursued justice for the Chinook for more than a
century.

11. Defendant Ryan K. Zinke (“Zinke”) is the
Secretary of the U.S. Department of the Interior.

12. Defendant John Tahsuda (“Tahsuda”) is the
Acting Assistant Secretary — Indian Affairs and is the
highest ranking official in the BIA,1 which has direct
responsibility for administering the acknowledgment
procedures for Indian Tribes. John Tahsuda is the cur-
rent Acting Assistant Secretary — Indian Affairs, and
Defendants have substituted him in for Defendant Mi-
chael Black who was formerly serving in that role.

[...]
recognition, acknowledgment, or reaffirmation of
tribal status in accordance with 25 C.F.R. Part 83 and

the U.S. Constitution, statutes, regulations, treaties,
and legal requirements.
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17. Defendant United States of America in-
cludes all government agencies and officers, including
the within named Defendants, charged with the ad-
ministration of Indian affairs and responsible for
protection of property and rights of the Chinook, in-
cluding under the terms of the 1851 and 1855 treaties
that are, in part, the subject of this action. Plenary
authority over Indian affairs is reserved to the U.S.
Congress under Art. I, § 8, of the U.S. Constitution.

Allegations Common to All Causes of Action

18. Federal acknowledgment or recognition of an
Indian Tribe is essential for a tribe and its members
to be eligible for programs and services provided by
the United States. The Defendant Secretary main-
tains a list of all of those tribes which have been so
recognized. See 25 U.S.C. §§ 5130-31.

Federal recognition affords important rights
and protections to Indian tribes, including
limited sovereign immunity, powers of self-
government, the right to control the lands
held in trust for them by the federal govern-
ment, and the right to apply for a number of
federal services. ‘Federal recognition may
arise from treaty, statute, executive or ad-
ministrative order, or from a course of
dealing with the tribe as a political entity.’

Kahawaiolaa v. Norton, 386 F.3d 1271, 1273 (9th Cir.
2004), quoting William C. Canby, Jr., American In-
dian Law in a Nutshell 4 (4th ed. 2004).

19. The significance of formal recognition or ac-
knowledgment of an Indian Tribe by the DOI is
underscored by the Federally Recognized Indian Tribe
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List Act of 1994, Pub. L. 103-454, 108 Stat. 4791, 25
U.S.C. § 479(a), et seq. Under that Act, a Tribe’s inclu-
sion on the list of federally-recognized Tribes
maintained by the DOI imposes upon the Secretary of
the Interior “specific obligations to provide a panoply
of benefits and services to the Tribe and its mem-
bers . ... Appearing on the List is a functional
precondition to receipt of those services. In addition to
the BIA, other federal agencies which provide services
to the Tribes use the List to determine eligibility.”
House Rept. No. 103-781 at 3 (Oct. 3, 1994). These ser-
vices include, inter alia, health, probate, individual
money accounts, economic development support, and
education.

20. The Federally Recognized Indian Tribe List
Act of 1994 also provides in pertinent part that “In-
dian tribes presently may be recognized...by a
decision of a United States Court.” Pub. L. 103-454,
§ 103(3). The Chinook have sought federal recognition
diligently but unsuccessfully through the BIA’s “bro-
ken” and “inconsistent” acknowledgment process. In
fact, the Chinook have exhausted the administrative
remedies available through the BIA and OFA. None-
theless, the Chinook have satisfied and presently are
able to satisfy all of the criteria established for recog-
nition or reaffirmation through common law, through
treaties, through executive orders and/or Congres-
sional legislation, and through a very lengthy course
of dealing with the federal government. The Tribe
therefore has resorted to this United States court to
seek a Declaration that it is entitled to be recognized
as a tribe by the defendants and that defendants
should accordingly be enjoined to provide that formal
recognition to the plaintiff Chinook Indian Nation.
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Federal Recognition of the Chinook Through
Common Law

21. In Montoya v. United States, 180 U.S. 261
(1901), the Supreme Court adopted a four-part com-
mon law test for whether an Indian group constituted
a tribe for the purpose of the Indian Depredation Act
of 1891 (26 Stat. 851). See also U.S. v. Holliday, 70
U.S.407 and U.S. v. Sandoval, 231 U. S. 28. The Court
in Montoya defined “tribe,” providing that members
must be:

(1) Abody of Indians of the same or similar race;
(2) United in a community;

(3) Existing under one leadership or govern-
ment; and

(4) Inhabiting a particular though sometimes
1ll-defined territory.

180 U.S. 266. The Department of the Interior, in its
Reconsidered Final Determination Against Federal
Acknowledgment of the Chinook, did not dispute that
the Chinook are comprised of a body of Indians of sub-
stantially the same race (in other words, not made up
of members of other tribes). Further, the DOI found
that even though the Chinook could demonstrate that
it was united in a community and existing under one
leadership or government for the extended historical
period required, the Chinook certainly had shown that
they had been doing so for decades. Finally, the DOI
recognized that a large portion of the Chinook still live
in their historic territory around the mouth of the Co-
lumbia River.

22. The Chinook clearly satisfy the require-
ments for common law recognition. It is within the
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power of this Court to declare that the tribe is accord-
ingly federally recognized, 25 U.S.C. §§ 479a, 479a-1,
and to order that the Chinook Indian Nation be added
to the Federally Recognized Indian Tribe List, 25
U.S.C. § 5131.

Federal Recognition of the Chinook Through
Treaties

1851 Tansey Point Treaties

23. The 1850s was a decade of rapid settlement
in the western United States, and — not coincidentally
— a period of frantic treaty negotiations. The federal
government wanted Indian lands for white settlers
and instructed negotiators to relocate those Indians
remaining west of the Cascades in the then-Oregon
Territory to less populated, arid land east of the
mountains. By that time, diseases contracted from
the early explorers, fur traders, and settlers had di-
minished Indian populations to a tiny fraction of
their former numbers. The Chinook, because of their
historic dominance and location at the mouth of the
Columbia River where they began trade with whites
in the late 18th century, were particularly devas-
tated by exposure to diseases to which they had no
natural resistance. By 1851, their numbers were es-
timated to be less than 400. Oregon Territorial
Superintendent of Indian Affairs Anson Dart was
dispatched in 1851 to conclude treaties with the Chi-
nook and related bands at Tansey Point, near
Astoria, Oregon.

24. Superintendent Dart thereafter succeeded in
securing signatures from the ancestors of present
tribal members in the treaties he negotiated with all
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of the Chinook, including the Lower Band of Chinook
Tribe, Wheelappa (“Willapa”) Band of Chinook Tribe,
Wau-ki-kum (“Wahkiakum”) Band of Chinook Tribe,
and Clatsop Tribe. Under the terms of the treaties, the
Chinook ceded lands and received certain reserved
rights from the federal government. Dart forwarded
these treaties to Washington, D.C., in November
1851. The treaties passed to President Fillmore on
July 20, 1852, who, in turn, submitted them to the
Senate on July 31 for ratification. Millions of acres
ceded by the Chinook in the Tansey Point treaties
were seized by the federal government shortly after
the treaties were submitted to Congress for ratifica-
tion. None of the treaties secured formal
Congressional ratification, but rather remained in
limbo. 32nd Congress, 1st Session, Senate Confiden-
tial Executive Documents Nos. 46, 50, 52, 53, and 54.
See also Bernholz at 125 and Deloria and DeMallie,
pp. 218-219, 223-228.

1855 Stevens Chehalis River Treaty Negoti-
ations

25. The Chinook participated in treaty negotia-
tions with the federal government again in 1855 after
creation of the Washington Territory, this time led by
newly-appointed Washington Territorial Governor
Isaac Stevens. Governor Stevens’ goal was to remove
the Indians from areas of white settlement. During
negotiations, it became clear that the Chinook would
be forced to leave their lower Columbia River home-
lands and join several other Tribes — including their
historic adversaries, the Quinault — on a reservation
to the north on the Washington coast. The Chinook
did not want to abandon their traditional food sources
and the land of their ancestors’ graves for that of their
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historic enemies, the Quinaults, and refused to sign,
as did the Chehalis and Cowlitz Tribes. From “Boston
Men” to the BIA: The Unacknowledged Chinook Na-
tion, pp. 268-69 (Robinson, John R.). The Quinault did
sign, however.

26. Finally, in 1859, the resulting treaty, the
Treaty of Olympia, was ratified by Congress and the
Chinook were included among the “fish-eating tribes”
whom the federal government hoped would take ad-
vantage of its provisions. Later this treaty was
favorably cited by the Supreme Court when consider-
ing Chinook land and compensation claims and
allotments. Halbert v. United States, 283 U.S. 753, 51
S.Ct. 615 (1931):

[TlThere were also provisions 1in the
treaty ... consenting that the President
might “consolidate” the Quinaielts and
Quillehutes and “other friendly tribes,”
whenever in his opinion the public interest
and the welfare of the Indians would be pro-
moted by it....Our conclusion...is that
the Chehalis, Chinook and Cowlitz Tribes
are among those whose members are entitled
to take allotments within the Quinaielt Res-
ervation, if without allotments elsewhere.

Both the Chehalis and Cowlitz Tribes have since been
federally recognized, as have all other tribes ruled el-
igible for allotments on the Quinault Indian
Reservation: Ozette (part of the Makah Indian Tribe),
Queets (part of the Quinault Indian Nation), Shoalwa-
ter Bay, Quilleute, Quinault, and Hoh.

27. Inits review of the Cowlitz Indian Tribe’s Pe-
tition for Acknowledgement, the Branch of
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Acknowledgment and Research (“BAR”)2 determined
that the government’s mere willingness to participate
in treaty negotiations constituted unambiguous prior
federal acknowledgment, dramatically lowering the
Cowlitz’s burden for demonstrating its case for official
acknowledgment (see Reconsidered Final Determina-
tion for the Cowlitz Indian Tribe at 17). That same
consideration was not given to the Chinook, whose ac-
knowledgment petition ultimately failed before the
BAR. In fact, of the Tribes that participated in the
Chehalis River Treaty negotiations, only the Chinook
remain unacknowledged today.

Federal Recognition of the Chinook Through
Executive Order

28. Congress abolished the practice of treaty-
making after several Tribes aligned themselves with
the Confederacy during the Civil War and the military
advantage of the treaties declined. See The Incomplete
Loom: Exploring the Checkered Past and Present of
American Indian Sovereignty, 64 Rutgers L. Rev. 471,
476, n. 28 (Jackson, Harry S. III) (2012). Following the
cessation of treaty-making, federal recognition of
Tribes occurred when the Executive Branch set aside
certain federally-owned lands for the use of Indians
and Indian Tribes by Executive Order. This method
was ended by Congress in 1919.

2 The Branch of Acknowledgment and Research was nested
within the Bureau of Indian Affairs until July 27, 2003, when it
was renamed the Office of Federal Acknowledgment, and now
reports directly to the Deputy Assistant Secretary — Indian Af-
fairs.
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29. Following the treaty negotiations with the
Chinook in 1851 and 1855, two Presidents were sub-
sequently moved to grant some measure of relief to
the Chinook through Executive Orders. In 1866, Pres-
ident Andrew Johnson created the small Shoalwater
Bay Reservation, an area where a small number of
Chinook and Chehalis had congregated at the ex-
treme north end of the Chinook’s ceded territory.
Pursuant to that Order, provisions were made for lo-
cally-residing Chinook families to be enrolled and
reside on that reservation. Indian Affairs: Laws and
Treaties, Vol. 1, Part 111, at 924 (Kappler) (1904).

30. Seven years later, in 1873, President Grant
greatly expanded the Quinault Reservation (from
10,000 acres to 220,000 acres) to include sufficient
land to accommodate the Chinook and other non-
Quinault “fish-eating” Indians. Id. at 923. While large
numbers of Chinook subsequently moved there in or-
der to receive federal benefits, they noted their
Chinook identification on tribal documents and con-
tinued to participate in Chinook community events in
Bay Center on Willapa Bay and along the Columbia
River All the while, Executive Branch officials treated
the Chinook as a separate tribal entity.

Federal Recognition of the Chinook Through
Congressional Action

31. In addition to recognition through treaties
and executive orders, Congress has recognized certain
Indian Tribes through federal legislation, either im-
plicitly by legislating with respect to a particular
Tribe regarding some matter other than recognition,
or by expressly extending federal recognition.
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32. Over the past century, Congress has demon-
strated its recognition of the Chinook in several ways.
First, Congress authorized two separate series of
treaty negotiations with the Chinook (first in 1851
and again in 1855), a standard which the BIA found
in 2001 to constitute “unambiguous prior federal
acknowledgement” for the Cowlitz Indian Tribe dur-
ing its recognition petition — a petition which was
considered concurrently with that of the Chinook. Sec-
ond, Congress appropriated money twice for the
express purpose of compensating the Chinook for land
seized by the federal government following the 1851
treaties negotiated with the Chinook at Tansey Point,
a standard which Assistant Secretary of the Interior
Gover later found to constitute constructive, statutory
ratification of those treaties. Third, Congress author-
ized lawsuits brought by the Chinook, recognizing the
Chinook as a tribal entity with standing to sue the fed-
eral government. Fourth, Congress created the
American Indian Policy Review Commission
(“AIPRC”), a commission which included members of
Congress, and which found severe inadequacies in the
process by which Tribes could become federally recog-
nized. AIPRC identified the Chinook as having treaty
rights and expressly recommended that they be for-
mally recognized. Congress has been clear: The
Chinook are a Tribe deserving of federal recognition —
an action which would simply formalize their long-ex-
1sting government-to-government relationship with
the United States.

33. Further, there have been several instances of
Congress appropriating funds for the benefit of the
Chinook, beginning in 1899. S. 1941, A Bill for the Re-
lief of The Lower Band of the Chinook Indians of the
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State of Washington (Dec. 20, 1899). On December 20,
1899, Senator Turner from Washington introduced a
bill, S. 1941, for the relief of The Lower Band of the
Chinook Indians of the State of Washington. That bill
was initially referred to the Senate Committee on
Claims, but was later transferred to the Senate Com-
mittee on Indian Affairs. Cong. Rec., Proceedings and
Debates of the 56th Congress at 585. The Lower Band
of Chinook had filed a land claim against the federal
government seeking compensation for the millions of
acres of land taken by the federal government follow-
ing the Tansey Point treaties — treaties which had
(and have) remained in congressional limbo, neither
ratified nor rejected, since their signing in 1851.

34. Congress also sought to make amends with
the Chinook, admitting they had been treated “shab-
bily” by the federal government in failing to ratify
their 1851 treaties and the manner in which they had
been dealt with thereafter. In 1900, Congress granted
the Chinook authority to petition for annuities and it
sent a federal investigator (McChesney) out to Chi-
nook country in 1906 to compile a federal enrollment
roster so that federal benefits could be properly dis-
tributed to them. Based in part on those findings,
Congress appropriated funds for the Chinook in 1912
in the exact amounts specified in the 1851 treaties.
Those funds were expressly meant to compensate the
Chinook for land seized following the 1851 treaties. In
2001, DOI Assistant Secretary — Indian Affairs Gover
(a recognized national expert in federal Indian law)
appropriately characterized this as evidence of “con-
structive ratification” by Congress of the 1851 treaty
with the Lower Band of Chinook for, in fact and in law,
that treaty has been constructively ratified.
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35. The Indian Appropriation Act of 1906 is one
of the first examples of Congress’ explicit discussion of
reimbursing the Chinook for land ceded in the unrat-
ified treaties at Tansey Point in 1851. In a Senate
committee hearing on that legislation, an insightful
exchange took place:

Senator Fulton.... Years ago the Govern-
ment entered into a treaty with the Lower
Band of Chinook Indians, whereby the Gov-
ernment agreed to pay to the Indians a
certain stipulated sum of money, and all
their lands were to be ceded to the Govern-
ment. The treaty was never ratified, but the
Government, nevertheless, took their lands
and the Indians were crowded off.

Senator Teller. They were never paid for
their lands?

Senator Fulton. They never were paid a dol-
lar for them . . ..

* % %

Senator Clapp. It seems from this bill that
the lands were sold and the proceeds covered
into the Treasury. Is there anything to show
how much was covered in?

Senator Fulton. Yes, sir; the Land Depart-
ment could ascertain that.

Senator Clapp. Have you any idea what it
was?

Senator Fulton. It was a good many millions.
I do not know just how much territory the
Lower Band of Chinooks gave, but it was sev-
eral millions.
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* % %

Senator Clapp. You claim that we took the
land and sold it?

Senator Fulton. Yes, sir; there were several
Tribes in the same situation.

Senator Teller. Did we take any more of the
Indians’ lands than were sold?

Senator Fulton. We sold it all; it is all sold —
every foot of it.

Indian Appropriation Bill, 1905, Hearing before the
Subcommittee of the Committee on Indian Affairs of
the Senate of the United States, 58th Cong. 3rd Sess.
(1905) (Statement of Sen. Charles W. Fulton).

36. In a letter filed December 10, 1906, and
transmitted on January 7, 1907, the Assistant Clerk
of the Court of Claims provided a copy of the Findings
of the Court of Claims in the case of the Lower Band
of Chinook Indians of the State of Washington against
the U.S. to President of the U.S. Senate, Charles W.
Fairbanks. The Findings were that the Lower Band of
Chinook Indians entered into the Treaty of Tansey
Point on August 9, 1851; that on July 30, 1852, the
then-Secretary of the Interior to whom the treaty had
been forwarded, transmitted it to the President with
a recommendation for its ratification, and that the
President thereafter transmitted the treaty to the
Senate Committee on Indian Affairs, but the treaty
was not thereafter ratified nor rejected, but was still
pending in the Senate; and that as of the date of the
letter, approximately 95% of the total number of acres
ceded by the Lower Band of Chinook Indians had been
disposed of by the federal government, i.e., 217,036
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acres of the 232,814 acres encompassed by the treaty;
and that none of the consideration specified in the
treaty had been paid to the Chinook Indians.

37. Congress thus clearly recognized — and fur-
ther, admitted — that the defendant federal
government, despite the absence of formal ratifica-
tion, nonetheless acted as if the treaties had been fully
ratified and seized all of the Chinook’s land under the
terms of the 1851 treaties, sold that land, and never
compensated the Chinook. That is still true today. The
1851 Treaty of Tansey Point, at least with respect to
the Lower Band of Chinook, was constructively rati-
fied by the Defendants, thereby entitling the Tribe to
be formally recognized as such by the Defendants.

38. Between dJanuary and dJune 1906, Dr.
Charles E. McChesney, Supervisor of Indian Schools
for the BIA, visited the Pacific Northwest to prepare
an enrollment of Indians pursuant to pending distri-
bution of funds in land claims litigation before the
Court of Claims (now the Court of Federal Claims).
The Indian Appropriation Act of 1906 (33 Stat. 1073),
passed in recognition of the 1851 treaties, expressly
authorized the Secretary of the Interior to “investigate
the number of . . . Lower Band of Chinook Indians of
Washington, and Kathlamet band of Chinook Indians
of the state of Oregon, or their heirs.” McChesney’s
1906 report documented every member of the Chinook
who was alive in 1851 and living in 1906, or those who
were heirs of tribal members alive on the date of the
1851 treaties were signed. Of the total of 124 Chinook
heirs identified in 1906 by Agent McChesney, 86%
lived within or immediately adjacent to the aboriginal
Chinook tribal homeland. The McChesney Roll
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continues to be used by the Chinook to determine eli-
gibility for enrollment.

Allotment Act of March 4, 1911

39. Another such Congressional Act is the Allot-
ment Act of March 4, 1911. In that Act, Congress
authorized Tribes, including the Chinook, whose
lands had been taken from them by the federal gov-

ernment without compensation, to obtain allotments
of land.

40. Shortly thereafter, the Chinook again sought
permission from Congress to bring a compensation
claim for their land, seeking an award that more ac-
curately reflected the magnitude and fair value of
land that had been taken from them by the federal
government. Halbert v. United States, 283 U.S. 753
(1931), was centered around one primary question:
Whether the Chinook Tribe was one of the unspecified
“other Tribes of Indians in Washington who are affili-
ated with the Quinaielt and Quileute Tribes” under
the Treaty of Olympia, as provided for in the Allot-
ment Act of March 4, 1911? By answering that
question in the affirmative, the Supreme Court in
Halbert explicitly included the Chinook as a benefi-
ciary under that 1911 Act, and concluded Chinook
tribal members were entitled to take allotments of
land on the Quinault Reservation. Of the three Tribes
held entitled to allotments on the Quinault Reserva-
tion through the Halbert decision, the Chehalis and
Cowlitz have since been federally recognized; again,
only the Chinook have not.

41. Between 1932 and 1934, the BIA issued hun-
dreds of allotments to both adults and minors in the
Chinook Indian Nation. Chinook allottees were not
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Quinaults and were not members of the Quinault In-
dian Nation, and many did not reside on the Quinault
Reservation. Hundreds of these allotments remain in
trust today and are administered by the BIA for mem-
bers of the Chinook Indian Nation.

The Appropriations Act of 1912

42. The Act of August 24, 1912 (37 Stat. 518) was
adopted by Congress expressly for the purpose of
“making appropriations for the current and contin-
gent expenses of the BIA, for fulfilling treaty
stipulations with various Indian tribes, and for vari-
ous other purposes, for the fiscal year ending June
thirtieth, nineteen hundred and thirteen.” Id. at 518-
550 (emphasis added). The 1912 Act appropriated
money — in the exact amounts specified in the 1851
Tansey Point Treaties — for the Kathlamet Band of
Chinook Indians of Oregon ($7,000), the Waukikum
Band of Chinook Indians of Washington ($7,000), the
Wheelappa Band of Chinook Indians of Washington
($5,000), and The Lower Band of Chinook Indians of
Washington ($20,000), with the following caveat:

That said Indians shall accept said sum, or
their respective portions thereof, in full sat-
isfaction of all demands or claims against the
United States for the lands described in the
agreements or unratified treaties between the
United States and said Indians . . . .

Id. at 546 (emphasis added). This money was appro-
priated by Congress for the Chinook in order to
reimburse them for the land seized from them by the
federal government following the unratified Tansey
Point treaties in 1851. This Act of Congress was high-
lighted by Assistant Secretary Gover as constituting
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constructive, statutory ratification of the 1851 trea-
ties because it sought to fulfill the terms of those
treaties through compensation for the land which had
been seized.

The Western Washington Claims Act of Feb-
ruary 12, 1925

43. Pursuant to its reserved power to legisla-
tively recognize or terminate Tribes, the 1925
Western Washington Claim Act expressly acknowl-
edged the Chinook as a Tribe under its jurisdiction
requiring:

that all claims of whatsoever nature, both le-
gal and equitable, of all the tribes and bands
of Indians [citing the treaties of 1855 and
1859] ... which the... Chinooks. .. may
have against the United States shall be sub-
mitted to the Court of Claims, with right of
appeal by either party to the Supreme Court
of the United States for determination and
adjudication.

U.S. Statutes at Large, 68th Cong., 2nd Sess., Ch. 214,
886-87.

44. The Western Washington Claims Act of Feb-
ruary 12, 1925 was perhaps the most consequential
Congressional action for the Chinook, because,
through it, Congress authorized that “all claims of
whatever nature, both legal and equitable” could be
submitted to the Court of Claims (later the Indian
Claims Commission), and the Act expressly acknowl-
edged the Chinook as identified claimants. Ch. 214,
H.R. 2694, 43 Stat. 886 (Feb. 12, 1925). The Chinook’s
authorized claim ultimately became “Docket 234,” and
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resulted in a final determination that the Tribe had
“aboriginal or Indian title to certain lands lying in
parts of the present states of Washington and Ore-
gon,” that had not been properly compensated for by
the 1912 Act. Ch 214, H.R. 2694, 43 Stat. 886. Thus,
in the 1925 Act, Congress effectively declared that the
Chinook were a Tribe with the standing to make both
legal and equitable claims against the United States
government.

American Indian Policy Review Commis-
sion

45. Creation of a special commission to effect a
simple and modern codification of law relating to In-
dians was suggested in the 1928 Problem of Indian
Administration, widely known as the Meriam Report
(Brookings Institution). The Problem of Indian Ad-
ministration: Report of a Survey made at the request
of Honorable Hubert Work, Secretary of the Interior,
and submitted to him on February 21, 1928 (Balti-
more, Md., The Johns Hopkins Press, 1928). The
Meriam Report recognized that a large number of
Tribes had outstanding claims with the federal gov-
ernment, many dating back to treaties, and
recommended settling those claims “at the earliest
possible date so that the Indians may know where
they stand and settle down to a reasonably well de-
fined economic situation, free from the uncertainties
arising from the existence of material unsettled
claims.” Id. at 749. The Meriam Report continued:

With these claims largely out of the way, it
would seem practicable for a specially ap-
pointed commission, after considerable
arduous labor, to effect a codification of law
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relating to Indians which will be at once rea-
sonably simple and well adapted to modern
conditions.

Id. at 749-750.

46. The American Indian Policy Review Com-
mission (“AIPRC”) was established under the 93rd
Congress in order to conduct a thorough assessment
of the policy and legal history of federal government
relations with Indian Tribes, and the ramifications of
those relations. United States Cong. Joint resolution
to provide for the establishment of the American In-
dian Policy Review Commission, 93rd Cong., S.J. Res.
133. 88 Stat. 1910 (1975). The Commission was ulti-
mately tasked with defining the federal government’s
trust responsibility to Indian Tribes and making leg-
islative recommendations in accordance with that
freshly defined responsibility. Id.

47. The Commission made several findings and
recommendations in its Final Report, which it submit-
ted to Congress May 17, 1977. United States Senate,
American Indian Policy Review Commission, Final
Report, 95th Cong., 1st Sess., Vol 1. Among the Com-
mission’s findings were the recognition that
“unrecognized” Tribes are excluded from the protec-
tion and privileges of the Federal-Indian relationship
and the recommendation that the recognition of all
Tribes should be affirmed by a special office. Id. at
457, 461. The Chinook are specifically identified on
the Commission’s list of “unrecognized” Tribes under
the states of both Oregon and Washington. The entry
for the Chinook in Washington confirms that the Chi-
nook have both U.S. Treaty Rights and are mentioned
in BIA records, reports, or publications.
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48. Congress also legislates generally with re-
spect to all Indian Tribes and individual Indians,
delegating the authority to federal administrative of-
ficials and agencies to determine which Indian Tribes
or individuals are to be served pursuant to such laws.
In conjunction with such delegated authority from
Congress, the Secretary of the Department of the In-
terior is authorized to determine, acknowledge, or
recognize the existence of particular Indian Tribes.
Formal federal acknowledgment qualifies Tribes for
many programs designed to fulfill the federal govern-
ment’s trust responsibility to those Tribes. The
authority of the DOI over such recognition or acknowl-
edgment, however, derives entirely from statutes
enacted by Congress, and is limited by, and to be
guided by, that statutory grant or authority. No stat-
ute ever has been enacted by Congress that has given
the DOI the power or authority to terminate a federal
relationship with an Indian Tribe that has been rec-
ognized by Congress, either implicitly or expressly.
Similarly, no statute has ever been enacted to give the
defendants authority to prohibit a tribe once denied
acknowledgment under its admittedly “broken” pro-
cess from re-petitioning for acknowledgment or
seeking reaffirmation of their tribal status based upon
new or additional evidence.

Federal Recognition of the Chinook Through
Executive or Administrative Action

Chinook Petition for Federal Acknowledg-
ment

49. In 1978, the DOI promulgated Part 83 of its
implementing regulations under the IRA, which set
out a uniform procedure known as the “Federal
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Acknowledgment Process,” through which Indian
groups could seek federal recognition or acknowledg-
ment. Part 83 “applies only to indigenous entities
that are not federally recognized tribes.” 25 C.F.R.
§ 83.3.

50. There are two primary means of achieving
federally acknowledged status under Part 83. A Tribe
can be “recognized for the first time,” which requires
that a Tribe must produce evidence sufficient to sat-
1sfy seven criteria set forth in 25 C.F.R. § 83.7(a)-(g).
Alternatively, a previously recognized Tribe “can be
re-affirmed” pursuant to 25 C.F.R. § 83.12, whereby
the petitioner would have to prove past recognition
through treaties, acknowledgment of rights by the fed-
eral government, past allocation of land by the
government, and satisfy two of the same criteria set
forth in § 83.7.

51. In 1979, the Chinook gave formal notice of
intent to seek federal recognition under the 1978 reg-
ulations. They retained an attorney and a tribal
historian to document their case, and over a 19-year
period submitted twelve standard file boxes of mate-
rials containing 1,307 exhibits — 178 pounds of paper.
During the next five years, the DOI's BIA required
supplemental information that the Chinook combined
in yet another filing in 1998. That additional material
was later found unconsulted in a BIA employee’s desk
drawer.

52. After Kevin Gover became Assistant Secre-
tary — Indian Affairs in 1997, he determined that he
could not rely on the Branch of Acknowledgment and
Research, (“BAR”), which was charged with perform-
ing the technical review of recognition petitions. He
authorized the retention of an outside consultant to
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independently review the work performed by the BAR
to ensure regulatory compliance. The BAR recom-
mended against recognition for the Chinook as it did
then for almost all such petitions. Based on the out-
side consultant’s review, however, Gover came to a
contrary conclusion and a Final Determination was is-
sued finally granting formal recognition to the
Chinook Indian Nation in January 2001 (see Exhibit
B attached).

53. Specifically, Assistant Secretary Gover
found the 1911 and 1912 Congressional Acts to be sig-
nificant expressions of federal recognition of the
Chinook as a Tribe, but singled out the Western
Washington Claim Act of 1925 as the most important
of the three Congressional Acts, as evidence of “unam-
biguous prior Federal recognition” in making the case
for federal recognition of the Chinook in 2001. It also
meant that under the then-extant 1994 regulations,
the Chinook need only demonstrate their continued
existence since 1925 — the date of last federal acknowl-
edgment of the Tribe — to prove their entitlement to
federal recognition. Assistant Secretary Gover articu-
lated that the 1925 Act paired with the 1911
Allotment Act:

constitute a statement by the United States.
There was a tribal organization, as the dis-
trict court in Halbert recognized, and, in fact,
the petitioner was faced with a bewildering
and confusing response every time the BIA
was approached on the question of tribal
recognition.

Summary Under the Criteria and Evidence for Final
Determination For Federal Acknowledgment of the
Chinook Indian Tribe/Chinook Nation at 52, 79.
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Bush Administration Revocation of Chi-
nook Recognition

54. For 18 months, the federal government acted
in accordance with the BIA decision formally acknowl-
edging the Chinook Tribe. Indeed, then-Chinook
Tribal Chairman Gary Johnson was invited to the
White House to participate with other Indian leaders
in an event honoring the beginning of the bicentennial
of the Lewis and Clark Expedition, an occasion where
he presented an elaborately carved heirloom canoe to
President George W. Bush. In that first week of July
2002 while Chairman Johnson was still in Washing-
ton, DC representing the Chinook, he received a
phone call from a BIA employee informing him that
their recognition had been rescinded. The Quinault
Indian Nation had filed an 11th-hour appeal, con-
cerned about the consequences of their
acknowledgment.

55. Newly-appointed Assistant Secretary — In-
dian Affairs Neal McCaleb was persuaded that his
predecessor was mistaken about the Chinook’s tribal
history. The BAR conducted no additional investiga-
tion or research before Assistant Secretary McCaleb
issued a brief opinion claiming the Chinook failed to
prove they had continued to exist and be governed as
a Tribe during the first decades of the 20th Century —
despite voluminous evidence to the contrary, includ-
ing supplementary materials that were cached by one
of his employees, perhaps deliberately to prevent their
consideration and despite the fact that other Tribes
were found to have shown adequate evidence of
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continued existence during those same decades with
similar or even less evidence.3

56. When the Chinook Petition for Acknowledg-
ment was ultimately denied on reconsideration in
2002 (see Exhibit C attached), the BIA found that the
Chinook satisfied four of the seven criteria set forth in

25 C.F.R. § 83.7:

1.

Section 83.7(d), which required that the Chi-
nook Indian Nation provide a copy of its
governing document, a constitution ratified
by its members;

Section 83.7(e), which required that the Chi-
nook provide a list of all known current
members and all available former member-
ship lists, membership of individuals having
been established using evidence acceptable
to the Secretary demonstrating descendancy
from a historical Tribe or Tribes;

Section 83.7(f), which required that the
tribal membership be comprised principally
of persons who are not members of any
acknowledged North American Indian Tribe;
and

Section 83.7(g), which required the absence
of evidence that the Chinook were the sub-
ject of congressional legislation expressly

3 Many other Tribes who were granted recognition had no rec-
ords of consistent government before the Indian Reorganization
Act of 1934, whereas the Chinook adopted their first constitution
in 1925 and had been actively pursuing land claims and litiga-
tion since 1899.
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forbidding or terminating the federal rela-
tionship.

57. The BAR under the new presidential admin-
istration ultimately found that the Chinook did not
meet the following three criteria:

1.

Section 83.7(a) — the “Indian Entity” criteria
— which required the Chinook Indian Nation
to have been identified as an American In-
dian entity continually since 1its last
acknowledgment;

Section 83.7(b) — the “Distinct Community”
criteria - which required that a “predomi-
nant portion” of the group must exist as a
distinct community; and

Section 83.7(c) — the “Political Authority” cri-
teria - which required that a petitioner must
maintain political influence and authority
over its members. The BIA found that the
Chinook failed to meet this criterion because
there was insufficient evidence of the gov-
erning body on a continual basis since 1851.
The BIA initially found that the Chinook sat-
1sfied this criterion, but later concluded that
it did not — a determination which was based
on subjective rather than objective criteria.
By comparison, the Cowlitz Indian Tribe also
petitioned for recognition under Part 83, and
the BIA granted its petition and recognized
it an Indian Tribe despite the fact that the
evidence submitted by the Chinook was at
least as strong, if not stronger, than that
submitted by the Cowlitz.
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58. The Reconsidered Final Determination by
new Assistant Secretary McCaleb omitted significant
evidentiary and documentary material and analysis
included in the Final Determination made by Assis-
tant Secretary Gover, and also applied a much more
stringent and demanding standard to establish the
Chinook Indian Nation’s continuity with the historic
Chinook Tribe than had been used with respect to
other Tribes who were successful in seeking federal
recognition.

59. No evidentiary hearing was held at any time
in the Chinook’s recognition determination process,
although the result of the process controls access by
tribal members to fundamental services. The Tribe
was not provided an opportunity to cross-examine wit-
nesses, and decision-makers did not allow lLive
testimony, and therefore were not able to determine
the credibility of the anthropologists, historians, or
other professionals, many of whom held differing opin-
ions concerning whether the Tribe did, or did not,
meet the established criteria. No impartial decision-
maker had the opportunity to evaluate Assistant Sec-
retary McCaleb’s Reconsidered Final Determination.

60. Further complicating their effort to obtain
federal acknowledgment, on February 11, 2000, the
Assistant Secretary of the Interior — Indian Affairs
(“AS-TA”) 1ssued a directive, 65 Fed. Reg. 7052 (Feb.
11, 2000), that significantly changed the acknowledg-
ment process, including greatly reducing the Branch
of Acknowledgment and Research’s (‘BAR”) active re-
search and analysis in connection with its evaluation
of tribal petitions.

61. Because the period for supplementing the
record had passed, the Chinook were not allowed to
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supplement their petition to respond to the changed
role of the BAR staff.

62. Prior to the issuance of this new directive,
and for other cases, the BAR staff made field visits,
conducted interviews, and engaged in independent re-
search and analysis to evaluate and provide technical
assistance “to ensure that the petitioner presents the
strongest case possible and is not turned down for
technical reasons.” Bureau of Indian Affairs, Branch
of Acknowledgment and Research, Official Guidelines
of the Federal Acknowledgment Regulations, 12-13
(1997).

63. The staff used those visits to gain greater un-
derstanding of the petition and community than
might be readily available from the documents sub-
mitted.

64. Until the February 11, 2000 directive, the
Chinook had every reason to believe the BAR would
continue its existing practice and that BAR was inter-
ested in seeking all information and developing all
possible analyses relevant to the proper determina-
tion of its Tribal status.

65. Changing the evaluation greatly increased
the burden on the Chinook Indian Nation, which could
no longer expect researchers to apply the broadest
range of their expertise to assist the Tribe to receive
the most favorable possible consideration. Had the
Tribe known that the BAR would not function as re-
search professionals, it would have made efforts to
introduce increased evidence. This dramatic change in
BAR practice was made without notice and comment
under the APA, and it violated the APA, 5 U.S.C.
§ 553.
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66. This directive was partially revoked on
March 31, 2005, 70 Fed. Reg. 16,513 (Mar. 31, 2005).
By that time, however, it was too late to benefit the
Chinook, whose petition had already been ultimately
denied.

67. During its final consideration of the Tribe’s
petition, BAR made no field visits and conducted no
interviews of tribal members, unlike the assistance
extended to other Tribes. Further, in accordance with
the Assistant Secretary’s directive, BAR did not con-
duct any independent research and analysis to
support the Tribe’s petition in the course of consider-
ing the Chinook Petition for Acknowledgment and
ultimately issuing its Reconsidered Final Determina-
tion denying recognition to the Tribe.

68. Reeling from McCaleb’s arbitrary reversal,
and with limited funds to further appeal, the Chinook
Indian Nation ultimately abandoned its recognition
efforts with the DOI. Former Congresswoman Eliza-
beth Furse, a champion of tribal recognition efforts,
and a respected tribal attorney told them that they
could expect Congressional restoration of their federal
status within four to six months. The Tribe relied
upon that advice and opted to forego further appeals
and instead pursue legislative action. Such legislation
was not introduced, however, until the introduction of
bills in 2008 and again in 2009 by Congressman Brian
Baird. Those bills would have extended federal
acknowledgement to the Chinook, including eligibility
for all benefits and services provided by the federal
government to federally recognized tribes, allowing
for ceremonial fishing and hunting in designated ar-
eas, and the ability to have land taken into trust for
the Tribe. Congressional efforts to restore Chinook
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tribal sovereignty, however, went for naught, as Rep.
Baird’s bills never made it to a vote. As of July 31,
2015, the BIA’s new regulations now prohibit a tribe
that has been denied recognition from reapplying (25
C.F.R. 83.4(d)).

69. In 2004, former Assistant Secretary Gover
testified before the Senate Committee on Indian Af-
fairs regarding S. 297, a bill which would provide
reforms and resources to the BIA in order to improve
the federal recognition process for Tribes. Sen. Hrg.
108-534. In his prepared statement, Assistant Secre-
tary Gover testified:

I remain convinced that the Chinook Tribe is
deserving of Federal recognition, and I be-
lieve that, if Assistant Secretary McCaleb
had the resources provided in this bill avail-
able to him when he addressed the Chinook
petition, the outcome well may have been dif-
ferent.

Sen. Hrg. 108-534 at 72.

70. Scholars analyzing the BIA tribal acknowl-
edgment process during this era have concluded:

Prior to the George W. Bush administration,
Indian nations petitioning for acknowledg-
ment could expect about a 50 percent chance
of success. Between 2001 and 2009, however,
the process ended favorably for only two of
fifteen petitioners. Federal acknowledgment
policy has become an entrenched bureau-
cratic tool for denying legitimate Indian
nations sovereignty that is rightfully theirs.
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Recognition, Sovereignty Struggles, & Indigenous
Rights in the United States, p. 280, Den Ouden and
O’Brien (U. N. Carolina Press, 2013).

Federal Recognition of the Chinook Through
Course of Dealing

Bureau of Indian Affairs

71. We are fully aware that the Chinooks
are an Indian Tribe, and it 1s unfortunate
that no treaties were ever executed with
them. However, you are familiar with the cir-
cumstances, undoubtedly, surrounding the
[1855 Chehalis River] treaty negotiations,
and it was not at that time assumed that any
serious consequences could arise in the fu-
ture years because of the failure to enter into
this treaty.

Letter from Melvin L. Robertson, Superintendent of
the Bureau of Indian Affairs Western Washington
Agency, Everett, Washington (October 13, 1954).

72. The BIA, created in 1824 as the Office of In-
dian Affairs under the then-Department of War, has
a more prolific history of governmental interaction
with the Chinook Indian Nation than any other
branch or bureau of the federal government. That re-
lationship began in 1851, when Superintendent of
Indian Affairs for the Oregon Territory Anson Dart
was sent by Congress to negotiate treaties with Tribes
of the Oregon Territory, including the Chinook, and
that relationship continues to this day. Throughout
that more than 150 years of history, the BIA has taken
and held land in trust for Chinook Indian Nation
members, managed and distributed judgment funds,
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authorized fishing and negotiated fishing contracts,
supervised loans and attorney contracts, adminis-
tered allotments, enrolled Chinook Tribal members in
BIA schools, and admitted Chinook Tribal members to
BIA hospitals. That lengthy course of dealing between
the BIA and the Chinook establishes that the BIA has
long-recognized the federal status of the Chinook In-
dian Nation.

73. Typical actions of the BIA fulfilling fiduciary
duties associated with its trust responsibility include
holding land in trust, supervision of attorney con-
tracts, supervision of loans, management and
distribution of judgment funds, and issuing, adminis-
tering, and maintaining allotments. These are all
actions the BIA has performed for the Chinook Indian
Nation, demonstrating the BIA’s fiduciary responsi-
bility to Chinook Indian Nation.

74. The General Allotment Act (24 Stat. 388)
Iimited public domain allotments to Indians main-
taining tribal relations with a recognized Tribe. Yet,
two public domain allotments secured by members of
the Chinook Indian Nation in 1890 were subsequently
taken into trust by the BIA. A third public domain al-
lotment was secured by an unnamed member of the
Chinook Indian Nation in 1895. Numerous parcels of
land in historically Chinook territory were, and in
some cases still are, held in trust for Chinook tribal
members.

BIA-Distributed 1912 Judgment Funds

75. The BIA maintained detailed records of the
per capita payments made in the first land claims case
of the Chinook Indian Nation. These funds were ap-
propriated by Congress on August 24, 1912 (37 Stat.
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518-35) and were paid out by the BIA the beginning
in November 1914. The BIA maintained notes on each
entitled tribal member and recorded the number of
the check, date of payment, and other information rel-
evant to heirship of deceased beneficiaries. The
associated Annuity Payment Roll of 1914, in which
Congress commissioned the BIA to identify and list all
Chinook tribal members who were eligible for pay-
ment under the 1912 judgment, is still used as tribal
enrollment criteria under the Chinook Constitution
(see Exhibit A attached). The BIA again conducted a
census among tribes in Washington from 1916 to
1919, this time dispatching special allotting agent
Charles E. Roeblin to document tribal members in
Washington state not recorded on the 1906
McChesney Roll. The Roeblin Roll, which was re-
ported to the Commissioner of Indian Affairs on
January 31, 1919, includes many Chinook tribal mem-
bers and is also still used as criteria for establishing
enrollment eligibility by the Chinook Indian Nation
(see Exhibit A attached).

BIA-Supervised Attorney Contracts

76. For many decades, Congress required ap-
proval of the Secretary of Interior for all attorney
contracts of Tribes to pursue federal claims. 25 U.S.C.
§ 70(n). The Chinook hired their first attorney for a
claim against the federal government in 1899. In
1925, W.B. Sams, Superintendent of the Taholah In-
dian School, approved the Chinook attorney contract
with Arthur E. Griffin. This contract was entered into
to pursue the Tribe’s Docket 234 lawsuit in the Court
of Claims through the jurisdictional act P.L. 402.
From 1951 to 1954 attorney contracts for the Chinook
were approved and signed by the Commissioner of
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Indian Affairs and BIA Superintendent, pursuant to a
statute that required contracts between Indian Tribes
and attorneys be approved by the Commissioner of In-
dian Affairs and BIA, and an additional attorney
contract was declined. In the 1960s, the BIA super-
vised the Chinook’s attorney hired to handle its
Docket 234 case.

Indian Reorganization Act Consultation

77. The Indian Reorganization Act of 1934
(“IRA”) was passed as part of a larger attempt by the
federal government to codify its treatment of Indian
Tribes and to encourage in part tribal economic devel-
opment and self-determination. Cohen’s Handbook of
Federal Indian Law, § 1.05, at 81 (2012 ed.). The IRA
ended allotment of Indian land and encouraged Tribes
to develop tribal governments, including the adoption
of formal constitutions. Id. at 82. Under the Indian
Reorganization Act, the term “Indian Tribe” means
“any Indian or Alaska Native Tribe, band, nation,
pueblo, village or community that the Secretary of the

Interior acknowledges to exist as an Indian Tribe.” 25
U.S.C. § 5130(2).

78. To qualify for benefits under the IRA, Tribes
must meet certain conditions set by federal law. The
most important condition is federal recognition which
is a “formal political act confirming the Tribe’s exist-
ence as a distinct political society, and
institutionalizing the government-to-government re-
lationship between the Tribe and the federal
government.” California Valley Miwok Tribe v. U.S.,
515 F.3d 1262, 1263 (D.C. Cir. 2008) (quoting Cohen’s
Handbook of Federal Indian Law, § 3.02(3) at 138
(2005 ed.)). The IRA “sought to strengthen tribal
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governments and restore the Indian land base.” S.
Rep. NL. 111-247 at 2 (2010) (internal quotations
omitted).

79. Section 19 of the IRA broadly defines “Indi-
ans” to describe those who are eligible to reorganize
under the Act:

(1) All persons of Indian descent who are mem-
bers of any recognized Indian Tribe now
under federal jurisdiction;

(2) All descendants of such members who were,
on June 1, 1934, residing within the present
boundaries of any Indian reservation; and

(3) Shall further include all other persons of 1/2
or more Indian blood.

25 U.S.C. § 479.

80. Members of the Chinook were “Indians” who
satisfied one or more of those criteria at all times ma-
terial to this lawsuit and the Chinook was a
recognized Indian Tribe “under federal jurisdiction” at
the time of the passage of the IRA in 1934. This is par-
ticularly so, since the BIA’s own interpretation of § 19
of the IRA defined a “recognized tribe” so as to include
criteria which the Chinook satisfied:

Section 19 of the Act provides that .. . a rec-
ognized tribe 1s one with which the
government at one time or another has had
a treaty or agreement or those for whom res-
ervations or lands had been provided and
over whom the government exercises super-
vision through an official representative.
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BIA Branch of Acknowledgment and Research
(“BAR”) John Collier to Ben Shawanessee (Apr. 24,
1935).

81. In October 1934, the BIA cited the binding
solicitor’s opinion that non-resident Indian voters
could cast ballots under elections held pursuant to the
IRA. The Chinook, possessing a post-treaty affiliation
on the Quinault Reservation as determined in the
Halbert decision, were accordingly determined by the
BIA to also possess the right to vote in the Quinault
referendum under the IRA. The BIA subsequently en-
rolled members of the Chinook Indian Nation as
voters to cast ballots on the question of organization
of the Quinault Reservation pursuant to the IRA. The
Chinook voted overwhelmingly in favor of confederat-
ing with the Quinault and other Tribes, but that
confederation was never carried out. Further, in
1953, the BIA received and held the governing docu-
ments of the Chinook, including their constitution
and bylaws, as provided for under the Indian Reor-
ganization Act.

Termination Act Consultation

82. As the Termination program grew in the
1950s, the BIA sought to involve the Chinook Indian
Nation in that process. BIA Superintendent wrote the
Chinook Chairman Grant Elliott in March 1952, in-
viting him to attend a meeting with the Quinault
Tribe and Quinault allottees in order to set up a Plan-
ning Committee to work out a program for the
disposition of the Quinault Tribe and Tribal Reserva-
tion. In June of that year, BIA officials visited western
Washington to assess prospects of termination, during
which time they met with the Chinook and other
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Tribes. The Chinook were invited to and participated
in additional meetings and consultations held in Sep-
tember 1953, October 1953, November 1953, and
November 1954 regarding the proposed termination.
Most significantly, two of those meetings, on October
3 and October 25, were held in the historical Chinook
village of Bay Center, Washington, where the Chinook
are headquartered today.

BIA-Supervised Loans

83. In 1965, the BIA Portland Area Office super-
vised Contract No. 14-20-0500-2430 between the
United States and Chinook Indian Nation. The Chi-
nook sought the loan pursuant to the Act of November
4, 1963 (77 Stat. 301), which established a revolving
fund from which the Secretary of the Interior could
make loans to finance assistance for Tribes in cases
before the Indian Claims Commission. The purpose of
the BIA-supervised loan to the Chinook was to facili-
tate the study of timber values and fisheries on the
lands found in tribal ownership by the Indian Claims
Commission in Docket 234.

Boarding Schools

84. The federal policy of removing Indian chil-
dren from their home and Tribe and relocating them
to government-run boarding schools was a hallmark
of the Assimilation Era of United States Indian policy.
Captain Richard H. Pratt’s infamous mantra of “Kill
the Indian, save the man,” was applied to children
taken from Tribes from across the United States, and
the Chinook were no exception. Participation in the
boarding schools — most prominently for the Chinook,
at the Chemawa Indian School near Salem, Oregon —



App.86a

continued in many instances well into the 20th cen-
tury.

85. The BIA over many decades enrolled Chi-
nook children (often forcibly) in BIA boarding schools,
including the Cushman Trades School, Tulalip Indian
School, Haskell Institute in Kansas, and the
Chemawa Indian School. Children voluntarily apply-
ing to BIA schools later in the 20th century had to
submit a required “Application for Admission to Non-
Reservation School and Test of Eligibility.” Chinook
children were admitted as eligible based on citizen-
ship in the Chinook Indian Nation. Further, upon
acceptance to a BIA school in several instances BIA
arranged for transportation of Chinook children to
those schools. Today, at least one Chinook youth is
currently enrolled at the Chemawa Indian School.

Healthcare

86. In establishing the Indian Health Service
(“IHS”), Congress found that “[flederal health services
to maintain and improve the health of the Indians are
consonant with and required by the Federal Govern-
ment’s historical and unique relationship with, and
resulting responsibility to, the American Indian peo-
ple.” 25 U.S.C. § 1601(1). Congress further declared
“that it is the policy of this Nation, in fulfillment of
its special trust responsibilities and legal obligations
to Indians . .. to ensure the highest possible health
status for Indians and urban Indians and to provide
all resources necessary to effect that policy.” 25
U.S.C. § 1602(1). IHS provides care directly to mem-
bers of federally recognized Indian Tribes and Alaska
Native villages. 25 U.S.C. § 1603(13). IHS defines el-
igible individuals as persons who are of Indian
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descent and are members of their Indian community.

42 C.F.R. § 136.12(a)(1).

87. The Chinook have historically and continu-
ously been admitted to and treated at BIA hospitals.
In its Petition for Acknowledgement, the Chinook In-
dian Nation documents several of its tribal members
who were treated at the Cushman Indian Hospital in
Tacoma, Washington beginning in 1938 and who were
admitted because of their status as members of the
Chinook Indian Nation. More recently, Chinook births
have been documented at the Cushman Indian Hospi-
tal, and Chinook tribal members have been born as
late as the 1990s while receiving IHS funding as Chi-
nook residents of Pacific County, Washington.

Probate

88. The Secretary of the Interior has original
probate jurisdiction over trust and restricted Indian
property, including exclusive authority to determine
heirs and to approve wills for such property. 25 U.S.C.
§§ 372, 373; 25 C.F.R. § 15.10. The BIA continues to
not only correspond with the Chinook about pending
Indian probate matters but consults with the Chinook
Indian Nation governmental office to verify enroll-
ment eligibility and request Birth Certificates and
Certificates of Indian Blood (CIB) for individuals in-
volved in Indian probate matters Further, the DOI
Office of Hearings and Appeals has held Indian pro-
bate hearings in the Chinook tribal office.

Financial Management and Administration

89. The American Indian Trust Fund Manage-
ment Reform Act of 1994 (“AITFMRA”) was passed in
recognition of the trust responsibility existing
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between the federal government and Indian Tribes as
explicitly including the Secretary of the Interior’s re-
sponsibility to account for the daily and annual
balance of all funds held in trust for Indian Tribes and
individual Indians. 25 U.S.C. §4011(a). The
AITFMRA defines “Indian Tribe” as “any Indian
Tribe, band, nation, or other organized group or com-
munity . . . which is recognized as eligible for the
special programs and services provided by the United
States to Indians because of their status as Indians.”
25 U.S.C. § 4401(2). The AITFMRA further created an
Office of Special Trustee for American Indians to pre-
pare and administer the trust reform plan. 25 U.S.C.
§§ 4042, 4043. That Office of Special Trustee for
American Indians has, under the current presidential
administration, corresponded directly with the Chi-
nook Indian Nation In addition, many Chinook tribal
members have Individual Indian Money (IIM) ac-
counts that are administered by the DOI.

Economic Development Support

90. The BIA standard for assisting Tribes with
economic development provides that a Tribe is eligible
if it has been “recognized by the Federal Government
as eligible for services from the Bureau of Indian Af-
fairs.” 25 U.S.C. § 1452. The BIA funded an economic
development report for the Chinook Indian Nation by
Professor Brown from the University of Washington,
entitled “Feasibility of a Charter Boat Operation for
the Chinook Indian Tribe of Washington in Ilwaco,
Washington.” The Chinook then applied in 1978 for
funds for a Records Clerk, Tribal Planner, Researcher,
and Housing Foreman under the Comprehensive Em-
ployment and Training Act. They received $27,490.46
for the period from January through September 1979.
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In January 1982, the Chinook received a grant for
$15,600 from the Small Tribes Organization of West-
ern Washington for maintenance of tribal offices and
improvement of tribal operations.

National Park Service

91. The National Park Service has a history of
consulting with the Chinook Indian Nation on issues
ranging from establishment of national monuments
and parks, including the establishment of Fort
Clatsop, a project which brought the Chinook back to
the fort in which they aided Corps of Discovery
through the harsh winter of 1805, to environmental
recovery projects such as the Colewort Creek Salmon
Recovery Project, which the Superintendent of the Na-
tional Parks Service request initiation of government-
to-government consultation for habitat restoration
along the Netul River in Oregon.

92. Fort Clatsop was established by Meriwether
Lewis and William Clark as part of the Corps of Dis-
covery during December 1805. The Corps of Discovery
wintered at Fort Clatsop from December 7, 1805 until
March 23, 1806, visiting and trading with the Chinook
almost daily. In his journal, Meriwether Lewis chron-
icled several interactions with the Chinook, including
the following on February 20, 1806:

This forenoon we were visited by “Ta-cum,” a
principal chief of the Chinnoks [sic] and 25
men of his nation ... he came on a friendly
visit. We gave himself and party something
to eat and supplied them plentifully with
smoke. We gave this chief a small medal with
which he seemed much gratified. In the
evening at sunset we desired them to depart
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as 1s our custom and closed our gates.

The Journals of Lewis and Clark (Lewis, Meriwether
and Clark, William).

93. The National Park Service also consults with
the Tribe on projects including repatriation of remains
under the Native American Graves Protection and Re-
patriation Act.

Native American Graves Protection and Re-
patriation Act

94. For the purpose of establishing eligibility un-
der the Native American Graves Protection and
Repatriation Act (“NAGPRA”), the term “Indian
Tribe” “means any Tribe, band, nation, or other orga-
nized group or community of Indians...which is
recognized as eligible for the special programs pro-
vided by the United States to Indians because of their
status as Indians.” 25 U.S.C. § 3001(7). Rather than
strictly providing for consultation with Tribes appear-
ing on the BIA’s list of federally recognized Tribes, the
regulations broaden somewhat the standard defini-
tion of federal recognition for purposes of NAGPRA by
accepting recognition by a federal agency, not just by
the BIA. 43 C.F.R. §10.2; see 60 Fed. Reg.
62,13462,136 (1995).

95. This operating definition includes the Chi-
nook, who are regularly consulted with under
NAGPRA by the National Park Service and other fed-
eral agencies. The Chinook, in fact, appear on the
cover of the National Park Service’s booklet regarding
Consultation with Native Americans: A Historic
Preservation Responsibility, where they are shown
performing a traditional post-raising ceremony at
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Cathlapotle in the Ridgefield National Wildlife Refuge
in 2003. NAGPRA consultations regularly include
other federal agencies, including the U.S. Fish and
Wildlife Service, the Army Corps of Engineers, the
Environmental Protection Agency, the Department of
Energy, and the list goes on. The Chinook are the only
unrecognized Tribe regularly consulted on particular
projects, appearing alongside formally recognized
Northwest Tribes such as the Confederated Tribes of
the Grand Ronde, the Chehalis Confederated Tribes,
the Cowlitz Indian Tribe, the Quinault Indian Nation,
and the Shoalwater Bay Indian Tribe, to name a few.

96. Other recent consultations between the Na-
tional Park Service and Chinook Indian Nation
include Station Camp — Middle Village Park in Wash-
ington, where other, federally recognized Tribes such
as the Confederated Tribes of the Grand Ronde and
the Shoalwater Bay Indian Tribe deferred to the Chi-
nook for interpretation of an uncovered Chinookan
town site The Chinook worked directly with the Na-
tional Park Service to provide that interpretation, and
Chinook tribal members were paid by the National
Park Service to stay with uncovered remains around
the clock until they could be repatriated.

97. Other executive agencies, including the U.S.
Fish and Wildlife Service and the U.S. Forest Service,
are also documented as consulting on an ongoing basis
with the Chinook Indian Nation regarding the repat-
riation of cultural and human remains found in their
traditional territories.

United States Fish and Wildlife Service

98. Located within the current boundaries of the
Ridgefield National Wildlife Refuge is the Cathlapotle
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Plankhouse, which the U.S. Fish and Wildlife Service
(“FWS”) partnered with the Chinook Indian Nation to
construct. FWS continues to partner with the Chinook
to offer an accurate representation of Chinook culture
at the site. Also within the Refuge boundaries is the
site of the former Chinookan town of Cathlapotle,
which was encountered by Lewis and Clark on their
expedition and later excavated and written about by
Professor Kenneth Ames.

99. In February 2017, FWS wrote to the Chinook
Indian Nation regarding a proposed visitor access in-
frastructure at Ridgefield National Wildlife Refuge.
FWS cited its responsibilities under § 106 of the Na-
tional Historic Preservation Act and 36 C.F.R. § 800
as initiating consultation with the Chinook pursuant
to 36 C.F.R §§ 800.2, 800.4(a)(3), and 800.4(a)(4).
Since 2005, a Memorandum of Understanding has
been in place between the USFWS and Chinook Tribe
assuring special access to and use of the refuge and
the Chinook Plankhouse constructed on the grounds
of the refuge for education, subsistence, basketry,
etc. The Chinook have been consulted on other
ground disturbing activities and shoreline manage-
ment plans in the area as well, and have been
included in decision making processes.

United States Navy

100. In addition to agencies under the DOI, the
United States Navy consults with the Chinook on an
ongoing basis. In April 2017, e.g., the Department of
the Navy wrote to the Chinook Indian Nation to “ini-
tiate Section 106 consultation” in accordance with 36
C.F.R. § 800, on a proposed undertaking involving
small-unit land and maritime training activities for
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naval special operations personnel along the south-
west Washington coast. 36 CFR § 800 regulates the
protection of historic properties, and defines “Indian
Tribe,” in accordance with § 4 of the Indian Self-De-
termination and Education Assistance Act (25 U.S.C.
§ 5304(e)), elaborating that “for purposes of this rule,
Indian tribe includes federally recognized Indian
tribes and Alaska Native Corporations.” 36 C.F.R.
§ 230.2 (emphasis added). By initiating § 106 consul-
tation with the Chinook, the Department of the Navy
has demonstrated its explicit recognition of the Chi-
nook Indian Nation as a Tribe.

Inconsistency and Unreliability in BIA Ac-
tions

101. A “Tribe” for the purpose of establishing eli-
gibility for BIA programs “means any Indian Tribe,
band, nation, or other organized group or commu-
nity . . . which is recognized as eligible for the special
programs and services provided by the United States
to Indians because of their status as Indians.” 25
U.S.C. § 1903(8). It would seem that the Chinook In-
dian Nation, if it is an “unrecognized Tribe,” should
not then qualify for the assistance of the United States
through programs like the Indian Health Service (25
U.S.C. §1603(14)), probate jurisdiction (25 C.F.R.
§ 15.2), and economic development assistance (25
U.S.C. § 1452(c)). And yet, the Chinook have received
all of those benefits, albeit inconsistently at times, and
in fact continue to receive many such benefits, all de-
spite the fact the Chinook do not appear on the BIA’s
list of federally recognized Tribes pursuant to 25
U.S.C. § 5129.
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BIA Recognition Standards Interpreted and
Applied Unequally Jamestown Clallam

102. As set forth above, the BIA was long charged
with maintaining a list of federally recognized Tribes,
but until 1994 when Congress mandated standards, it
was never clear how Tribes were added or subtracted
from the roster. A BIA clerk testified in 1995 that rec-
ords of the Agency comments had been lost, so her
“revised list was generally consulted to determine
groups’ legal status, although paradoxically she con-
ceded that she had no authority to make such
decisions.” Administrative Law Judge Findings in
Samish recognition petition, August 31, 1995. ALJ
David L. Torbett heard testimony for eight days and
then issued a 44-page opinion in which he found that
the BIA could not adequately explain why the Samish
Tribe in Washington’s Puget Sound had been excluded
from a list of federally recognized Tribes (ALJ Find-
ings 1-3; Final Determination at 16, 38-9). He noted
that upon “further questioning Ms. Simmons [BIA
clerk] conceded that she had no personal knowledge of
the legal status of the groups she had listed under the
Portland Area ....”

103. The inconsistent and unequal standards for
obtaining federal acknowledgment set by the BAR
have been similarly problematic. What constitutes un-
ambiguous prior federal acknowledgment for one tribe
is found not do so for another, based on largely similar
— if not identical — facts. In the 1980 Jamestown
Clallam Proposed Finding for Federal Acknowledg-
ment, the BAR cited a “solicitor’s opinion” concluding
that the Jamestown Clallam tribe was a federally rec-
ognized tribe, based in part on its inclusion in “1925
claims litigation,” in order to establish unambiguous
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prior federal acknowledgment of the tribe. Recom-
mendation and summary of evidence for proposed
finding for Federal acknowledgment of the Jame-
stown Band of Clallam Indians of Washington,
Anthropological Report at 3. The BAR’s Proposed
Finding then suggested that the Jamestown Clallam’s
inclusion in 1925 claims legislation amounted to “de-
nomination as a tribe by Act of Congress.” Id. The
Chinook were given no such consideration, despite be-
ing identified by name in the Western Washington
Claims Act of 1925. Such inclusion, under the stand-
ards applied by the BAR to the Jamestown Clallam,
should have been considered as unambiguous prior
federal acknowledgment of the Chinook.

Cowlitz

104. The respective histories of the Chinook and
the neighboring Cowlitz Indian Tribe have also fol-
lowed nearly identical trajectories, so it 1s no surprise
that their acknowledgment petitions were submitted
and evaluated almost simultaneously. Their histories
are so intertwined that they even hired the same ex-
pert, Stephen Dow Beckham, and lawyer, Dennis J.
Whittlesey, to assist in documenting their histories
and preparing their petitions, the revised versions of
which were each filed with the Office of Federal Ac-
knowledgment in 1987. Unfortunately for the
Chinook, that is largely where their histories diverge.

105. On February 12, 1997, the BAR, under As-
sistant Secretary Ada Deer, released the Summary
under the Criteria and Evidence for Proposed Finding

Cowlitz Tribe of Indians. As a preliminary matter, the
BAR determined that:

The Cowlitz present at the (1855 Chehalis
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River Treaty) negotiations, specifically the
Lower Cowlitz band, had refused to sign the
proposed treaty, but the Federal Govern-
ment’s willingness to negotiate with them
constituted previous recognition . . . .

Reconsidered Final Determination to Acknowledge
that the Cowlitz Indian Tribe Exists as an Indian
Tribe, at 17 (summarizing the findings of the Pro-
posed Finding).

106. Such a determination substantially reduces
the burden required of a petitioning Tribe by eliminat-
ing several acknowledgment criteria altogether. BAR
then evaluated the Cowlitz petition according to its
determination of this unambiguous prior federal ac-
knowledgment, ultimately finding in favor of federal
acknowledgment.

107. On August 11, 1997, the BAR under Assis-
tant Secretary Deer released the Summary under the
Criteria and Evidence for Proposed Finding Against
Federal Acknowledgment of the Chinook Indian
Tribe, Inc. (emphasis added). Despite the fact that the
Chinook were party to the same 1855 Chehalis River
Treaty negotiations that were used to establish unam-
biguous prior federal acknowledgment of the Cowlitz,
the Chinook were found not to have been subject to
such prior acknowledgement. There is no explanation
in the Proposed Finding for why the Chinook were not
unambiguously acknowledged by virtue of their par-
ticipation in the Chehalis River Treaty negotiation
with the Cowlitz in 1855, or further, why the signed
treaties which the Chinook had negotiated with the
federal government through Anson Dart in 1851 did
not establish unambiguous federal acknowledgment
twice over:
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Because the 1851 treaties were not ratified
by the United States Senate, the Federal
Government again engaged in treaty negoti-
ations with representatives of the “Lower
Chinook” in 1855 . ... Although these nego-
tiations did not result in a signed treaty,
Federal negotiators once again had accepted
that a sovereign Chinook political entity ex-
isted with which it could negotiate a treaty.

Summary under the Criteria and Evidence for Pro-
posed Finding Against Federal Acknowledgement of
the Chinook Indian Tribe, Inc. at 26.

108. Under the standard set forth by the BAR in
reviewing the Cowlitz Petition for Acknowledgment,
this should have been sufficient for a finding of unam-
biguous prior federal acknowledgement. Of course, it
was not, and ultimately the Chinook were determined
by the BAR as having failed to establish federal ac-
knowledgment.

109. This inconsistent approach by the BAR vio-
lates the Equal Protection component within the Due
Process Clause of the 5th Amendment to the U.S. Con-
stitution, as well as the Administrative Procedures
Act (5 U.S.C. § 500, et. seq.), because it constitutes ac-
tions by an agency that are arbitrary, capricious, an
abuse of discretion, and not in accordance with the
law. Both prohibit agencies from treating similarly-
situated petitioners differently without providing suf-
ficiently reasoned justification for that disparate
treatment. In fact, irrational and unjustified dispar-
ate treatment perfectly describes the BAR’s approach
to evaluating the Cowlitz and Chinook’s respective pe-
titions for federal acknowledgment. For example,
where the BAR found Chinook evidence insufficient to
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meet the criteria, when evaluating the Cowlitz, the
BAR explained:

The paucity of descriptions of the full entity
1s considered to be a consequence of the his-
torically dispersed residential pattern of the
groups in the Cowlitz River valley.

Summary Under the Criteria and Evidence for Pro-
posed Finding Cowlitz Tribe of Indians at 19.

110. As demonstrated in their petition, the Chi-
nook historically exhibited the same residential
patterns, yet the BAR found it to be insufficient infor-
mation for finding in favor of federal
acknowledgement.

111. Additionally, participation in BIA schools
and other programs was used by the BAR to demon-
strate Cowlitz’s historical and continuing existence:

Chemawa Indian school and Puyallup
Agency land records referred to the Cowlitz
Indians, as did Yakima allotment records be-
tween 1898 and 1914. Cushman Indian
school correspondence in 1911 referred
to ... members of the Cowlitz Tribe eligible
for allotment at Quinault, and recommended
that they be enrolled and allotted there.

Summary Under the Criteria and Evidence for Pro-
posed Finding Cowlitz Tribe of Indians at 17.

112. Yet, that same criterion was insufficient for
the Chinook to demonstrate their historical and con-
tinuing existence:

Some Chinook descendants attended the
Government’s Indian schools, but they did so
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because of their degree of Indian ancestry,

not because the Indian Office recognized a
Chinook tribe.

Summary under the Criteria and Evidence for Pro-
posed Finding Against Federal Acknowledgment of

the Chinook Indian Tribe, Inc. at 6. In fact, the Chi-
nook comprise the majority of allotments at Quinault.

113. The BAR under Assistant Secretary Deer es-
sentially made the determination that the Chinook
were unable to show external identification of their
Tribe from 1855, the time of the Stevens treaty nego-
tiations, as well as show that the Tribe was a political
entity in the early part of the twentieth century.
Again, despite nearly identical histories, the BAR
made an entirely contrary assessment of the Cowlitz,
the Snoqualmie and other Tribes.

114. Assistant Secretary McCaleb, Assistant Sec-
retary Gover’s successor under the George W. Bush
Administration, reversed the Final Determination for
Federal Acknowledgment of the Chinook Indian
Tribe/Chinook Nation on July 5, 2002, by ruling that
Assistant Secretary Gover’s determination had been
inconsistent with the acknowledgment regulations’
standard for demonstrating unambiguous previous
federal acknowledgment. In contrast, Assistant Sec-
retary McCaleb’s Reconsidered Final Determination
for the Cowlitz Indian Tribe, released six months ear-
lier on December 31, 2001, affirmed the proposed
finding of unambiguous prior federal acknowledg-
ment under largely similar facts.

115. The government’s mere willingness to nego-
tiate a treaty with the Cowlitz was determined by the
Office of Federal Acknowledgment to constitute
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unambiguous prior acknowledgment, a finding which
ultimately led to a successful conclusion of the
Cowlitz’s Petition for Acknowledgment. The Chinook
— who participated in that same treaty negotiation as
well as another that resulted in multiple, signed trea-
ties — were determined not to have been subject to
unambiguous prior federal acknowledgment. The
cruel irony, of course, is that the Cowlitz and the Chi-
nook, neighboring tribes with nearly identical
histories, walked out of the same treaty negotiation
with Governor Stevens in 1855. Today, after concur-
rently participating in the same administrative
recognition process utilizing the same expert histo-
rian, one Tribe is federally recognized because of that
history and the other is not.

Samish Tribe Recognition Litigation Greene
v. Babbitt, 943 F. Supp.1278 (W.D. Wash
1996)

116. The federal judge presiding over the Samish
tribe’s litigation noted in a published opinion that the
Samish people’s “long journey for recognition has been
made more difficult by excessive delays and govern-
mental misconduct.” Id. at 1281. In 1996, the Samish
Indian Nation sued the DOI, seeking reinstatement of
findings that were made in its favor by an Adminis-
trative Law Judge considering recognition matters.
In the course of those proceedings, it was discovered
that a longstanding opponent of Samish recognition.
DOI attorney, Scott Keep, obstructed the processing
of the Samish application and deliberately wrote his
own counter-findings which he then presented ex
parte to the decision-maker. United States District
Judge Thomas S. Zilly (appointed by President
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Reagan in 1988 and now a senior judge) publicly rep-
rimanded Keep, citing him for contempt.

Mr. Keep, obviously unfazed by statements
of disapproval from this Court and the Ninth
Circuit, and with apparent disregard for
both statutory and traditional standards of
fair play, met directly with the ultimate de-
cision-maker and urged her to deny federal

recognition to the Samish.4

Id. at 1286. The Court ruled that a remand to the BIA
would “cause further delay and expense while subject-
ing the [Tribe] to a substantial risk of suffering the
same procedural violations that they have now en-
dured twice over the past ten years.” Id. at 1288.
Judge Zilly further found:

... when agency delays or violations of pro-
cedural requirements are so extreme that
the court has no confidence in the agency’s
ability to decide the matter expeditiously
and fairly, it is not obligated to remand. Ra-
ther than subjecting the party challenging
the agency action to further abuse, it may
put an end to the matter by using its equita-
ble powers to fashion an appropriate remedy.

Id.

117. The Chinook find themselves in a similar sit-
uation to that of the Samish. A remand to the BIA
would be futile. The agency has amply demonstrated
its bias against the Chinook’s bid for formal

4 As of the date of filing of this Complaint, Mr. Keep remains a
Senior Solicitor for the Department of the Interior.
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recognition and effectively pre-determined to deny
them recognition. Moreover, as set forth, infra, in
99 123-137, the Chinook are now prohibited from ap-
plying for recognition or reaffirmation of their tribal
status under the new 2015 regulations governing
recognition. Under such circumstances, the Chinook
have exhausted their administrative remedies. Fur-
ther, the Defendants’ continuing failure to recognize
the Chinook is not the result of a considered applica-
tion of independent standards, but a manifestly
unauthorized exercise of power.

118. The Samish had to return to Court in 2011
to recover compensation for the time during which the
Tribe should have been recognized and receiving fed-

eral benefits, but was not. Samish Indian Nation v.
United States, 657 F.3d 1330 (Fed. Cir. 2011).

Delaware Tribe

119. It is an established fact that the BIA has
acted inconsistently and unpredictably in a non-trans-
parent way since the adoption of its regulatory Tribal
recognition process. See, e.g., Cherokee Nation of Ok-
lahoma v. Norton, 241 F. Supp. 2d 1368 (N.D. Okla.
2002), rev’d on other grounds, 389 F.3d 1074 (10th Cir.
2004). In that case, the Delaware Tribe (an East Coast
Tribe), was forced to combine with Cherokees in Kan-
sas after the so-called “Trail of Tears.” The Delaware
had signed a treaty with the United States in 1867
(ust as the Chinook did in 1851), but it was granted a
final decision by the BIA under which the BIA agreed
to “reconsider and retract” its Part 83 denial of ac-
knowledgment and grant federal recognition to the
Delaware without forcing the tribe to go through an-
other Part 83 process on the grounds that its treaty
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was conclusive evidence of its federal acknowledg-
ment. Id. at 1370.

120. While the Tenth Circuit ultimately reversed
the grant of recognition on an unrelated ground (the
Supreme Court had previously ruled that the text of
the Delaware Tribe Treaty actually made their group
a part of the Cherokee Tribe and it was not sovereign),
the decision left undisturbed the BIA’s conclusion that
barring other disqualifiers like the explicit text of the
Delaware Treaty, the existence of a federal treaty
alone satisfied the criteria established by Part 83 and
was unambiguous, conclusive evidence of federal
recognition of a Tribe. There is no comparable disqual-
ifying language in the Tansey Point Treaties of 1851
or in the 1855 Treaty of Olympia. They should be con-
sidered conclusive evidence of their federal
recognition as a tribe.

Little Shell Tribe of Chippewa Indians

121. In Montana, the Little Shell Tribe of Chip-
pewa Indians was buffeted by virtually identical bias
from the BIA concerning its quest for recognition. The
Tribe’s bid for recognition was thwarted initially by
the same BIA bureaucracy, but their denial was over-
turned by BIA head Kevin Gover. The Little Shell was
officially recognized in the waning days of the Clinton
Administration, but, just as with the recognition of
the Chinook, Gover’s decision was then reversed by
his successor. The Little Shell, too, turned unsuccess-
fully to Congress after losing confidence in the BIA’s
ability to fulfill its trust responsibility. Then-Con-
gressman Ryan Zinke of Montana (now Secretary of
Interior and a named Defendant in the instant case)
sponsored the Little Shell’s recognition bills.
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122. During the almost 40 years since the time
that the Chinook first petitioned the BIA for recogni-
tion, virtually all other Pacific Northwest Tribes have
been recognized or restored in a variety of ways to the
point that presently, the Chinook are among the very
few historic Tribes in the Northwest that have not had
their tribal status acknowledged, despite the fact that
they, historically, were “the most powerful nation on
the entire Pacific Coast.” Anson Dart, 1851, quoted in
Clifford E. Trafzer, The Chinook (New York: Chelsea
House, 1990), 87.

2015 Amendments to Part 83

123. Just two years ago, the BIA itself admitted
that the acknowledgment process it applied in the
years leading up to the denial of the Chinook’s Part 83
petition in 2002 was “broken,” “non-transparent,” “in-
consistent,” and “unpredictable.” 80 Fed. Reg. 37,862-

863 (July 1, 2015):

To summarize . ..the [Part 83 federal ac-
knowledgment] process is slow, expensive,
mnefficient, burdensome, intrusive, non-

transparent, inconsistent, and unpredicta-
ble.

Hearing on the federal acknowledgment process be-
fore the H.S. Comm’n. on Indian, Insular, and
Alaskan Native Affairs, 114th Cong. 2 (Apr. 22, 2015)
(testimony of Asst. Secretary — Indian Affairs Kevin
Washburn).

124. The preamble to the proposed 2015 rule
changes stated that the purpose for the changes to the
recognition process was to promote “fairness and con-
sistent implementation, and increasing timeliness
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and efficiency, while maintaining the integrity and
substantive rigor of the process.” Id. at 37,862.

125. The 2015 amendments had been under con-
sideration within the BIA since 2009 in an attempt to
improve the process that had recognized only 17 peti-
tions and denied 34 other petitions since 1978. Id.
Assistant Secretary Washburn’s testimony set forth
four guiding principles for amending the Part 83 pro-
cess:

1. Transparency;
2. Timeliness;

3. Efficiency; and
4. Flexibility.

126. The need for flexibility emphasized that the
amended Part 83 process should understand the
“unique history of each tribal community and avoid
the rigid application of standards that do not account
for the unique histories of tribal communities.” Id. at
4.

127. Under the Part 83 procedure that the Chi-
nook underwent, as other courts have recognized:

a federal acknowledgment petition can be
over 100,000 pages long and cost over
$5,000,000 to assemble; the BIA estimated
time for completion of review is 30 years.

See Mackinac Tribe v. Jewell, 829 F.3d 754, 758 (D.C.
Cir. 2016) (citing The Incomplete Loom: Exploring the
Checkered Past and Present of American Indian Sov-
ereignty, supra at 497).

128. In fact, the BIA itself admitted that “72%
of . .. currently recognized federal Tribes could not
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successfully go through the [federal acknowledgment]
process as it 1s being administered today.” Id. at 507
(quoting Rev. John Norwood, Delegates Report, the
National Congress of American Indians Annual Con-
ference 1 (2010)).

129. The 2015 amendments differ from the pro-
cess 1n place when the Chinook’s petition was
considered in several important ways. First, based on
“Inconsistent and unpredictable criteria, the amended
process promotes a consistent baseline,” meaning “if a
particular amount of evidence or a particular method-
ology was sufficient to satisfy a criterion in a decision
made 1n 1980, 1990, or 2000, that baseline threshold
remains the same for petitioners today.” Information
Fact Sheet: Highlights of the Final Federal Acknow!l-

edgment Rule (25 C.F.R. § 83, BIA, June 29, 2015°.
This would mean that if the Chinook were to petition
for acknowledgment or reaffirmation today, the BIA
would be required to consider that the Cowlitz Indian
Nation in 2002, the Snoqualmie Tribe, and the Jame-
stown S’Klallam Tribe, satisfied the federal
recognition process because of their treaty relation-
ships with the United States, and to accord the same
significance to the Chinook for their treaty relation-
ships and grant them recognition, as it did for the
aforementioned tribes. This failure by the Defendants
to utilize a consistent baseline and to prohibit reappli-
cation by the Chinook to seek application of a
consistent baseline under the 2015 amendments.

130. Second, but critically for the Chinook, the
amended Part 83 prohibits any Tribe from re-

5 Available at https://'www/bia.gov/es/groups/public/documents/
text/idc1-030769.pdf.
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petitioning for federal acknowledgment under Part 83
if it previously had applied for that process and its pe-
tition was denied. 25 C.F.R. § 83.4(d). As amended,
that section provides:

The Department will not acknowledge . . .

* % k%

(d) An entity that previously petitioned
and was denied Federal acknowledgment
under these regulations or under previous
regulations in part 83 of this title . . . .

131. During consideration of the amended Part
83 process, the DOI considered a proposal that would
allow “limited re-petitioning.” Opponents of “limited
re-petitioning,” including the Quinault, argued that
re-petitioning was “unnecessary, inefficient, and un-
fair to other tribes,” and contended that re-petitioning
“could result in acknowledgment of previously denied
petitioners.” 80 Fed. Reg. 37,874. Exactly so.

132. Those in the DOI who strongly objected to
the ban on re-petitioning did so on the ground that
such a prohibition would treat petitioners, like the
Chinook, unequally; that it would violate Equal Pro-
tection and Due Process components of the Fifth
Amendment; that it would “prevent getting to the
truth of whether a Tribe should be acknowledged;”
that it exceeds the BIA’s authority; is “politically mo-
tivated;” is “based on an invalid justification”
(established equities); and fails to consider the peti-
tioners’ interest. Id. at 37,874-75. Their valid and
legitimate objections to the ban were nonetheless ig-
nored, because of a claimed need for greater
administrative efficiency and less of a workload.
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133. The Chinook submitted comments on the
proposed changes and provided those comments to the
BIA’s Office of Regulatory Affairs & Collaborative Ac-
tion. The Chinook saw the opportunity to have its
status reaffirmed as a Tribe under the new rules.

134. Nonetheless, instead of allowing Tribes that
had devoted decades of their lives and enormous sums
of money seeking recognition only to find themselves
victimized by that broken, inconsistent, and unpre-
dictable process, to have an avenue for eventual
recognition, the BIA did just the opposite in the 2015
regulations by forever barring those victims (such as
the Chinook) from reapplying, shirking all responsi-
bility for their plight and leaving any remedy for
redress to the political process: “Congress may take
legislative action of recognized groups it finds have
merit even though they do not meet the specific re-
quirements of the acknowledgment regulations.” Id.6

135. The BIA’s decision adopting the Final Rule
prohibiting re-petitioning adversely affected the Chi-
nook by depriving it of the right to supplement or
revise a petition for recognition or to file a new peti-
tion pursuant to the reaffirmation process.

136. That regulatory prohibition of re-petitioning
1s arbitrary, capricious, an abuse of discretion, and
contrary to law because there was no statutory au-
thority to do so. Further, it is completely inconsistent
with the entire purpose behind the new rules, which
was to address the unfairness, inconsistency, and un-
predictability of the previous system that resulted in

6 Interestingly, Assistant Secretary Washburn informed the
Chinook in a telephone conference in July 2015 that the Tribe
could still reapply, but would have to go to “the back of the line.”
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recognition of the Cowlitz, and Jamestown S’Klallam,
for example, on factual grounds virtually identical to
those of the Chinook and which resulted in a contrary
decision.

137. This is especially damaging to the Chinook
because the Tribe can demonstrate satisfaction of the
BIA’s reaffirmation criteria if allowed to re-petition.
Indeed, the Chinook can satisfy the recognition crite-
ria as well, if they are to be considered, interpreted,
and applied in the same manner as they were applied
to those Tribes who were approved, such as the
Cowlitz.

Docket 234

138. The Indian Claims Commission Act of 1946
required federal officials to make threshold determi-
nations of tribal status before a group could assert a
claim against the United States under the Act. Ac-
cording to the Solicitor’s Opinion from 1948, claimants
under the Act must be:

a group whose political existence has been
recognized by Congress or the Executive
Branch of the Government, or one which in
the absence of such recognition has a de facto
collective existence and carries on a type of
group life characteristic of . . . Indians.

Op. Sol. Interior, M-35029 (Mar. 17, 1948). Following
the service of many of its members in World War 11
and the creation of the Indian Claims Commission
(“ICC”), the Chinook Tribal Council dedicated itself to
amending its constitution, first created in 1925.

139. In 1951, the Chinook gained congressional
approval to file a case before the Indian Claims
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Commission for fairer federal compensation assessing
the misappropriation of its lands by the federal gov-
ernment following the Chinook’s entry into the 1851
Tansey Point Treaty. (Dkt. 234, Ind. Cl. Comm. 56).
The Chinook ultimately prevailed in that litigation al-
most 20 years later in 1970 and were awarded
$48,692.02, in addition to the $26,307.95 that had
been awarded by Act of Congress in 1912. That
amount was determined based on 76,630 acres of
ceded territory, plus timber rights (fisheries were not
considered). Those funds were put into trust for the
Chinook to be administered by the BIA.

140. There 1s no indication that Congress in-
tended for payment of those funds, or for any claims
for uncompensated land, to be made to individual
tribal members. Rather, in Duwamish Tribe of Indi-
ans v. United States, 79 Ct. Cl. 530, the Court of
Claims found it hard to believe that money was in-
tended to be paid to individuals:

The Government was securing a cession of
lands improved by the individual efforts and
industry of the Indians, and, in addition to
the value thereof free from improvements,
the clear intention of the parties was to fix a
value upon all substantial ones and increase
the compensation to the tribe accord-
ingly....The dwellings housed the
members of the tribe and the treaty dealt
with the tribe as such, and in the absence of
more positive provisions to the contrary, we
think the claims are tribal.

79 Ct. Cl. 530 at 575-576. Further, the Indian or abo-
riginal title held by the Chinook over their lands was
held collectively, not individually. The simple
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existence of a favorable judgment before the Indian
Claims Commission therefore demonstrates federal
recognition of the Chinook for the simple facts that a
threshold determination of recognized political exist-
ence was made by Congress when it allowed the
Chinook to move forward with their claim, and subse-
quently when the Chinook were treated as having
collective rights in the resulting judgment.

141. As its trustee, the BIA has a fiduciary re-
sponsibility to the Chinook. The BIA 1is further
charged by Congress with safekeeping and appropri-
ate investment of these funds that were awarded to
the Chinook without strings attached. As a fiduciary,
its conduct is “judged by the most exacting fiduciary
standards,” which dictates that it must act with good
faith in the best interests of the beneficiary at all
times. United States v. Mason, 412 U.S. 391 (1978);
see also Seminole Nation v. United States, 316 U.S.
286, 296 (1942). This money is not part of “protections,
services and benefits” that the BIA provides to recog-
nized Tribes. It is money that the ICC concluded the
Chinook were entitled to recover in return for the
“lands aboriginally used and occupied by the Clatsop
Tribe and The Lower Band of Chinook Indians” and
“taken from them without their consent as of 1851.”
ICC Findings 31 (Apr. 16, 1958). Those funds are held
in trust pursuant to 25 U.S.C. § 1401(b).

142. Of necessity, the ICC Decision entailed de
facto acknowledgment of the Chinook as a federally-
recognized Tribe. As a matter of fact, the Commission
found that the Chinook Indian Nation’s Lower Colum-
bia Band and Clatsop Tribe were the legal successors
to the 1851 treaty signatories. In no uncertain terms,
it stated: “[T]he defendant assumed definite control
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over the areas of land exclusively used and occupied
by said [Tribes] . . . disregarding the aboriginal rights
of said Indians.”

BIA-Managed Indian Claims Commission
Judgment Funds and Docket 234

143. When the Indian Claims Commission ren-
dered its ruling in the matter of Docket 234 on
November 4, 1970, it awarded $48,692.02 to the Chi-
nook for the confiscation of 76,630 acres of land in
Oregon and Washington that was historically occu-
pied by the various bands of the Chinook and that the
Chinook agreed to cede to the federal government in
signing the 1851 treaties. Following an appeal of the
decision, the court entered its final order for the
award on December 3, 1971. Within four days, the
Chief of the Tribal Claims Section of the Division of
Tribal Operations at the BIA notified the Area Direc-
tor about the resolution of Docket 234. The BIA then
worked until 1984 to determine the method by which
the judgment funds would be disposed, ultimately
proposing a draft bill that would direct the judgment
funds to be placed in trust by the BIA for the Chinook
and utilized for tribal education purposes developed
and implemented by the Secretary of the Interior.
Those funds now sit untouched by and held in trust
for the Chinook Indian Nation by the BIA.

144. For almost 50 years, since entry of the U.S.
Court of Claims judgment, the BIA dutifully sent
monthly statements regarding the Tribe’s Docket 234
funds to its current mailing address. The Tribal Sec-
retary filed these away, first at the tribal office in
Chinook, WA until 2008, then at their tribal offices in
Bay Center, Washington, after they relocated there.
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The monthly statements included the accrual of in-
vestment gains. When last available (Feb. 29, 2012),
the Chinook account showed a balance of $497,374.02.
Even given modest returns, the total is easily now
over $500,000.

145. Abruptly in 2015, without explanation, those
statements stopped being received by the Chinook In-
dian Nation from the BIA. When newly-elected
Chinook Tribal Chair Tony Johnson investigated the
BIA’s actions, he did not learn why until late August
2015 when he received the following response from a
senior official in the Office of the Special Trustee, in a
letter dated August 25, 2015:

As you are aware, the Chinook Tribe is not
Federally recognized. Section 25.83.2 of the
Code of Federal Regulations, provides that
“Acknowledgement of tribal existence by the
Department [BIA] is a pre-requisite to the
protection, services and benefits of the fed-
eral government available to Indian tribes by
virtue of their status as tribes.” Thus, be-
cause you are not recognized, the funds held
with our office cannot benefit your tribe. The
only suggestion that I can make to you 1is
that you continue to pursue recognition in
accordance with the regulations set forth un-
der CFR Section 25, Part 25.

See Exhibit D attached. The Office of the Special Trus-
tee has since corresponded directly with the Chinook
Indian Nation on other matters.

146. In sum, because the DOI no longer deemed
the Chinook to be a recognized Tribe, they were not
entitled to an accounting or possession of their own
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money — money which was awarded to the Chinook
(first by Congress in 1912 and then additional com-
pensation by the ICC in 1970) after extensive
proceedings and upon 66 detailed findings recounted
in a valid court order. Moreover, the BIA’s “sugges-
tion” that the Chinook pursue recognition under its
regulations is completely hollow, since the tribe is pro-
hibited from doing so by those same regulations. In
any other context, this would be an indictable defalca-
tion. In the current situation, it is what the AIPRC
earlier labeled a “Catch 22” where the BIA absolves
itself of its fiduciary responsibility by refusing to
acknowledge tribal status — many years after the fact.

147. In desperation, but still hopeful, the Tribe
turned to the newly-elected President Obama. The
Chinook began an intensive, but unsuccessful, letter-
writing campaign seeking an Executive Order restor-
ing the Tribe.

148. The Tribe then decided to appeal to the court
of public opinion, and, together with the Duwamish
Tribe, their plight was featured in an award-winning
documentary, Promised Land, depicting both Tribes’
protracted fight against federal indifference.

149. The Chinook have thus pursued their right
to recognition diligently and have failed only because
of the extraordinary circumstances the Defendants
have placed in their way.

150. Almost 40 years after they began the recog-
nition process, over 200 years after Lewis and Clark
landed on their shores (and almost 120 years after hir-
ing their first lawyer), and surviving strategies
designed to eliminate their very existence, the Chi-
nook have come full circle. They seek simple justice by
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petitioning this court to affirm what was internation-
ally recognized at the time of first contact: The
Chinook are a respected and legitimate Indian Tribe
with a long and proud history, entitled to formal ac-
knowledgment as such by our federal government.

First Claim for Relief

Declaration of Federal Recognition and Is-
suance of Mandatory Injunction

151. Plaintiffs reallege and incorporate herein by
reference the allegations contained in 49 1-150 above.

152. The Constitution vests Congress with ple-
nary authority over Indian affairs. See, e.g., the
Federally Recognized Indian Tribe List Act of 1994,
Pub. L. 103-454, § 103(1), 108 Stat. 4791 (1994) (codi-
fied at 25 U.S.C. § 5130, et seq. — Congressional
Findings).

153. Federal acknowledgment requires that the
Secretary of Interior place a Tribe on a regularly up-
dated list of recognized Tribes which are eligible for
programs and services provided by the United States.
See 25 U.S.C. § 5131.

154. Congress set forth three separate means for
a Tribe to achieve federal recognition in the 1994 Act:

Indian Tribes presently may be recog-
nized by Act of Congress; by the
administrative procedures set forth at Part
83 of the Code of Federal Regulations denom-
inated “Procedures for Establishing that an
American Indian Group Exists as an Indian
Tribe;” or by the decision of a United States
court.
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Pub. L. 103-454, § 103(3).

155. The Chinook have diligently fought for their
rights through Congress and through the Part 83 pro-
cedure. However, the failure of the Congress to adopt
legislation, and the unlawful and arbitrary and capri-
cious decisions of the BIA, have served to foreclose the
Chinook’s opportunities for recognition and/or reaffir-
mation by non-judicial means.

156. The Chinook have not been congressionally
terminated. The Secretary of the Interior’s failure to
acknowledge the Chinook and include the Chinook on
the list of federally—recognized Tribes pursuant to 25
U.S.C. § 5131 violates the Fifth Amendment to the
Constitution and the APA as set forth herein, it vio-
lates Congressional policy to assist Indian tribes and
it perpetuates more than a century of historical injus-
tice to the Chinook.

157. A principle that “has long dominated the
government’s dealings with Indians. .. [is] the un-
disputed existence of a general trust relationship
between the United States and the Indian people.”
United States v. Mitchell, 463 U.S. 206, 255 (1983).
The historic and ongoing relationship between the
federal government and the Chinook Indian Nation,
as set forth above, demonstrates the full trust rela-
tionship that exists between the federal government
and Chinook Indian Nation. Actions on the part of the
Defendants, the Executive Branch and Congress, as
alleged herein, demonstrate that the Defendant
United States federal government has recognized the
Chinook as an Indian Tribe; it has de facto acknowl-
edged the Chinook Indian Nation as a Tribe. It has
constructively ratified the 1851 Tansy Point Treaty
with The Lower Band of Chinook, to which the
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Plaintiff is a successor-in-interest, and the 1855 Che-
halis River Treaty (Treaty of Olympia), the
negotiation of which the Chinook participated in.
Recognition of the Chinook has also been demon-
strated by Congress, by Executive Orders, by a long
course of dealing, and by satisfaction of all the ele-
ments necessary for common law recognition as set
forth herein. Defendants have therefore violated the
Federally Recognized Indian Tribe List Act of 1994 by
failing to include the Chinook Indian Nation on the
BIA federal register of recognized tribal entities pur-
suant to 25 C.F.R. § 83.6(b).

158. Plaintiffs therefore seek a declaration from
this court that because of the course of dealing set
forth herein, the Chinook are, and have been, in fact
and in law, a federally recognized and acknowledged
as an Indian tribe. Further, this Court has the power
and authority to order that the Chinook be placed on
the Federally Recognized Indian Tribe List based
upon their recognition by the Defendants as alleged
herein through treaties, Executive Order, Congres-
sional action, federal common law and based upon the
lengthy, detailed history of dealings with the federal
government since at least 1851, as set forth above, and
Plaintiffs respectfully request that this Court enjoin
the Defendants to do so.

159. The Chinook Indian Nation further seeks an
injunction ordering the BIA to provide benefits ac-
corded to federally recognized Tribes in all areas,
specifically including, but not limited to: (1) admin-
1stration of trust accounts; (2) land allotments and the
ability to take land into trust for community benefit,
including drug and alcohol treatment; (3) probate un-
der the terms of reform legislation; (4) access to health
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care through IHS; (5) educational benefits available to
eligible tribal members through federal scholarship
programs; (6) rights to inventories and consultations
mandated by the Native American Graves Protection
and Repatriation Act and other federal legislation and
regulations protecting cultural resources; (7) standing
in Indian Child Welfare Act determinations and place-
ments; (8) recognition of fishing, hunting and
gathering rights afforded by treaty and subsequent
adjudication since 1851; (9) access to federally man-
aged lands under the provisions of the American
Indian Religious Freedom Act; (10) opportunities to
qualify for federal grants programs for economic de-
velopment and other purposes; (11) access to federal
housing assistance and housing funds available from
HUD and other Departments; and (12) maintenance
of Individual Indian Money accounts.

160. The Chinook Indian Nation also respectfully
requests, pursuant to Fed.R.Civ.P. 53(a)(1)(c), that
the Court appoint a Special Master versed in federal
Indian law to expedite this process, oversee it, and fa-
cilitate negotiations with the BIA over specific items
listed above. After decades of struggle and maintain-
ing their identity against all odds, the Chinook
deserve an able, impartial enforcer to oversee imple-
mentation of the Court’s decisions in this matter.

Second Claim for Relief

Violation of the Administrative Procedures
Act

161. Plaintiffs reallege and incorporate herein by
reference the allegations contained in 49 1-160 above.
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162. The APA grants a right of judicial review to
“[a] person suffering legal wrong because of agency ac-
tion, or adversely affected or aggrieved by agency
action....” 5 U.S.C. § 702. “Final agency action for
which there is no other adequate remedy in a court [is]
subject to judicial review.” Id. at § 704.

163. Under the APA, a court must “hold unlawful
and set aside agency action . .. found to be. .. arbi-
trary, capricious, an abuse of discretion, or otherwise
not in accordance with law . .. .” Id. at § 706(2)(A).

164. 25 C.F.R. § 83, amended in 2015 and effec-
tive July 31, 2015, unlawfully prohibits the Chinook
from obtaining a fair review of its status as a sover-
eign Indian Tribe under the revised criteria where it
was previously denied such status after acknowledg-
ment and under a procedure that the BIA has
admitted was “broken,” “inconsistent,” “non-transpar-
ent,” and “unpredictable,” a system effectively
designed to deny federal recognition. The Tribe has a
legal right to bring this challenge under the revised
Part 83 regulation, even though it has not filed a new
petition with the BIA since doing so, in light of the ban
on re-petitioning, would have been futile and resulted
in certain denial.

165. In fact, the Chinook have exhausted their
administrative remedies. See Safari Club Int’l. v. Jew-
ell, 832 F.3d 1280 (D.C. Cir. 2016) (futility is an
exception to the requirement of exhausting adminis-
trative remedies); accord, Honig v. Doe, 484 U.S. 305,
327 (1988) (futility may occur when agency adminis-
trative processes cannot provide the relief sought by
the petitioner).
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166. Congress did not grant the BIA an express
delegation of authority to prohibit Tribes from re-pe-
titioning under 25 C.F.R. § 83, and the BIA has not
been given implicit legislative delegation to do so be-
cause such a ban is manifestly contrary to the purpose
of the federal acknowledgment process. See 25 C.F.R.
§§ 83.2 (purpose) and 83.3 (scope). Defendants have
violated the APA by adopting rules that are not in ac-
cordance with the law by failing to act pursuant to
Congressionally-delegated authority in amending the
Part 83 rules, codified at 25 C.F.R § 83.4(d), to pro-
hibit the BIA from considering a new petition for
acknowledgment by a previously-denied Tribe under
the prior, “broken” and “inconsistent” Part 83 process.

167. The scope of the BIA’s acknowledgment pro-
cess under Part 83 applies only to indigenous entities
(like the Chinook) that are not federally-recognized
Indian Tribes. 25 C.F.R. § 83.3. Consequently, Part 83
only applies to a small number of unrecognized Tribes
in the United States, and yet the BIA chose to restrict
that small number of non-federally-recognized Tribes
to a single effort to obtain the rights that their mem-
bers are entitled to — federal acknowledgment and
recognition — regardless of the substantive merits of
their claim for recognition and regardless of the BIA’s
admission that the Chinook’s Petition was effectively
doomed by its own prior “broken” and “inconsistent”
process and regardless of that fact that the 1978 reg-
ulations under which the Chinook petitioned for
federal acknowledgement contained no prohibition on
re-application.

168. A federal agency cannot act unlawfully, or
arbitrarily and capriciously or abuse its discretion to
prohibit petitions for redress to vindicate a regulated
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entity’s statutory rights based on its own administra-
tive convenience and efficiency concerns and without
statutory authority to do so. Congress did not author-
ize or intend that the BIA be allowed to delay final
action on a petition for more than 20 years, change the
rules regarding recognition and acknowledgment dur-
ing that more than 20-year process to limit evidence
and procedural protections and allow third party ob-
jections and then grant formal acknowledgment to the
Tribe only to have a third-party request reconsidera-
tion at the eleventh hour and then have that
acknowledgment ripped away after 18 months. Espe-
cially when the BIA, applying the same criteria,
approved other Tribes’ petitions for recognition under
similar, indeed virtually identical facts. Compounding
its unlawful behavior, the BIA relying upon its own
track record of administering a “broken,” “incon-
sistent,” and “unpredictable” process, then adopted
new rules that forever foreclose the ability of a Tribe
victimized by that process, such as the Chinook, to re-
petition for recognition or reaffirmation with more ev-
idence and/or under different criteria.

169. The 2015 amendments of Part 83 that be-
came effective July 31, 2015, eliminate any possibility
that the BIA could consider new information or sup-
plemental facts for reaffirmation as opposed to one for
recognition. As a result, it is unlawful because it was
done without Congressional authority and is therefore
ultra vires. It allows the BIA to ignore unrecognized
Tribes’ petitions for recognition or reaffirmation with-
out any authority to do so from its governing statutes.

170. The BIA’s refusal to consider new evidence
or a new Petition from the Chinook after the Tribe had
its initial Petition denied under an admittedly broken
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and unfair process violates the APA because it is erro-
neous, arbitrary, capricious, an abuse of discretion,
and not in accordance with the law within the mean-
ing of 5 U.S.C. § 706.

171. The Chinook Indian Nation and its members
have suffered substantial injury as a result of the De-
fendants’ actions, including, but not limited to, lack of
access to housing, health and medical care, interfer-
ence with aboriginal and treaty rights to fish, hunt,
and gather in their aboriginal territory, and the right
to have lands and monies held in trust by the United
States, and the loss of protections under the Indian
Child Welfare Act, the Native American Graves Pro-
tection and Repatriation Act, and the American
Indian Religious Freedom Act.

172. The Chinook Indian Nation and its members
are adversely affected and aggrieved by the action of
the Defendants in prohibiting them from re-applying
for acknowledgement or reaffirmation of their tribal
status, in that it deprives them of rights and benefits
accorded to federally-recognized Tribes and their
members and deprives them of their ability to main-
tain and support their distinct tribal and cultural
identity. Plaintiffs therefore seek a declaration from
this court that the regulatory prohibition on re-appli-
cation for acknowledgement or application for
reaffirmation contained in 25 C.F.R. § 83.4(d), as it
applies to the Chinook, violates the APA.
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Third Claim for Relief

Violation of the Due Process Clause of the
Fifth Amendment

173. Plaintiffs reallege and incorporate herein by
reference the allegations contained in 9 1-172 above.

174. Defendants’ adoption of 25 C.F.R. § 83.4(d)
which prohibits the Chinook from re-petitioning for
recognition or reaffirmation of their tribal status un-
der Part 83 wviolates the procedural due process
component of the Due Process Clause of the Fifth
Amendment.

175.1In 1975, Congress passed the Indian Self-De-
termination and Education Assistance Act, and again
reiterated the federal policy concerning the United
States’ relationship with Indian Tribes:

The Congress declares its commitment to the
maintenance of the Federal Government’s
unique and continuing relationship with,
and responsibility to, individual Indian
tribes . ... In accordance with this policy,
the United States 1s committed to supporting
and assisting Indian tribes in the develop-
ment of strong and stable tribal
governments, capable of administering qual-
ity programs and developing the economies
of their respective communities.

25 U.S.C. § 5302 (Congressional declaration of
policy).
176. This longstanding Congressional policy of

“assisting Indian Tribes” to develop independent com-
munities has been undermined and eroded by the
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BIA’s action in 2015 to ban re-petitioning for tribal
recognition or reaffirmation. By prohibiting the Chi-
nook’s ability to show that it is entitled to recognition
and/or reaffirmation, despite the fact that the Tribe
is able to demonstrate that it fairly satisfies the cri-
teria  for recognition and/or reaffirmation,
Defendants have violated the Plaintiffs’ right guar-
anteed under the U.S. Constitution to due process
petition the government for redress of grievances.

177. Given the federal government’s underlying
policy of “assisting Tribes,” and the government’s
recognition of the Chinook on multiple occasions be-
ginning in 1851, the Chinook should be given an
opportunity to petition, for the first time, under the
“reaffirmation” process of 25 C.F.R. § 83.12. The Chi-
nook can demonstrate their ability to satisfy all of the
reaffirmation criteria.

178. Subsequent to the denial of the Chinook’s pe-
tition for recognition in 2002, it became evident that
the Defendants were applying the criteria for ap-
proval of petitions for recognition in a biased,
arbitrary, capricious, inconsistent, and unlawful man-
ner. The Chinook should be allowed to reapply or have
their petition for recognition or reaffirmation consid-
ered and allowed to have considered new evidence,
facts, and data in a fair and objective manner, utiliz-
ing a “consistent baseline” under the new 2015
amendments, and the recognition process set forth in
25 C.F.R. § 83.7. If the Chinook were allowed to do so,
they could demonstrate their ability to satisfy all ap-
plicable criteria under the new 2015 rules.

179. The Chinook have therefore been substan-
tially prejudiced, adversely affected and aggrieved by
the BIA’s prohibition on re-petitioning, particularly
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where the regulatory scheme under which the Chi-
nook first petitioned for federal acknowledgement
contained no such prohibition on re-application and
where the BIA has subsequently acknowledged that
the process under which the Chinook’s petition for
recognition was ultimately denied was the product of
a “broken,” “inconsistent,” “non-transparent,” and

“unpredictable” process.

180. The Chinook therefore seek a declaration
from this court that the Defendants’ action in adopt-
ing such a regulatory prohibition on re-application for
acknowledgment or reaffirmation, as it applies to the
Chinook, violates the Due Process Clause of the Fifth
Amendment.

Fourth Claim for Relief

Violation of the Equal Protection Clause of
the Fifth Amendment

181. Plaintiffs reallege and incorporate herein by
reference the allegations contained in 49 1-180 above.

182. The Chinook are part of a group of Tribes
that may deserve federal recognition under the provi-
sions of Part 83, but are foreclosed or prohibited from
re-petitioning for recognition or petitioning for reaffir-
mation as a Tribe simply because the Tribe exercised
its statutory right to apply for recognition prior to the
2015 amendments and was initially acknowledged
and then, on reconsideration, denied under a flawed
process which the Defendants have acknowledged was

9 6l

“broken,” “inconsistent,” and “unpredictable.”

183. The Chinook are similarly-situated to cur-
rent tribal petitioners whose applications are being
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reviewed by the BIA under the 2015 amendments.
The Chinook, however, are absolutely prohibited from
being considered for recognition under this revision
procedure without regard to their rights under the
IRA or to the merits of their petition for federal recog-
nition or reaffirmation.

184. The Chinook also belong to a class of simi-
larly-situated Pacific Northwest Tribes which have
historically existed for millennia, and who either en-
tered into treaties that were not formally ratified by
the Congress, or who were invited by the federal gov-
ernment to participate in treaty negotiations and then
refused to sign, but who nonetheless had their lands
seized from them by the federal government. Yet the
other members of the class have been subsequently
federally recognized by the DOI or by Acts of Con-
gress.

185. The Chinook have therefore been denied
equal protection of the laws under the Fifth Amend-
ment because the BIA now has imposed a threshold
prohibition on the Chinook again seeking federal ac-
knowledgment under the Part 83 process when
similarly-situated Pacific Northwest Tribes, such as
the Cowlitz, either have been accepted and federally
recognized under Part 83, or whose petitions for
acknowledgement will be considered under the newly-
approved and less stringent criteria.

186. Further, the Defendants have violated the
Equal Protection clause by failing to consider the Chi-
nook in the same manner as similarly-situated tribes,
such as the Cowlitz, despite the fact of their inter-
twined histories.
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187. Furthermore, the BIA’s ban on re-petition-
Ing creates a situation where the Chinook would be
able to succeed in obtaining federal acknowledgement
or reaffirmation under the current Part 83 process be-
cause of the required application of a “consistent
baseline,” i.e., the same standards be applied to all
similarly-situated Tribes petitioning the BIA for
recognition. The Chinook therefore are being sub-
jected to an unreasonable, inconsistent, rigid, biased,
non-transparent, and subjective analysis that failed to
apply the same “consistent baseline” to it as was ap-
plied to other tribal petitioners who participated in
the same 1855 Treaty negotiations, and/ or who had
monies appropriated by Congress for them to compen-
sate them for the values of their seized lands, all of
whom have now been successfully recognized, in vio-
lation of the Equal Protection component of the Fifth
Amendment.

188. Plaintiffs therefore seek a declaration from
this court that the actions of the Defendants as set
forth above constitute a violation of the Equal Protec-
tion component of the Fifth Amendment.

Fifth Claim for Relief

Petition Clause of the First Amendment
Challenge

189. Plaintiffs reallege and incorporate herein by
reference the allegations contained in 49 1-188 above.

190. The First Amendment to the Constitution
protects “the right of the people. .. to petition the
Government for a redress of grievances.” Borough of
Duryea, Pa. v. The Guarnieri, 564 U.S. 379, 382
(2011). The Petition Clause of the Constitution
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protects a citizen’s right of access to mechanisms for
their redress of grievances.

191. By prohibiting the Plaintiff as a once-denied
petitioner for recognition from applying for reaffirma-
tion of its Tribal status for a first time, or seeking to
reapply for acknowledgment with introduction of new
evidence and/or demonstrating their ability to satisfy
all applicable criteria and data, Defendants have ef-
fectively foreclosed the ability of the Chinook to seek
redress or to grieve its federal recognition status, and
they have done so based only upon an invalid claimed
need for greater administrative efficiency and reduced
workloads, without regard to the interests of the
Plaintiffs and without statutory authority to do so.
Defendants have therefore violated the Petition
Clause of the First Amendment. Plaintiffs therefore
seek a declaration from this court that the actions of
the Defendants constitute a violation of the Petition
Clause of the First Amendment.

Sixth Claim for Relief

Violation of APA

192. Plaintiffs reallege and incorporate herein by
reference the allegations contained in 49 1-191 above.

193. The federal government has already con-
cluded that the Chinook had aboriginal or Indian title
over the lands taken from them:

Upon the findings of fact this day filed herein
and hereby made a part of this order, the
Commission concludes as a matter of law,
that ...the Chinook (proper) Indians
[Lower Band of Chinook] had Indian title to



App.129a

the lands described . . . and that the defend-
ant [United States of America] assumed
definite control over the lands of the Chinook
(proper) tribe as of August 9, 1851, that said
Indian tribal groups have the capacity and
the right to assert claims for their respective
lands. ...

6 Ind. C. Comm. 176a (1958). The federal government
has further determined that those lands were and are
deserving of compensation:

[TThe lands of the Chinook Indians were
taken as of the dates of the unratified trea-
ties at which time “the defendant assumed

definite control over the areas of land . . . dis-
regarding the aboriginal rights of said
Indians.”

21 Ind. C. Comm. 143, 151 (1969), quoting 6 Ind. C.
Comm. 177, 207 (1958).

194. Defendants’ actions in denying the federal
acknowledgment of the Chinook Indian Nation are
now being used to justify Defendant DOTI’s refusal of
the Chinook to access the money awarded to them by
Congress and the Indian Claims Commission for sei-
zure of their land — denying the Chinook Indian
Nation proper compensation for land over which the
government has already determined the Tribe had
“aboriginal or Indian title.” See Ch 214, H.R. 2694, 43
Stat. 886.

195. Despite the fact that partial payment was
appropriated for and administered to the Chinook by
Congress and the BIA, respectively, in 1912, the In-
dian Claims Commission in 1970 determined that
such payment did not constitute just compensation
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and awarded the Chinook an additional sum of
money. Dkt. 234, Ind. Cl. Comm. 56. Defendant DOI
now flatly refuses to pay out that monetary award to
the Chinook: “[B]ecause you are not recognized, the
funds with our office cannot benefit your tribe.” Letter
from Catherine E. Ruge, Regional Trust Administra-
tor, U. S. Department of the Interior Office of the
Special Trustee for American Indians, to Tony A.
Johnson, Chairman of the Chinook Indian Nation
(August 25, 2015). Even though the money awarded
to the Chinook by the Indian Claims Commission is
now held in trust by the DOI for the Chinook, the fact
that the DOI refuses to release the money to the Chi-
nook means that the Chinook, by the terms set forth
by the Indian Claims Commission, have not been
justly compensated for the land taken from them fol-
lowing the signing of the 1851 treaties at Tansey
Point.

196. As DOI Regional Trust Administrator Rugen
points out in her letter of August 25, 2015, 25 C.F.R
§ 83.2 provides that “Acknowledgment of tribal exist-
ence by the Department is a prerequisite to the
protection, services and benefits of the Federal gov-
ernment available to Indian tribes by virtue of their
status as tribes.” She argues that because the BIA has
not acknowledged the Chinook as a tribe, the Chinook
Indian Nation is therefore ineligible to receive its
award. However, the Indian Claims Commission
made a preliminary determination of eligibility before
the Chinook were allowed to proceed with their claim
against the federal government. Further, when Con-
gress appropriated money in 1912 to compensate the
Chinook for land taken as a result of the 1851 Tansey
Point treaties, it was the BIA that managed distribution
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of those funds to the Chinook. The Chinook Indian
Nation has not been terminated and, further, has
been recognized many times over by other branches
and agencies of the federal government — including
many within the Department of the Interior. The
DOT’s refusal to allow the Chinook Indian Nation to
access funds awarded to it by the Indian Claims Com-
mission as just compensation for land taken from it
by the federal government therefore violates the APA.
It is arbitrary and capricious, an abuse of discretion,
and not in accordance with the law.

Seventh Claim for Relief

Procedural Due Process Challenge

197. Plaintiffs reallege and incorporate herein by
reference the allegations contained in 49 1-196 above.

198. The actions of Defendants in forfeiting the
monies previously appropriated by Congress and up-
held by the Courts for the Chinook and/or its
members, Defendants have deprived the Chinook of a
protected property interest to which the Fifth Amend-
ment’s Due Process protection applies.

199. Forfeiture of monies that have been appro-
priated over 100 years ago for the Chinook and/or its
members by Congress as compensation for lands
seized by the federal government in the aftermath of
treaty negotiations is not, and should not, be depend-
ent upon the results of any regulatory
acknowledgment decision made in 2002, especially
when the decision by the Defendants to declare the
Chinook’s property forfeited to them was not, in fact,
made until almost two years ago (August 2015) with-
out any prior notification, opportunity to be heard, or
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opportunity to challenge the decision. Such an action
by the Defendants should be declared by this court to
constitute a violation of the procedural component of
the Due Process Clause of the Fifth Amendment.

Eighth Claim for Relief

Substantive Due Process Challenge

200. Plaintiffs reallege and incorporate herein by
reference the allegations contained in 49 1-199 above.

201. In forfeiting monies previously appropriated
by Congress and upheld by the courts for the Chinook
and/or its members, Defendants have deprived the
Chinook of a protected property interest to which the
Fifth Amendment’s Due Process protection applies
and which enjoys protection from the substantive
component of the Due Process Clause of the Fifth
Amendment.

202. Forfeiture of monies that have been appro-
priated beginning over 100 years ago that were
appropriated for the Chinook and/or its members by
Congress as compensation for lands seized by the fed-
eral government in the aftermath of treaty
negotiations is not, and should not, be dependent upon
the results of any regulatory acknowledgment deci-
sion made in 2002, especially when the decision by the
Defendants to declare the Chinook’s property forfeited
to them was not, in fact, made until almost two years
ago (August 2015) without any prior notification, op-
portunity to be heard, or opportunity to challenge the
decision. Such an action by the Defendants “shocks
the conscience” and should be declared by this court
to constitute a violation of the substantive component
of the Due Process Clause of the Fifth Amendment.
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WHEREFORE, Plaintiffs pray for judgment
against Defendants as follows:

(1)

@)

3)

On their First Claim for Relief, for a declara-
tion that the Chinook is entitled to be
federally recognized and acknowledged as an
Indian tribe, that it and its members are to
be accorded the full panoply of services and
benefits that accompany federal recognition
and an order enjoining the Defendants to
place the Chinook on the Federally Recog-
nized Indian Tribe List, or in the alternative,
for an Order of Mandamus directing the De-
fendant to do so;

On their Second through Fifth Claims for Re-
lief, without waiving the above, for a
declaration that the regulatory prohibition
on petitioning for reaffirmation or re-peti-
tioning for recognition for a tribe previously
denied recognition under 25 C.F.R. 83.4(d) is
unlawful, unconstitutional, arbitrary and ca-
pricious, and unenforceable as it applies to
the Chinook, and enjoined the Defendants to
allow the Chinook to reapply for recognition
or reaffirmation and to have their applica-
tion considered promptly, fairly, and
consistent with the 2015 amendments;

On their Sixth through Eighth Claims for
Relief, for a declaration that the Defendants
must maintain the entire value of their
tribal trust account in trust for the benefit of
the Chinook as of the date of the filing of this
Complaint, together with interest accrued
during the pending litigation;
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(4) For their reasonable attorney fees and costs
and expenses pursuant to the Equal Access
to Justice Act; and

(5) For such other and further relief as the
Court deems just and equitable, including,
but not limited to, the appointment of a Spe-
cial Master as set forth in 9 2 and 160.

LANDYE BENNETT BLUMSTEIN LLP

By: /s/ Thane W. Tienson
WSBA #13310
ttienson@lbblawyers.com
Attorneys for Plaintiffs

DATED: November 8, 2017.
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CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

U.S. Const., Art. I, Sec. 8
The Congress shall have Power ...

To regulate Commerce with foreign Nations,
and among the several States, and with the
Indian Tribes;

25 U.S.C. § 2

The Commaissioner of Indian Affairs shall, under
the direction of the Secretary of the Interior,
and agreeably to such regulations as the Pres-
ident may prescribe, have the management of
all Indian affairs and of all matters arising out
of Indian relations.

25 U.S.C. §9

The President may prescribe such regulations
as he may think fit for carrying into effect the
various provisions of any act relating to Indian
affairs, and for the settlement of the accounts
of Indian affairs.

25 U.S.C. § 479a
Definitions
For the purposes of this title:

(1) The term "Secretary" means the Secretary of
the Interior.

(2) The term "Indian tribe" means any Indian or
Alaska Native tribe, band, nation, pueblo, village
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or community that the Secretary of the Interior
acknowledges to exist as an Indian tribe.

(3) The term "list" means the list of recognized
tribes published by the Secretary pursuant to sec-
tion 479a—1 of this title.

Pub. L. 103-454, sec. 103
The Congress finds that-

(1)

@)

3)

(4)

(5)

the Constitution, as interpreted by Federal
case law, invests Congress with plenary au-
thority over Indian Affairs;

ancillary to that authority, the United States
has a trust responsibility to recognized Indian
tribes, maintains a government-to-government
relationship with those tribes, and recog-
nizes the sovereignty of those tribes;

Indian tribes presently may be recognized by
Act of Congress; by the administrative pro-
cedures set forth in part 83 of the Code of
Federal Regulations denominated 'Proce-
dures for Establishing that an American
Indian Group Exists as an Indian Tribe;' or
by a decision of a United States court;

a tribe which has been recognized in one of
these manners may not be terminated except
by an Act of Congress;

Congress has expressly repudiated the policy
of terminating recognized Indian tribes, and
has actively sought to restore recognition to
tribes that previously have been terminated;
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(6) the Secretary of the Interior is charged with
the responsibility of keeping a list of all fed-
erally recognized tribes;

(7) the list published by the Secretary should be
accurate, regularly updated, and regularly
published, since it is used by the various de-
partments and agencies of the United States
to determine the eligibility of certain groups
to receive services from the United States;
and

(8) the list of federally recognized tribes which
the Secretary publishes should reflect all of
the federally recognized Indian tribes in the
United States which are eligible for the spe-
cial programs and services provided by the
United States to Indians because of their sta-
tus as Indians.

(Pub. L. 103-454, title I, §102, Nov. 2, 1994, 108 Stat.
4791.)

25 U.S.C. § 479a-1
Publication of list of recognized tribes

(a) Publication of list

The Secretary shall publish in the Federal Regis-
ter a list of all Indian tribes which the Secretary
recognizes to be eligible for the special programs
and services provided by the United States to In-
dians because of their status as Indians.

(b) Frequency of publication

The list shall be published within 60 days of No-
vember 2, 1994, and annually on or before every
January 30 thereafter.
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(Pub. L. 103-454, title I, §104, Nov. 2, 1994, 108 Stat.
4792.)
43 U.S.C. § 1457

The Secretary of the Interior is charged with
the supervision of public business relating to
the following subjects and agencies:

. Alaska Railroad.

. Alaska Road Commission.

. Bounty-lands.

. Bureau of Land Management.

. United States Bureau of Mines.

. Bureau of Reclamation.

. Division of Territories and Island Possessions.
. Fish and Wildlife Service.

. United States Geological Survey.
10. Indians.

11. National Park Service.

© o =31 O O A W N M

12. Petroleum conservation.

13. Public lands, including mines.
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